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In  abstract  of  Bridgeford,  Trustee  v.  Owen,  <kc.,  found  in  third  line  from 

last  should  be  fund 11& 

Insert  her  after  first  by  in  second  line  of  page 155 

Were  not  sureties  should  be  were  sureties  in  seventh  line  of  third  paragraph 

of  syllabus 451 

One  should  be  are  in  last  line  of  page 509 

Appellee's  should  be  appellant's  in  last  line  of  first  paragraph  of   sylla- 
bus   622 

See,  on  page  728,  the  modification  of  opinion  in  Ches.,  O.  «fc  S.  W.  R.  R. 

Co.  v.  Heath's  adm'r 649 

"32"  should  be  "92"  in  first  line  of  syllabus 836 

Insert  the  defendant  after  yet  in  eighth  line  of  syllabus,  and  strike  out 

second  he  in  ninth  line 889 

Had  no  notice  should  be   had  notice  in  fourth  line  of  third  paragraph  of 

syllabus 958 

ERRORS  IN  VOLUME  86,  KENTUCKY  REPORTS. 

In  line  18,  page  629,  was  instead  of  were  should  follow  which. 
In  line  14,  page  634,  excluded  should  be  included. 
In  line  16,  page  861,  insert  not  after  second  was. 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  CASES. 


PAGE, 

Abbott  v.  Commonwealth  .    .    .  873 

Adams  Express  Co.  v.  Tingle.  .  858 

Adams  Express  Co.  v.  Spalding,  640 

Adams  Express  Co.  v.  Hoeing  .  999 

Adams  v.  Stephens,  clerk,  <kc .  .  1031 

Adams  Express  Co.  v.  Singleton,  1062 

Adkins,Ac.  v.  Whalen 17 

Agricultural  Ins.  Co.  v.  Yates.  .  984 
Akers  v.  Cent.  Ky.  Lunatic  Asy- 
lum     817 

Albrecht  v.  L.  A  N.  R.  R.  Co. .  .  449 

Alexander,  Ac.  v.  Noland.  .    .    .  694 

Alexander,  Ac.  v.  Asher 935 

•Alexander,  Ac.  v.  Gish,  <fec.  .    .    .  989 

Alien  v.  Commonwealth  ....  280 

Allen,  Ac.  v.  Kennedy, Ac.  .    .    .  336 

Allen  v.  Commonwealth  ....  582 

Allen,  Ac  y.  Merri weather  .    .    .  600 

Alsop  y.  Adams .  ....  363 
Alvord  A  Son  v.  Mallory  A  Son, 

4c 80,  690 

Anderson's  adm'r  v.  Meredith .  .  460 

Anderson  y.  Morris 544 

Anderson  v.  West  Ky.  College  .  725 

Anderson  y.  French 816 

Andrews  v.  Hayden's  adm'r .  .  .  1049 
A p person's    ex'r     y.    Exchange 

Bank 943 

Armstrong  A  Co.  v.  Darbro,  Ac  .  984 

Arnold  y.  Garth 320 

Asher  y.  L.  A  N.  R.  R.  Co.  .    .    .  185 

Atcher,  Ac.  v.  Smith,  Ac .  .    .    .  757 

Atkinson,  Ac.  v. Go wdy 's  adm'r.  173 

Augustus,  Ac.  y.  Wurster,  Ac.  .  936 

Austin  v.  Commonwealth ....  197 

Avery  A  Sons  y.  Clark 872 

Bagby,  Ac.  v.  Bagby 540 

Bailey,  Ac.  v.  Penick,  Ac  .    .  •  289 

Bailey,  Ac.  v.  Thomas 543 

Bailey.  Ac.  v.  Tygart  Valley  Iron 

Co 676 

Bailey,  Ac.  v.  Bailey,  Ac 793 

Baker,  Ac.  v.  Farmers  Tobacco 

Warehouse  Co .    .  322 

Baker  v.  Baker,  Ac 430 

Baker  v.  Commonwealth ....  746 

Ball  y.  Commonwealth,  ....  422 
Bank  of  Commerce  v.  Payne  A 

Viley,  Ac.    .......       .  43 

Bank  of  Louisville  v.  Atwood's 

adm'r 199 


PAGE. 

Bannon  v.  Rohmeiser 895 

Banta  v.  Henry's  ex'r,  Ac.  ...  36 

Barlow,  Ac.  v.  McClintock  .    .    .  894 

Barnard  v.  Common  wealth  .    .  143 

Basham  v.  Commonwealth  .    .    .  434 

Beatty,  Ac.  v.  Beatty 's  adm'r  .    .  72 

Belfont  Iron  Works  v.  McGuire.  965 

Bell-Cogshall  Co.  v.  Beadle,  Ac  .  405 

Bell,  Ac.  v.  Gregory  A  Co.  .    .    .  636 

Belknap  v.  Clark 872 

Bemiss  v.    Wood 934 

Berry  v.  Shehan,  Ac.  ■    •    .    .    .  426 

Bigstaff  v.  Boyd's  adm'r  ...  85 

Bircle  v.  Raum 545 

Blanchard   v.  Lashbrook,  Ac.  .  685 

Bland,  Ac.  v.  Gaither,  Ac.  .    .    .  1033 

Bland  v.  Kittinger 417 

Bledsoe  v.  Commonwealth  .    .    .  909 
Board  of  Trustees  of  Campbells- 

ville  v.  Borders 162 

Boatman's  Fire  and  Marine  Ins. 

Co.  v.  James,  Ac 816 

Boehme's  assignee  v.  Droste  .    .  542 

Bolinger  v.  Hanson's  adm'r  .    .  303 

Bonney  v.  Bonney 454 

Botts.  Ac.  v.  Simpsonville   and 

JlJBuck  Creek  T.  P.   R.   Co.  .    .  669 

Boulier  v.  Commonwealth  .    .    .  154 

Bowie's  adm'r  v.  Smith  ....  569 
Boyd's  devisees  v.  Boyd's  adm'r, 

Ac 85 

Boyd,  Ac.  v.  Bethel 470 

Bradley  v.  Burgess 701 

Brann  v.  Fugate.  Ac 39 

Brannin,  Brand  A  Glover  v.  Lou- 
den      282 

Brannin.    Brand    A    Glover    v. 

Crouch,  Garvey  A  Co.  .  .  .  773 
Brassneld  v.  Burgess,  Ac.  .  .  .  660 
Brewer  v.  Commonwealth  .  .  .  122 
Brice  v.  L.  A  N.  R.  R.  Co.  .  .  .  526 
Bridgeford  trustee  v.  Owen,  Ac.  116 
Bridgeford  v.  Fogg,  Shaw,  Thay- 
er A  Co 773 

Brown  v.  Logan's  adm'r  ....  89 

Brown  v.  Brady 280 

Brown  v.  8mall 361 

Brown  v.  City  of  Frankfort  .    .  462 

Brown   v.   Gillispie 684 

Drumficld  v.  Union  Ins.  Co.  .    .  13 

Bryan  v,  Inman 542 

Digitized  by  VjOOQIC 


TABLE  OF  CASES. 


PAGE. 

Buckner  ▼.  Buckner 78 

Bollock  v.  Sechrest 281 

Burgess   v.   Commonwealth  .    .  927 

Burks  t.  Ritter 282 

Bush   t.  Macklin,   trustee  .    .    .  473 

Butcher,  <feo.  v.  Daniel 406 

Callihan  v.  Trimble 86 

Calvert  v.  Alexander.  Ac.  119 

Campbell  v.  Commonwealth  .  .  975 
Campbellsville,   Trustees   of     v. 

Borders 162 

Carpenter,    Ac.     v.     Warnock's 

adni'r 934 

Carr.  Ac.  ▼.  Watkins,  Ac.  .    .    .  342 

Carroll's  adm'r  v.  Carroll  .    .    .  937 

Carter's  adm'r  v.  Carter  ....  865 

Carter    v.   Vetter 691 

Carter  v.  Williamson,  Ac.  .  .  .  691 
Carter    Bros.   A   Co.     v.    White, 

Green  A  Huffaker,   <fec.  .    .    .  588 

Cartmell  v.  John  Williams  Co.  .  1062 

Caskey  v.  Williams      877 

Cassell,  Ac.  v.  Lexington  H.  &  P. 

T.  P.  R.  Co 486 

Cassidy,  Ac.  v.  Pendleton,  Ac.  .  386 

Catlett  v.  Brum  ley,  Ac 322 

Cecil  v.  Simpson 404 

Central   Pas-enger  R.  R.  Co.  v. 

Speith,  Ac.      • 157 

Chapeze  v.    Young                  .    .  4rt5 

Chenault's  gd'n  v.  Chenault's  ex'r,  840 
Ches.,  Ohio  A  S.  W.  R.  R.  Co.  v. 

McMannon 247 

Ches.  A  Ohio  R'y  Co  v.  James  .  685 
Ches.,  Ohio  A  S.  W.  R.  R.  Co.  v. 

Heath's   adm'r 646,  728 

Ches.  A  Ohio  R'y  Co.  v.  Com- 
monwealth     .  " 919 

Chism  v.  Trent 849 

Chittenden  v.  Commonwealth  .  330 

Christmas  v.  Hahn 377 

Church.  Ac.  v.  Halley.  Ac.  .  .  .  447 
Cincinnati  A  S.  E.   R'y   Co.    v. 

Gray 292 

Cincinnati  Southern  Railway  Co. 

v.   Hudson 1043 

Cissna  A  Co.  v.  Smiley,  Ac.  .  .  722 
City  National  Bank   of  Paducah 

v.  City  of  Paducah,  Ac.  ...  221 

Clark  v.  Smith's  ex'rs 196 

Clark  v.  Miller 691 

Clay  v.  Chenault 779 

demons  v.  Holtheide 166 

Clinkenbeard's  adm'r  v.  Hen- 
dricks    196 

Cochran's   ex'x    v.    Whitaker   A 

Durrett 495 

Cochran's    adm'r    v.    Germania 

Bank 449 

Collin's  adm'r  v.  Kneffler  ...  89 


PAGE. 

Collins  v.  Duckworth 157 

Collinsworth  v.Davidson'a  adm'r,  312 

Collins  v.  Alvey 985 

Colli ver  v.  Dougherty,  Ac.  .   .    .  685 
Colored  Baptist  Church  v.  Mar- 
shall's adm'r 402 

Colston  v.  Shortwell 156 

Combs  v.  Commonwealth  .    .    .  553 

Combs  v.  McQuinn 560 

Commonwealth,  use.  Ac.  v.  Neth- 
erlands adm'r 123 

Commonwealth  v.  Brewer  ...  196 
Commonwealth  v.  Patterson  .  .  167 
Commonwealth  v.  Anderson  .  .  307 
Commonwealth  v.  Edison  .  .  .  340 
Commonwealth  v.  Ellis  ....  341 
Commonwealth  v.  Masonic  Tem- 
ple Co  325 

Commonwealth  v.  Brown.  .    .    .  407 

Commonwealth  v.  Collins  .    .    .  445 

Commonwealth  v.  Cozine  ...  412 

Commonwealth  v.  Scruggs.   .    .  446 

Commonwealth  v.  Warren  .    .    .  490 

Commonwealth  v.  Li  Hard  .    .    .  561 

Commonwealth  v.  Duff  ....  617 

Commonwealth  v.  Selby  ....  621 
Commonwealth   v.   St.    Bernard 

Coal    Co 596 

Commonwealth,  for  use.  Ac.  v. 
Board  of  Councilmen  of  City 

of  Frankfort 724 

Commonwealth  v.    Kelley  .    .    .  721 

Commonwealth  v.    Kenman  .    .  723 

Commonwealth  v.  Green.  .    .    .  749 

Commonwealth  v.  Hurt  ....  773 

Commonwealth  v.  Button  .    .    .  815 

Commonwealth  v.  Gray  ....  816 
Commonwealth  Distillery  Co.  v. 

Commonwealth 816 

Commonwealth  v.  Conley  .    .    ,  875 

Commonwealth  v.  Shuck  ....  874 

Commonwealth  v- Spafford.  .    .  875 

Commonwealth  v.  Allen,  Ac.  .    .  938 

Commonwealth  v.  Bowman.  .    .  891 

Commonwealth  v.  Harper,  Ac.  .  988 

Commonwealth  v.  Minor.  .    .    .  1008 

Conger.  Ac.  v.  Bergman  ....  H99- 

Conn  v.  Crabb,  Ac 155 

Conn  v.  Corry 588 

Conner  v.  Elliott  A  Richards  .  .  229 

Connor,  Ac.  v.  Conner's  assignee,  317 

Conner  v.  Clark 359 

Connolly,  Ac.  v.  Commonwealth.  873 
Continental  Ins.  Co.  v.  Haynes, 

Ac 276 

Cook  ▼.  Commonwealth  ....  222 

Cook  v.  Clements.  Ac 604 

Corbett's  exV  ▼.  Howell's  adm'r. 

Ac 798 

Cornwall   v.   Clark 872 


Digitized  by 


Google 


TABLE  OF  CASES. 


Cottingham  v.  Fireman's  Fund 

Ins.    Co 727 

Cotton  v.  Graham,  Ac 402 

Courier- Journal  Co.  v.  Weaver  .  985 
Covington  Short  Route  Transfer 

Co.  v.  Piel 146 

Covington,  City  of,   v.  Bishop  .  939 

Covington,  City  of,  v.  Wood,  Ac.  1022 

Cox    v.  Reid 566 

Cox   v.    Commonwealth  ....  597 

Cox.  Ac.,  v.  Prewitt,  Ac.  .    .    .  734 

Creager  v.  Creager  424 

Crigler,  Ac.  v.   Conner  ^  Ac.  .    .  957 

Crittenden  v.  Beck 822 

Crockett  v.  Commonwealth  .    .  159 

Cromwell's  adm'r  v.  Hughes  .    .  6:i6 

Curry,  Ac.  v.  Curry,  Ac.  ....  623 

Daniel  A  Bro.  v.  Barnes.  Ac.  •    .  775 

Dant   v.    Head      638 

Daum  v.  Hackett 38 

Davezac  v.  Seller,  Ac 38 

Davis  A  Baker  v.  Ford,  Ac.  .    .  2*1 

Davis  v.   Cornelius 780 

Davis,  Ac.  v.  Davis 4i)3 

Deposit  Bank  of  Georgetown  v. 
Second  National  Bank  of  Lex- 
ington    350 

Deposit  Bank  of  Georgetown  v. 

Fayette  National  Bank     .    .    .  350 

Dickinson  v.  Gray 292 

Dils  v.  Justice 547 

Dixon  v.  Lyne,  Ac 769 

Dehoney,  Ac.  v.  Bank  of  Colum- 
bia      815 

Doom  v.  Snyder's  adm'r  .    .    .    .  281 

Doty  v.  Louisville  Banking  Co.  898 
Douglass,   receiver,   v.   Peoples' 

Bank 243 

Downing    v.   Mason  County  ■  105 

Downing,  Ac.  v.  Slade,  Ac.  .    .    .  367 

Dufflcy  v.  Brennen 687 

Dunn's  trustee  v.  McAlpin  A  Co.  874 
Dunn  v.  Carpenter's  ex'rs  .    .    .  494 
Dwelling  House  las,  Co.v.  Walsh,  282 
Dwelling  House  Ins.  Co.  v.  Free- 
man    496 

Eldridge  v.  Commonwealth  .    .  176 
Eliz.,  Lex.  A  B.S.   R.  R.  Co.   v. 

Bean     .    .       682 

Eliz.,  Lex.  A  B.  8.  R.   R.  Co.  v. 

Borders 725 

Eliz.,  Lex.  A  B.  8.  R.  R.    Co  v. 

Gartrell 777 

Elliott  v.   Saufley 958 

Enders'  ex'r  v.  Tasco      ....  154 
Enterprise  Improvement  Co.   v. 

Underwood 668 

Evans   v.  Commonwealth  ...  29 

Evans   v.   Commonwealth  .    .    .  681 

Evans  v.  English 742 


PAGE. 

Everett   v.*  Turner 362 

Falley  v.  Steinfield 982 

Farenholtz     v.   Eclipse    Sewing 

Machine   Co 158 

Farmer  v.   Lyons 375 

Farmers  Bank  v.  City  of  Newport,  819 

Feland  v.  Morton,  county  judge,  217 

Ferguson,  Ac.  v.  Thomapson,  Ac,  502 

Fiohtner  v.   Fichtner's  assignee,  924 
Fireman's  Ins.  Co.  v.  Schwing, 

surviving  partner 888 

Fireman's  Fund  Ins.  Co.  v.  Gate- 
wood,  Ac Ill 

First  National  Bank  v.  Giltner's 

adm'r 240 

First  National  Bank   v.  Gaines, 

Ac 451 

Fisher   v.    Fisher  .    .        .  283 
Fitzpatrick,   Ac.     v.    Board     of 
Trustees  of  Mt.  Sterling  Pub- 
lic Graded  School,  Ac 9 

Flood  v.  Wall,  gd'n 948 

Fluty,   Ac.  v.    Butler,  Ac.  .    .    .  228 

Flynn  v.  Sparks,  Ac 960 

Fonda  v.   Parr 445 

Forbes  A  Bro   v.  Cooper  A  Co.,  865 
Fox    v.    Mt.    Sterling    National 

Bank 688 

Frankfort,   city  of,  v.   Bank   of 

Kentucky 506 

Frankfort,  city  of,    v.    Farmer's 

Bank 506 

Franklin    County    Court   v.    De- 
posit Bank 506 

Franklin  County  Court  v.  Bank 

of   Kentuoky 506 

Franklin  County  Court  v.  Farm- 
ers  Bank 506 

Frankfort,  city  of,  v.Gaines  A  Co.  902 

Frantz  A  Son  v.  Harman,  Ac.  .  450 

Frazer  v.  Clark.  Ac 786 

Frazer  v.  Hutchinson,  Ac.  .    .    .  871 

Fry  v.  Scott.  Ac 1014 

Funk  v.  Walter 27 

Gaar,  Scott  A  Co-  v.  Breeze    .    .  77 

Gallagher  v.  Whalen,  Ac. .    .    .  458 

Galbreath   v.   Wilson 638 

Galbreath's  adm'r  v.  Galbreath  .  935 

Garrett,  Ac.  v.  Mosby,  Ac.  .    .    .  723 

Garvey,  Feltman  A  Co.  v.  Crouch.  937 

Gates'  ex'rs  v.  Finnell 77 

Gausman.  ex'r  v.  Paff 240 

German  Ins.  Co.  v.  Landram    .  1039 
German   Ins.  Bank  v.  Jackson, 

assignee 1061 

German  Ins.  Co.  v.  Reed's  ex'x,  1061 

Gibbs,  Ac.  v.  Collins.  Ac.    .    .    .  496 

Gibson  v.  Black 373 

Gillen,  Ac.  v.  Kentucky  National 

Bank 97 


Digitized  by 


Google 


TABLE  OF  CASES. 


PAGE. 


Godshaw.  Trustee  of  Jury  Fund. 

ex  parte 

Goebel,  Ac.  v.    Pugh 

Gordon  v.  Young's  adm'r    .    .    . 

Gordon  v.  Morrow,  <fcc 

Gowdy  v.  Sanders 

Gough's  adm'r  v.  Alvey,  Ac.    .    . 

Graves  v.  Kesslcr 

Graves  A  Wells  v.  Long,  assignee. 
Gray,  ex'x,  v.  Hollis,  Ac.   .    . 
Grayson  County  Court    v.    Mor- 
rison,  Ac 

Green,  Ac.  v.  Asher 

Green  v.  Megowan 

Green  &  Barren  River  Nav.  Co.  v. 

Ches..  Ohio  &  S.  W.   R.  R.  Co., 
Greenbaum  v.  Common  we  tilth  . 

Greer  v.  Oldham,  Ac 

Grief  v.  Kahn.  Ac 

Griffith,  Ac.  v.  Brightwell    ■    .    . 

Grimes  v.  Grimes 

Groschell    v.    Knoll 

Grundy  v.  Pine  Hill  Coal  Co.  . 
Gudgell,  Ac.  v.  Ty dings,  Ac.  .  . 
Hack  worth  A  Burns  v.  Johns    . 

Hall  v.  French 

Hall,  Ac.  v.  Snipes,  Ac 

Hall  v.  Commonwealth     .... 

Hall  v.  Ferguson 

Hammond  v.  Williams,  <fcc.  .  . 
Hancock  Stock  and  Fence  Co.  v. 

Adams 

Haney  v.    McClure,   Ac 

Hansford,  Ac.   v.  Dungan  .    .    . 

Harris  v.  Gunnell,  <3kc 

Harris  v.  Harris 

Hartford  Fire  Ins.  Co.   v.   Haas, 

Ac 

Hasson  v.  Commonwealth  .    .    . 

Hays  v.  Williams,  Ac 

Hays'  adm'r  v.  Sallee,  Ac.  .    .    . 

Head    v.   Clark 

Heblick    v.  Judge    of    Hancock 

County  Court 

Heck    v.    Heck 

Hedger's  ex'r  v.  Vallandingham, 
Hedrick,    Ac.     v.     Heters,     Ac., 

adm'rs,    Ac 

Helm  v.  Dameron.  Ac 

Hennerson,   city  of,  v.  Allen  A 

Co 

Henderson    Building   and    Loan 

Association  v.  Johnson.  Ac.  . 
Hennessy  v.  Commonwealth  .  . 
Henning  v.  Taylor's  ex'r,  Ac.  . 
Henning,  Ac.  v.  Barringer,  Ac.  . 

Henry    v.   Hite 

Henshaw    v.  Bell 

Hensley  v.  Commonwealth  .  . 
Herndon  v.   Louisville  Banking 

Co 


629 
661 
681 
845 
912 
590 
78 
414 
871 

240 

1006 

194 

625  j 
723' 

889  j 

87 ; 

814  ] 

658  1 

3U* 

8.J3 

737 

568  ! 

399 

435 

468  j 

639 

525 ; 

371  ! 
711  i 
360  j 
419  I 
819j 
i 
573  | 

1054  J 
319  i 

1022  j 
917  I 
i 
811  ; 
281  J 
322  | 

818 
450 

282 

830  ! 
823  I 
318  | 
674  ! 
193  1 
444  1 
176  j 

584  1 


fe, 


Herrman  v.  Whitescover's  adm'r, 
Herrold  v.  Commonwealth 
Hickman  v.  Brown  .    .    . 
Hickman,  Mayor  and  Council  of, 

v.  Buchanan    

Hill  v.  Phillips'  adm'r  .    .    . 
Hill  A  Hill  v.  Deposit  Bank 
Hill  A  Alcorn  v.  Leland    .    . 
Hill  cS:  Hill  v.  Rosenfield  A  Co 
Hill,  Ac.  v.   Mundy.  Ac. 
Hill,  Fletcher  A  Co.'s  assignee 

Fletcher.  Ac 

Hill,  Ac.  v.  Lancaster.  Ac. 
Hinds.  Ac.  v.  Boston,  Ac. 
Hinton's  ex'r  v.  Fugle,  Ac. 
Hoard  v.    Morris.  Ac.  .    . 
Hobson,  Ac.  v.  Hall,  Ac. 
Hoffman    A   Ahlers    v.   Price 

Lucas 

Hogland    v.    Hogland 
Holcomb    v.    Jones  . 
Hooser  A  Ovreshiner  v.  Metca 
Hopkins'   ad'mr    v.    Myers 
Hounshell  v.  Sams    .... 
House,  Ac.  v.  Great  house.   Ac 
Howard,  Ac.  v.  Tenner,  Ac. 
Howard  v.  Howard,  Ac.  .    . 
Howard  v.  Commonwealth  . 
Hubbard  v.  Commonwealth 
Hughes    v.    Merritt  .... 
Hughes  v.  Sousley   A  Co.    . 
Hughlein  v.  Hughlein,  Ac.  . 

Hume  v.  McNees 

Humphrey  v.   N orris,  Ac.  . 

Hunt  v.    Kemper 

Hunter  v.  Ryan 

Hunter  v.  Owens 

Hutchcraft's    ex'r   v.   Traveler! 

Ins.    Co 

Hyland  v.  Short  Route  Transfer 

Co 

Ison  v.   Ison 

James  v.  Hayden's  adm'r 
James,  Ac.  v.  Cox.  Ac.  . 
Jenkins  v.  Bass  ..... 
Jenkins.  Ac.  v.  Crofton's  adm' 

Jenkins  v.  Bass 

Jessup  v.  Commonwealth  . 
Jett,  Ac.  v.  Sheets  .... 
John's  adm'r  v.  L.  A  N.  R.  R. 
Johnson  v.  Warren,  Ac.  .  . 
Johnson  v.  Commonwealth 
Johnson  v.  Kessler,  Ac.  .  . 
Johnson,  Ac.  v.  Hurst  .  . 
Johnson,  Ac.  v.  Johnson,  Ac. 

Johnson  v.  Dulin 

Jones  v.  Bryant,  Ac.  .  .  . 
Jones  v.  McKinney,  Ac.  .  . 
Jones,  Ac.  v.  Allen  A  Co.  . 
Joyes  v.  Shadburn,  Ac.  .  . 
Juiian  v.  Stephens,  Ac. 


Co 


PAGE. 

539 

70 
952 

984 
81 
448 
280 
496 
541 

936 
954 
764 
689 
771 
635 

777 

241 

1037 

37 

39 

485 

317 

94 

478 

774 

683 

543 

116 

107 

947 

8 

593 

219 

651 

260 

900 
38 
634 
858 
310 
456 
987 
1021 
197 
757 
36 
100 
429 
622 
860 
403 
546 
721 
962 
493 
862 


Digitized  by 


Google 


TABLE  OF  CASES. 


PAGE. 

Kaye  t.  Moody 160  ! 

Keaton,  Ac.  v.  Pennington,  Ac.  .  931 

Kemper,  Ac.  v.  Miller,  Ac.    .    .  .  241  I 

Kendall,  Ac.  v.  Lewie 362 

Kendall   v.   Crouch 998 

Kent's  adm'r  v.  Deposit  Bank  of 

Owensboro      867 

Kenton  Ins.  Co.  v.  Wigginton  .  587 
Kentucky  Lumber  Co.  v.  Green, 

Ac 139 

Kentucky  Cent.  R.  R.  Co.  v. 

Aokley 170 

Ky.  Cent.  R.  R.  Co.  v.  Peters,  Ac.  230 
Ky.  Cent.  R.  R.  Co.  v.  Kenney  .  .  251 
Ky.  Cent.  R.  R.  Co.  v.  Clark  .  .  321 
Ky.  Cent.  R.  R.  Co.  v.  Threlkeld.  323 
Ky.  Cent.  R.  R.  Co.  v.  Fox  .  .  .  399 
Ky.  Cent.  R.  R.  Co.  v.  Common- 
wealth    706 

Kimbrough's  adm'r  v.  Grady   .  241 

Kincaid,  Ac.  v.  Tutt,  Ac.    .    .    .  1006 

King  v.  Ohio  Valley  R.    R.  Co.  .  748 

Kriei  A  Co.  v.  Stoll 195 

Kyle  v.  O'Neil,  Ac 709 

Lancaster,  Ac.  v.  White    ....  954 

Latham  v.  Glascock 77 

Lawrence  v.  Commonwealth  .    .  339 
Lawrence  v.  Simmons  A  Dickin- 
son      347 

Lawson  v.   Biller 80 

Leatherman  v.  Times  Co.,  Ac.  .  896 

Lee  v.  Green 308 

Lexington  City  Railway  Co.   v. 

Kayse 321 

Lewis  (David)  v.  Commonwealth,  893 
Lewis  (Amos)  v.  Commonwealth,  895 
Leyman's  adm'r  v.  Morrison,  Ac.  117 
Licking  Rolling  Mill  Co.  v.  Fisch- 
er, Ac 763 

Lieb  A  Son  v.  Craddock,  Ac.  .    .  570 
Liverpool,  London  A  Globe  Ins. 

Co.  v.  Hall,  Ac 449 

Lookhard  v.  Commonwealth  .    .  102 
Lou.  A  Nash.  R.  R.  Co.  v.  Schnes- 

ter,  by,  Ac 65 

Lou.  A  Nash.  R.  R.  Co.  v.  Cole- 

man's  adm'r 81 

Lou.  A  Nash.  R.  R.  Co.   v.   Ed- 
wards      118 

Lou.  A  Nash.  R.  R.  Co.  v.  Hawley,  117 
Louisville  City   Railway  Co.    v. 

Central  Passenger  Railway  Co.  125 
Louisville  Hotel  Co.  v.  Taylor  .  150 
Lou.  A  Nash.  R.  R.  Co.  v.  Cop- 
page     193 

Louisville,  city  of,  v.  Kaye,  Ac.,  160 
Lou.  A  Nash.  R.  R.  Co.  v.  Bore- 

ing,  Ac.    .-.-••...    .  227 
Lou.  A  Nash.  R.  R.  Co.  v.  John- 
son, Ao 227 

vol.  10—2 


PAGE. 

Lou.  A  Nash.  R.  R.  Co.  v.  Mitch- 
ell    211 

Lou.   A  Nash.  R.  R.  Co.  v.  Tip- 

penhauer 401 

Lou.  A  Nash.  R.  R.  Co.  v.  Jones,  494 

Lou.  A  Nash.  R.  R.  Co.  v.  Reed  .  495 

Lou.  A  Nash.  R.  R.  Co.  v.  Smith,  497 
Lou.  A  Nash.  R.  R.  Co.  v.  Cam- 

bron 544 

Lou.  A  Nash.  R.  R.  Co.  v.  Smith's 

adm'r 514 

Lou.  A  Nash.  R.  R.  Go.  v.  Roberts,  528 

Lou.  A  Nash.  R.  R.  Co.  v.  Pipes  .  590  - 

Lou.  A  Nash.  R.  R.  Co.  v.  Blincoe,  637 

Lou.  A'Nash.  R.  R.  Uo.  v.  Orr  .  677 

Lou.  A  Nash.  R.  R.  Co.  v.  Adams,  713 

Lou.  A  Nash.  R.  R.  Co.  v.  Rogers,  726 

Lou.  A  Nash.  R.  R.  Co.  v.  Yowell,  721 

Lou.  A  Nash.  R.  R.  Co.  v.Gartin,  774 

Lou.  A  Nash.  R.  R.  Co.  v.  Ballard,  735 
Lou.  A  Nash.  R.  R.  Co.  v.  Berry, 

by,  Ac 791 

Lou.  A  Nash.  R   R.  Co.  v.  Logan,  798 
Lou.  A  Nash.  R.  R.  Co.  v.  Chris- 
tian County 806 

Lou.  A  Nash.  R.  R.  Co.   v.  Hop- 
kins  county 806 

Lou.  A  Fash.  R.  R.  Co.  v.  Hunter.  871 
Lou.  A  Nash.  R.  R.  Co.  v.  Com- 
monwealth    872 

Louisville    A     Evansville     Mail 

Line  Co.  v.  Barbour,  Ac  .    .    .  836 
Lou.  A  Nash.  R.  R.  Co.  v.  Asher.  1021 

Lynum,  Ac.  v.  Smoot 879 

Lyons  v.  Hodgen  A  Miller  ...  271 

Megowan,  by,  Ac.  v.  McCormick.  753 

Mahlman  v.  Williams 283 

Makibben  v.  Arndt,  Ac 847 

Marchand    v.    York 777 

Marchand    v.   York  .....    .  812 

Mardis  v.  Hoflfman 814 

Marion    Nat.    Bank   v.  Fidelity 

Trust   Co 775 

Mariod    Nat.    Bank    v.     AbeJL's 

adm'r 980 

Marks  Bros.  v.  Squiar  A  Co.  .    .  589 

Marshall  v  Strange.  Ac 410 

Marshall,  Ac.  v.  Mills,  Ao.  .    .    .  722 

Marshall   v.  Applegate,  Ac.  .    .  811 
Martinsburg,      Trustees     of,    v. 

Whitt,   Ac 400 

Martin.  Ac.  v.   Renaker,  Ac.  .    .  4£9 

Mason  v.  Beasley 154 

Mason  v.  Brewer's  adm'r  .    .    .  155 
Mason  A  Foard  Co.  v.  Main  Jel- 

lico  Mountain  Coal  Co.  .    .    .  440 
Masonic  Savings  Bank  v.  Bangs' 

adm'r 743 

Maysville  A  Big  Sandy  R.  R.  Co. 

v.   Commonwealth 818 

Digitized  by  VjOOQIC 


10 


TABLE  OF  CASES. 


PAGE. 

Maxwell  v.   Bryant 174 

Maysville  A  B.  S.   R.   R.  Co.  v. 

Warnock      937 

Maysville  A  B.  8.  R.  R.  Co.  v.  Ur- 
ban      1061 

Maysville  A  B.  S.  R.   R.  Co.   v. 

Urban,  Ac 1061 

McAdams  v.  Mitchell 857 

McAdams  v.  Sturgeon,   Ac.  .    .  967 

McBrayer  v.  Waterfill 40 

McOarroll,  gd'n,  v.  Clark  .    .    .  644 

McCarty   v.   McCarty 409 

McCarty  v.  O'Hara  A  Bryan  .  409 
McCauley,    Peaoher    A    Co.    v. 

Buckner,  Ac .    .    .    .  99 

McCormack,  Ac.  v.  Henderson  .  541 

McDanell  v.  Landram 641 

McDowell  v.  C,  O.  AS.  W.  R.  R. 

Co 209 

McDowell  v.  Pool 684 

McFarland  v.  Garnet  t,  Ac.  ...  91 

McFarland  v.  Burton,  Ac.  .  495,  873 

Mcllvoy,  Ac.  v.  Russell  A  Avritt,  80 

McEinsey  v.  Edwards,  Ac.  .  269,  854 

McMeekin  v.  Hackett 447 

McMurtry  v.  Vowells 495 

McNichols   v.   Hopkins  ....  874 

Meade,  <fec.  v.  Stairs,  Ac 702 

Meador,  Ac.  v.   Meador.  Ac.  .   .  788 

Megibben  v.  Shawhan's  adm'r  .  407 

Meguiar,  Helm  A  Co.  v.  Peters  .  726 

Meier  v.  Lewie 773 

Meikle  A  Co.  v.  Clark 872 

Menifee  v.  Vanderpool,  Ac.  .    .  727 

Meriwether  v.  Meriwether  .    .    .  669 

Meyer  v.  Specker,  Buddeke  A  Co.  116 

Miller,  Ao.  v.  Commonwealth  .  .  672 
Mills,  gd'n,  v.  City  of  Hopkins- 

ville 401 

Miilersburg     Deposit    Bank    v. 

Throop '  .  816 

Miller  v.  Small 869 

Miller  v.  Swan  A  Brown,  Ac.  .    .  1015 

Minnianf,  Ac.  v.  Commonwealth,  155 

Mitchell  v.  Simpson 708 

Mitchell  v.  Commonwealth  .    .  .  910 

Moesser  v.  Moesser 75 

Monarch  v.  Mathews,  Ac.  .    .    .  482 

Montgomery,  Ac.  v.  White,  Ac.  .  905 
Montgomery,    Ac.   v.   Provance, 

Ac 634 

Moore  A  Co.  v.  McAlpin,  Polk  A 

Hebberd 724,  985 

Moore's  adm'r  v.  Smith,  Ac.   .    .  729 

Moore  y.  Carpenter 814 

Moore  v.  Moore 1062 

Morrison  v.  Morrison 683 

Morrison  v.  Morrison 872 

Morris  v.  Commonwealth  .  1004,  1021 

Morton  v.  Clack 996 


PAGK*. 

Mulholland  v.  Troutman's  adm'r,  263 

Mullins,  Ac.  v.  Simkinson  A  Co.  280 

Mullins  v.  Hand's  adm'r  ....  79 

Musgrave  v.  Parrish 998 

Mutual  Ben.  Life  Ins.  Co.  v.  Da- 
viess'  ex'r 577 

Myer,  Ac.  v.  Caperton,  Ac.  .  .  .  201 
National   Bank    of    Stanford   v. 

Bruce,  Ac 79 

Neale  v.  Rector,  curator   ....  589 

Neighbors  v.  Commonwealth.  594 

Nelson  v.  Howe  Machine  Co..  .  37 

Nelson  v.  Black 936 

Nesbitt   A  Gudgeli   v.   Whaley's 

adm'r 400 

Nethercutt,  Ac.  v.  Herron,  Ac.  .  247 

Newcomb,  Ac.  v.  Phillips   .    .    .  561 

Newport,  city  of,  v.  Berry  .    .    .  589 

Newport,  city  of,  v.  Van  Toast  .  682 

Newport,  city  of,  v.  Root  .  .  .  682 
Newport  News  A  Miss.  V.   R.   R. 

Co.  v.  Gholson 938 

Newport  News  A  Miss.  V.   R.   R. 

Co.  v.  Reed .  1020 

Newport,  city  of,  v.  Ringo's  ex'ra, 

Ac 104G 

Nichols  v.  Nichols 930 

Nichols'  adm'r  v.  Rice 776 

Nixon  v.  Wright 863 

Norris  v.  Commonwealth  .  .  .  681 
Northwestern   Nat.   Ins.    Co.   v. 

Davis 818 

Oakley  v.  Commonwealth   .    .    .  885 

O'Daniel  v.  O'Daniel 760 

Olds  Wagon  Works    v.  Bank   of 

Louisville 235 

Oriental  Ins.  Co.  v.  Drake,  Ac.  .  445 

Orr's  adm'r  v.  Orr's  ex'r  ....  765 

Osborne    v.  Pennsylvania  Co.  .  970 

Owen  v.  Howard  Ins.  Co.  .  .  .  608 
Owen  A  McEinney  v.  L.  A  N.  R. 

R.  Co 554 

Owensboro,  city  of,  v.   Board  of 

Trustees  of  Owensboro  Public 

Schools 40 

Pace  v.  Depp 406 

Park,  Ac.  v.  Bolinger,  Ac.  .  .  .  803 
Park  v.  Richmond  A  Irvine  T.  P. 

Co 384 

Parker,  Ac.  v.  Parker,  Ac.  .    .    .  929 

Patterson,  Ac.  v.  Harper,  Ac.  .  .  446 

Peak  v.  Weller  A  Co.,  Ac.    .    .    .  163 

Peak  v.  Wigginton 922 

Pearce  v.  Commonwealth    .    .    .  178 

Pearce  v.  Mann,  committee,  Ao.  448 

Peoples  v.  Commonwealth  ...  517 

Peoples  v.  Commonwealth  .  .  .  846 
Pendergast  v.  Commercial  Union 

Assurance  Co 68& 

Pepper  v.  Donnelly  .  .  . ^  .  .  L40 
Digitized  by  VjOOQlC 


TABLE  OF  CASES. 


11 


PAGE 

Percifull  v.  Hind,  Ac 880 

Perkins    v.    Maysville     District 

Camp-meeting  Association  •  .  781 
Phalan  v.  Louisville  Safety  Vanlt 

and  Trust  Oo 663 

Phillips'  adm'r  v.  Phillips,  Ac.  .  195 
Phoenix    Ins.   Oo.   v.    Spiers    A 

Thomas 254 

Phoenix  Ins.  Co.  v.  Wilkes,  Ac.  .  283 

Pike  v.  Green baum 448 

Pine  Hill  Coal  Co.  v.  Grundy .  .  833 

Pitchford  t.  Gatewood's  adm'r  .  112 

Polk  v.  Brown 541 

Polly's  ex'r  v.  City  of  Covington,  861 

Pool,  Ac.  v.  Thomas,  <fcc.  •    ■    .    .  92 

Porter,  Ac.  v.  Green,  Ac.  .  .  ■  ■  484 
Portland  A  Greenwood  T.  P.  Co. 

v.   Bobb 796 

Powell  v.  Phcenix  Ins.  Co.  .    .    .  80 

Powell  v.  Commonwealth  .  .  .  329 
Presbyterian  Mut.  Asso.  Fund  v. 

Lotz 155 

Preston,  Ac.  v.  Breckinridge,  Ac.  2 

Preston  v.  Childers 871 

Pryse  v.  Titus,  Ac 816 

Pugh,  Ac.  v.  Commonwealth  .    .  64 

Radford  v.  Commonwealth .  .    .  877 

Ramsey  v.  Haynes 196 

Ratcliff.  Ac.  v.  Marrs,  Ac.  .  .  .  134 
Ratcliff   v.  Belfont  Iron  Works 

Co 643 

Read,  Ac.  t.  Kevin 406 

Read,  Ac    v.    Deposit   Bank   of 

Glasgow 878 

Reed  v.  Ingalle,  Ac 195 

Reinke  v.   Morse 767 

Reitz  A  Sons  v.  McPherson   •    .  283 

Reynolds  v.  McFarland,  Ac.   .    .  932 

Rhodes  v.  Commonwealth  .    .    .  722 

Richardson  v.   Lewis 225 

Richart,  Ac.  v.  Utter  back,  Ac.  .  548 

Richey  v.  Commonwealth  ...  181 

Riggle,  receiver,  v.  Mullins,  Ac.  319 

Riley  v.  Cattron        40 

Risk  v.  Risk,  Ac 566 

Ritchie  v.  Herndon 37 

Rives  v.  Wood 587 

Bobbins  v.  Robbins 209 

Robert  A  Co.  v.  Niohliess    ...  364 

Roberts'  adm'r  v.  Eales,  Ac.    .    .  360 

Roberts  v.  Commonwealth  .   .   .  433 

Robinson  v.  Cloyd 869 

Robinson  v.  Commonwealth  .    .  914 

Robinson  v.  Commonwealth  .    .  972 

Rogers'  adm'r  v.  Hughes,  Ac. .  .  68 

Rogge  v.  Cassidy  .......  396 

Roquett  v.  Ryan,  Ac 603 

Rosa  v.  Commonwealth  ....  558 
Rosenberg  A  Nathan  v.  Thomp- 
son, Ac 322 


PAGE. 

934 
23 

819 
689 
684 
380 


Rosenberger  v.  Rosenberger 

Rousseau  v.  Lambert    .    .    . 

Rowe,  Ac.    v.  Bishop  .    .    . 

.Rowe,  ex'r,  v.  Fogle,  Ac.  .    . 

Rowland  v.  Doolin's  adm'r  . 

Royal  Ins.  Co.  v.  Sen  wing  . 

Rubel  v.  Louisville  Banking  Co.  1021 

Ruggles  v.  Fannian 687 

Rupard  v.  Ches.  A  Ohio  R.  R.  Co.  1028 
Russell,    sheriff,   v.    Carlisle    A 

Litsey,  Ac .    .    .  25 

Ruttle,  Ac.  v.  City  of  Covington,  766 
Sadler,  Ac.  v.  Huffhines,  Ac.      .  1058 
Savings  Bank  of  Louisville's  as- 
signee v.  Caperton,  Ac.  .    .    .  201 
Soobee  v.  Bridges  A  Co.  ....  390 

Scott  v.  Evans,  Ac 404 

Scott,  Ac.  v.  Wilson,  Ac 940 

Shafer  v.  Commonwealth    .    .    .  285 

Shaffer  A  Meyer  v.  Coorsen,  Ac.  634 

Shannon  v.  Pennington  ....  814 

Shewmaker's  adm'r  v.  Mitchell  •  194 
Silva  v.  First  Nat.  Bank  of  New 

Orleans 365 

Simpson  v.   Darby 78 

Simpson  v.  Simpson 116 

Singleton  v.  McQuery 497 

Singleton    v.     Trustees     School 

Dist.,   Ac 851 

Sinton  v.  Greer's  ad'r 1011 

Sizemore  v.  Commonwealth  .    .  1 

Smart  v.   Commonwealth  .    .    .  103 

Smith  v.  Clayton 360 

Smith's  trustee  v.  Smith  ....  437 

Smith  v.  Smith,  Ac 636 

Smith  v.  Anderson  A  Co.  ...  725 

Smith  v.  Bradley 1029 

Smoot,  Ac.  v.  Boyd,  Ac 615 

Snapp,  Ac,  v.  Snapp,  Ac.  .   .    .  598 

So  ward  v.  Coppage 486 

Spalding,  Ac.  v.  Commonwealth,  156 

Spalding.  Ac.  v.  Commonwealth,  714 

Spalding  v.  Ghent 776 

Stacey  v.  Coleman,  Ac 78 

Stackmeier  v.  Louisville  Ins.  Co.  689- 

Stafford  v.  Bruce  A  Co 187 

Stark  a,  Ac.  v.  Curd,  Ac 740 

Standard  £  ire  Office  v.  Peterson,  818 

Steinborn  v.    Waring 358- 

Steinharter   v.    Covington    City 

Nat.  Bank 359 

Stevens,  Ac.  v.  Deering,  Ac.    .    .  393: 

Stevens  v.  Gregg,  Ac 267 

Stewart  v.  Mulholland,  Ac.  .    .  824 

Stiles'  adm'r  v.  Rigg 239* 

Stirman  v.  Smith 665- 

Stivers  v.  Baker,  Ac 52a 

Stivers   v.  Baker 525 

Stone,  committee,  Ac.  v.  Cromie,  1S» 

Strohmeier  v.  Leahy,  Ac.  .    .    .  33& 

Digitized  by  VjOOQIC 


12 


TABLE  OF  CASES. 


PAGE. 

Stone  A  Hines  Lumber  Co.    t.  J 

Allen,   Ac 774 

Stricklin  v.  Commonwealth  .    .  747 

Strutton  v.  Strutton,  Ac 607 

Stnart  v.  L.  A  N.  R.  R.  Co.  .    .    .  542 

Sutton,  Ac.  v.  Sutton,  Ac.    .    .    .  186 
Swan  A  Brown.  Ac.  v.  Fidelity 

Trust  and  Safety  Vault  Co  .    .  1015 

Sweitzer  v.  Cohorn 323 

Sypert  v.  Harrison,  Ac 1052 

Talbott  v.  Stemmons'  adm'r,  Ac.  33 
Talbott.  Ac.  v.  Lancaster,  ass'ee, 

Ac 475 

Taliaferro  v.  City  of  Dayton  .    .  197 

Tankersley  v.  Commonwealth  .  367 

Tarlton   v.   Hyde 775 

Taylor  v.  Commonwealth    .    .    .  169 

Taylor  v.   Farmers'  Bank  .    .    .  368 

Templeton  v.   Sharp,  Ac.   .    .    .  499 

Ten  Broeck  v.  Fidelity  Trust  Co.  803 

Thacker,  Ac.  v.  Belcher  ....  853 
The  Bell-Oogshall  Co.  v.  Beadle. 

Ac 405 

Thomas'  adm'r  v.  Thomas'  adm'r,  223 

Thomas'  adm'r  v.  Thomas'  heirs,  223 

Thomas'  adm'r  v.  Lowe  ....  637 
Thompson  v.  Commonwealth,  for 

use,   Ac 118 

Thompson   A    Co.    v.     Fidelity 

Trust  A  Safety  Vault  Co  .    .    .  197 
Thompson  v.  Farmers'  Mut.  Ins. 

Co 282 

Thornton,  Ac.  v.  Stewart  Lottery 

Co 402 

Thurber  v.    Crump 59 

Timberlake  v.  Trapp  •    •    •    .    .  318 

Tipton  v.  Tipton 252 

Todd  v.  LAN.  R.  R.  Co.    ...  864 

Tomlin,  Ac,  v.  Franks    ....  1000 

Trabue  v.  Terry,  Ac 345 

Tracy    v.    Commonwealth  .    .    .  611 

Treadway,  Ac.  v.  Turner.  Ac.  .    .  949 

Tribble  v.  Deatheridge    ....  1561 
Trustees  Colored  Baptist  Church 

v.  Marshall's  adm'r 402 

Tyler  A  Luckett  v.  Jewell,   Ac.  .  887 

Uhn  v.  Ford 39 

Unsel  v.  Commonwealth  ....  90 
Vanmeter  v.  Vanmeter,  assignee, 

Ac 906 

Vicroy  v.  Tolle 317 


PAGE. 

Versailles  A  Nicholasville  T.  P. 

R.  Co.  v.  Town  of  Versailles  .  844 
Vincent,   Goble   A    Prichard   v. 

McAlpin  A  Co 182 

Vincent,  Goble  APriohard  v.  Mc- 
Alpin &  Co 849 

Volger,  Wagner  A  Co.  v.   Smith, 

Ac 364 

Wahl,  Ac   v.  Murphy 888 

Wallace,  Ac.    v.    Marquett  .    .    .  750 

Wallace,  Ac.  v.   Arnold  ....  752 

Waller  v.  Bowles,  Ac 875 

Ware   v.  Stevenson 589 

Washington     County     Court     v. 

McKee 682 

Wathen  v.  Byrne  A  Co 193 

Watson,  Ac.  v.  Cannon's  adm'r.  288 

Wedekin,  Ac.  v.  Hallenberg.  Ac.,  696 

Weis  v.  Commonwealth  ....  681 

Welch  A  Sautiey  v.  Leland  ...  280 

Wells  v.  Best 317 

Wendt  v.  Droeste 400 

Western  Assurance  Co.  v.  Meuth,  718 

Wheeler   v.    Bramel 301 

Whitaker,  agent,   v.   Brooks  .    .  1020 

White  v.  Guthrie,  Ac 94 

White  v.  Avery 388 

White   v.    Commonwealth  .    .    .  422 

White.  Ac.  v.  Seaton 726 

White,  Ac.  v.  Allen,  Ac 1025 

Whitlock's  adm'r  v.  Pennsylvania 

Co 966 

Wigginton  v.  Ewell 383 

Wilkerson   v.     Commonwealth  .  656 

Wilkes,  Ac.  v.  McCord       ....  447 

Williams,   Ac.   v.   Williams,   Ac.  37 

Williams  v.  Hay  A  Sweeney  .    .  319 

W?illiams.  Ac.  v.Gaitskill'sadm'r,  785 

Wilmot  v.  Bordes 916 

Wilson,  Ac.  v.  Suggett's  ex'r,  Ac.  731 

Wimberly  v.  Metcalfe 353 

Wolfe,  Ac.  v.  McHargue.  sheriff,  821 

Wolfstein  A  Co.  v.  Steinharter  .  635 

Woods  v.   James.  Ac 581 

Woolfolk  v.  Richardson,  Ac.  .    .  690 
Worthington  v.  Covington  Roller 

Skating  Rink  Co.,  Ac 363 

Wright   v.  Johnson 16 

York    v.    Riggan 816 

Young,  Ac.  v.  Neal,  Keith  A  Bar- 
low       404 


Digitized  by 


Google 


THE  KENTUCKY  LAW  REPORTER. 


EDITOR: 
EDWARD  W.  HINES, Frankfort,  Ky. 

■  r     *  ■ 

Vol.  X.  JULY  1,  1888.  No.  1. 

KENTUCKY  COURT  OF  APPEALS. 

Sizemore  v.  Commonwealth. 

{Filed  Dec.  17,  1887— Not  to  be  reported.) 

Evidence — Accomplice —It  is  not  the  mere  fact  that  a  person  is  charged  with 
a  crime  in  connection  with  another  that  makes  him  an  accomplice  within  the 
meaning  of  section  241  of  the  Criminal  Code.  In  order  to  make  him  an  ac- 
complice it  is  necessary  that  his  criminal  participation  in  the  crime  charged 
should  be  shown  by  the  evidence. 

Walter  S.  Hark  ins  for  appellant. 
P.  \V.  Hardin  for  appellee. 
Appeal  from  Floyd  Criminal  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  tried  and  convicted  in  the  Floyd  Circuit  Court 
of  the  crime  of  murdering  A  oner  Little,  and  his  punishment  was 
fixed  at  confinement  in  the  State  penitentiary  for  life.  From  the 
judgment  of  the  lower  court  overruling  his  motion  for  a  new  trial  he 
has  appealed  to  this  court. 

The  appellant  was  jointly  indicted  with  William  and  Noah  John- 
son and  others.  The  Commonwealth's  attorney,  before  the  trial  of 
the  appellant,  dismissed  the  indictment  against  William  and  Noah 
Johnson.  The  Commonwealth's  attorney,  during  the  trial  of  the 
appellant,  introduced  William  and  Noah  Johnson  as  witnesses 
against  him.  The  testimony  of  these  two  witnesses  doubtless  had 
much  to  do  with  convicting  the  appellant.  The  appellant  contends 
that  these  two  witnesses  were  accomplices,  and  that  the  lower  court 
should  have  instructed  the  jury  under  sec.  241  of  the  Criminal  Code, 
which  provides:  "A  conviction  can  not  be  had  upon  the  testimony 
of  an  accomplice  unless  corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission  of  the  offense ;  and  the 
corroboration  is  not  sufficient  if  it  merely  shows  that  the  offense 
was  committed,  and  the  circumstances  thereof." 

It  is  not  the  mere  fact  that  a  person  is  charged  with  a  crime  in 
connection  with  another  person  that  makes  him  an  accomplice.    In 
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order  to  make  him  an  accomplice  it  is  necessary  that  his  criminal 
participation  in  the  crime  charged  should  be  shown  by  the  evidence. 
The  evidence  in  thi-*  case  is  conclusive  that  these  two  witnesses  were 
not  criminal  participants  in  the  murder  of  Abner  Little;  that  they 
were  summoned  by  the  appellant  to  a-^ist  in  the  arrest  of  Abner 
Little  and  others  who  were  charged  with  crime;  that  they  were 
told  by  the  appellant  that  h<»  had  the  authority  to  in -ike  the  arrest ; 
that  he  threatened  to  have  them  fined  and  imprisoned  if  they  re- 
fused to  obey  his  summons;  that  they  believed  he  did  h*ve  the 
authority  to  make  the  arrest,  and  to  .summons  them  to  assist  in  mak- 
ing it,  and  to  have  them  fined  and  imprisoned  in  case  they  lefused 
to  obey  the  summons;  that  thus  believing,  they  went  with  him  to 
the  place  of  the  killing  for  the  purpose  of  assisting  in  miking  the 
arrest,  but  did  not  participate  in  the  difficulty  that  resulted  in  the 
killing  of  Little.  We  think,  therefore,  that  the  lower  court  did  not 
err  in  refusing  to  instruct  the  jury  as  requested. 

The  indictment  charged  the  appellant  and  others  as  principals  in 
the  killing  of  Little;  also  as  aiders  and  abettors;  also  as  conspira- 
tors. The  proof  shows  that  Little  was  ambushed  and  shot  down  by 
some  persons ;  that  the  attack  upon  Little  was  pre-arranged  by  these 
persons  and  the  appellant;  that  while  he  was  not  with  the  crowd  that 
did  the  killing,  he  was  near  en  >ugh  to  aid  them  if  necessary  ;  that 
he  had  no  authority  to  arrest  Little. 

The  lower  court  clearly,  fully  and  properly  instructed  the  jury 
upon  the  law  of  principals,  aiders,  abettors  and  conspirators,  and 
properly  overruled  the  instructions  asked  for  by  the  appellant. 

The  judgment  ia  affirmed. 


Preston,  &c.  v.  Breckinridge,  <fec. 
{Filed  Jaiu  31,  1888.) 

1.  Judicial  sales— Defective  title. — Where  a  purchaser  at  judicial  sale  obtains 
the  title  which  the  court,  by  its  decree,  proposed  to  sell,  he  can  not  claim  an 
abatement  of  the  purchase  price  because  the  court  is  not  able  to  make  him  a 
clear  title  to  a  part  of  the  land. 

A  decree  for  the  sale  of  land  contained  this  recital :  **  The  sale  shall  pass 
to  the  purchaser  all  the  title  of  George  Nicholas  and  of  those  claiming  under 
him  who  are  parties  to  this  suit  or  purchasers  pendente  lite."  The  purchaser 
claims  an  abatement  of  the  purchase  price  because  the  court  can  not  make 
him  a  clear  title  to  a  part  of  the  land  which  is,  and  for  many  years  has  been, 
held  adversely,  but  it  is  not  contended  that,  barring  this  adverse  holding,  the 
title  would  not  be  in  George  Nicholas'  devisees  or'  those  parties  to  the  suit 
who  cl  limed  under  Nicholas  or  pendente  lite  purchasers.  The  land  to  which 
the  purchases  obtained  a  clear  title  is  worth  much  more  than  they  agreed  to 
give  for  the  whole.  Not  long  after  the  purchasers  raised  the  question  that 
a  part  of  the  land  was  adversely  held,  the  plaintiffs  offered  in  open  court  to 
have  the  sale  set  aside  and  the  bond  cancelled,  and  to  take  that  part  of  the 
land,  the  title  to  which  was  undisputed,  for  their  debt,  interest  and  cost,  but 
this  offer  the  purchasers  rejected,  insisting  upon  hoUing  the  land  and  having 
an  abatement  of  the  purchase  price.  Held — That  the  purchasers  can  not 
complain,  as  they  obtained  all  that  the  court  proposed  to  sell  them.  More- 
over, the  offer  of  the  plaintiffs  to  have  the  sale  set  aside  and  to  take  the  land 
for  their  debt,  which  was  rejected,  ani  the  fact  that  the  land  obtained  by  the 
purchasers  is  worth  much  more  than  they  bid  for  the  whole,  constitute  a 
strong  equity  in  behalf  of  the  plaintiffs. 

2.  Same — Champerty—  Our  statute  which  provides  that  all  sales  of  land  held 
adversely  shall  be  void  does  not  apply  to  judicial  sales. 
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3.  Same — Sale  bonds — Limitation — Where  the  court,  at  the  instance  of  the 
purchasers  at  a  judicial  sale,  and  against  the  objections  of  the  plaintiffs,  or- 
dered a  stay  of  execution  on  the  sale  bond  until  an  investigation  as  to  the 
title  to  the  land  and  the  report  of  the  commissioner  thereon  could  be  made, 
the  time  intervening  between  the  issual  of  the  order  and  the  report  of  the 
commissioner  should  be  deducted  in  determining  whether  or  not  the  right  to 
issue  execution  is  barred  by  the  fifteen  years'  statute  of  limitation. 

4.  Same—  The  fact  that  the  commissioner  took  one  bond  for  the  aggregate 
amount  of  the  purchase  money,  when  the  land  was  sold  by  the  decree  of  the 
court  in  separate  parcels,  did  not  invalidate  the  bond  as  a  statutory  bond,  as 
this  arrangement  was  preferred  by  the  purchasers  and  the  court  approved  the 
bond  as  taken. 

5.  Same— Judgment — The  fact  that  the  judgment  recites  that  the  court  re- 
serves the  power  of  putting  the  purchaser  in  possession  of  the  land  sold  adds 
nothing  to  the  judgment,  as  the  court  possessed  that  power  independently  of 
the  express  reservation  of  it  in  the  judgment. 

ti.  Revivor — Estoppel  —An  administrator,  the  plaintiff  in  an  action,  having 
resigned  pending  the  action,  his  successor  set  up  by  petition  the  resignation 
of  his  predecessor  and  his  own  appointment,  and  the  administrator  was  hence- 
forward treated  as  plaintiff  by  the  court  as  well  as  all  parties  to  the  litigation, 
including  the  purchasers  at  a  sale  made  under  decree  in  the  action,  although 
be  was  not  by  formal  order  substituted  by  the  court  as  plaintiff.  Held— That 
the  purchasers  can  not  now  be  heard  to  complain  that  he  was  not  formally 
■substituted  as  plaintiff. 

Wm.  Lindsay,  Brown,  Humphrey  &  Davie  and  Wm.  Preston  for 
appellants. 

M.  C.  Johnson,  J.  D.  Hunt  and  John  T.  Shelby  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Jud^e  Bennett. 

On  the  6th  day  of  August,  1795,  John  Breckinridge  and  George 
Nicholas  purchased  of  John  Lee  one  half  of  Joseph  Blaekwell's  land 
-entry,  which  contained  19,0624  acres.  The  half  of  the  entry  thus 
purchased  by  Breckinridge  and  Nicholas  was  surveyed,  and  the  sur- 
vey was  assigned  to  them,  upon  which  a  patent  was  issued  to  them 
for  9,5311  acres.  Breckinridge  and  Nicholas  agreed  to  pay  John  Lee 
ten  pounds  for  each  hundred  acres  of  sai  1  land,  the  title  to  which 
should  prove  to  be  indisputable. 

On  the  1st  of  March,  1798.  Breckinridge  sold  to  Nicholas  and  W. 
Beal  his  half  of  so  much  of  said  survey  as  was  within  a  circle  of 
three  miles  of  the  forge  of  the  iron  works  company  on  Stale  creek. 
In  consideration  of  this  conveyance  Nicholas  and  Beal  agreed  with 
Breckinridge  to  pay  to  John  L?e  the  purchase  ;>rice  of  the  land  sold 
them  by  Breckinridge.  There  were  4,155}  acres  of  land  within  this 
-circle,  of  which  Nicholas  owned  three-fourths  and  Beal  one-fourth. 
Outside  of  the  circle  there  were  5,37(5  acres  of  land  which  Breckin- 
ridge and  Nicholas  owned  in  equal  parts. 

Lee,  Breckinridge  and  Nicholas  having  died,  and  no  part  of  the 
purchase  money  having  been  paid,  Lee's  executors  brought  suit  at 
law  against  Breckinridge's  administrators  for  the  whole  purchase 
money  of  the  9,531}  acres. 

On  the  12th  day  of  September,  1811,  after  L?e's  action  wa«  com- 
menced, Breckinridge's  administrators  brought  their  action  in 
equity  against  Lee's  executors,  Nicholas'  executors  and  devisees, 
W.  Beal  and  others.  The  purposes  of  this  action  were,  first,  to  com- 
pel Lee's  executors  to  exhibit  an  indisputable  title   to  said   land; 
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second,  to  compel  Nicholas'  executors  and  W.  Beal  and  others  to  pay- 
the  entire  purchase  money  for  all  the  land  within  said  circle;  third,  to* 
compel  Nicholas'  executors  to  pay  one-half  of  the  purchase  moneys 
for  the  9,375}  acres  lying  outside  of  the  circle:  and  to  enforce  the  lien 
on  the  whole  9,531}  acres  for  the  purchase  money. 

Lee's  executors  obtained  a  judgment  against  Breckinridge's  ad- 
ministrators for  the  whole  of  the  purchase  money;  but  it  was  not 
until  1829  that  they  succeeded  in  collecting  it  from  them. 

In  1858  Breckinridge's  administrators  succeeding  in  obtaining 
judgment,  enforcing  their  lien  for  the  purchase  money,  which  they 
had  been  compelled  to  pay  to  Lee's  executors,  upon  the  9,531}  acres 
of  land. 

Robert  Wickliffe,  a  purchaser,  pendete  lite>  and  Nicholas'  repre- 
sentatives and  others,  appealed  the  case  to  this  court.  During  t he- 
pendency  of  the  appeal  Kobert  Wickliffe  died,  and  the  case  was  re- 
vived in  the  name  of  his  executors.  This  court  decided  the  case  in 
1866. 

It  was  held  by  this  court  that  Breckinridge  and  Nicholas  by  their 
purchase  acquired  an  indisputable  title  to  the  9,531}  acres  of  land; 
that  Lee  retained  a  Hen  upon  the  9,531}  acres  of  land  for  his  pur- 
chase money;  that  Breckinridge's  administrators  having  paid  the 
whole  purchase  money  to  Lee's  executors,  they  were  entitled  to  be 
substituted  to  Lee's  lien  upon  the  land,  except  the  one-half  of  the 
5,376  acres  lying  outside  of  the  circle,  which  half  Breckinridge  did 
not  sell  to  Nicholas  and  Beal.  Therefore,  the  judgment  of  the  lower 
court  was  affirmed,  in  so  for  as  it  adjudged  a  lien  upon  all  the  land 
within  the  circle,  and  decreed  a  sale  of  it  for  the  whole  purchase 
money  of  that  portion  of  the  land;  and  in  so  far  as  it  adjudged  a 
lien  upon  Nicholas'  half  of  the  5,376  acres  lying  outside  of  the  circle. 
But  the  case  was  reversed  upon  the  sole  ground  that  the  lower 
court  should  have  executed  the  lien  on  Nicholas' half  of  the  land 
lying  outside  of  the  circle  before  proceeding  to  subject  other 
property  in  the  hands  of  Nicholas'  representatives  to  the  discharge 
of  this  lien.  It  was  also  decided  that  Robert  Wickliffe  was  a  mere 
pendente  lite  purchaser,  which  purchase  was  subordinate  to  the 
rights  of  the  administrators  of  Breckinridge.  For  a  full  history  of 
the  case  see  Robert  Wickliffe's  ex'rs  v.  Breckinridge's  adm'rs,  1 
Bush,  427. 

The  circuit  court,  in  strict  accordance  with  the  mandate  of  this 
court,  on  the  26th  of  July,  1867,  decreed  a  sale  of  all  the  land  within' 
the  circle  and  one-half  of  that  lying  without  the  circle. 

The  commissioner,  pursuant  to  the  directions  of  the  decree,  on  the 
14th  of  October,  1867,  sold  the  land  in  separate  parcels  on  a  credit  of 
twelve  months.  The  appellants  purchased  the  same  at  a  sum  suffi- 
cient to  pay  the  debts,  including  interest  and  costs,  against  it.  The 
appellants,  on  the  day  of  the  purchase,  executed  bond  for  the  pur- 
chase price,  which  bond  became  due  on  the  14th  day  of  October, 
1868.  The  sale,  together  with  the  bond,  was  duly  reported  to  court, 
and  the  sale  was  confirmed  on  the  2d  of  November,  1867. 

The  appellants  being  satisfied  with  the  title  to  all  the  land  lying 
within  the  circle,  they  paid,  after  the  maturity  of  the  bond,  the  pur- 
chase money,  including  the  interest  thereon,  for  all  the  land  lying 
within  the  circle.  But  after  the  confirmation  of  the  sale,  and  about 
the  time  of  the  maturity  of  the  bond,  they  filed  a  petition  in  the 
case  in  which  they  alleged  that  the  land  lying  outside  of  the  circle, 
which  was  sold  by  the  commissioner  as  Nicholas'  moiety,  was  at  the 
time  of  sale  and  confirmation  held  in  adverse  possession  by  va- 
rious  persons   other   than    claimants    under  Nicholas,  who  were 


Digitized  by 


Google 


THE  KENTUCKY  LAW  BEPOBTEB.  5 

'parties  to  the  suit,  and  pendente  lite  purchasers.  They  asked  the 
court  to  put  them  in  possession  of  this  land  before  compelling  them 
to  pay  the  balance  of  the  purchase  money. 

Several  amendments,  responses  and  orders  were  made  between 
that  time  and  the  February  term  of  court,  1884.  Such  of  these  pro- 
ceedings as  we  deem  necessary  to  be  noticed  will  be  noticed  here- 
after. 

At  the  February  term,  1884,  the  appellee  commenced  proceedings 
for  an  order  to  enforce  payment  for  the  sale  bond,  either  by  execu- 
tion or  by  an  order  of  attachment.  The  appellants  resisted  the  pro- 
ceedings upon  the  ground,  among  others  which  will  be  noticed  here- 
after, that  at  the  time  of  the  judgment,  sale  and  confirmation,  and 
for  a  I  on  jr.  time  before,  the  land  outside  of  the  circle  was  in  the  ad- 
verse possession  of  various  persons  other, than  pendente  lite  pur- 
chasers and  claimants  under  Nicholas,  who  were  parties  to  the  suit ; 
that  the  judgment  and  sale  of  this  land  were,  therefore,  void;  and 
that  the  sale,  to  the  extent  of  this  land,  should  be  set  aside,  and  their 
•bond  cancelled. 

Upon  the  hearing  of  these  defenses  the  lower  court  disregarded 
them,  and  awarded  execution  for  the  unpaid  balance  of  the  purchase 
money.    The  appellants  have  appealed  to  this  court. 

While  the  parcels  of  land  within  and  without  the  circle  were  sold 
separately,  yet  this  was  done  merely  for  the  purpose  of  classifying 
the  land;  both  boundaries  were  liable  for  the  same  debt,  which  was 
secured  by  the  same  lieu  ;  the  same  persons  purchased  both  bound- 
aries, and'  executed  one  bond  for  the  aggregate  amount  of  the  pur- 
chase money. 

It  is  conceded  that  the  land  to  which  the  appellants  got  a  good 
and  clear  title  is  worth  much  more  than  the  appellants  agreed  to 
give  for  the  whole  land.  It  also  appears  that  the  appellee,  not  long 
after  the  appellants  raised  the  question  as  to  the  land  in  controversy 
beinir  in  adverse  possession,  offered,  in  open  court,  to  have  the  sale 
set  aside  and  the  appellants'  bond  cancelled,  and  to  take  that  part 
of  the  land,  the  title  to  which  was  undisputed,  for  their  debt,  inter- 
est and  costs.  This  offer  the  appellants  refused,  claiming  that  they 
were  entitled  to  a  specific  performance  of  the  contract  of  purchase  as 
to  all  the  land  to  which  they  could  get  a  good  title,  and  to  an  abate- 
ment of  the  contract  price  for  the  portion  of  land  to  which  the  court 
could  not  make  them  a  good  title. 

What  interest  in  the  land  did  the  court  sell,  and  what  interest  did 
the  appellants  purchase? 

The  judgment  answers  both  of  these  questions.  It  says :  '•  The 
sale  shall  pass  to  the  purchaser  all  the  title  of  George  Nicholas,  and 
of  those  claiming  under  him  who  are  parties  to  this  suit  or  pur- 
chasers pendente  lite  in  the  5,37(5  acres  of  land,  it  being  the  moiety  of 
said  George  Nicholas,  and  of  those  claiming  under  him,  that  is 
hereby  sold." 

It  is  clear  that  George  Nicholas,  at  the  time  the  suit  in  1811  was 
commenced,  had  a  clear  title  to  this  land,  the  only  encumbrance 
"thereon  being  Lee's  lien.  It  is  clear  that  at  said  time  there  was  no 
adverse  holding  of  this  land  by  others  than  pendente  life  purchasers. 
If  any  persons  other  than  pendente  lite  purchasers  have  made  an  ad- 
verse entry  upon  the  land  since  1811,  the  time  of  such  adverse  entry 
does  not  appear.  The  allegations  are,  that  at  the  time  of  the  judg- 
ment and  sale,  and  for  a  long  time  prior  thereto,  such  adverse  hold- 
ing did  exist.  Also,  it  is  not  contended  that,  barring  this  adverse 
iiolding,  the  title  to  said  land  would  not  be  in  Nicholas'  devisees,  or 
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those  parties  to  the  suit  who  claimed  under  Nicholas,  or  pendente  lite 
purchasers. 

The  court  offered  to  sell,  and  did  sell,  the  title  of  George  Nicholas 
and  of  those  claiming  under  him  who  were  parties  to  the  suit,  and 
pendente  lite  purchasers.  The  title  of  these,  and  none  other,  the 
court  sold.  It  did  not  propose  to  hazard  a  sale  of  any  other  title. 
Whatever  title  these  parties  had  was  sold.  If  outside  intervening 
interferences  had  ousted  the  title  of  these  parties  and  established  a 
title  in  others,  the  court  says  by  convincing  implication,  if  not  in  so 
many  words,  it  did  not  mean  to  sell  that  title.  Of  this  unmistaka- 
ble language  of  the  court  the  purchasers  were  notified  before  they 
purchased. 

As  it  is  not  shown  the  litle  to  this  land  had  been  changed  into 
other  hands  so  as  to  defeat  any  title  that  the  court  might  make,  by 
reason  of  the  conduct  of  the  persons  claiming  under  Nicholas  who 
were  parties  to  the  suit,  or  by  pendente  lite  purchasers,  the  appellants 
got  at  the  sale  all  that  the  court  proposed  to  sell  them.  Further, 
observe  how  guarded  the  language  is,  tor  the  court  limits  the  sale  to 
the  title  of  Nicholas  and  his  devisees  and  those  who  are  parties  to 
the  suit  claiming  under  Nicholas,  and  pendente  lite  purchasers,  but 
denies  itself-the  right  to  sell  the  tiile  that  any  other  person  might 
have  acquired  from  Nicholas  or  from  other  sources,  thus  requiring 
the  purchaser  to  look  out  for  titles  or  adverse  interests  from  such 
other  sources.   . 

In  addition  to  these  considerations  a  strong  equity  confronts  the 
appellants.  The  land  that  they  actually  acquired  by  their  purchase 
is  worth  much  more  than  they  agreed  to  give  for  the  whole.  The 
appellees  ottered  to  set  aside  the  sale,  cancel  their  bond,  and  take  the 
land,  the  title  to  which  was  undisputable,  for  their  debt,  interest  and 
costs.  This  offer  the  appellants  rejected,  and  insisted  on  holding  this 
land  and  receiving  an  abatement  of  the  purchase  price  for  the  balance 
of  the  land,  thus  c  maing  a  clear  loss  to  the  appellee  and  leaving  him 
without  remedy,  while  the  appellants'  purchase,  already  enormously 
profitable,  would  be  increased  to  the  extent  of  thousands  of  dollars 
by  receiving  an  abatement  of  the  price  of  the  disputed  land. 

For  the  foregoing  considerations  we  can  not  concur  in  the  appel- 
lants' contention. 

Hut  it  is  insisted  that  the  judgment  and  sale,  in  so  far  as  any  of 
the  land  at  the  time  was  held  by  adverse  posses-ion,  were  void,  as 
contravening  the  statute  against  ehampertous  sales  of  land. 

The  statute  of  1824  provided  in  substance  that  all  sales  of  land  in 
the  adverse  possession  of  another,  whether  by  executed  or  executory 
contract,  should  be  void.  The  Revised  Statutes  contained  substanti- 
ally the  same  provision,  with  the  addition  of  u  including  sales  under 
execution."  The  General  Statutes  contain  substantially  the  same 
provision  as  that  of  the  Revised  Statutes. 

Champerty,. by  the  common  law, consisted  in  a  person's  upholding 
a  controversy,  he  having  no  rightful  interest  therein  under  a  con- 
tract to  have  a  part  of  the  property  or  subject  in  dispute.    The  stat- 
utes, nu/jra,  therefore,  were  not  merely  declaratory  of  the  common 
law,  but  they  made  new  and  additional  provision. 

The  statute  of  1824  was  silent  upon  the  subject  of  execution  and 
judicial  sales.  This  court  construed  that  statute  as  not  applying  to 
execution  and  judicial  sales.  The  distinction  between  an  execution 
and  judicial  sale— the  former  being  a  ministerial  and  the  latter  a 
Judicial  act — was  doubtless  well  known  to  the  profession  and  the 
law  makers.  So  when  the  Revised  Statutes  were  enacted  the  pro- 
vision against  champerty  was  made  to  "  include  sales  under  execu- 
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tion,"  but  not  judicial  sales.  So,  also,  the  same  provision  is  incor- 
porated in  the  General  Statutes. 

As  just  intimated,  the  act  of  1824  was  intended  to  apply  to  volun- 
tary sales  and  transfers  of  title.  It  was  thought  best,  for  the  peace 
and  repose  of  society,  that  persons  should  not  stir  up  strife,  conten- 
tion and  animosities  by  selling  or  transferring  land  in  the  adverse 
possession  of  another,  but  when  a  person's  land  was  sold  by  judicial 
sale  he  could  not  be  said  to  have  sold  it.  lis  sale  might  be  against 
his  will.  The  court  ordered  the  sale,  and  the  court,  by  its  commis- 
sioner, made  the  f-ale.  The  court  was  not  required  to  institute  a 
search  in  order  to  find  out  whether  or  not  any  other  person  held  the 
adverse  possession  of  the  land.  The  person  and  his  title  were  before 
the  court,  and  the  court  having  jurisdiction  of  both,  and  seeing  that 
the  title  was  in  the  person,  and  that  another  party  before  the  court 
had  the  right  to  have  the  title  sold,  no  further  inquiry  was  necessary. 
Saunders'  heirs  v.  Groves,  2  J.  J.  Marshall,  408;  Little  &  Tungate  v. 
Bishop  &  McCann,  9  B.  Mon.,  240;  Drink  water  v.  Drinkwater,  4 
Mass.,  354  :  Willard  v.  Nason,  udm'r,  <fcc,  5  Mass.,  241  ;  14  Ala.,  350; 
Cook  v.  Travis,  20  N.  Y.,  400;  Mi-Gill  v.  Doe,  J)  Ind.,  306;  Stevens  v. 
Ha  user,  39  N.  Y.,  302;  Dubois  &  Longer  v.  Marshall,  3  Dana,  337. 

Thus  stood  the  law  down  to  the  time  of  adopting  the  Revised 
Statutes.  The  provision  of  that  statute  relative  to  champerty  re- 
enacted  the  statute  of  1824  upon  that  subject,  except  sales  under  exe- 
cution were  included  in  the  Revised  Statutes. 

Also  the  General  Statutes  have  the  same  provision  in  reference  to 
executions.  We  conclude  that  these  two  statutes  were  adopted  with 
reference  to  the  construction  that  hid  been  given  the  act  of  1824,  and 
that  the  provisions  in  these  two  statutes  were  intended  to  have  the 
same  meaning  as  the  act  of  1824,  as  interpreted  l>y  this  court,  except 
in  so  far  as  a  change  was  expressly  made  by  '•  including  sales  under 
execution."  The  reason  why  sales  under  execution  were  excluded 
is  readily  seen  when  it  is  considered  that  the  officer  miking  the  sale 
is  a  ministerial  officer,  whose  duty  it  isto  investigate  for  hinnelf  not 
only  whether  the  execution  defendant  has  title  to  the  land,  but 
whether  it  is  adversely  held.  Tnis  latter  fact  is  not  required  of  the 
chancellor,  hence  the  statute  does  not  embrace  judicial  sales. 

It  is  also  contended  that  by  the  failure  to  issue  execution  on  the 
sale  bond  for  more  than  fifteen  years  alter  the  maturity  of  the  bond 
the  right  to  issue  the  execution  was  barred. 

This' position  would  be  well  taken  but  for  the  fact  that  the  circuit 
court,  at  its  December  term,  1S(>8,  at  the  instance  of  the  appellants 
and  against  the  objections  of  the  appellees,  ordered  a  stay  of  execu- 
tion on. the  sale  bond  until  the  investigation  of  the  title  to  the  land 
in  dispute  and  the  report  of  the  commi>sioner  thereon  could  be 
made.  The  commissioner  made  no  report  until  1871.  This  order, 
made  at  the  instance  of  the  appellants,  whs  certainly  a  valid  and 
binding  order,  which  prevented  the  appellees  from  issuing  execution 
on  the  bond  ;  and  the  order  having  been  taken  at  the  instance  of  the 
appellants,  it  is  certainly  not  rijiht  for  them  to  be  allowed  to  take 
advantage  of  the  delay  caused  by  it  in  order  to  escape  from  the  pay- 
ment of  the  bond.  Deducting  the  time  intervening  between  the 
issual  of  the  order  and  the  rep  >rt  of  the  commissioner,  the  statute  of 
fifteen  years  does  not  apply. 

Robert  T.  Breckinridge,  at  the  time  the  judgment  was  rendered 
and  the  side  of  the  land  thereunder,  was  the  administrator  of  John 
Breckinridge,  but  he  resigned,  and  the  appellee,  W.  (J.  P.  Breckin- 
ridge, was,  on  the  8th  day  of  January,  1863,  appointed  administrator 
instead  of  R)bsrtT.  B/eekinrid^'.    Shortly  afterwards  he,  by  peti- 
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tion,  set  up  the  fact  of  the  resignation  of  Robert  T.  Breckinridge  and 
his  appointment.  Robert  T.  and  W.  C.  P.  Breckinridge  also  pre- 
sented another  petition. 

These  petitions  were  filed  in  the  case,  and  W.  C.  P.  Breckinridge 
was  henceforward  treated  as  plaintiff  in  the  case,  although  he  was 
not  by  former  order  substituted  by  the  court  as  plaintiff. 

But  the  case  having  for  years  progressed  in  his  name,  and  he  hav- 
ing been  treated  as  plaintiff  in  the  case  by  both  court  and  appellants, 
they,  the  appellants,  can  not  be  heard  to  complain  now.  Besides, 
the  court  did,  in  1883,  by  former  order,  substitute  VV.  C.  P.  Breckin- 
ridge as  plaintiff  in  the  case. 

The  land  was  sold  by  the  decree  of  court  in  separate  parcels.  But 
the  commissioner  took  one  bond  for  the  aggregate  amount  of  the 
purchase  money.  This  arrangement  was  preferred  by  the  appel- 
lants, and  the  court  approved  the  bond  as  taken.  This  arrangement 
did  not  invalidate  the  bond  as  a  statutory  bond. 

The  judgment  recites  that  the  court  reserves  the  power  of  putting 
the  purchaser  in  possession  of  the  land  sold.  It  has  already  been 
indicated  what  title  was  sold.  And  this  part  of  the  judgment  has 
reference  to  that  land.  Besides,  the  reservation  of  the  power  adds 
nothing  to  the  judgment,  because  the  court  possessed  the  power 
independently  of  the  express  reservation  of  it  in  the  judgment. 

We  find  no  error  in  the  record  prejudicial  to  the  rights  of  the  ap- 
pellants. 

The  judgment  is  affirmed. 


K-' 


Humphrey  v.  Norris,  &c. 
{Filed  March  15.  1888— Not  to  be  reported.) 

Vendor  and  vendee — Rescission  -H.  and  M.  owned  a  lot  jointly,  which  they 
united  in  mortgaging  to  N.  to  secure  a  debt  of  M.  To  discharge  the  mort- 
gage debt  they  united  in  a  conveyance  of  the  land  to  N.  H.  brings  this  action 
against  M.  and  N.  to  have  the  conveyance  set  aside  so  far  as  he  is  con- 
cerned, alleging  that  N.  induced  him  to  unite  in  the  conveyance  by  prom- 
ising to. convey  to  him  another  lot  near  by  at  an  agreed  price,  and  that  N. 
has  failed  to  comply  with  this  promise,  which  plaintiff  alleges  was  fraud- 
ulently made.  H.  also  seeks  to  recover  damages  of  N.  for  failing  to  con- 
vey.    Held  — 

1.  There  can  be  no  rescission  because  M.  not  only  does  not  join  in  the  action 
to  rescind,  but  opposes  a  rescission. 

2.  Plaintiff  can  not  recover  damages  because,  nothing  else  appearing,  it 
must  be  presumed  he  was  to  pay  cash  for  the  lot  N.  agreed  to  convey,  and  he 
does  not  tender  the  purchase  price.  His  allegation  that  he  is  "  ready,  willing 
and  able"  to  pay  is  not  sufficient. 

Harrison  &  Belden  for  appellant. 

Samuel  Avritt  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  and Meekly  were  the  joint  owners  of  a  lot  of 

ground  in  the  town  of  Lebanon,  Ky.  They  mortgaged  this  lot  to 
the  appellee,  Norris,  to  secure  a  debt  of  one  thousand  dollars  that 
Meekly  owed  the  appellee.    Thereafter  the  appellant  and  Meekly 
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conveyed  this  lot  to  the  appellee.  The  consideration  for  the  convey- 
ance as  expressed  in  the  deed  is  seven  hundred  dollars,  credited  on 
said  mortgage  debt.  Pursuant  to  the  conveyance  the  appellee,  Mor- 
ris, took  possession  of  the  property  and  erected  thereon  a  hotel 
building.  Afterwards  the  appellant  instituted  his  action  in  equity 
against  the  appellee,  Norris,  and  Meekly,  in  which  he  alleged  that 
the  appellee,  Norris,  induced  him  to  join  in  the  conveyance  of  said 
lot  by  verbally  promising  to  convey  to  him  another  lot  close  by  .at 
the  price  of  six  hundred  dollars;  that  relying  on  this  promise  he 
joined  in  said  conveyance;  that  the  appellee  refuse!  to  comply  with 
his  promise;  that  the  promise  was  made  with  the  fraudulent' intent 
to  induce  the  appellant  to  join  in  said  conveyance,  and  by  which  he 
was  induced  to  join  therein.  The  appellant  sought  upon  this 
ground  to  have  said  conveyance,  as  far  as  he  was  concerned,  set 
aside.  He  also  alleged  that  the  said  lot  conveyed  to  the  appellee 
was  in  an  eligible  part  of  the  town  for  carrying  on  the  business  of 
blacksmithing  and  carriage  making,  in  which  business  he  was  en- 
gaged on  said  lot  at  the  time  of  the  conveyance,  and  that  the  lot  the 
appellee  promised  to  sell  him  was  in  an  equally  eligible  location  for 
said  business,  and  that  there  was  no  other  place  to  be  had  in  the 
town  as  eligible.  He,  therefore,  sought  to  recover  damages  of  the 
appellee  for  his  failure  to  convey  said  lot. 

The  appellant  is  neither  entitled  to  a  rescission  of  the  contract  nor 
to  damages  for  two  insuperable  reasons: 

First.  The  rescission  of  the  contract  can  not  be  had  because  the 
conveyance  of  the  lot  was  by  the  joint  deed  of  the  appellant  and 
ZVIeekly  for  the  purpose  of  discharging  a  joint  mortgage  on  the  lot  <o 
secure  the  debt  of  the  latter:  and  Meekly  not  only  dots  not  join  in 
the  action  to  rescind  but  is  opposed  to  it.  This  of  itself  is  sufficient 
to  defeat  the  right  of  the  appellant  to  rescind  the  contract. 

Second.  The  appellant  does  not  allege  whether  or  not  he  was  to 
pay  cash  down  for  the  lot  that  the  appellee  promised  to  sell  him.  In 
the  ab-ence  of  such  an  allegation  it  must  be  presumed  that  the 
terms  of  payment  were  cash  down.  This  being  so,  he  could  not 
compel  the  appellee  to  convey  him  the  property  without  tendering 
him  the  contract  price  of  the  lot.  He  fails  to  ailege  or  prove  that  he 
did  this.  Therefore,  his  action  must  fail.  The  allegations  that  he 
was  ready,  willing  and  able  to  pay  for  the  lot  are  not  sufficient;  they 
are  not  equivalent  to  a  tender  of  the  price  agreed  to  be  paid  lor  the 
lot. 

The  judgment  of  the  lower  court  is  affirmed. 


Fitzpatrick,  &<:.    v.  Board  of  Trusters  of  Mt.  Stkrlixg 
Public  Graded  School,  &c 

(Filed  March  22,  1888.) 

1.  Taxation — Change  af  taxing  district — The  Legislature  hart  the  power  to 
impose  a  tax  upon  a  particular  county  or  district  for  common  school  pur- 
poses without  submitting  the  question  to  the  voters  to  be  directly  affected 
thereby,  and,  therefore,  where  a  statute  has  been  enacted  providing  for  such 
a  submission  the  Legislature  may  thereafter  suspend,  mo  lify  or  repeal  the 
statute,  whether  it  has  or  not  been  voted  on,  provided  vested  rights  be  not 
thereby  affected,  nor  contracts  impaired. 

By  an  act  of  the  Legislature,  passed  in  1884.  a  common  school  district 
waa  created  in  Montgomery  county,  embracing  the  city  of  Mt.  Sterling  and 
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described  territory  outside  the  corporate  limits.  This  act  provided  for  a  tax 
upon  the  property  of  the  district,  but  further  provided  that  this  tax  should 
not  be  assessed  and  collecrcd  until  the  act  had  been  ratified  by  a  majority  of 
the  voters  in  the  district.  A  vote  resulted  in  favor  of  the  tax,  and  the 
tax  wns  assessed  in  1885.  In  1886  an  act  was  passed  so  amending  the  act  of 
1884  as  to  restrict  the  district  created  thereby  to  the  corporate  limits  of  the 
city  of  Mt.  Stciling.  This  amendatory  act  provided  that  it  should  not  affect 
the  validity  of  the  vote  theretof  >re  taken,  and  that  pupils  residing  outside 
the  city  limits  should  have  the  right  to  attend  the  school  for  one  year-in  con- 
sideration of  the  tax  levied  In  ls8.">.  This  action  was  instituted  by  tax- 
payers, both  within  and  without  the  city  limits,  to  enjoin  the  collection  of 
the  tax  levied  in  1885  upon  the  property  of  the  district  originally  denned. 
Being  required  to  elect  by  which  class  of  taxpayers  the  action  should  be 
prosecuted,  the  election  was  made  to  prosecute  in  the  names  of  the  city  tax- 
payers. Held — That  although  the  tax  was  voted  for  under  the  act  of  1884 
upon  the  faith  of  the  fact  that  the  burden  was  to  be  borne  by  those  without 
as  well  as  these  within  the  city  limits,  the  Legislature  had  the  right  to 
change  the  district,  as  was  done  by  the  act  of  18»(J.  and  as  to  those  outside 
the  city,  limits  (although  not  necessary  to  be  det  rmined)  the  Legislature 
had  the  power  to  impose  the  t?»x  for  1885  m  consideration  of  the  benefits 
conferred  ;  with  the  adequacy  of  the  consideration  the  court  has  nothing  to 
do. 

2.  The  order  requiring  plaintiffs  to  e'eetnet  being  appealed  from  is  not  be- 
fore the  court  for  review. 

8.  Curative  statute — Although  there  may  hive  been  irregulirities  in  the 
election  or  truslecs  under  the  act  of  18SL  the  Lcgi:>l  tturc  bid  the  power  to 
cure  the  def-ct,  as  seems  to  have  been   its  intention  to  do  by  the  act  of   1886. 

4.  Plewliivj — An  averment  that  the  acting  trustees  were  not  properly 
elected  and  had  no  authority  to  act  as  such  was  but  a  conclusion  of  law,  and 
was  properly  stricken  out. 

J.  II.  H  izelrigg  for  appellant*. 

H.  L.  Stone  for  appellees. 

Appj.il  fro.n  M  KiUoimry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

By  an  act  to  establish  a  system  of  graded  f-chools  in  the  city  of 
Mt.  Steilini:,  approved  April  lo,  J8vS4,a  <  omnion  school  district.  No. 
],  was  created,  to  embrace  the  city  and  described  territory  outside 
the  corporate  limits.  It  was  provided  that  the  public  school  affairs 
for  white  children  within  th  *  district  shoal  i  thereafter  he  under  the 
control  of  rive  trustees,  to  constitute,  when  elected  by  the  white 
qualified  voters,  a  corporate  body,  styled  "The  Hoard  of  Trustees  of 
Mt.  Sterling  Public  Graded  Schools."  Among  other  powers  con- 
ferred by  the  act  upon  that  board  was  authority  to  assess,  levy  and 
collect  an  annual  ad  valorem  tux  upon  the  property  of  white  persons 
in  the  district,  not  exceeding  fifty  cents  upon  each  one  hundred  dol- 
lars' worth  of  property,  and  a  capitation  tax,  not  exceeding  two  dol- 
lars, from  each  qualified  white  voter;  and  also  to  issue  and  sell 
bonds  of  the  district,  not  exceeding  in  amount  twelve  thousand  dol- 
lars, the  proceeds  thereof  to  be  applied  to  purchasing  ground,  erect- 
ing buildings  thereon,  and  neccssiry  expenses  in  conducting  public 
schools,  «&e.  Hut  it  was  provided  that  such  taxes  should  not  be 
assessed  and  collected,  nor  the  bonds  issued,  until  after  the  proposi- 
tion to  do  so  had  been  submitted  to  the  white  qualified  voters  of  the 
district,  and  voted  for  at  the  election  by  a  m.tjority  of  those  votiug 
thepeon. 
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April  28,  1886,  an  act  was  passed  so  amending  the  act  of  April  15, 
1884,  as  by  section  1  to  exclude  that  part  of  district  No.  1  outside  the 
corporate  limits  of  the  city  of  Mt,  Sterling,  and  make  said  limits  the 
boundary  of  the  district.  Sec.  3 of  that  act  is  as  follows:  "The  pupils 
residing  outside  the  city  limits  and  the  district,  as  formed  by  this  act, 
but  inside  the  district  as  formed  by  the  act  of  188:1,  *  *  *  shall 
be  entitled  to  attend  the  school  contemplated  by.  this  act  for  the 
term  of  one  scholastic  year  in  consideration  of  the  payment  by  said 
district  of  the  tax  of  thirty  cents  on  each  one  hundred  dollars  and 
the  poll  tax  levied  in  the  year  188"),  provided  said  pupils  attend  said 
school  the  first  year  after  its  organization  and  commencement. "  By 
sec.  4  it  is  made  the  duty  of  the  board  of  trustees  to  set  aside  a  por- 
tion of  the  annual  taxes  to  constitute  a  sinking  fund  to  pay  off  the 
bonds  of  said  district,  to  be  thereafter  issued  by  said  board.  And 
sec.  7  is  as  follows:  "  That  the  provisions  of  this  amendment,  in  pro- 
viding for  said  sinking  fund,  shall  apply  to  any  taxes  assessed, 
levied  or  collected,  or  that  may  hereafter  be  assessed,  levied  or  col- 
lected, and  to  any  bonds  of  said  district  that  may  be  issued,  which 
are  authorized  by  any  election  of  the  qualified  voters  heretofore  held 
iu  said  district,  as  well  as  to  any  taxes  or  bonds  that  may  be  author- 
ized by  any  such  election  hereafter  held  therein.  This  act  shall  not 
a  tied  the  runt  of  said  board  of  trustees  to  collect  the  ad  valorem  and 
capitation  tax  assessed  and  levied  for  the  year  1885  on  the  taxpay- 
ers and  property  within  said  disrrict,  as  defined  by  said  act  of  1881 ; 
and  this  act  shall  not  in  any  manner  affect  the  validity  of  the  vote 
of  the  qualified  voters  of  said  common  school  district  heretofore 
taken  on  the  proposition  to  levy  and  collect  an  ad  valorem  and  capi- 
tation tax,  and  "to  issue  and  sell  the  bonds  of  said  district  ;  and  the 
said  board  shall  have  the  power  to  a>s( «s  and  collect  an  annual  tax 
of  thirty  cents  on  each  one  hundred  dollars'  worth  of  taxable  prop- 
erty *  *  '*  within  said  district,  as  defined  by  sec.  1  of  this  act,  for 
the  period  of  fifteen  years,  commencing  with  the  year  188"),  and  a 
capitation  tax  on  each  qualified  white  voter  therein  for  the  same 
period,  and  to  issue  and  sell  the  bonds  of  said  district,  as  hounded 
by  the  limits  described  by  sec.  1  of  this  act,"  cVc. 

This  action  was  instituted  Augu*t  W),  1880,  by  citizens  and  tax- 
payers of  the  district,  as  defined  by  the  act  of  1884,  though  s  >me  of 
them  reside  outride  the  corporate  limits  of  Mt.  Sterling,  against  the 
board  of  trustees  and  J.  II.  Burroughs,  tax  collector,  to  enjoin  the 
collection  of  tax  assessed  in  1S.S5  upun  the  property  of  the  district, 
as  defined  by  the  act  of  1884. 

Upon  motion  of  the  rietendants  the  lower  court  made  an  order  re- 
quiring plaintiffs  to  elect  whether  they  would  prosecute  the  action 
in  the  names  of  those  of  them  who  resided  within  the  corporate 
limits  of  the  city  of  Mt.  Sterling,  or  in  the  names  of  those  raiding 
outside  said  limits,  though  within  the  district  as  described  in  the 
original  act,  and,  without  waiving  exception  to  the  ruling  of  the* 
court,  the  election  was  made  to  prosecute  in  the  names  of  the  for- 
mer. Whether  that  order  was  or  not  proper  is  not  necessary  to 
determine,  inasmuch  as  it  has  not  been  appealed  from  and  is  not 
now  before  us  for  decision.  Besides,  a  decision  of  the  question  of  the 
right  of  those  who  reside  within  the  corporate  limits  of  Mr.  Sterling 
to  the  relief  asked  for  will  incidently  involve  a  consideration  of  the 
rights  of  those  who  reside  outside. 

The  allegation  in  the  original  petition,  in  substance,  that  the  per- 
sons mentioned  as  defendants  were  never  properly  elected  trustees 
under  either  act,  and  had  no  authority  to  act  as  such,  is  not  definite 
or  specific  enough  to  raise  an  issue  of  fact,  being  no  more  than  the 
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statement  of  a  conclusion  of  law,  and  consequently  it  was  not  error 
for  the  court  to  strike  it  out. 

Taking  to  be  true  the  averment  in  the  petition  that  the  tax  was 
voted  for  uuder  the  act  of  1884,  upon  the  faith  the  burden  was  to  be 
borne  by  those  residing  in  the  district  outside  as  well  as  by  those 
inside  the  limits  of  Mt.  Sterling,  and  the  further  statement'  that  a 
majority  of  voters  of  the  school  district,  as  it  now  stands,  has  never 
been  cast  at  an  election  in  favor  of  the  imposition  of  any  tax  for 
school  purposes,  the  question  arsesjwhether  the  tax  for  1885  can  be 
legally  collected. 

\Ve  think  the  act  of  April  28,  1886,  was  intended,  and  by  fair  con- 
struction does,  in  fact  cure  whatever  irregularities  there  may  have 
been  in  the  election  held'under  the  original  act  upon  the  proposition 
to  tax  the  district  for  the  purposes  named  in  it,  and  for  choosing  the 
trustees  as  thereby  provided.  And  as  it  is  well  settled  legislative 
power  exists  and  may  be  exercised  in  such  case,  the  tax  must  be  re- 
garded as  valid  as  if  the  provisions  of  the  original  act  had  been  lit- 
erally complied  with,  and  the  trustees  as  duly  elected.  See  Cooley 
on  Con.  Lim.,  410,  and  authorities  cited.  Such  being  the  case,  the 
question  becomes  narrowed  to  the  simple  inquiry  whether  the  Legis- 
lature had  the  power,  by  the  act  of  1886,  to  cut  off  a  portion  of  the 
district  as  it  existed  when  the  election  was  held,  leaving  the  burden 
of  taxation  upon  those  residing  in  the  district  thus  contracted  in  area 
and  the  authority  of  the  board  of  trustees  to  act  therein  unimpaired. 

Legislative  power  to  divide  existing  counties  and  districts,  organ- 
ized for  common  school  or  other  purposes  within  counties,  and  to 
create  new  ones  at  will,  has  b*en  exercised  in  this  State  from  the  be- 
ginning without  qnestion.  And  as  a  necessary  consequence  Legis- 
lative power  must,  at  the  same  time,  exist  to  make  provision  in 
regard  to  property  rights  acquired,  and  debts  and  liabilities  incurred 
by  the  county  or  district,  as  it  existed  previous  to  the  division  of 
territory. 

As  said  in  the  case  of  Liramie  County  v.  Albany  County,  2  Otto 
(92  U.  S.),  307,  where  the  question  was  elaborately  considered  and 
the  authorities  reviewed  :  "  It  is  everywhere  acknowledged  that  the 
Legislature  possesses  the  power  to  divide  counties  and  towns  at  their 
pleasure,  and  to  apportion  the  common  property  and  the  common 
burdens  in  such  manner  as  to  them  may  seem  reasonable  and  equita- 
ble." And  when  no  provision  is  made  for  an  apportionment  of  the 
property  and  debts  "  the  rule  is,  that  the  old  corporation  owns  all 
the  public  property  within  her  own  limits,  and  is  responsible  for  all 
debts  contracted  by  her  before  the  act  of  separation  was  parsed. " 

Although  the  question  whether  a  tax  shall  be  imposed  upon  a 
particular  county  or  district  for  common  school  purposes  may  with 
propriety  be,  and  generally  is,  submitted  to  voters  to  be  directly  af- 
fected thereby,  it  is  not  indispensable  to  the  validity  of  such  taxa- 
tion that  it  should  be  done,  for  the  Legislature  has  the  power  to 
impose  such  taxes  without  a  submission,  and  may  unquestionably, 
at  any  time  thereafter,  suspend,  modify  or  repeal  the  statute  author- 
izing it,  whether  it  has  or  has  or  not  been  voted  on,  provided  vested 
rights  be  not  thereby  affected,  nor  contracts  impaired. 

As  the  question  before  us  is,  therefore,  purely  legislative,  and 
involves  no  constitutional  right  of  the  taxpayers  in  the  district  as  it 
exists  under  the  act  of  1886,  the  court  has  no  power  to  suspend  or 
interfere  with  the  collection  of  taxes  authorized  by  that  act.  It  is 
true  the  entire  burden,  in  virtue  of  the  act,  falls  upon  them,  but 
they  are  compensated  by  having  the  exclusive  enjoyment  of  schools 
established  and  supported  by  the  taxes  they  pay;  whether  fully  and 
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adequately  compensated  or  not,  it  is  the  province  of  the  Legislature, 
not  the  judiciary,  to  determine.  It  seems  those  who  reside  in  the 
original  district  outside  of  Mt.  Sterling  are  required,  by  the  act  of 
1886,  to  pay  taxes  assessed  for  the  year  1885,  and  pupils  in  that  terri- 
tory were  given  the  right  to  attend  the  district  school  for  one  scho- 
lastic year. 

As,  according  to  the  views  we  have  already  expressed,  there  can  be- 
no  question  of  the  power  of  the  Legislature  to  impose  that  burden 
in  consideration  of  the  benefit  conferred,  there  is  nothing  more  in- 
volved, so  far  as  that  class  of  taxpayers  is  concerned,  than  a  calcula- 
tion of  gain  and  loss,  with  which  the  court  has  nothing  to  do. 

Perceiving  no  error  of  law  in  any  of  the  rulings  of  the  lower  court, 
the  judgment  must  be  affirmed. 

Judge  Holt  not  sitting. 


Brumfield  v.  Union  Insurance  Co. 

(Filed  March  22,  1888.) 

Insurance — Notice  of  additional  insurance — Where  an  insurance  agent  accepts 
the  application  of  the  insured  with  the  understanding  that  he  is  to  divide  hid 
insurance  by  taking  a  policy  in  another  company,  this  is  a  waiver  of  notice 
of  the  additional  insurance  which  the  policy  requires  the  insured  to  give,  the 
policy  not  providing  how  the  notice  shall  be  given,  and  the  property  being 
worth  more  than  the  insurance  in  both  companies. 

J.  M.  Bigger  for  appellant. 

Henry  Burnett  for  appellee. 

Appeal  from  McCracken  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  G.  H.  Brumfield,  on  January  J 2, 1884,  applied  to  the> 
local  agent  of  the  appellee,  the  Union  Insurance  Company,  for  an 
insurance  of  $800  upon  his  house  in  Paducah,  Kentucky.  It  was 
agreed  to,  the  general  adjusting  agent  of  the  company  being  then, 
present.  For  reasons  unnecessary  to  be  stated  the  policy  was  not 
made  out  and  delivered  to  the  appellant  for  a  couple  of  days  there- 
after, but  was  dated  as  of  the  day  of  the  application,  and  was,  there- 
fore, an  insurance  upon  the  property  for  one  year  from  that  time. 

The  policy,  among  many  other  conditions,  provides:  "The  as- 
sured by  the  acceptance  of  this  policy  hereby  covenants  and  agree* 
*  *  *  *  to  notify  the  company  if,  at  the  making  of  this  insur- 
ance, or  at  any  time  during  its  continuance  there  shall  be  any  other 
insurance  applying  to  the  property  herein  described,  or  any  part 
thereof,  whether  the  same  be  valid  or  not. 

*'This  policy  shall  become  void  and  of  no  effect  by  the  failure  or 
neglect  of  the  assured  to  comply  with  its  terms,  conditions  or  cove- 
nants." 

The  appellant  had,  on  January  11,  1884,  applied  to  the  agent  of 
several  other  insurance  companies  for  a  policy  in  some  one  of  them 
for  $700  upon  the  same  house.  It  was  also  agreed  to,  but  the  pre- 
mium was  not  paid  or  the  policy  delivered  to  the  appellant  for  several 
days  thereafter,  and  not  until  he  had  received  the  one  issued  by  the 
appellee.  It  is  admitted  that  the  property  was  worth  more  than  the 
amount  of  both  policies.    In  this  action  upon  the  one  issued  by  the 
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appellee,  it  seeks  to  avoid  the  contract  upon  the  ground  of  want  of 
notice  to  it  by  the  appellant  of  another  insurance. 

Such  a  provision  as  the  one  above  cited  is  common  in  policies  of 
fire  insurance.  It  is  a  reasonable  and  proper  one ;  and,  as  such,  has 
been  and  should  be  upheld  by  the  judiciary.  Its  object  is  to  guard 
against  over  insurance,  which  tends  not  only  to  create  indifference 
upon  the  part  of  the  insured  in  caring  for  his  property,  but  affords 
inducement  to  fraud.  A  prudent  risk  is  never  taken  to  the  extent 
of  the  full  value  of  the  property.  The  owner  is,  therefore,  interested 
in  its  preservation,  and  likely  to  be  vigilant  to  avert  loss.  The  in- 
terest of  the  community  requires  that  this  should  be  so,  because  it  is 
interested  in  the  welfare  and  responsibility  of  a  business  which  now 
so  largely  protects  its  enterprise  and  capital.  Public  policy,  there- 
fore, as  well  as  the  proper  protection  of  the  underwriter,  requires  the 
enforcement  of  a  forfeiture  clause  like  this  one.  It  rests  with  him, 
however,  to  insist  upon  it.  The  words  "void  and  of  no  effect, " 
when  so  used  in  a  policy,  are  to  be  construed  as  equivalent  to  voida- 
able,  or  to  be  treated  as  void  by  the  insurer  at  his  own  exclusive  op- 
tion. If  this  were  not  so,  then  the  act  of  one  party  in  violation  of 
the  contract  would  render  it  void  as  to  both.  The  insurer  may, 
therefore,  by  either  conduct  or  agreement,  waive  his  right  to  exemp- 
tion from  liability  upon  this  account.  In  this  instance  the  insured 
claims  that  this  was  done.    He  avers : 

*'  At  the  time  he  applied  to  the  agent  of  defendant  for  the  policy 
sued  on,  he  said  to  said  agent  that  he  intended  to  divide  his  insur- 
ance on  this  property,  and  asked  defendant's  agent  for  a  policv  of 
$800.  *  *  *  *  Said  agent  failed  to  call  plaintiff's  attention  to  the 
clause  in  said  policy  in  regard  to  forfeiture  by  reason  of  other  insur- 
ance, now  relied  on."  He  also  says  in  substance  that  the  agent  told 
him  in  response,  that  it  was  all  right,  and  that  he  would  make  out- 
the  policy  for  him  in  a  few  days;  that  he  did  so,  and  delivered  it  to 
him  ;  that  he  never  re  id  the  conditions  in  the  policy  (which  were  in 
line  print),  nor  did  the  agent  call  his  attention  to  them;  and  that  the 
latter  was  familiar  with  the  property  and  knew  its  value.  Issue 
was  joined  upon  these  matters  and  a  trial  had  by  a  Jury. 

At  the  close  of  the  testimony  the  court,  at  the  instance  of  the  ap- 
pellee, instructed  the  jury  peremptorily  to  find  for  it,  and  of  this  the 
appellant  now  complains.  There  is  evidence  tending  to  prove  notice 
of  the  character  above  stated.  It  is  true  that  the  testimony  is  quite 
conflicting  upon  this  point.  The  appellant  tesifies  that  he  informed 
the  agent  at  the  time  of  the  application  that  he  intended  to  divide 
his  insurance  and  keep  the  property  insured  in  two  companies  be- 
cause he  thought  it  was  safer  to  do  so.  The  auent  contradicts  this, 
and  is  to  some  extent  supported  by  the  testimony  of  the  adjusting 
agent.  It  is  not  for  u«,  however,  as  this  record  stands,  to  weigh  the 
evidenceand  even  intimate,  much  lessdetermineitsrelativestrcngth. 
If  the  notice,  if  given,  as  claimed  by  the  appellant,  would  have  been 
sufficient  in  law  and  productive  of  a  waiver  of  the  right  of  the  com- 
pany to  thereafter  insist  upon  a  forfeiture,  th?:i,  us  tluvj  was  some 
evidence  conducing  to  sh  iw  that  it  was  given,  the  jury  should  have 
been  allowed  to  pa>s  upon  the  question. 

The  policy  does  not  provide  how  or  when  the  notice  of  other 
insurance  shall  be  given,  save  it  must,  of  course,  be  before  a  loss; 
nor  does  it  indicate  how  specific  it  shall  be.  Courts  are  prompt  to 
seize  hold  of  any  circumstance  indicating  an  election  to  waive  a  for- 
feiture, or  any  agreement  to  do  so,  upon  which  the  party  has  relied 
and  acted.  Any  agreement,- declaration  or  conduct  upon  the  part  of 
an  insurance  company,  which  is  reasonably  calculated  to  and  does 
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create  a  bona  fide  belief  upon  the  part  of  the  insured  that  a  certain 
course  of  action  upon  his  part  will  not  lead  to  a  forfeiture  of  his  con- 
tract, will,  and  in  reason  ought,  to  estop  the  company  from  insisting 
upon  it,  although  the  express  letter  of  the  contract  may  provide  for 
it.  The  leaning  of  the  courts  in  such  a  case  is  properly  to  the 
insured.    The    great  mass  of   persons  with  whom  insurance  eom- 

?aniesdeal  are,  unlike  their  agents,  not  familiar  with  such  matters. 
f  A  applies  to  B,  an  insurance  agent,  for  a  policy  for  a  certain  sum 
upon  his  house,  worth  more  than  twice  the  Him  named,  informing 
him  at  the  time  that  lie  intends  to  divide  his  insurance  upon  the 
building  and  put  it  in  two  companies,  giving,  as  the  reason,  that  he 
considers  it  safer  to  do  so,  and  the  agent  tells  him  in  substance  that 
it  is  all  right,  and  delivers  the  policy  to  him  without  calling  his  at- 
tention to  the  forfeiture  clause  requiring  notice  in  case  of  other 
insurance,  most  certainly  the  company  should  not  be  allowed,  after 
a  loss,  to  insist  upon  a  forfeiture,  because  th  »  insured  did  exactly 
what  he  told  the  agent  he  was  about  to  do  when  the  insurance  was 
effected,  and  which  the  agent,  by  his  conduct,  then  informed  him  he 
could  do.  Insurance  Co.  v.  Eggleston,  96  U.  S.,  572.  Jn  this 
instance  the  insurance  applied  for  was,  as  the  asrent  knew,  less  than 
half  the  value  of  the  property.  A  prudent  owner  would  be  apt  to 
place  other  insurance  upon  ir.  The  agent  might  well  have  so 
inferred  ;  but  he  was  expressly  informed  of  such  intention,  the  rea* 
son  therefor  being  given.  The  appellant  appears  to  have  acted  in 
good  faith.  He  says  he  did  not  inform  the  appellee's  agent  in  what 
particular  company  other  insurance  would  be  taken  because  he  did 
not  then  know  where  the  other  a^ent,  to  whom  the  other  applica- 
tion had  been  made,  would  place  it  anions  his  companies. 

Here  the  notice  of  other  insurance  did  not,  by  the  terms  of  the 
policy,  have  to  be  given,  or  appear  in  any  particular  way.  The 
waiver  of  the  right  to  forfeit  the  policy,  by  reason  of  it,  did  not  have 
to  be  indorsed  upon  the  policy,  as  was  the  case  in  Baer  v.  The 
Phoenix  Insurance  Company,  4  Bush,  212;  and  Stevenson  v.  Phoenix 
Insurance  Company,  78  Ky.,  loO.  It  is  urged,  however,  that  by  the 
terms  of  the  contract  the  notice  was  not  to  bj  given  until  other  in- 
surance had  in  fact  been  effected. 

The  object  in  requiring  the  notice  is  that  the  insurer  may  act 
thereon,  and  determine  whether  he  will  cancel  his  contract  on 
account  of  the  taking  of  other  insurance.  If,  however,  when  the 
contract  is  made,  he  is  informed  that  the  insurance  is  to  be  divided 
with  another  company,  and  he  assents  to  this,  either  by  agreement 
or  conduct,  why  the  need  of* subsequent  notice?  He" has  already 
acquiesced  in  advance  instead  of  waiting  for  the  act  to  be  done  and 
then  acquiescing  in  it.  The  purpose  of  the  insured  is  declared  and 
known  to  the  insurer  when  he  takes  the  risk.  He  acquiesces  in 
it  when  the  contract  is  made,  and  by  his  conduct  says  to  the  other 
party  to  it  that  there  shall  be  no  forfeiture  by  reason  of  its  execution. 

If  in  such  a  case  he  may,  after  a  loss  has  occurred,  still  insist  upon 
a  forfeiture,  then  he  is  given  an  undue  advantage,  and  an  opportu- 
nity fur  imposition  upon  the  innocent  and  uninformed,  who  have 
been  lulled  into  security  by  his  own  conduct. 

According  to  the  appellant's  testimony  the  agent  of  the  appellee 
knew  that  the  insured  intended  to  divide  his  insurance  by  taking  out 
another  policy  in  another  company,  and  accepted  his  application 
with  this  Understanding.  The  value  of  the  property  was  known, 
and  the  amount  of  the  additional  risk  was  fi^ed.  The  entire  insur- 
ance was  to  be  divided  between  the  two  companies;  and  it  appears 
that  the  second-policy  did  not  in  fact  equal  the  first.    If  all  this  be 
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true,  then  the  appellee  waived  its  right  to  forfeit  the  contract  by  rea- 
son of  the  additional  insurance. 

The  question  should  have  been  submitted  to  the  jury  under  proper 
instructions,  and  the  judgment  is  reversed  and  cause  remanded  for 
a  new  trial  in  conformity  to  this  opinion. 


Wright  v.  Johnson. 

(Med  March  24,  1888— Not  to  be  reported.) 

Vendor's  lien—  B.  contracted  by  letter  to  eell  land  to  8.  The  notes  there- 
for were  signed  by  8.  and  J.,  who  verbally  agreed  between  themselves  to* 
purchase  and  own  the  land  jointly.  After  they  had  made  a  partial  payment 
upon  tbe  land,  J.  sold  his  interest  to  8..  taking  the  note  of  S.  for  the  purchase 
price.  8-  having  paid  the  balance  of  the  purchase  money,  B.  executed  to 
him  a  deed  to  the  land,  and  soon  thereafter  VV.  had  an  execution  against  8. 
levied  upon  the  land,  and  at  the  sale  became  the  purchaser,  having  notice  at 
the  time  he  purchased  of  the  existence  of  the  note  executed  by  8.  to  J.  In 
this  action  J.  asserts  a  lien  upon  the  land  for  the  payment  of  that  note. 
H eld—  That  no  lien  was  created  or  exists  upon  the  land  for  the  payment  of 
the  note.  B.  contracted  with  8.  alone,  and  no  lien  was  reserved  or  directed 
to  be  reserved,  in  the  deed  in  favor  of  J.,  and  no  mention  made  of  the  note  of 
8.  held  by  J. 

0.  W.  Williams  &  Son  for  appellant. 
R.  Y.  Bush  for  appellee. 
Appeal  from  Hancock  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

R.  Y.  Bush,  in  a  letter  addressed  to  Richard  Sapp,  proposed  to  sell 
to  him  a  tract  of  land  for  the  consideration  stated  in  it,  and  to  con- 
vey the  title  to  him  upon  payment  of  the  purchase  price,  provided 
the  blank  notes  therefor  accompanying  the  letter  were  signed  by 
Sapp  and  returned  within  ten  days.  The  notes  were  signed  by  Sapp 
and  appellee  Johnson,  who  it  appears  had  verbally  agreed  between 
themselves  to  purchase  and  own  the  land  jointly,  and  they  took  pos- 
session and  occupied  and  cultivated  it  together  for  about  one  year, 
and  made  a  partial  payment  to  Bush,  when  Johnson  sold  his  inter- 
est to  Sapp  for  $150,  taking  his  note  therefor,  ami  removed  from  the 
State.  In  1884  Sapp,  having  paid  the  balance  of  the  purchase 
money,  Bush  executed,  acknowledged  and  lodged  for  record  a  deed 
to  him  for  the  land,  and  soon  thereafter  appellant  Wright  caused 
an  execution  in  his  favor  against  Sapp  to  be  levied  on  it.  And  not- 
withstanding he  had  notice  of  the  existence  of  the  notes  given  to 
Johnson,  caused  it  to  be  sold,  becoming  himself  the  purchaser. 
Soon  thereafter  Johnson  instituted  this  action  to  set  aside  the  deed 
to  Bush,  so  far  as  it  conveys  his  alleged  undivided  half  interest  to 
Sapp,  or  for  judgment  that  he  has  a  lien  on  the  land  for  payment  of 
the  note  executed  to  him  by  Sapp,  The  note  is  alleged  to  have  been 
lost  or  mislaid,  and  is  not  filed. 

The  obstacle  in  the  way  of  the  relief  sought  by  Johnson  is  that 
there  did  not  exist  an  enforceable  lien  on  the  land  in  his  favor,  and 
consequently  Wright,  as  creditor  of  Sapp,  was  not  at  all  affected  by 
the  notice  given  after  the  levy  of  his  execution  of  the  existence  of 
the  note  for  $15(1.    Bush  was  not  bound  by  the  letter  which  was. 


Digitized  by 


Google 


r 


THE  KENTUCKY  LAW  BEPOBTEB.  17 

treated  as  his  covenant,  to  either  convey  any  part  of  the  land  to 
Johnson,  or  to  reserve  in  the  deed  a  Hen  in  his  favor  for  the  $150. 
For  although  he  says  in  his  deposition  he  was  informed  of  the  ex- 
istence of  the  note  when  he  made  the  deed,  he  was  not  required 
by  Sapp,  with  whom  alone  he  had  contracted  to  convey,  to  make 
any  reservation  in  the  deed  in  favor  of  Johnson,  or  any  mention  of 
the  note,  and  did  not  do  so.  The  contract  between  Sapp  and  John- 
son was  by  parol,  there  being  no  written  memorandum  whatever 
of  a  sale  of  an  interest  in  the  land  by  the  former  to  the  latter.  It 
seems  to  us  as  the  record  stands  the  note  given  by  Sapp  to  Johnson 
should  be  regarded  as  simply  evidence  of  a  debt  for  the  amount 
which  it  calls  for,  and  that  no  lien  was  created  or  exists  upon  the 
land  for  its  payment,  and  for  its  collection  Johnson  must  look  to. 
Sapp  and  not  to  the  land. 
Judgment  reversed. 


Adkins,  <&c.  v.  Whalin. 
(Filed  March  29,  1888.) 

Champerty — While  a  sale  by  one  tenant  in  common  to  his  co-tenant  of  his 
undivided  interest  in  the  land  ia  not  champertous,  that  rule  has  no  applica- 
tion in  this  case. 

All  of  several  tenants  in  common,  except  V.,  sold  their  interest  in  the  land 
to  a  stranger  to  the  title,  who  sold  the  whole  land,  including  V.'s  interest,  to 
another  stranger  to  the  title,  and  the  latter  entered  upon  the  land  iu  his  own 
right  and  was  holding  the  actuai,  adverse  possession  of  the  whole  tract  when 
V.  sold  his  interest  to  A.,  who  was  also  a  stranger  to  the  title.     Held— 

1.  That  the  sale  to  A.  was  chHmpertous,  and,  therefore,  void. 

2.  Although  V.  by  his  deed  to  A.  conveyed  only  one-eighth  interest,  when 
in  fact  he  owned  one-seventh,  yet  as  V.  and  A.  by  this  action  sought  to  have 
one-seventh  allotted  to  A.,  alleging  that  the  interest  was  described  in  the  deed 
a«  one-eigth  by  mistake,  V.  whs  not  entitled  to  have  the  difference  between 
one-seventh  and  one-eighth  allotted  to  him. 

Win.  Wand  for  appellants. 

James  &  Helm  and  E.  W.  Hines  for  appellee. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  V.  A.  Borah,  as  one  of  the  children  and  as  admin- 
istrator of  George  M.  Borah,  deceased,  filed  his  petition  in  the 
Butler  Circuit  Court  for  the  purpose  of  settling  the  estate  of  said 
decedent  and  having  his  land  sold  to  pay  his  indebtedness.  One 
hundred  and  fifty  acres  of  a  tract  of  three  hundred  acres  of  land 
belonging  to  said  deceased  was  sold  for  said  purpose.  The  widow 
and  children,  except  the  appellant  Borah,  of  the  deceased  remained 
in  the  possession  of  the  remaining  portion  of  said  tract.  The  appel- 
lant Borah  having  wasted  some  of  the  assets  of  his  decedent's  es- 
tate, he  in  1856,  and  alter  the  sale  of  said  one  hundred  and  fifty  acres 
of  land,  moved  to  the  State  of  Wisconsin,  where  he  has  remained 
ever  since.  In  J869  all  of  the  children  then  living  of  Geonre 
M.  Borah,  except  the  appellant,  V.  A.  Borah,  conveyed  with 
the  consent  of  their  mother  by  title  bond  all  their  interest  in  the 
remaining  one  hundred  and  fifty  acres  of  land  to  their  brothers, 
C.  C.  and  G.  h.  Borah.  Afterwards  G.  F.  Borah  sold  his  half  of 
vol.  10—2 
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said  land  to  C.  C.  Borah.  Afterwards,  to  wit,  on  the  5th  day  of 
October,  1873,  C.  C.  Borah,  together  with  the  other  children  of 
George  M.  Borah,  then  living,  except  the  appellant  Borah,  con- 
veyed by  deed  seven-eighths  of  said  land  to  G.  H.  Borah  (not  one  of 
the  heirs).  He,  in  1873,  conveyed  by  deed  the  whole  of  the  150 
acres  of  land  to  the  appellee,  J.  H.  Whalin.  He  immediately  took 
the  actual,  adverse  possession  of  the  whole  tract  of  land,  claiming  it 
as  his  own.  In  1874,  while  the  appellee  was  in  the  actual  posses- 
sion of  the  tract  of  land, claiming  the  whole  of  it  adversely  to  all  the 
world,  the  appellant,  Borah,  eonveyed  by  deed  one-eighth  of  it  to 
the  appellant,  Adkins. 

In  1885  the  appellants,  Borah  and  Adkins,  filed  their  joint  petition 
in  the  Butler  Circuit  Court  against  the  appe:lee  for  the  purpose  of 
having  the  said  tract  of  land  divided  in  the  proportion  of  one- 
seventh  to  the  appellant,  Adkins,  and  six-sevenths  u>  the  appellee. 
They  alleged  in  their  petition  that  the  appellant,  Borah,  in  lact  sold 
to  the  appellant,  Adkins,  one  seventh  of  said  land,  but  by  mistake 
the  deed  called  for  one-eighth  only.  Among  other  defenses  the 
appellee  relied  on  that  of  champerty.  If  this  defense  is  available  it 
is  unnecessary  to  notice  the  others. 

The  appellants  contend  that  as  the  appellant  Borah  and  his  brothers 
and  sisters  held  the  land  in  joint  tenancy,  the  sale  by  the  brothers 
and  sisters  of  their  interest  to  a  stranger,  and  his  sale  of  the  whole 
tract  to  another  stranger  could  not  invest  the  latter  with  such  an 
adverse  possession  ol  V.  A.  Borah's  interest  in  the  land  as  to  defeat 
his  vendee's  right  to  maintain  an  action  to  have  the  land  divided 
-and  the  interest  of  V.  A.  Borah  restored  to  his  vendee. 

This  court,  in  the  case  of  Russell,  <fec.  v.  Doyle,  &c,  8  Ky.  Law 
Reporter.  366,  decided  that  a  sale  by  one  tenant  in  common  to  his 
co-tenant  of  his  undivided  interest  in  land,  which  was  held  adversely, 
was  not  chain  pertous,  for  the  reason  that  each  joint  tenant  or  tenant 
in  common  owns  an  interest  in  the  entire  tract  of  land,  and  the  sale 
by  the  one  of  his  interest  to  the  other  introduces  no  stranger  to  the 
title,  but  simply  increases  his  interest  in  the  whole.  But  the  case  at 
bar  is  not  like  that  case.  For  the  brothers  and  sisters  of  V.  A. 
Borah  sold  their  interest  in  said  land  to  a  stranger  to  the  title,  and 
he  sold  the  whole  land,  including  V.  A.  Borah's  interest,  to  another 
stranger  to  the  titlejand  the  latter,  pursuant  to  said  purchase,  entered 
upon  the  land  in  his  own  right  and  was  holding  the  actual,  adverse 
possession  of  the  whole  tract  at  the  time  the  appellant,  V.  A.  Borah, 
sold  his  interest  to  the  appellant,  Adkins,  who  was  also  a  stranger  to 
the  title. 

The  policy  of  the  statute  against  champerty  is  to  prevent  litiga- 
tion by  prohibiting  the  sale  of  land,  adversely  held,  to  a  stranger 
to  the  title.  Tested  by  this  rule  the  appellant,  Adkins,  having,  as  a 
stranger  to  the  title,  purchased  V.  A.  Borah's  interest  in  the  land, 
while  the  appellee  was  in  the  adverse  possession  of  it.  he  having  also 
purchased  as  a  stranger  to  the  title,  the  appellants'  purchase  was 
clearly  cham pertous,  and,  therefore,  void. 

But  it  is  contended  that,  as  V.  A.  Borah's  deed  conveyed  to  the 
appellant,  Adkins,  only  one-eighth  interest  in  said  land,  and,  as  V. 
A.  Borah  owned  one-seventh  interest  therein,  the  difference  should 
have  been  allotted  to  him.  It  is  a  sufficient  answer  to  this  proposi- 
tion to  say  that  the  appellants,  Adkins  and  Borah,  allege,  in  their 
petition  that  Borah  in  lact  sold  to  Adkins  one-seventh  interest  in 
said  land,  and  that  the  recital  in  the  deed  should  have  been  one- 
seventh  instead  of  one-eighth  interest,  and  they  ask  that  one-seventh 
interest  be  allotted  to  Adkins.    As  the  court,  therefore,  was  called 
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wpon  to  correct  the  deed  and  to  effectuate  a  champertoua  sale  of 
Borah's  entire  interest  in  the  land,  the  dismissal  of  the  appellants' 
petition  as  to  Borah's  entire  interest  was  proper. 
The  judgment  of  the  lower  court  is  affirmed. 


Stone,  Committee,  <&o.  v.  Cromte. 
(Filed  AprilS,  1888.) 

1.  Appeals — Jurisdiction — Where  an  appeal  granted  by  the  lower  court  has 
been  token  to  the  Superior  Court,  and  the  lecord  discloses  the  fact  that  this 
«sourt,  and  not  the  Superior  Court,  has  jurisdiction  of  the  appeal,  the  Mppeal 

will  be  treated  as  if  it  had  been  pending  in  this  court  from  the  time  the  record 
was  filed  with  the  clerk  of  this  court,  who  is  also,  by  virtue  of  his  office,  the 
clerk  of  the  Superior  Court,  and  any  orders  made  by  the  Superior  Court  will 
be  treated  as  a  nullity. 

2.  Same—  This  court  will  take  jurisdiction,  although  the  order  granting 
appeal  recites  that  the  appeal  was  asked  and  granted  to  "the  Supreme  Court." 
It  is  evident  that  the  Superior  Court  was  intended,  but  even  if  not,  the  appeal 
is  now  pending  in  what  is  to  the  lower  court,  as  far  as  appettls  are  concerned, 
the  Supreme  Court. 

3.  Fraud  in  sale  of  lunatic's  estate — In  this  action  by  the  committee  of  a 
lunatic  to  set  aside  a  sale  of  the  lunatic's  estate  made  under  a  decree  ob- 
tained by  a  former  committee,  the  undue  haste  attending  the  sale,  and  the 
hurried  subsequent  proceedings  relating  to  it.  readily  create  suspicion,  and 
the  sacrifice  of  the  property  and  the  helplessness  of  the  lunatic  demand 
that  the  sale  shall  be  vacated  unless  supported  by  entire  fairness  and  good 
faith. 

Appellee  had  loaned  to  the  former  committee  a  bond  which  the  latter  had 
pledged  for  his  individual  benefit.  The  committee  agreed  with  appellee 
that  if  he  would  buy  the  lunatic's  property,  he  (the  committee)  would  use 
enough  of  the  proceeds  to  redeem  the  bond  and  return  it.  A  decree  for 
the  sale  of  the  property  was  obtained,  and  appellee  became  the  purchaser. 
Held — That  this  was  at  least  a  constructive  fraud,  to  which  the  purchaser  was 
a  party,  and  he  can  not,  therefore,  be  allowed  to  retain  the  benefit  of  his 
bargain.  He  will  be  allowed  a  lien  upon  the  property  for  so  much  of  the 
proceeds  as  were  used  in  discharging  the  liabilities  of  the  lunatic,  with 
interest,  being  first  charged,  however,  with  the  value  of  the  use  of  the  prop- 
erty. 

A.  P.  Humphrey  and  Rodman  &  Brown  for  appellants. 

Chas.  H.  Gibson  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

J.  B.  Cochran,  as  the  committee  of  Gustave  Trunk,  procured  a 
-decree  on  June  27,  1879,  in  the  Louisville  Chancery  Court,  to  sell  a 
lot  of  land  belonging  to  the  lunatic.  In  the  proceeding  he  executed 
bond  in  conformity  to  section  493  of  the  Civil  Code,  with  W.  N. 
Huling  and  D.  M.  Rodman  as  his  sureties.  The  judgment  reserved 
the  potential  right  of  the  lunatic's  wife  in  the  property ;  directed 
its  sale  upon  six,  twelve  and  eighteen  months'  time,  with  interest 
from  day  of  sale,  and  that  the  committee,  as  he  collected  the  pur- 
chase money,  should  pay  out  of  it  first  the  cost  of  the  suit  and  of 
another  action  brought  by  the  former  committee,  and  then  apply 
the  balance  of  it  to  the  lunatic's  indebtedness  to  the  Eastern  Ken- 
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tueky  Lunatic  Asylum,  where  he  was  confined,  and  to  his  future- 
support  in  that  institution.  It  was  not  a  party  to  the  proceeding.. 
The  property  was  sold  on  July  7,  1879,  and  purchased  by  the  appel- 
lee, Isaac  Cromie,  at  $1,900.  It  was  then  worth  at  least  $3,500.  The 
sale  was  at  once  reported  to  the  court,  and  on  July  10,  1879,  an 
order  was  entered  leciting  that  all  the  parties  in  interest  waived  all 
exceptions  to  the  sale;  that  it  was  confirmed;  that  thereupon 
Cromie  paid  into  court  the  entire  purchase  money,  which  the  com- 
mittee was  allowed  to  withdraw,  and  the  committee  was  directed  to 
execute  a  deed  to  the  purchaser.  All  this  was  evidently  done  with 
dispatch,  and  not  upon  the  usual  motion  day  of  the  court.  The  com- 
mittee executed  the  deed  in  conformity  to  the  order  two  days  there- 
after. Cochran,  as  committee,  appears  to  have  paid  to  the  asylum 
$220.10  on  its  claim,  and  probably  paid  the  costs  named  in  the  judg- 
ment. In  April,  1881,  he  was  removed  and  appellant  Stone  was 
appointed  the  committee.  During  the  same  month  the  asylum, 
joining  with  it  as  a  co-plaintiff  the  lunatic,  by  a  next  friend,, 
brought  suit  in  the  Jefferson  Common  Pleas  Court  against  the  sure- 
ties, Hulingaud  Rodman,  to  recover  from  them  and  have  applied 
upon  its  claim  the  money  for  which  the  lot  had  been  sold,  less  the 
costs  of  the  suits  ordered  to  be  paid  by  Cochran,  and  the  amount  it 
had  received  from  him.  The  committee,  Stone,  was  also  made  a 
defendant,  and  it  was  averred  that  he  had  refused  to  sue  the  sure- 
ties. 

Several  defenses  were  presented,  among  them  being  one  to  the 
effect  that  in  June,  1881,  the  then  committee  had  brought  an  action 
in  the  Louisville  Chancery  Court  to  set  aside  the  sale  to  the  appellee, 
Cromie,  upon  various  grounds,  one  being  that  the  sale  was  the  result 
of  a  fraudulent  combination  between  the  then  committee  and  the 
purchaser,  and  that  it  was  then  pending.  The  suit  so  named  is  the 
one  we  are  now  considering.  The  action  by  the  asylum  was  trans- 
ferred to  the  chancery  court,  where  the  two  cases  were  ordered  to  be 
"heard  together."  This  was  in  effect  an  order  of  consolidation, 
and  should  be  so  regarded.  It  was  properly  made  because  of  the 
connection  between  the  two  actions,  the  one  depending  upon  the 
result  in  the  other.  The  court  rendered  a  joint  judgment  in  accord- 
ance with  a  written  opinion,  disposing  of  both  actions,  but  the  cap- 
tion only  gives  the  style  of  what,  for  convenience  sake,  we  will  call 
the  asylum  suit.  It  refused  to  vacate  the  sale,  and  allowed  the  asy- 
lum, as  against  the  sureties  of  Cochran,  $1,545.60,  being  the  portion 
of  the  purchase  money  of  the  lot  that  Cochran,  in  its  opinion,  had 
failed  to  account  for ;  but  it  also  found  that  Cochran  had  in  effect 
used  $800  of  the  purchase  money  to  repay  his  individual  debt  to 
Cromie;  that  this  had  been  done  by  agreement  between  them,  and 
was  in  legal  contemplation  a  fraud  ;  and  it,  therefore,  held  that 
Cromie  had  in  fact  paid  but  $1,100  of  the  $1,900  of  purchase  money, 
and  rendered  a  judgment  against  him  in  lavor  of  the  new  commit- 
tee for  $800,  with  a  lien  upon  the  lot  for  its  payment;  and  further 
provided  that  upon  the  payment  by  the  sureties  of  the  judgment 
against  them  that  they  should  be  entitled  to  the  benefit  of  the  $800 
judgment  against  Cromie.  The  sureties  appealed  from  the  judg- 
ment in  favor  of  the  asylum  against  them,  and  Stone,  as  committee, 
took  this  appeal  because  the  judgment  did  not  vacate  the  sale.  It 
was  granted  in  the  lower  court,  and  the  order  recites  that  it  was 
asked  and  granted  to  "the  Supreme  Court."  It  is  now  urged  that  aa 
tnere  is  no  such  appellate  tribunal  in  this  State  there  is,  therefore, 
no  appeal  pending.  This  objection  is  quite  technical.  P^videntljr 
the  word  " Supreme"  was  intended  for  '•  Superior,"  and  was  a  cler- 


Digitized  by 


Google 


THE  KENTUCKY  LAW  REPORTER.  21 

leal  mistake;  but  In  any  event  if  the  appeal  be  now  pending  in  this 
-court,  it  is  in  what  is  to  the  lower  court,  so  far  as  appeals  are  con- 
cerned, the  supreme  court. 

The  statement  for  the  appeal  in  the  asylum  case  was  made  out  for 
this  court;  it  was  brought  here  and  reversed  on  January  10,  1885, 
this  court,  in  substance,  holding  that  where  the  creditor  of  a  lunatic 
issuing  to  recover  from  the  sureties  of  a  committee  the  purchase 
money,  the  latter  has  obtained  by  a  sale  of  the  lunatic's  property, 
and  the  sucessor  of  the  defaulting  trustee  is  suing  to  set  aside  the 
sale  as  fraudulent,  the  iatter  has  the  right  to  choose  the  remedy. 
Trunk's  Com.  v.  Eastern  Ky.  Lunatic  Asylum,  Ac,  6  Ky.  Law 
Rep.,  521. 

In  some  way,  probably  by  mistake,  the  statement  for  the  appeal 
in  this  case  was  made  out  for  the  Superior  Court,  while  the  schedule, 
in  directing  what  portions  of  the  record  should  he  copied,  provided 
that  no  part  of  it  that  had  been  copied  in  the  transcript  of  the 
asylum  case  should  be  again  copied.  This  doubtless  arose  from  the 
supposition  of  the  attorney  that  both  appeals  would  (as  would  have 
been  proper)  be  in  the  same  appellate  court.  As  the  petition  in  this 
action,  the  opinion  and  judgment  of  the  court  had  been  copied  in 
the  transcript  of  the  other  case,  it  resulted  in  their  not  being  copied 
into  the  one  for  this  appeal. 

The  clerk  of  this  court  is,  however,  ex  officio  the  clerk  of  the 
Superior  Court,  and  both  transcripts  were  tiled  in  this  office.  It  is 
proper,  therefore,  as  the  appeal  was  granted  by  the  lower  court  to 
treat  this  as  having  been  a  pending  appeal  in  this  court  ever  since 
the  record  was  tiled,  if  the  jurisdiction  did  not  belong  to  the  Superior 
Court.  The  transcript  was  filed  in  the  clerk's  office  within  the 
proper  time  after  the  granting  of  the  appeal  below.  On  November 
26,  1884,  a  motion  was  made  in  the  Superior  Court  to  transfer  the 
case  to  this  court,  where  the  asylum  suit  was  then  pending.  It 
embraced  a  request,  which  was  entered  upon  the  order  book  but  not 
indorsed  upon  the  record,  to  consider  upon  the  motion  the  transcript 
in  the  asylum  case.  The  motion  was  overruled  because  the  tran- 
script contained  neither  the  judgment  nor  the  petition  upon  which 
it  had  been  rendered;  and  the  court  was,  therefore,  of  the  opinion 
that  it  could  not  say  that  this  court  had  jurisdiction.  The  other 
pleadings  copied  into  the  transcript  did  show,  however,  that  it  was 
an  action  involving  the  title  to  real  estate,  and  that  the  Superior 
Court,  therefore,'  had  no  jurisdiction  of  the  appeal.  Subsequently  a 
properly  certified  copy  of  the  petition  was  filed  as  a  part  of  the 
record,  and  the  want  of  jurisdiction  in  the  Superior  Court  was  then 
apparent  beyond  question.  Tne  appellant  then  renewed  his  motion 
to  transfer  the  case  to  this  court,  while  the  appellee,  Cromie,  moved 
to  dismiss  the  apppal.  The  former  order  refusing  the  transfer  was 
merely  interlocutory,  but  tlin  motion  to  disini  s  prevailed.  An 
appeal  to  this  court  by  the  Superior  Court  was  thereafter  refused; 
and  the  appellant  then  appeared  in  this  court  and  moved  to  docket 
the  appeal  as  a  pending  one  in  it.  The  motion  was  properly  sus- 
tained. 

The  act  creating  the  Superior  Court  provides  that  if  an  appeal  be 
taken  to  it,  when  this  court  Ims  jurisdiction,  the  case  shall  not  be 
dismissed,  but  nhall  be  transferred  to  this  court.  It  was  apparent 
that  the  Superior  Court  had  no  jurisdiction  of  the  appeal.  It  had  no 
power,  therefore,  in  the  case  save  to  relinquish  the  control  of  the 
record,  to  which  it  had  no  right,  by  an  order  of  transfer.  Any  other 
order  in  it  was  coram  non  judiee.  In  such  a  case  we  are  loth  to 
Jiold  that   upon   the  refusal  to  transfer  a   party   must  go   to   the 
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unnecessary  cost  and  trouble  of  dismissing  his  appeal  and  taking  a 
new  one.  Indeed,  time  may  have  barred  his  right  to  do  so;  and 
whether  so  or  not,  in  a  case  where  the  appeal  has  been  granted  by 
the  lower  court,  and  the  record  discloses  that  the  Superior  Court  has. 
no  jurisdiction,  it  is  to  be  regarded  as  a  pending  appeal  in  this  court, 
where  it  properly  belongs,  from  the  time  the  record  is  filed  with  the 
clerk  of  this  court,  who  is  also,  by  virtue  of  his  office,  the  clerk  of 
the  Superior  Court.  This  being  so,  it  was  proper  to  order  it  placed 
upon  the  docket  of  this  court;  and  the  entire  transcript  of  both 
cases  being  now  before  us,  under  the  rule  of  practice  that  where  a 
part  of  a  record  is  already  on  tile  in  the  appellate  court  this  much 
of  it  need  not  be  aerain  copied,  but  shall,  if  placed  with  the  new 
record,  be  considered  as  a  part  of  it.  We  will  now  pass  to  the  con- 
sideration of  the  merits  of  the  case. 

It  is  apparent  that  the  complaint  of  the  committee  is  meritorious- 
and  well  founded.  The  undue  haste  attending  the  sale  of  the  luna- 
atic's  property  and  the  hurried  subsequent  proceedings  relating  to  it 
readily  create  suspicion.  The  sacrifice  of  the  property  and  the 
helplessness  of  the  unfortunate  owner  demand  that  the  sale  shall  be 
vacated,  unless  it  be  supported  by  entire  fairness  and  good  faith. 

The  appellee,  Cromie,  had  loaned  to  the  then  committees  railroad 
bond,  which  he  had  pledged  for  his  individual  benefit.  The  appel- 
lee was  clamoring  for  its  return.  The  committee  agreed  with  him 
that  if  he  would  buy  the  lunatic's  property  he  (the  committee): 
would  use  enough  of  the  proceeds  to  redeem  the  bond  and  return  it 
to  the  appellee.  This  was  in  effect  the  payment  of  a  loan  made  by 
the  appellee  to  Cochran.  It  was  an  illegal  and  improper  use  of  the 
lunatic's  estate.  It  was  at  least  a  fraud  in  legal  contemplation,  if 
not  in  fact.  The  purchaser  was  the  beneficiary  of,  and  a  party  to,  it. 
Under  such  circumstances  he  can  not  be  allowed  to  retain  the  bene- 
fit of  his  thrilty  bargain.  It  is  the  peculiar  province  of  a  court  of 
equity  to  protect  the  innocent  and  helpless  from  such  transactions; 
it  delights  to  do  so;  and  it  would  be  recreant  in  duty  to  the  highest 
degree  if  it  neglected  such  a  sacred  trust.  It  appears  that  a  portion 
of  the  money  paid  by  the  appellee  to  Cochran  was  in  fact  expended 
for  the  benefit  of  the  lunatic  or  in  discharge  of  his  liabilities.  How 
much  was  so  used  does  not  certainly  appear.  It  is  shown,  however* 
that  some  of  it  was  paid  to  the  asylum,  and  probably  a  portion  of  it 
in  discharge  of  costs,  as  directed  by  the  judgment  of  sale.  To  the 
extent  that  the  estate  of  the  lunatic  was  thus  benefited  the  appellee 
should  be  allowed,  with  interest  from  the  time  of  the  payment  of 
that  much  of  the  purchase  money  to  the  trustee.  He  should,  how- 
ever, account  for  the  value  of  the  use  of  the  lot  since  he  obtained 
possession  of  it,  and  if,  upon  the  ascertainment  of  these  matters  by 
the  lower  court,  through  its  commissioner  or  otherwise  as  it  may 
deem  proper,  the  estate  of  the  lunatic  falls  in  debt  to  rhe  appellee,  a 
lien  will  be  allowed  him  therefor  upon  the  lot  purchased  by  him, 
and  its  enforcement  ordered  in  the  event  of  nonpayment. 

Having  entered  into  an  unlawful  combination  with  the  trustee, 
Cochran,  the  apellee  must  look  to  him  for  any  purchase   money 

f>aid  to  him  and  which  was  not  in  fact  paid  out  for  the  benefit  of  the- 
unatic.    The  6ale  of  the  lot  to  the  appellee  will  be  set  aside,  and  the 
deed  to  him  therefor  cancelled. 

The  judgment  is  reversed  and  cause  is  remanded  to  the  lower 
court  for  further  proceedings  in  conformity  to  this  opinion. 
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Rousseau  v.  Lambert. 
{Filed  April  5,  1888— Not  to  be  reported.) 

J.  Reforming  deed  for  mistake— Where,  by  mi  stake,  a  part  of  the  land  sold 
and  intended  to  be  conveyed  has  been  omitted  from  a  deed  and  the  mis- 
take is  clearly  made  ont  by  proof  entirely  satisfactory,  a  court  of  equity 
may  reform  the  deed  so  as  to  make  it  conform  to  the  precise  intent  of  the 
parties. 

In  this  case  both  parties  to  a  deed  eup posed  that  the  grantor  had  acquired 
by  will  the  entire  interest  sold  and  in  ended  to  be  conveyed,  and  it  was  so 
described,  whereas  he  hnd  acquired  a  part  of  that  interest  by  a  deed  from  the 
testator  prior  to  his  death.  The  mistake  is  clearly  made  oat  by  satisfactory 
proof.  Held — That  the  chancellor  properly  reform  the  deed  so  as  to  make  it 
include  the  interest  which  the  grantor  h  <d  acquired  by  deed. 

1.  Pleading — While  it  is  not  in  terms  stated  in  the  petition  that  the  plaintiff 
actually  purchased  and  the  defendant  agreed  to  convey  his  interest  acquired 
by  deed,  yet.  as  the  language  used  substantially  and  fully  conveys  the  idea,  it 
would  be  a  perversion  of  its  plain  meaning  to  hold  that  the  petition  is  de- 
fective on  that  account. 

3.  Action  to  obtain  title — As  this  is  not  an  action  to  qniet  title  to  property, 
but  rather  to  obtain  the  title  admitted  to  be  in  defendant,  the  objection 
that  plaintiff  does  not  allege  that  he  has  the  possession  can  not  avail  the  de- 
fendant. 

W.  P.  D.  Bush,  Montgomery  Merritt  and  S.  B.  &  R.  D.  Vance  for 
appellant. 

Win.  Lindsay,  Yea  man  &  Lockett  and  Clay  &  Banks  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

In  1855  Joel  Lambert  conveyed  to  his  wife  for  life,  and  after  her 
death  to  their  children  or  the  descendants  of  them,  certain  tracts 
and  lots  of  land  therein  described  lying  near  to  and  in  the  city  of 
Henderson.  In  1876  Joel  and  Polly  Lambert  united  in  a  deed  by 
which  they  attempted  to  convey  the  fee  simple  title  of  the  same  real 
estate  to  S.  H.  Lambert  in  trust  and  upon  condition  he  immediately 
reconveyed  the  same  to  Joel  Lambert.  And  afterwards,  on  the 
same  day,. such  conveyance  was  made  or  attempted  to  be  made  by 
8.  H.  to  Joel  Lambert.  In  July,  1879,  the  will  of  Joel  Lambert,  who- 
died  a  short  time  previously,  was  admitted  to  record,  by  which  he 
devised  his  entire  estate,  which,  besides  that  conveyed  in  1855,  wa& 
considerable  in  value,  to  his  wife  for  life,  and  to  his  three  living 
children  and  the  descendants  of  the  four  then  dead.  October  28,  1879, 
appellant  Rousseau,  who.  as  the  only  child  of  a  deceased  daughter 
of  Joel  Lambert,  was  entitled  to  one  seventh  of  the  estate  devised, 
as  well  as  that  conveyed  by  the  deed  of  1855,  sold  to  8.  H.  Lambert* 
for  the  consideration  of  $4,000,  as  the  latter  contends,  his  entire  in- 
terest, though  by  the  terms  of  the  deed  only  that  acquired  under 
the  will  was  really  conveyed.  This  action  was  instituted  in  1883  by 
8.  H.  Lambert  to  reform  the  deed  made  to  him  by  Rousseau  so  that 
it  include  and  pass  the  title  of  the  latter  to  one-seventh  of  the  prop- 
erty conveyed  by  the  deed  of  1855.  And  judgment  having  been  ren- 
dered by  the  lower  court  in  accordance  with  the  prayer  of  the  peti- 
tion, Rousseau  appeals. 

This  is  not  an  action  to  quiet  title  to  property,  but  rather  to  obtain 
the  title  admitted  to  be  in  the  defendant,  and  consequently  the  ob- 
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jection  that  the  plaintiff  does  not  allege  he  has  possession  does  not 
avail  appellant. 

It  is  not  in  terms  stated  in  the  petition  that  the  plaintiff  actually 
purchased  and  the  defendant  agreed  to  convey  his  interest  in  the 
property  acquired  by  the  deed  of  1855,  but  the  language  substantially 
and  fully  conveys  that  idea.  After  a  recital  in  the  petition  of  the 
conveyances  and  will  just  referred  to  of  the  interest  of  the  defend- 
ant in  the  estate  of  his  grandfather,  Joel  Lambert,  and  of  the  pur- 
chase of  that  interest  by  the  plaintiff,  follows  this  averment :  u  The 
plain tifT  states  that  when  he  purchased  of  the  defendant  his  interest 
in  the  estate  of  said  Joel  Lambert,  and  when  the  plaintiff  accepted 
the  said  deed  of  the  28th  of  October,  1879,  both  he  and  the  defendant 
believed  that  the  said  Joel  Lambert  was  at  the  time  of  his  death  the 
owner  of  the  fee  of  all  the  property  described  and  conveyed  by  said 
deed  of  26th  of  October,  1S55,  and  the  subsequent  deeds  of  June  7th, 
1876,  herein  before  referred  to  and  filed,  and  it  was  the  purpose  and 
intention  of  the  said  defendant  to  convey  to  the  plaintiff,  by  the 
deed  of  28th  of  October,  1879,  any  and  all  interest  which  he  might 
have  in  the  property  described  in  said  deed  of  26th  of  October,  1855, 
*  *  *  and  that  it  was  by  the  mistake  and  oversight  of  the 
draughtsman  of  the  said  deed  from  the  defendant  to  the  plaintiff 
that  the  defendant's  interest  in  the  property  described  in  said  deed 
of  26th  of  October,  1855,  was  omitted  to  be  specifically  named  and 
conveyed  to  the  plaintiff."  We  think  it  would  be  not  only  extreme- 
ly hypercritical,  but  an  actual  perversion  of  the  plain  meaning  of  the 
language  used,  to  decide  the  petition  defective  because  it  fails  to 
allege  the  interest  of  the  defendant  under  the  deed  of  1855  was  sold 
and  intended  to  be  conveyed. 

The  property  actually  sold  is  distinctly  identified  and  described  in 
the  petition,  and  the  mistake,  with  tqual  certainty  set  forth,  arose 
from  the  fact  that  both  parties  to  the  deed  erroneously  believed  at 
the  time  Rousseau  acquired  the  interest  intended  to  be  conveyed, 
entirely  under  the  will  of  his  grandfather.  Whether  he  so  acquired 
it  wholly  or  only  in  part  under  the  will  there  was  no  question  about 
his  then  owning  it,  nor  do  we  think,  giving  a  fair  construction  to  the 
petition,  can  there  be  any  question  about  it  havingr  fully  stated  in  it 
that  his  entire  interest  was  sold  for  the  price  of  $4,000  and  intended 
to  l>e  conveyed  by  that  deed. 

The  evidence  in  this  case  we  regard  as  entirely  satisfactory,  if  not 
conclusive,  that  appellant  did  sell,  and  that  it  was  the  purpose  of 
both  parties  to  the  deed  his  interest  in  the  property  acquired  in  1855, 
as  well  as  that  devised  to  him,  should  be  conveyed  by  the  deed  to 
appellee.  Not  only  do  several  witnesses  testify  appellant  informed 
them  he  had  sold  and  conveyed  his  entire  interest,  but  the  person 
who  wrote  the  deed  states  the  property  described  in  the  deed  of  1855 
was  at  the  time  mentioned  and  agreed  to  be  a  part  of  what  was  sold, 
and  was  not  specifically  described  as  appellee  desired  should  be  done, 
because  appellant  and  the  draftsman,  both  being  lawyers,  said  it  was 
not  necessary,  as  they  then  believed  the  deed  of  1 876  re-  in  vested  Joel 
Lambert  with  the  title. 

As  said  in  Worley  v.  Tuergle,  4  Bush,  168:  u  Whatever  may  be 
said  as  to  the  danger  of  admitting  parol  or  extraneous  evidence  to 
contradict,  alter  or  add  to  written  instruments,  it  is  now  settled  by 
such  an  overwhelming  current  of  authority,  both  in  the  American 
States  and  England,  that  this  may  be  done  where  through  mistake, 
oversight  or  fraud,  the  written  memorial  does  not  truly  set  out  the 
contract,  as  scarcely  to  be  regarded  longer  an  open  question." 
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The  inhibition  of  the  statute  against  bringing  a  suit  to'charge  a 
person  upon  a  contract  for  the  sale  of  real  estate  unless  the  contract 
be  in  writing  and  signed  by  the  party  to  he  charged,  etc.,  should  not, 
nor  is  it  now  by  this  court  regarded  as  denying  the  right  of  a  court 
of  equity,  when  a  mistake  is  made  out  by  proof  entirely  satisfac- 
tory so  as  to  reform  the  contract  so  as  to  make  it  conformable  to  the 
precise  intent  of  the  parties.  Noel's  Ex'or  v.  Gill,  8Ky.  Law  Rep., 
229. 

In  our  opinion  the  evidence  in  this  case  is  such  as  to  justify  and 
require  the  deed  to  be  reformed  so  as  to  pass  the  title  of  appellant  in 
the  property  acquired  by  the  deed  of  1855  to  appellee,  otherwise  he 
will  hold  what  he  sold,  was  paid  for,  and  both  parties  intended 
should  be  conveyed  by  the  deed. 

Judgment  affirmed. 


Russell,  Sheriff,  Ac.  v.  Carlisle  A  Litsey,  Ac. 
{Filed  April  o,  1888— Not  to  be  reported.) 

1.  State  Board  of  Equalization—  The  ast  creating  the  State  Board  of  Equal- 
ization is  not  unconstitutional. 

2.  Samr—  The  provision  of  the  statute  requiring  that  the  board  shall  con- 
sider "personal  property"  authorizes  them  to  act  upon  the  assessment  of 
"  stores**  in  the  various  counties  by  way  of  equalizing  them. 

3.  Same — The  board  is  invested  with  large  discretionary  powers,  and  may 
equalize  from  its  own  knowledge.  It  may  act  with  or  without  outside  evi- 
dence. 

4.  Taxation— Injunction-  -Individual  grievances  founded  merely  upon  opin- 
ion that  property  hns  been  assessed  too  high  furnishes  no  ground  for  en- 
joining the  collection  of  thu  State's  revenue. 

8am  T.  Spalding  for  appellants. 

Rountree  A  Lisle  for  appelles. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  State  Board  for  the  equalization  of  taxes,  created  by  the  act 
of  May  10.  1884,  at  its  session  for  the  year  18K(i,  raised  the  assessed 
value  of  personal  property  of  Marion  county  fifty-six  per  cent.  The 
appellees  are  merchants  of  that  county,  and  have  enjoined  the  col- 
lection of  the  State  taxes  upon  this  raised  value  of  their  stores. 
They  aver  in  their  petition  that  they,  in  1886,  under  oath  listed  this 
property  at  it*  cash  valu»  as  of  the  first  day  of  April  of  that  year 
with  the  county  asses  <or.  This  is  denied  by  the  answer,  and  as*  the 
action  was  dismissed  upon  demurrer  to  the  last-named  pleading,  it 
is  to  be  taken,  perhaps  as  pro  <f>nfen*n%  that  it  was  not  listed  at  its  cash 
value.  We  do  not  regard  this  as  material,  however,  because  perfect 
and  exact  equality  in  taxation  is  impossible.  Individual  hardships 
necessarily  arise  which  can  not  be  altogether  obviated. 

The  constitutionality  of  the  act  creating  the  State  Board  of  Equal- 
ization is  now  beyond  question.  It  was  settled  in  the  late  case  of 
Spalding,  Collector  v.  Hill,  0  Kv.  Law  Rep.,  8'>2;  and  upon  reconsid- 
eration we  see  no  reason  for  not  adhering  to  it.  The  construction  of 
the  law,  and  not  its  policy,  is  for  judicial  consideration.  The  act  in 
question  does  not  divest  the  county  assessor,  who  is  an  officer  recog- 
nized by  the  Constitution,  of  any  of  his  powers.     His  duty  is  primary; 
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his  action  not  final.     He  values  the  property  and  this  Board  equalizes 
the  valuation. 

Boards  of  Supervisors  for  towns  and  counties  have  always  existed 
in  our  State  without  question  as  to  their  legality.  They  are  Boards 
of  Equalization  upon  a  limited  scale,  and  are  to  the  taxpayers  of  the 
towns  and  counties  what  this  Board  is  to  the  different  counties  of 
the  State,  only  the  law  has  invested  them  with  greater  powers. 

Jt  is  urged,  however,  that  neither  the  letter  nor  the  spirit  of  the  law 
creating  the  State  Board  authorizes  it  to  act  upon  the  assessments  of 
stores  in  the  various  counties  by  way  of  equalizing  them  ;  and  that 
the  Legislature  did  not  intend  to  embrace  "stores"  when  it  used  the 
words  '*  personal  property,"  and  that  in  equalizing  assessments  for 
1886  it  failed  to  take  as  a  separate  class  the  number  and  value  of  the 
stores  in  the  different  counties,  or  any  of  them,  and  by  comparison 
between  the  assessed  value  and  a  fixed  value  arrive  at  a  per  cent,  to 
be  added  or  deducted  as  to  each  county  to  eqaualize  the  assess- 
ment. 

We  fail  to  see  any  go  >d  reason  why  stores  were  not  intended  to  be 
embraced  in  the  equalization  of  personal  property  to  be  made  by 
the  Board.  They  are  unlike  money,  because  it  is  the  standard  of 
value.  They  have  no  absolute  fixed  worth.  The  county  assessor 
must  value  them,  and  he  is  not  bound  to  accept  the  statement  of  ihe 
taxpayer  in  this  respect.  A  considerable  portion  of  the  wealth  of 
the  Slate  is  thus  invested  ;  their  value,  like  that  of  most  kinds  of 
property,  is  a  matter  of  opinion,  and  if  its  consideration  can  not  en- 
ter into  the  question  of  equalization,  then  it  seems  to  us  there  can  be 
none,  and  the  matter  is  at  an  end.  Stores  are  personal  property, 
with  no  certain  value  fixed  upon  them  by  law  or  the  agreement  of 
parties,  and  the  reason  for  not  equalizing  money  and  notes  do  not 
apply  to  them. 

The  act  creating  the  Board  expressly  says  in  general  terms  that  it 
shall  consider  "personal  property." 

Sections  seven,  eight  and  ten  provide:  "Slid  board  in  equalizing 
the  valuation  of  property  as  listed  and  assessed  in  different  counties 
shall  consider  the  following  classes  of  property  separately,  viz: 
Personal  Property,  Lands  and  Town  and  City  Lots;  and  upon  such 
consideration  determine  such  rates  of  addition  (o  or  deduction  from 
the  assessed  valuation  of  each  of  said  classes  of  property  in  each 
county,  or  to  or  from  the  aggregate  assessed  value  of  each  of  said 
classes  in  the  State  as  may  be*  deemed  by  the  board  to  be  eqitable 
and  just,  such  rates  being  in  all  cases  even. 

11  In  equalizing  the  value  of  personal  property  between  the  several 
counties  said  board  shall  obtain  from  the  aggregate  footings  of  the 
number  and  value  of  each;  and  the  value  of  the  several  kinds  of 
enumerated  property  in  each  county  shall  be  obtained  at  those  val- 
ues, and  the  value  of  enumerated  property  thus  obtained,  as  com- 
pared with  the  asse-ised  value  of  such  property  in  each  county,  shall 
he  taken  by  said  board  to  obtain  a  rate  per  cent.,  to  be  added  to  or 
deducted  from  the  total  assessed  value  of  |>ersonal  property  in  each 
county :  Provided,  That  whenever,  hi  the  opinion  of  the  Board  it  is 
necessary  to  a  more  just  and  equitable  equalization  of  personal  prop- 
erty, that  a  rate  per  cent,  be  added  to  or  deducted  fcom  the  value 
thus  obtained  in  any  one  or  more  of  the  counties,  said  hoard  shall 
have  the  right  to  so  do,  but  the  rate  per  cent,  hereinbefore  required 
shall  first  be  obtained  to  form  the  basis  upon  which  the  equalization 
of  personal  property  shall  be  made. 

"When  said  board  shall  have  separately  considered  the  several 
classes  of  property  as  hereinbefore  required  the  result  shall  be  corn- 
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bined  into  one  table,  and  the  same  shall  be  examined,  compared  and 
perfected  in  such  manner  as  said  Board  shall  deem  best  to  accomplish 
a  just  equalization  of  assessments  throughout  the  State,  preserving, 
however,  the  principle  of  separate  rates  for  each  class  of  prop- 
erty." 

It  is  manifest  that  the  Legislature  intended  to  invest  the  board 
with  large  discretionary  powers.  It  has  the  right  to  equalize  from 
its  own  knowledge.  It  may  act  with  or  without  outside  evidence. 
It  is  only  limited  by  the  purpose  and  spirit  of  the  law.  Indeed  it  is 
the  meaning  of  the  law  and  not  the  letter  that  must  govern.  Con- 
sidering its  object  and  its  entire  provisions,  and  regarding  the  very 
necessity  of  the  case,  it  could  not  have  been  intended  that  "stores" 
should  not  fall  within  the  property  to  be  considered  by  the  Board  in 
arriving  at  the  object  intended.  Perhaps  it  was  found  impossible, 
owing  to  want  of  uniformity  in  value,  to  compare  them  like  other 
personal  property.  If  so,  then  regarding  the  spirit  and  purpose  of 
the  law  and  all  of  its  provisions,  they  had  the  right  to  perfect  the 
equalization  according  to  their  best  judgment. 

The  last  section  above  cited  provides  that  after  the  different  eirtsses 
of  property  have  been  cdhsidered  and  a  result  reached  it  shall  be 
"perfected"  in  such  manner  as  they  may  deem  best  to  reach  a  just 
equalization.  The  report  of  the  board  shows,  however,  that  in  add- 
ing to  or  deducting  a  per  cent,  to  the  value  of  the  personal  property 
of  each  county  it  added  in  each  instance  and  as  to  each  county  to 
that  value  the  assessed  value  of  its  stores  as  returned  by  the  assessor. 
The  same  rule  applied  to  each  county.  We  fail  to  see,  therefore,, 
how  any  inequality  can  result.  It  is  true  that  in  some  cases  prop- 
erty may  thereby  be  assessed  too  high,  but  no  system  of  taxation 
entirely  free  from  such  hardships  can  be  devised;  and  if  individual 
grievances,  either  supposed  or  real,  founded  merely  upon  opinion 
that  property  has  been  assessed  too  high,  can  furnish  ground  to  stop- 
by  suit  the  collection  of  the  State's  revenue,  then  the  public  interest 
will  necessarily  suffer  because  there  will  be  no  end  of  complaint,  de- 
lay and  litigation. 

Judgment  reversed,  with  directions  to  sustain  the  demurrer  to  the 
petition  and  dismiss  the  action. 


Funk  v.  Walter. 

(Filed  April!  1888.) 

Homestead — Rents  and  improvements — Interest  and  taxes — Appellee  having 
been  wrongfully  deprived  by  appellant  of  the  use  and  possession  of  her  eon's 
homestead,  which  she  had  purchased,  she  was  entitled  to  a  reasonable  rent 
for  the  time  during  which  appellant  had  possession,  less  the  taxes  and  rea- 
sonable improvements.  But  as  she  was  allowed  to  recover  the  value  of  the 
homestead  instead  of  the  homestead  itself,  she  was  entitled  to  interest 
thereon  in  lieu  of  rent,  and  the  appellant  was  not  entitled  to  deduct  there- 
from the  taxes  that  accrued  on  the  homestead  during  the  time  he  had  posses- 
sion, for  the  reason  that  the  use  of  the  homestead  is  presumed  to  be  equivalent 
to  the  interest  and  taxes  on  its  value. 

Thoe.  B.  Fairleigh  for  appellant. 

Kohn  A  Barker  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 
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Opinion  of  the  court  by  Judge  Bennett. 

By  virtue  of  an  execution  that  issued  from  the  Federal  Court  for 
the  district  of  Kentucky,  the  house  and  lot  iti  controversy  was  sold 
by  the  U.  S.  Marshal,  and  the  appellant  becoming  the  purchaser  at 
said  sale  the  appellee  was  ejected  from  the  possession  of  the  house 
and  lot,  and  appellant  was  put  in  possession  of  it.  Afterwards  the 
appellee  instituted  an  action  in  the  Louisville  Chancery  Court  to  re- 
cover the  value  of  her  dower  in  said  property  and  the  value  of  her 
son's  homestead  therein,  which  she  had  purchased  from  him.  The 
chancellor  allowed  the  appellee  the  value  of  both  dower  and  home- 
stead. But  this  court  upon  appeal  reversed  the  judgment  of  the 
chancellor  upon  the  ground  that  the  appellee  was  not  entitled  to  both 
<iower  and  homestead,  and  remanded  the  case,  with  directions  to  al- 
low her  either  dower  or  homestead  at  her  election.  Upon  the  return 
of  the  case  it  was  referred  to  the  master  commissioner  to  take  proof 
and  report  the  value  of  the  appellee's  dower  anil  homestead.  The 
commissioner  reported  the  value  of  each.  This  report  upon  the  ex- 
ceptions (xf  the  appellant,  upon  the  ground  that  he  had  no  notice  of 
the  time  of  the  sitting  of  the  commissioner,  was  set  aside,  and  the 
case  was  again  referred  to  the  commissioner.  He  made  another  re- 
port which  was  in  all  respects  the  same  as  the  former  report.  In  this 
report  the  commissioner  fixed  the  value  of  the  appellee's  homestead 
which  she  purchased  from  her  son  at  one  thousand  dollars,  and  the 
appellant  having  been  in  possession  of  the  property  ever  since  May 
1st,  1875,  the  commissioner  allowed  the  appellant  six  percent,  per 
annum  on  the  same  from  that  date.  The  appellant  tiled  an  answer 
in  which  he  pleaded  as  an  offset  an  indebtedness  on  the  part  of  ap- 
pellee for  i he  taxes  on  said  property  due  the  city  and  State  for  the 
years  that  he  had  held  the  property  in  possession,  also  $32.54,  the 
taxes  due  on  said  property  prior  to  his  taking  possession  of  it,  all  of 
which  he  had  paid;  also  the  sum  of  $75.15  which  he  recovered 
against  the  appellee  as  costs  in  this  court.  The  appellant  also  riled 
exceptions  to  the  second  report  of  the  commissioner.  Neither  the 
answer  nor  exceptions  controvert  the  fact  that  the  appellee's  home- 
stead in  said  property  was  worth  one  thousand  dollars. 

Upon  the  final  hearing  the  chancellor  confirmed  the  commission- 
er's report  allowing  the  appellee  one  thousand  dollars  as  the  value 
of  her  homestead  purchased  from  her  son.  and  six  per  <*ent.  interest 
thereon  per  annum  from  thn  1st  day  of  May,  1875.  The  chancellor 
also  overruled  the  appellant's  exceptions  to  the  report,  and  refused 
to  allow  him  any  of  his  offsets,  except  $32.54,  the  sum  due  for  taxes 
prior  to  his  taking  possession  of  the  property,  and  $75.15,  the  sum 
that  he  recovered  as  costs  in  this  court  against  the  appellee.  Whether 
the  chancellor  did  right  in  not  allowing  the  appellant  the  taxes'  that 
accrued  on  the  homestead  after  he  took  possession  of  it  is  the  only 
question  to  he  determined. 

The  ejection  of  the  appellee  from  the  homestead  was  wrongful, 
and  the  appellant's  possession  of  it  was  without  right.  The*  appellee 
was  entitled  to  the  exclusive  use  and  possession  of  the  homestead, 
and  it  would  have  been  her  duty  to  pay  the  taxes  on  it  and  keep  it 
in  reasonable  repair.  Therefore,  for  the  wrongful  deprivation  of  the 
use  and  possession  she  was  entitled  to  a  reasonable  rent,  less  the 
taxes  and  reasonable  improvements.  But  as  she  was  allowed  to  re- 
cover the  value  of  the  homestead  she  was  entitled  to  the  interest 
thereon  in  lieu  of  rent,  but  the  appellant  was  not  entitled  to  deduct 
therefrom  the  taxes  that  accrued  on  the  homestead  during  the  time 
that  he  held  possession  of  it,  for  the  reason  that  the  use  of  the  home- 
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stead  is  presumed  to  be  equivalent  to  the  interest  and  taxes  on  it* 
value.  The  reasonableness  of  this  presumption  is  made  manifest  by 
this  case,  for  the  annual  rental  value  of  the  homestead  during  the 
time  that  the  appellee  was  wrongfully  deprived  of  the  possession  of 
it  was  greater  than  the  annual  interest  on  the  value  of  the  home- 
stead and  the  taxes  thereon.  See  Thompson  on  Homestead  and  Ex- 
emptions, sec.  725. 
The  judgment  of  the  lower  court  is  affirmed. 


Evahs  v.  Commonwealth. 

(Filed  April  7,  1888— Not  to  be  reported.) 

1 .  Constitutional  law — Special  privileges —Drifting  unrafted  logs — The  statute 
which  provides  for  the  punishment  of  any  person  who  shall  turn  logs  loose 
"on  the  Licking  river  below  Salyersville,*'  for  the  purpose  of  floating  the 
same  down  said  river  unrafted,  is  not  unconstitutional.  The  Legislature  may 
prevent  the  floating  of  loose  logs  upon  a  navigable  stream  in  such  a  way 
as  to  destroy  its  use  to  the  public  for  the  purposes  of  navigation,  and 
the  act  in  question  in  this  .case  does  not  confer  a  special  privilege  upon 
those  who  live  above  the  town  of  Salyersville.  The  statute  applies  alike  to  all 
persons  who  violate  its  provisions,  whether  they  live  above  or  below  the 
town  of  Salyersville,  and  there  is  a  violation  of  the  act  when  the  logs  are 
floated  below  that  point, although  they  may  have  been  placed  in  the  river 
above  it. 

2.  Same— Prior  to  the  time  at  which  this  law  took  effect  loose  logs  were 
placed  by  the  owners  near  the  bed  of  the  Licking  river  at  a  point  above  the 
town  of  Salyersville.  They  were  afterwards  swept  away  by  a  flood  and 
drifted  down  the  river  bolow  Salyersville,  lodging  at  different  points.  Ap- 
pellant, an  employe  of  the  owners,  in  searching  for  them,  found  them  thus 
lodged  and  rolled  them  into  the  river,  some  at  one  point  and  some  at  another. 
Held — That,  considering  the  object  intended  to  be  accomplished  by  the 
statute,  appellant  is  not  subject  to  punishment  under  its  provisions. 

Wood  &  Day  for  appellant. 
M.  M.  Bedwine  for  appellee. 
Appeal  from  Morgan  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

An  act  passed  in  May,  1886,  to  be  in  force  on  the  first  day  of 
December,  1886,  provided:  41  That  hereafter  it  shall  be  unlawful  for 
any  person  or  persons  to  turn  adrift  on  the  Licking  river  below 
Safyersville,  in  Magoffin  county,  any  loose  saw- logs  for  the  purpose 
of  floating  or  drifting  the  same  down  said  river  loose  and  unrafted. 
Any  person  violating  the  provisions  of  this  act  shall  be  fined  not  leas 
than  two  hundred  nor  more  than  five  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  less  than  thirty  nor  more  than  sixty 
days/'  Ac. 

The  appellant,  Turner  Evans,  was  indicted  for  violating  the  pro- 
visions of  this  statute,  and  a  fine  of  two  hundred  dollars  imposed  as 
the  punishment.  He  maintains  that  the  act  is  unconstitutional  be- 
cause it  permits  those  who  live  above  Salyersville  to  float  logs  un- 
rafted down  the  river  and  denies  that  right  to  those  living  below 
the  town,  and  that  such  partial  legislation  can  not  be  sanctioned. 
We  do  not  construe  the  act  in  question  as  giving  to  those  living 
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above  the  town  of  Salyersville  special  privileges;  but,  on  the  con- 
trary, while  logs  may  be  floated  in  the  river  above  the  place  desig- 
nated, if  these  logs  should  reach  that  part  of  the  river  where  it  is 
unlawful  to  float  them  un rafted,  it  would  be  as  much  a  violation  of 
the  law  as  if  they  had  been  placed  in  that  condition  in  the  river  be- 
low the  town. 

This  river  is  a  navigable  stream,  at  least  to  Salyersville,  and  per- 
haps beyond,  and  while  all  persons  have  an  equal  right  to  a  reason- 
able use  of  such  streams  as  they  have  in  a  public  highway,  the 
Legislature  may  determine  the  manner  in  which  this  reasonable  use 
may  be  exercised,  and  prevent  by  legislation  the  obstruction  of  a 
navigable  stream  by  floating  loose  logs  upon  it  in  such  a  way  as  to 
destroy  its  use  to  the  public  for  the  purposes  of  navigation  ;  and  we 
see  no  reason  for  holding  this  legislation  as  in  violation  of  the  orig- 
inal Jaw. 

It  seems  to  us,  however,  that  from  the  evidence  in  this  case  the 
fine  ought  not  to  have  been  imposed.  These  logs,  as  the  testimony 
clearly  shows,  wTere  cut  and  hauled  in  or  near  the  bed  of  this  river 
at  a  point  above  Salyersville  prior  to  the  time  at  which  this  law 
took  effect ;  and  by  reason  of  a  rise  in  the  river  these  logs,  belong- 
ing to  Atkinson  &  Co.,  were  swept  away  by  the  flood,  and  drifted 
down  the  river  below  Salyersville,  lodging  at  various  drift-piles, 
some  of  them  found  now  and  then  near  the  river  shore.  The  appel- 
lant, an  employe  of  the  owners,  together  with  others,  in  searching 
for  their  logs  that  were  marked  and  easily  distinguished,  found  them 
in  this  condition,  and  would  roll  them  into  the  river,  some  at  one 
point  and  some  at  another.  The  act  in  question  was  intended  to 
prevent  transporting  losrs  to  market  on  the  bosom  of  this  stream  by 
those  who,  in  marketing  their  timber,  saw  proper  to  cover  the 
stream  with  their  loose  logs,  and  in  that  way  appropriate  the  river 
at  certain  seasons  of  the  year  to  their  own  u*e.  In  order  to  prevent 
this  the  Legislature  saw  proper  to  impose  a  penally  fur  placing  such 
logs  adrift  and  un  rafted  in  the  river,  whether  few*  or  many,  by  tho«e 
whose  intention  was  to  transfer  them  to  market  in  that  condition. 
In  this  case  the  logs  were  where  the  owners  had  tin-*  right  to  place 
them,  and  by  the  sudden  rise  in  the  river,  and  with  no  agency  on 
the  part  of  the  owners  or  the  employes,  the  logs  were  scattered  for 
miles  down  the  river,  and  when  found  lodged  would  b:»  rolled  in  the 
river  that  they  might  be  floated  down  and  rafted  or  even  marketed. 
The  reason  of  the  law  and  the  object  sought  to  be  accomplished 
must  be  considered,  and  it  could  not  have  been  intended  that  the 
accidental  severing  of  a  few  logs  from  the  raft  as  it  passed  below 
Salyersville,  or  its  destruction  by  winds  and  storms  or  high  water, 
should  result  in  making  the  owners  liable  to  a  heavy  penalty,  and 
also  prevent  them  from  gathering  their  logs  up  from  the  various 
drift-piles  and  floating  them  in  the  river  for  the  purpose  of  securing 
or  saving  the  remnant  of  what  has  perhaps  cost  much  labor.  The 
court  below  should  have  given  the  instruction  No.  1  asked  by  the 
defendant,  which  is  virtually  saying  that  under  the  facts  of  the  case 
the  penalty  ought  not  to  be  imposed. 

Judgment  reversed  and  remanded  for  a  new  trial  consistent  with 
this  opinion. 
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Hill,  v.  Phillips'  Adm'r,  &c. 
{Filed  Aprils  1888.) 

1.  Submission  to  jury  of  legal  issues  in  equitable  action — When  the  equitable 
issues  in  an  equitable  action  properly  commenced  as  snch  depend  upon  the 
decision  of  the  legal  issues,  the  latter  clauee  of  section  12  of  the  Code  does  not 
prevent  a  transfer  of  the  legal  issues  to  the  ordinary  docket  in  order  that  they 
may  be  tried  first.  That  provision  has  reference  to  the  determination  of 
each  equitable  issues  as   may  settle  the  rights  of  the  parties. 

In  this  action  to  recover  the  value  of  legal  services  and  to  enforce  a  lien  on 
land  therefor  the  court  properly  transfer ied  the  issue  as  to  the  value  of  the 
services  to  the  ordinary  docket  to  be  tried  by  a  jury. 

2.  Same — In  a  case  of  purely  equitable  cognizance  the  chancellor  has  the 
discretionary  power  to  direct  an  issue  of  fact  to  be  tried  by  a  jury,  and  their 
verdict  is  generally  treated  by  the  chancellor  as  conclusive  between  the  par- 
ties: but  it  is  not  necessarily  so,  as  the  chancellor  simply  seeks  the  advice  of 
the  jury  to  aid  him  in  coming  to  a  correct  conclusion.  But  this  principle 
does  not  apply  where  there  is  a  distinct  legal  issue  made  in  an  equitable  ac- 
tion. In  such  a  case,  either  party  having  h  right  to  the  verdict  of  a  jury,  the 
verdict,  as  in  ordina  ry  jury  trials,  is  conclusive  between  the  parties  unless 
the  court,  upon  a  motion  for  anew  trial,  is  satisfied  that  it  is  palpably  against 
the  weight  of  the  evidence. 

H.  \V.  Rives  for  appellant. 

Rountree  &  Lis!e  for  appellees. 

Appeal  from  Bullitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  BennPtt. 

D.  \V.  Phillips  having  died  leaving  an  estate  worth  about  one 
hundred  ami  forty  thousand  dollars,  and  the  probate  of  his  will  hav- 
ing been  resisted  there  arose  a  protracted  and  ably  contested  litiga- 
tion over  the  probate  of  said  will,  which  litigation  was  finally  ter- 
minated on  appeal  by  this  court.  After  the  termination  of  the 
litigation  theappellant,  one  of  the  leading  attorneys  of  the  appel- 
lees— the  successful  parties  in  said  litigation— presented  his  account 
for  ten  thousand  dollars  for  his  services  as  attorney.  The  appellees 
paid  live  thousand  dollars  of  the  account,  but  refused  to  pay  the 
balance  because,  in  their  opinion,  it  was  excessive.  Thereupon  the 
appellant  instituted  this  action  in  equity  in  the  Marion  Circuit  Court 
against  the  appellees  to  recover  the  said  sum  of  five  thousand  dol- 
lars, and  to  enforce  his  lien  as  attorney  on  the  estate  involved  in  the 
will  contest. 

The  appellees  answered,  denying  that  the  appellant's  services 
were  worth  exceeding  five  thousand  dollars,  which  they  had  paid. 

The  case  was 'transferred  to  the  Bullitt  Circuit  Court.  That  court, 
over  the  objections  of  the  appellant  but  at  the  instance  of  the  ap- 
pellees, transferred  the  issue  made  by  the  pleadings  as  to  the  value 
of  appellant's  services  as  attorney  to  the  ordinary  docket,  to  be 
tried  by  a  jury.  The  jury  trial  resulted  in  a  verdict  of  two  thousand 
dollars  for  the  appellant.  The  circuit  court  having  overruled  the 
appellant's  motions  to  set  aside  the  order  transferring  the  issue  to 
the  ordinary  docket  and  the  verdict  of  the  jury,  and  to  render  judg- 
ment for  him  for  the  full  amount  claimed,  notwithstanding  the  ver- 
dict of  the  jury,  he  has  appealed  to  this  court. 

Section  12  of  the  Civil  Code  provides:  "In  an  equitable  action, 
properly  commenced  as  such,  either  party  may  by  motion  have  the 
case  transferred  to  the  ordinary  docket  for  the  trial  of  any  issue 
concerning  which  he  is  entitled  to  a  jury  trial;  but  either  party 

Digitized  by  VjOOQlC 


32  THE  KENTUCKY  LAW  BEPOBTER. 

may  require  every  equitable  issue  to  be  disposed  of  before  such  trans- 

The  latter  clause  of  the  section  supra  has  reference  to  such  equit- 
able Issues  as  must  be  determined  in  the  case,  the  determination  of 
which  may  settle  the  rights  of  the  parties.  But  if  the  equitable 
issues  depend  upon  the  decision  of  the  legal  issues  then  the  latter 
clause  of  said  section  does  not  prevent  a  transferor  the  legal  issues 
to  the  ordinary  docket  in  order  that  they  may  be  tried  first.  To. 
illustrate,  suppose  the  vendee  of  a  tract  of  land  should  set  up  as  a 
defense  to  an  action  in  equity  by  the  vendor  to  enforce  his  lien  on 
the  land  for  the  unpaid  purchase  money  that  the  land  was  covered 
by  an  adverse,  paramount  title,  and  he  seeks  a  rescission  and  dam- 
ages for  improvements,  etc.  In  such  a  case  the  equitable  issue  is- 
whether  there  shall  be  a  rescission;  the  legal  issue  is  that  of  dam- 
ages, etc.  It  will  be  seen  at  once  that  the  legal  iasue  depends  upon 
the  decision  of  the  equitable  issue.  If  the  equitable  issue  is  deter- 
mined against  the  defendant  his  right  to  damages  is  settled  against 
him.  Or  if  the  issue  is  settled  in  his  favor  in  whole  or  in  part,  then 
the  legal  issue  may  be  transferred  to  the  ordinary  docket  to  be 
tried  by  a  jury.  On  the  other  hand,  if  a  mortgagor  should  defend 
an  action  by  his  mortgagee  to  enforce  his  lien  upon  the  ground  that 
he  had  paid  the  debt  in  such  a  case  the  mortgagee's  right  to  enforce 
his  lien  would  depend  upon  the  existence  of  the  debt,  and  that  fact 
being  a  legal  issue  the  case  should,  upon  the  motion  of  either  party* 
be  transferred  to  the  ordinary  docket  to  be  tried  by  a  jury. 

These  illustrations  serve  to  explain  the  meaning  of  the  section  of 
the  Code  which  we  are  considering,  the  meaning  of  which  is  that 
if  the  equitable  issues  must  be  tried  in  onl^r  to  determine  the  rights 
of  the  parties,  then  the  legal  issues  depending  upon  the  result  of  the 
equitable  issues  should  not  be  transferred  to  the  ordinary  docket 
until  the  equitable  issues  are  tried. 

But  if  the  equitable  issues  depend  upon  the  result  of  the  legal 
issues,  then  the  latier  should  be  transferred  upon  motion  to  the  or- 
dinary docket,  to  be  first  tried  by  a  jury. 

In  the  case  at  har  the  appellant's  lien,  if  any  be  had,  depended 
upon  the  result  of  the  legal  issue  as  to  tne  value  of  his  services. 
The  appellees  contended  that  he  had  been  paid  the  full  value  of  his 
services.  The  issue  was  one  of  fact,  which  was  to  be  determined  by 
common  law  principles.  Either  party  had  the  right  to  have  the 
issue  settled  by  a  jury.  Therefore,  the  circuit  court  did  right  in 
transferring  the  issue  to  the  ordinary  docket  to  be  tried  by  a  jury. 
Meek  v.  McCdl,  80  Ky..  37o.    [4  Ky  Law  Rep.,  255.] 

In  a  case  of  purely  equitable  cognizance  the  chancellor  has  the 
discretionary  power  to  direct  an  issue  of  fact  to  be  tried  by  a  jury; 
aud  their  verdict  is,  generally  speaking,  treateTd,hy  the  chancellor  as 
conclusive  between  the  parties ;  but  it  Ls  not  necessarily  conclusive 
for  the  reason  that  the  chancellor  simply^  seeks  the  advice  of  the  jury 
to  aid  him  in  coming  to  a  correct  conclusion  on  a  mooted  question  of 
fact.  But  this  principle  does  not  apply  where  there  is  a  distinct 
legal  issue  made  in  an  equitable  action  for  the  reason  that  the  12th 
section  of  the  Code  gives  either  party  the  right  to  have  such  issue 
tried  by  a  jury,  and  their  verdict,  as  in  ordinary  jury  trials,  is  con- 
clusive between  the  parties  unless  the  court,  upon  a  motion  for  a  new 
trial,  is  satisfied  that  it  is  palpably  against  the  weight  of  evidence. 

While  the  appellant's  contention  as  to  the  value  of  his  service* 
was  supported  by  strong  evidence,  yet  there  was  evidence  equally 
as  creditable  and  positive  before  the  jury  that  sustained  their  con- 
clusion as  to  the  value  of  the  appellant's  services. 

The  judgment  is  affirmed. 
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Talbott  v.  Stemmoks'  Adm'r. 
C  Filed  April  4,  1888.) 

1.  Contracts —Consideration — A  valuable  consideration  is  either  a  benefit  to 
the  promissor  or  a  detriment  to  the  promissee.  An  inconvenience  merely 
is  a  detriment,  as  is  also  the  waiver  or  surrender  of  a  legal  right,  or  the 
doing  of  an  act  not  one's  doty,  even  thongh  it  may  be  a  benefit  to  him. 

2.  Same — While  A's  promise  to  pay  B  a  certain4  sum  in  consideration  that 
B  refrain  from  immoral  practices  in  the  future  is  without  consideration,  as 
it  could  not  possibly  be  a  detriment  to  forbear  leading  a  vicions  life,  yet  the 
court  does  not  feel  authorized  to  declare  that  chewing  tobacco  or  smoking 
cigar*  is  immoral  or  hnrtfnl. 

3.  Same — Pleading — If  a  pleader  alleges  the  doing,  or  forbearing  of  an  act 
which  it  was  not  his  duty  to  do  or  forbear,  and  which  is  potentially  a  benefit 
to  the  promissor  or  a  detriment  to  the  promisee,  it  is  sufficient  on  demurrer; 
if  it  may  be  a  benefit  or  detriment  the  court  oan  not,  as  a  matter  of  law, 
•a j  there  is  no  consideration.  That  can  be  said  only  when  it  is  **  demon- 
strable" that  there  was  no  benefit  or  detriment. 

This  action  was  brooght  on  the  following  promise  in  writing:  "  I  do  prom- 
ise and  bind  myself  to  give  my  grandson,  Albert  R.  Talbott,  $500  at  my 
death  if  he  will  never  tike  another  chew  of  tobacco  or  smoke  another 
cigar  during  my  life  from  this  date  np  to  my  death."  The  writing  was 
signed  by  the  grandmother  ;  the  plaintiff  alleged  her  death,  his  perform- 
ance, a  demand  of  the  administrator,  and  a  refusal  to  pay.  Held — That  there 
may  have  been  a  detriment  to  the  plaintiff  in  that  the  disuse  of  tobaooc  may 
have  involved  a  temporary  loss  of  capaoity  to  do  what  otherwise  could  have 
been  done,  and  these  may  have  been  a  benefit  to  the  grandmother  in  that 
she  may  have  been  enabled  to  derive  greater  enjoyment  from  the  sooiety  of 
the  plaintiff.  It  is,  therefore,  not  demonstrated  that  there  was  neither  ben- 
efit to  the  grandmother  nor  a  detriment  to  plaintiff,  and  the  petition  is 
good. 

4.  Same— Consanguinity  sufficient  to  uphold  an  executed  contract  will  not 
render  a  promise  to  pay  money  enforceable. 

J.  H.  Brent  for  appellant. 

Lock  hart  A  Lyng  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Jitydge  Bowden. 

This  action  wan  brought  on  the  following  promise  in  writing  : 

"  April  26,  1880,  I  do  promise  and  bind  myself  to  give  my  grand- 
son, Albert  R.  Talbott,  $o00  at  my  death  if  he  will  never  take 
another  chew  of  tobacco  or  smoke  another  cigar  during  my  life  from 
this  date  up  to  niy  death. v 

The  writing  was  signed  by  the  grandmother;  the  plaintiff  alleged 
her  death,  his  performance,  a  demand  of  the  administrator,  and  a 
refusal  to  pay.    A'demurrer  to  the  petition  was  sustained. 

1.  Consanguinity  sufficient  to  uphold  an  executed  contract  will 
not  render  a  promise  to  pay  money  enforceable.  Fink  v.  Cox,  18 
Johns.,  14*1 ;  Priester  v.  Priester,  Richardson's  Eq.  Cas.,  26;  Hoi  ley 
v.  Adams/16  Vt.,  206;  Wilbur  v.  Estate  of  Warren,  6  Cent.  Rep., 
214.  There  must  be  a  valuable  as  distinguished  from  a  meritorious 
consideration. 
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2.  A  valuable  consideration  is  either  a  benefit  to  the  promisor  or 
a  detriment  to  the  promisee.  An  inconvenience  merely  is  a  detri- 
ment. Corbett  v.  Cochran,  3  Hill  Law,  41  ;  though  it  benefits 
neither  the  promisor  nor  any  other  pei son.  Hired  v.  Holdship,  2 
Watts,  104;  Fisher  v.  Bartlett,  S  Greertl.,  122;  Brown  v.  Ray,  10 
Ire  Law,  72;  so  is  the  waiver  or  surrender  of  a  legal  right;  or  the 
doing  of  an  act  not  one's  duty,  even  though  it  may  he  a  benefit  to 
him  ;  as  if  he  owes  $100  due  the  day  after,  and  pays  $50,  or  gives  a 
pig  worth  only  £50  in  discharge  of  the  debt.  All  relevant  cases  are 
to  this  effect.' 

3.  The  motive  of  the  promisor  or  promisee  is  no  part  of  the  con- 
sideration. Philpot  v.  Gruninger,  14  Wall.,  f»70;  L.  Ed.,  Bk.  20, 
743.  B's  motive  for  accepting  A's  otfer  and  for  doing  the  act  re- 
quired is  usually  that  the  result  will  benefit  him  ;  and,  therefore, 
the  realization  of  that  motive  is  no  part  of  the  consideration.  Be- 
cause, e.  g.,  it  may  he  a  benefit  to  hi  in  to  go  and  remain  a  month  at 
the  Hot  Springs  is  no  reason  why  A  shall  not  pay  what  he  promised 
if  B  would  go.  It  may  be  to  B  a  very  good  and  pleasant  thine:  to 
marry  C,  but  that  is  no  answer  by  A,  if  he  promised  her  $1,000  to 
do  so  ;  though  an  English  judge  remarked  very  irreverently,  in  the 
opinion  of  Judge  Hare,  that  it  was  the  stme  aslf  an  offer  had  been 
made  to  a  man  to  break  his  leg.     Hare  on  Contracts,  225, 

4.  If  a  pleader  alleges  the  doing  or  forbearing  of  an  act  which  it 
was  not  her  duty  to  do  or  forbear,  and  which  is  potent ialfy  a  benefit 
to  the  promisor  or  a  detriment  to  the  promisee,  it  is  sufficient  on 
demurrer;  if  it  may  be  a  benefit  or  detriment,  the  court  can  not,  as 
matter  of  law,  say  there  is  no  consideration,  assuming  that  what 
may  have  existed  did  not  exist.  That  can  he  said  only  where  it  is 
^demonstrable"  that  there  was  no  benefit  or  detriment.  Ferrell  v. 
Scott,  2  Hpeer's  Lhw,  344  ;  Goodspecd  v.  Fuller,  40  Me.,  141  ;  citing 
Bainhridue  v.  Firneston,  1  Per.  and  Dav.,  2,  where  permission 
given  by  the  plaintiff  to  the  defendant  to  weigh  certain  boilers  of  the 
former  was  held  to  be  a  sufficient  consideration,  the  court  saying: 
"  We  must  not  inquire  into  the  nature  of  the  benefit  derived  to  the 
defendant.  The  plaintiff  may  have  sustained  some  injury."  So 
when  a  smaller  sum  is  paid  before  maturity  or  something  different 
in  kind  is  given  in  discharge,  it  is  possible  there  may  have  been  a 
benefit  to  the  creditor  or  a  detiiment  to  the  debtor;  and  the  suffi- 
ciency of  the  consideration  is  not  affected,  thougrh  it  could  be  shown 
that  in  point  of  fact  there  was  n'>ne.  If,  e.  g.,  B  is  solvent  and  owes 
A  $100 due  in  two  days,  and  A  agrees  to  discharge  B  if  he  will  pay 
$>r>0  cash  or  uive  him  a  pig  worth  only  that  sum,  it  might  be  difficult 
to  conjecture  how  A  was  benefited  or  how  B  was  prejudiced,  yet  it 
is  possible  that  one  or  both  facts  existed. 

5.  The  question  is,  therefore,  this:  Is  it  demonstrable  that  the 
grandmother  could  not  have  been  benefited  and  that  the  grandson 
could  not  have  been  prejudiced? 

(J.  A  court  does  not  judicially  know  everything.  It  can  readily 
say  that  A's  promise  to  B  to  pay  a  certain  sum  in  consideration  that 
they  refrain  from  immoral  practices  in  the  future,  as  was  the  case  of 
Binnington  v.  Wallis,  4  B.  and  Aid.,  Bo0,  cited  by  Hare  on  Con- 
tracts, 2'1'i.  is  without  consideration;  it  could  not  possibly  be  a  detri- 
ment to  forbear  leading  a  vicious  life.  But  notwithstanding  the 
Counterblast  of  the  first  James,  and  without  any  purpose  of  sustain- 
ing Sir  Walter,  we  do  not  feel  authorized  to  declare  that  chewing 
tobacco  or  smoking  cigars  is  immoral  or  hurtful.  Even  the  framers 
of  the  Connecticut  Code  of  1  (>">(>  conceded  that  the  use  of  tohacco  was 
not  necessarily  sinful,  but  that  it  might  be  benefii-i.il.     Reciting  that 
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"forasmuch  as  it  is  otaerved  that  many  abuses  are  crept  in  by  fre- 
quent taking  of  tobacko,"  it  was  ordered  that  no  person  "that  hath 
not  already  accustomed  himselfe  to  the  use  thereof  shall  take  any 
tobacko  untill  he  hath  brought  a  certificate  under  the  hands  of  some 
who  are  approved  for  knowledge  and  skill  in  phisick  that  it  is 
useful  for  him."  By  its  use  a  physical  condition  may  he  possibly 
produced  which,  though  compatible  with  the  discharge  of  every 
duty,  may  be  changed  by  the  disuse,  an  I  the  process  of  this  change 
may  involve  a  temporary  loss  of  cap  icily  to  tio  what  otherwise  could 
have  been  done.  In  whatever  high  r  sense  it  may  be  degrading  to 
say  that  "time  is  money,"  the  law  cIoms  not  hesitate  to  adopt  this 
practical  and  materialistic  version  of  Benjamin  Franklin.  If  A,  in 
no  way  benefited  by  it,  promises  B  $10  if  he  will  go  to  a  named 
place,  or  remain  idle  where  he  is  a  given  time,  I.Vs  performance  is 
enough  to  make  the  promise  enforceable.  His  time  is  potentially 
money;  it  is  a  commodity  which,  in  that  sense,  can  be  bargained 
for,  and  it  would  not  relieve  A  to  show  that  B  had  nothing  else  to 
do  and  would  not  have  done  anything  else.  It  may  be  that  the 
disuse  of  tobacco  would  involve  a  similar  less  of  time,  and,  if  so, 
the  law  ought  to  be  the  same;  that  which  reduces  one's  power  by 
half  imposes  a  loss  of  half  the  time. 

7.  It  is  possible  there  may  have  been  a  benefit  to  the  grandmother. 
They  may  have  had  such  relations  as  required  or  made  it  desirable 
that  they  should  be  together,  and  under  circumstances  which  gave 
her  no  right  to  insi>t  that  he  should  forego  a  habit  disagreeable  to 
her.  If  it  should  be  said  as  matter  of  law  that  it  is  immoral  to  chew 
or  smoke  tobacco;  or  as  matter  of  fact,  that  the  act,  without  regard 
to  excess,  is  a  physical  injury,  it  should  be  also  said  that  the  aban- 
donment of  it  could  not  confer  a  benefit  in  any  decent  sense,  or  other- 
wise than  as  one  might  claim  he  had  conferred  a  benefit  by  failing 
to  injure  himself  or  the  promisor.  A  court,  however,  can  not  prop- 
erly say  either  of  the*e  things,  but  must  regard  the  use  of  tobacco 
as  the  exercise  of  a  right  subject  to  the  general  rule  sic  utere.  While 
one  may  not  smoke  in  another's  parlor  against  his  objection,  he 
may  smoke  in  his  own;  and  if  another's  private  interest  require  him 
to  be  there,  his  promise  to  pay  for  the  forbearance  which  promotes 
his  own  comfort  is  not  without  a  consideration.  In  Neal  v.  Giluiore, 
2!)  P.  F.  S.,  421,  a  promise  by  a  husband  and  wife  that  it  a  child  of 
tender  years  would  stay  with  them  until  he  was  of  age,  they  would 
raise  and  care  for  him  as  if  he  was  their  own.  and  at  their  death 
give  him  all  they  had,  was  held  to  be  on  a  sufficient  consideration, 
although  the  material  benefit  was  conferred  on  and  not  by  the 
promisee,  because  the  promisors  received  an  equivalent  in  the  society 
and  companionship  of  the  child.  Hare  on  Contracts,  200.  It  is  not 
material,  if  it  is  true,  that  the  grandson  was  benefited,  if  it  is  also 
true  that  the  grandmother  was  also  benefited;  and  if  the  fact  of 
society  is  a  consideration,  an  act  of  forbearing  the  exercise  of  a  legal 
right  to  doa  thirnr  pleisant  and  not  immoral,  which  may  make  the 
association  a  matter  of  still  greater  comfort,  should,  it  seems  to  us, 
be  also  regarded  as  a  consideration. 

The  grandmother  got  all  the  consideration  bargained  for,  and  if 
the  performance  by  the  grandson  involved  the  possibility  of  benefit 
to  her  or  of  inconvenience  to  him,  her  representative  should  not  now 
be  permitted  to  say  the  consideration  was  not  valuable. 

The  judgment  is  reversed,  with  directions  to  overrule  the  demurrer 
to  the  petition  and  for  further  proceedings. 

Judge  Barbour  dissenting. 
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Johnson  v.  Wabben,  Ac. 

Filed  March  14,  1888.     Appeal  from  Livingston  Circuit   Court.     Opinion  of 

the  conrt  by  Presiding  Judge  Ward,  affirming. 

Arbitration  and  award — Each  of  the  four  appellee:*  instituted  a  separate  ac- 
tion against  appellant.  The  suits  were  alike,  except  as  to  names  and 
amounts,  the  defense  in  each  being  the  same.  By  agreement  between  all  the 
plaintiffs  and  defendants  the  several  suits  were  consolidated,  or  were  to  be 
tried  as  one  action,  and  by  subsequent  agreement  they  were  all  referred  to 
arbitrators  for  settlement.  There  was  a  single  order  of  submission,  having 
as  its  caption  the  style  of  each  case.  The  award  followed  the  order  of  sub- 
mission, giving  all  the  cases  at  the  head,  and  then  following  with  a  statement 
of  the  amount  each  plaintiff  should  recover.  The  only  exception  was  that 
the  arbitrators  failed  to  render  a  separate  award  in  each  case.  Held — That 
the  award  was,  as  it  should  have  been,  joint  as  to  the  right  of  recovery,  and 
separate  as  to  the  amount  of  recovery. 

Hibbs  <fc  Husbands  for  appellant;  Bush  <fc  Trail  and  J.  K.  Hendrick  for 
appellees. 

Bant  a  v.  Henby's  Ex'ob. 

Filed  March  14,  1888.     Appeal  from  Nicholas  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Acceptance  of  deed  presumed — Acceptance  of  a  deed  by  the  grantee,  as  be- 
tween the  parties  thereto,  is  presumed  by  its  execution  and  acknowledg- 
ment and  delivery  to  the  grantee.  And  even  where  it  is  delivered  that  he 
may  have  it  examined,  his  acceptance  will  be  presumed  after  the  lapse  of 
reasonable  time  without  complaint,  or  when  he  suffers  himself  to  be  sued, 
refuses  to  return  the  deed  or  to  produce  it  for  the  inspection  of  the  court  and 
fails  by  allegation  to  point  out  any  defect  in  the  title  or  deed. 

A  plea  denying  that  there  was  a  delivery  and  acceptance  ought  to  state 
facts  so  certainly  and  positively  that  no  other  conclusion  could  be  drawn. 

Thomas  Kennedy  for  appellant  ;  Ross  <fc  Owens  for  appellee. 

Callihan  v.  Tbimble. 

Filed  March  14,  1888.    Appeal  from  Floyd  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Evidence — Entries  in  account  book — Subsection  7  of  section  606  of  the  Civil 
Code,  which  provides  that  ua  person  may  testify  for  himself  as  to  the  cor- 
rectness of  original  entries  made  by  him  *  *  *  in  an  account  book  ac- 
cording to  the  usual  course  of  business,  though  the  person  against  whom 
they  were  made  may  have  died  or  become  of  unsound  mind,"  applies  only 
to  the  account  books  of  merchants,  tradesmen  and  others,  whose  business 
requires  that  an  account  of  their  transactions  should  be  kept  in  a  book,  and 
not  to  entries  made  by  persons  of  transactions  which  are  not  connected 
with  their  business.  In  this  action  by  a  surviving  partner  against  a  physi- 
cian upon  an  account  for  merchandise  it  was  not  competent  for  the  defend- 
ant, in  support  of  his  plea  of  payment,  to  testify  as  to  the  correctness  of 
entries  of  payment  by  him  to  the  deceased  partner,  which  he  had  entered, 
at  the  time  of  the  several  payments,  in  an  account  book  kept  by  him  for  the 
purpose. 

J.  E.  Stewart  for  appellant;  James  Goble  for  appellee. 
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Hcosek  &  Ovebshineb  y.  Metoalf. 

Filed  March  14,  1888.     Appeal   from  Christian   Circuit  Court.     Opinion   of 

the  court  by  Judge  Barbour,  reversing. 

Contracts — Appellee  executed  to  appellants  a  writing,  in  which,  after  recit- 
ing that  appellants  had  two  accounts,  one  against  V.  and  one  against  C.  & 
Co.,  he  thus  agreed:  "I  am  willing  to  pay  what  is  right,  but  am  not  now 
ready  for  a  settlement,  and  want  until  the  first  day  of  August  to  settle,  by 
which  time  I  agree  to  pay  the  two  accounts  above  named  after  the  proper 
offsets  and  counterclaims  are  deducted,  if  there  is  anything  due  upon  set- 
tlement." This  action  was  instituted  by  appellants  upon  that  writing  three 
years  after  the  time  fixed  for  the  payments  of  the  debts,  the  petition  alleg- 
ing that  appellee  was  a  member  of  the  firm  of  C.  &  Co.,  and  further  averring 
**that  there  are  no  offsets  or  counterclaims  against  said  two  accounts."  A 
demurrer  to  the  petition  was  sustained.  Held-  -That  the  petition  is  good  as 
to  the  debt  against  C.  <fc  Co.,  a  sufficient  consideration  for  the  agreement  as 
to  that  debt  being  alleged,  and  it  being  admitted  by  the  demurrer  that  there 
is  no  offset  or  counterclaim  against  the  debt. 

Harry  Ferguson  for  appellant. 

Williams,  Ac.  v.  Williams. 

Filed  March  14,  1888.     Appeal  from  Hancock  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Bene  fit  societies  -Beneficiaries — The  charter  of  the  "Presbyterian  Mutual  As- 
surance Fund"  declares  that  its  purpose  is  to  create  a  beneficiary  fund  "for 
the  families  or  relations  of  deceased  members."  and  provides  thnt  if  for  any 
reason  it  be  impossible  for  the  person  designated  in  the  application  for 
membership  to  take,  the  fund  snail  go,  "first,  to  the  widow  and  infant  chil- 
dren ;  second,  to  his  mother  and  sisters  ;  third,  to  his  father  and  brothers  ; 
fourth,  to  his  grandchildren  ;  fifth,  to  his  legal  heirs."  Held  -That  the  mem- 
ber may  designee  in  his  application  any  person  who  may  be  his  heir  when 
he  dies,  and,  therefore,  may  designate  collateral  kindred. 

Geo.  W.  Williams  &  Son  and  W.  S.  Roberts  for  appellants  ;  David  R. 
Murray  and  Miller  &  Morrison  for  appellee. 

Ritchie  v.  Hebndon. 

Filed  March  14,  1888.     Opinion  of  the  court  by  Judge  Bowden,  reversing. 

Contracts — Conveyance  in  consideration  of  support—  8.  sold  and  conveyed 
land  to  H.  for  $500 — $155  cash  and  the  remaining  $345  to  be  paid  by  furnish- 
ing 8.  with  a  support  during  her  life,  and  with  proper  medical  attention,  etc.. 
4 'all  of  which  goes  in  liquidation  of  said  $345  ;  snd  should  said  amount  be 
consumed  before  the  death  of  said  S.,  *  *  said  H.  *  *  sgrees  to  con- 
tinue her  support  ss  herein  indicated  during  her  life;  and  »t  her  death  should 
anything  remain  of  s  iid  $tlo,  together  wita  all  personaltv  belonging  to  said 
8.,  *  *  becomes  the  property  of  said  H.  *  *  or  his  heirs,  should  he  be 
dead."  8.  having  died  H.  sues  N.  to  recover  a  horse  which  fc*.  gave  to  de- 
fendant after  the  contrnct  made  by  her  with  plaintiff.  For  defense  N.  relies 
upon  the  fact  that  H.  did  nor.  furnish  S.  with  provisions,  etc.,  »s  agreed. 
Held—  That  while  it  may  be  that  in  a  proper  proceeding,  in  which  it  is  Hlleged 
and  shown  that  H.  strictly  complied  with  his  undertaking,  it  would  be  held 
that  the  contract  did  not  permit  S.  to  give  her  property  away,  yet  the  title  to 
the  personalty  of  8.  did  i.ot  vest  in  H.  upon  the  making  of  the  deed,  and, 
therefore,  the  answer  in  this  case  presents  a  good  defense. 

Thomas  Kennedy  and  William  Lindsay  for  appellant ;  John  P.  Norvell  and 
Hanson  Kennedy  for  appellee. 

Nelson  v.  Howb  Machine  Co. 

Filed  March  14,  1888.     Appeal  from  Pulaski  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

1.  Demurrer — The  improbability  of  the  truth  of  facts  alleged  as  a  defense 
«an  not  be  considered  on  a  demurrer  to  the  answer. 
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2.  Sham  plea — Before  the  coart  would  be  authorized  to  strike  out  a  plead- 
ing upon  the  ground  that  it  is  a  sham  pleading,  it  must  clearly  appear  from 
the  record  that  it  is  false,  and  not  merely  a  defective  or  insufficient  plea. 

8.  Bonds—  Fraud  —It  is  a  good  defense  to  an  action  on  a  bond  that  the- 
obligee  fraudulently  substituted  another  writing  for  that  which  whs  read  to 
defendant,  und  which  he  supposed  he  was  signing. 

4.  Sureties-  -Guaranty—  The  surety  in  a  bond  executed  by  an  agent  to  his 
principal  for  the  faithful  performance  of  his  duties  is  not  entitled  to  notice 
of  the  acceptance  of  the  bond,  the  bond  not  being  a  contract  of  guaranty  but 
an  original  undertaking  of  suretyship. 

5,  Bonds — The  penalty  in  a  bond  being  fixed  at  ** —  thousand  dollars/'  the 
bond  is  not  void,  but  the  penalty  will  be  understood  to  be  limited  to  one 
thousand  dollars. 

Z.  T.  Morrow  for  appellant  ;    ().  H.  Waddle  and  L.  D.  Parker  for  appellees* 

Davbzac  v.  Seileb,  Ac. 

Filed  March  14. 1888.     Appeal  from  Kenton  Chancery  Court.     Opinion  of  the 

court  by  Judge  Bowden.  affirming. 

Partnership  -While  partnership  real  estate  passes  by  deed  like  other  realty, 
it  is  sffected  like  personally  by  the  rights  of  the  partners,  and  one  of  the 
partner*  can  not  sell  to  a  stranger  a  definite  interest  in  it,  and  thus  convert 
his  partner  into  s  joint  owner  with  the  stranger  Therefore,  where  one  of 
two  partners  undertook  to  sell  to  a  stranger  nn  interest  in  the  partnership 
real  estate,  he  is  not  liable  for  even  nominal  damages  for  not  doing  so.  aa 
both  he  and  the  vendee  must  be  presumed  to  have  known  that  it  could  not  be 
legally  done. 

Hallam  <fc  Mvers  for  appellant  ;  J  Ames  P.  Tarvin  and  B.  F.  Graziani  for 
Seiler. 

Daum  v.  Hackett. 

Filed  March  til.  18^8.     Appeal  from   Bracken  Circuit   Court.     Opinion  of  the* 
court  by  Judge  B'irbour.  affirming. 

1.  Parties  to  appeals  -The  mere  insertion  in  the  satement  of  parties  of  the 
names  of  garnishees  as  appellants  did  not  make  Ih-m  parties  to  the  appeal, 
as  they  did  not  except  to  the  order  appealed  from  requiring  them  to  pay  the 
attached  fund  into  court  or  pray  an  appeal. 

2.  Garnishment — The  principal  defendant  can  not  complain  »  f  an  order 
requiring  garnishees  to  pay  m<  ney  into  court  merely  because  the  money  was 
not  owing  to  him  but  to  another.     He  is  not  prejud.ced. 

3  Same — It  appearing  that  there  were  others  than  the  principal  defendant 
claiming  the  fund  attached,  the  court  should  not  have  ordered  the  garnishees 
to  pay  the  money  into  court  until  these  claimants  had  an  opportunity  to  be« 
heard,  and  they  mRy  yet  be  made  partus  and  assert  their  claim  if  they  ask  to» 
he  permitted  to  do  ho. 

H.  P.  Willis  and  John  L.  Scott  for  appelhr.t  :  R.  K.  Smith  for  appellee. 

I.SON  V.    ISDN. 

Filed  M*\rch  14.  1888.     Appeil  from  G.irrard  Circuit  Court.     Opinion   of  the 
court  by  Jud^e  Bowden,  affirming. 

1.  Pleading — Fraudulent  purchase  -An  nverment  that  the  defendant,  after 
he  h'id  sold  the  oroperty  he  h:id  purch  iss:l,  said  that  it  was  then  his  purpose 
not  to  pay  for  it.  was  not  equivalent  to  an  averment  that  the  defendant 
bought  the  property  with  the  fraudulent,  intent  not  to  pay  for  it.  although  the 
fact  alleged  might  have  been  evidence  of  a  fraudulent  purchase  if  such  a  pur- 
chase had  been  alleged. 

2.  Continuance  -As  the  plii»tilT  hid  two  distinguisheJ  lawyers  the  court 
properly  refused  a  continuance  apj  ked  for  upon  the  ground  th<»t  one.  of  them 
was  absent. 

Owsky  <fe  Laniram  for  a?;i.'llin    ;  11.  H.   Tomlinson  for  appellee. 
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UlilM  V.  FOKD. 

Filed  March  21,  1888.  Appenl  from  Boyd  Circuit  Court.  Opinion  of  the 
court  by  presiding  Judge  Ward,  affirming  as  to  one  judgment  and  dis- 
missing as  to  another. 

1.  Sale  bonds  —Limitation — The  statute  providing  for  the  release  of  sureties 
in  bonds  hnving  the  iorce  of  a  judgment,  when  the  plaintiff,  at  any  time  for 
the  space  of  a  year,  fails  to  issue  executions,  applies  only  to  bonds  to  ben- 
eficial creditors  who  alone  may  control  the  collection  by  execution.  It  can  not 
be  applied  to  judicial  bon<is,  the  collection  of  which  the  court  only  can  con- 
trol. In  this  case  the  bond  was  made  payable  to  **  James  R.  Ford,  assignee  of 
John  D.  Mims,  Commissioner."  The  sale  was  made  in  a  suit  instituted  by 
James  R.  Ford,  assignee  of  John  D.  Mims,  to  settle  the  trust  estate.  In  this 
action  to  enjoin  the  co  lection  of  ><n  execution  on  the  bond  upon  the  ground 
that  more  than  a  year  had  elapsed  between  the  maturity  of  the  bond  and  the 
issual  of  execution,  it  is  not  alleged  that  J  Mines  R.  Ford  was  the  beneficial 
creditor,  or  that  he  hnd  any  right  to  the  fund  or  power  to  control  it  other 
than  as  the  court  might  direct,  or  that  the  court  had  authorized  anyone  to 
collect  the  bond  until  a  short  time  before  the  execution  issued.  Held— That 
the  surety  in  the  bond  was  not  released. 

2.  Void  judgment  —Appeal  —The  court  rendered  a  judgment  dismissing 
plaintiff's  petition  and  granted  him  an  appeal.  Five  days  thereafter  the 
court  rendered  a  judgment  assessing  the  damages  occasioned  by  the  injunc- 
tion. Held— That  the  latter  judgment  was  void,  the  defendant  being  out  of 
court,  but.  this  court  can  not  reverse  a  void  judgment  until  there  has  first 
been  a  motion  in  the  lower  court  to  set  it  aside. 

E.  F.  Dulin  for  appellant  :  L.  T.  Moore  for  appellee. 

Bbown  v.  Fug  ate.  Ac. 

Filed  March  21,  1888.     Appeal  from   Pendleton  Circuit  Court.     Opinion    of 

the  court  by  Judge  Bowden,  reversing. 

Guardian  and  ward — A  guardian  had  the  power  to  sell  personal  property 
which  had  been  set  apart  to  his  wards  from  ihe  estate  of  -their  deceased 
fnttu-r  as  exempt  from  distribution,  and,  therefore,  had  the  power  to  ratify 
such  a  sale  made  by  the  administrator,  and,  having  done  so  and  accepted  the 
proceeds,  the  wards  thereafter  had  no  other  claim  than  they  would  ha\e  had 
if  the  guardian  had  sold  instead  of  having  ratified  the  sale. 

J.  T.  Simon  for  appellant  ;  John  H.  Barker  for  appellees. 

Colling's  Adm'b  v.  Knefleb. 

Filed  March  21,  1888.     Appeal  from  Spencer  Circuit  Court.     Opinion   of   the 

court  by  Judge  Bowden.  dismissing. 

Appellate  jurisdiction  -The  amount  in  controversy  may  be  fixed  by  agree- 
ment when  there  is  any  element  of  doubt  as  to  how  much  it  is,  but  when  the 
amount  is  certain  the  pnrties  can  not  give  this  court  jurisdiction  by  agreeing 
that  the  judgment  may  be  for  a  greater  amount  than  the  plaintiff  has 
claimed. 

G.  G.  Gilbert  for  appellant  ;  W.  H.  Anderson  for  appellee. 

Hopkins.  Adm'b  v.  Myebb. 

Filed  March  21,  1888.  Appeal  from  Nicholas  Circuit  Court.  Opinion  of  the 
court  by  presiding  Judge  Ward,  affirming. 

1.  Reversible  errors  -Considering  the  amount  in  controversy  and  the  num- 
ber of  credit*  in  dispute,  an  error  of  $10  in  the  verdict  of  the  jury — being 
about  3  per  cent,  of  the  amount  in  controversy  and  5  per  cent,  of  the  verdict 
returned— is  too  small  to  warrant  a  reversal,  especially  as  it  was  clearly  an 
error  of  calculation,  and  was  not  called  to  the  attention  of  the  trial  court  in 
the  motion  and  grounds  for  a  new  trial.  . 

2.  Certificate  to  deposition— Where  a  party  is  present  at  the  taking  of  a  dep- 
osition the  certificate  should  state  whether  he  was  present  in  person  or  by 
attorney,  but  if  not  present  it    is  sufficient  to  state  the  fact  in  the  certificate. 
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a-*  such   a   statement  meant*  that    he  was  not  present  eithei     n  person  or  by 
attorney. 

Ross  &  Owens  for  appellant  ;  Thomas  Kennedy  for  appellee. 

Riley  v.Caltbon. 

Filed  March  21,1888.  Appeal  from  Clinton  Circuit  Court.  Opinion  of  the 
court  by  presiding  Judge  Ward,  dismissing  appeal  and  cros  oneal. 
Appeals— Value  in  controversy  -In  a  contest  hetween  an  attao  tng  creditor 
and  the  claimant  of  property  attached  the  value  of  the  property  in  contest 
determines  or  fixes  the  amount  in  controversy,  and  no  appesl  can  be  taken 
from  the    judgment  determiomg  the   right  of   the  claimant  '  o  property 

unless  it  is  shown  that  the   value  of  the  property  is  one  huu  .         dollars  or 
more. 

Sam  C.  Hardin  for  appellant ;  J.  A.  Brents  for  appellee. 

Mount  v.  Johnson. 

Filed  March   21,  1888.     Appeal   from  Hnrdm  Circuit  Court.     Opinion  of  the 

court  by  presiding  Judge  Ward,  affirming. 

Pleading  —  Former  adjudication — An  answer  relying  upon  the  fact  that  there 
had  been  a  judgment  rendered  against  defendant  in  a  previous  action  on  the 
same  liability  was  not  sufficient,  as  it  did  not  aver  that  said  judgment  had 
been  satisfied,  or  that  it  was  in  fall  force  aod  effect. 

James  Montgomery  for  appellant  :  Bush  <k  Robertson  for  appellee. 

City  or  Owensbobo  v.  Board  of  Tbustbbs  or  Owensbobo  Public  Schools. 

Filed  March  21,  1888.     Appeal  from  Daviess  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Municipal  taxation  -Public  schools  —Mandamus — By  an  act  of  the  Legisla- 
ture it  was  provided  that  the  mayor  and  council  of  the  city  of  Owensboro 
should  annually  levy  a  tax  of  not  exceeding  a  certain  amount,  upon  applica- 
tion of  the  board  of  trustees  of  the  public  schools,  "which  shall  be  under  the 
exclusive  control  of  said  board  of  trustees,  for  the  purpose  of  keeping  in 
repair  said  school  buildings,  and  for  supplies  necessary  to  carry  on  said 
schools."  By  a  subsequent  act  it  was  provided  that  the  mayor  and  council, 
on  demand  of  the  school  board,  should  annually  cause  to  be  assessed,  levied 
and  collected  for  school  purposes  a  tax  not  exceeding  a  certain  amount, 
which,  when  collected,  was  to  be  paid  over  to  the  school  board,  and  to  be 
under  their  exclusive  control  for  the  purpose  of  paying  the  annual  expenses 
of  said  schools.  Prior  to  these  enactments  there  was  nothing  in  the  acts 
relating  to  the  subject  directing  the  school  trustees  to  make  the  application 
for  the  levy  of  the  tax.  This  was  an  application  for  a  mandamus  to  compel 
the  mayor  and  council  to  levy  a  tax  of  a  certain  amount  for  tuition  purposes 
and  another  tax  for  repairs  and  supplies,  the  amounts  fixed  being  within  the 
limits  prescribed  by  the  acts  referred  to.  The  defendants  denied  that  there 
was  any  necessity  for  any  greater  tax  than  they  had  levied,  and  averred  also 
that  the  board  of  trustees  had  in  their  treasury  a  surplus  of  $11,882.84.  A 
demurrer  was  sustained  to  this  answer.  Held  -That  under  the  statutes  re- 
ferred to  the  school  trustees  are  the  persons  who  are  to  determine  the  amount 
of  tax  within  the  limits  prescribed,  and  the  mayor  and  council  have  no  dis- 
cretion as  to  levying  the  tax  when  the  amount  fixed  is  within  that  limit,  and, 
although  the  answer  avers  that  the  school  board  has  a  surplus  of  $11,882.84  in 
its  treasury,  it  does  not  present  a  defense,  as  it  does  not  aver  that  any  part 
of  that  surplus  can  be  used  for  the  expenses  of  the  school  or  for  repairs.  It 
may  all  belong  to  the  fund  set  apart  for  the  payment  of  bonds,  or  for  build- 
ing. 

G.  W.  Williams  <fc  Son  and  R.  W.  Slack  for  appellant ;  W.  N,  Sweeney  A 
Son  for  appellees. 

McBBAYBB  V:  WATEBriELD. 

Filed  March  21.  188S.     Appeil  from  Anderson  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 
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Mechanic'' a  lien — A)  'Xication  of  payment* — Ordinarily  one  who  purchases 
materials  to  be  usee  ;n  the  con  at  roc  lion  of  several  houses  is  not  entitled  to 
a  lien  as  to  all  or  any  one  without  making  an  account  as  to  the  material 
furnished  for  and  used  in  each  house,  but  thts  rule  does  not  apply  to  the  facts 
of  this  case. 

Appellee  sued  appellant  upon  an  account  for  lumber  sold  and  delivered  for 
and  used  in  the  t^f>ding  of  two  houses.  The  two  houses  were  built  together 
and  at  the  snme-ulme,  but  on  adjoining  lots,  one  of  which  was  owned  by  ap- 
pellant and  the  other  by  his  wife.  About  the  same  amount  and  character  of 
lumber  was  used  in«ach.  Since  the  statement  was  filed  in  the  clerk's  office 
appellant  has  p*rf  .'ion  his  indebtedness  $150,  leaving  a  balance  of  $116.77, 
for  which  appi  u>  -Claims  a  lien  on  the  house  and  lot  owned  by  appellant. 
There  »re  no  facts  shown  which  give  to  appellee  a  lien  on  the  wife's  property. 
Held— That  appellee  had  two  debts  against  the  appellant,  one  secured  by  a 
lien  and  one  unsecured,  and  as  appellant  made  no  direction  as  to  the  applica- 
tion of  the  payment  the  appellee  had  the  right  to  apply  it  to  the  payment  of 
that  debt,  or  part  of  the  indebtedness  which  was  unsecured,  and  if  appellee 
failed  to  do  this  the  chancellor  had  the  right  to  so  apply  it.  Therefore,  appel- 
lee is  entitled  to  enforce  his  lien  upon  appellant's  lot  for  the  balance  of  his 
account. 

Thomas  H.  Hank*  for  appellant;  W.  H.  Bickers  for  appellee. 
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KENTUCKY  COURT  OF  APPEALS. 

Bank  of  Commerce  v.  Payne  &  Viley,  Ac. 
(Filed  Dec.  17,  1887.) 

1.  Attachment — Where  a  debtor's  departure  from  the  county  of  his  resi- 
dence for  the  purpose  of  avoiding  arrest  to  answer  a  criminal  charge  has 
the  effect  to  prevent  the  service  of  summons  to  answer  in  a  civil  action  for 
the  same  wrong  the  creditor  is  entitled  to  an  attachment  against  his  property 
upon  the  ground  that  he  "has  left  the  county  of  his  residence  to  avoid  the 
service  of  a  summons." 

2.  Same — Where  a  debtor,  for  his  own  benefit,  without  consent  of  the 
creditor,  has  disposed  of  goods  for  which  warehouse  receipts  have  been 
issued  and  delivered  as  collateral  security  for  money  borrowed,  an  attach- 
ment may  be  issued  against  his  property  upon  the  ground  that  he  has  dis- 
posed of  his  property  "with  the  fraudulent  intent  to  cheat,  hinder  and  delay 
his  creditors." 

3.  Same — Exemptions—  An  assignee  for  the  benefit  of  creditors  did  not 
acquire  by  the  dee*d  of  assignment  any  interest  in  or  control  over  property 
of  the  debtor  which  was  exempt  from  execution  and  expressly  excepted 
from  the  conveyance,  and  the  debtor  having  failed  to  assert  any  claim  to 
such  property  or  its  proceeds  in  this  action  in  which  it  was  sought  to  be 
subjected  under  an  attachment,  the  court  should  have  applied  the  proceeds 
to  the  debts  of  the  plaintiff,  the  only  other  party  having  any  claim  to  the 
fund. 

4.  A  deed  of  assignment  for  the  benefit  of  creditors  is  not  rendered  invalid  by 
the  failure  of  the  assignee  to  take  the  oath  and  execute  the  bond  required  by 
the  statute. 

5.  Where  the  Fidelity  Trust  and  Safety  Vault  Company  is  made  an  assignee 
for  the  benefit  of  creditors  the  county  court  may  in  its  discretion  require  the 
company  at  the  time  the  bond  i$  executed  to  give  personal  security,  or  may 
dispense  with  it,  and  in  either  case  the  instrument  is  good  as  a  statutory 
bond. 

6.  The  intent  with  which  a  deed  of  assignment  for  the  benefit  of  creditors  is 
made,  and  not  the  actual  tendency  or  effect  of  the  deed,  determines  the 
question  whether  or  not  it  is  fraudulent  and  void.  Therefore,  if  it  be  a 
trick  or  contrivance  for  the  debtor's  own  advantage  an  equal  and  honest 
distribution  of  his  estate  among  his  creditors  being  a  secondary  and  subordi- 
nate consideration,   or   part   of   a    plan  or  scheme  previously  concocted,  in 
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pursuance  of  which  creditors  are  intended  to  be  or  have  been  deceived  into 
false  security,  overreached  and  defrauded,  then  the  deed  should  be  held 
void. 

As  the  deed  of  assignment  attacked  in  this  case  was  executed  not  in  good 
faith  and  with  intent  to  deal  fairly  and  justly  by  creditors,  but  in  further- 
ance and  as  part  of  a  scheme  devised  by  the  debtors  to  obtain  an  advantage- 
ous settlement  and  get  possession  of  and  destroy  certain  outstanding 
warehouse  receipts,  which  were  evidence  of  their  criminal  violation  of  law, 
in  the  accomplishment  of  which  purpose  they  had  already  deceived,  de- 
frauded and  wronged  their  creditors,  the  deed  is  set  aside  as  fraudulent  and 
void,  although  the  effect  is  to  prefer  an  attaching  creditor  to  the  exclusion 
of  other  creditors. 

7.  Estoppel-  -The  fact  that  the  president  of  a  bank,  one  of  the  creditors  of 
the  grantors,  was  present  at  a  creditors'  meeting  and  assented  to  a  resolu- 
tion requesting  the  assignee  to  proceed  to  collect  and  apply  the  property 
conveyed  to  pay  the  debts  does  not,  in  view  of  the  short  time  that  had 
elapsed  since  the  execution  of  the  deed  and  the  conduct  of  the  grantors,  of 
which  the  creditors  were  not  then  fully  advised,  estop  the  bank  from  ques- 
tioning the  validity  of  the  deed. 

8.  An  assignee  for  the  benefit  of  creditors  is  not  a  purchaser  for  value,  and, 
therefore,  it  is  not  necessary,  in  order  to  render  the  deed  of  assignment  in- 
valid, that  the  assignee  or  the  beneficiaries  should  have  participated  in  the 
fraud  of  the  grantors. 

9.  The  plaintiff  was  entitled  to  personal  judgment  for  the  debt  sued  on,  al- 
though there  had  been  no  actual  service  of  summons,  the  defendants  by 
counsel  having  tiled  an  answer,  in  which  they  did  not  controvert  the  plaintiff's 
claim.  It  was,  therefore,  error  to  dismiss  the  petition,  whether  or  not  the  al- 
leged grounds  of  attachment  were  sustained. 

Alex.  P.  Humphrey,  Chas.  S.  Grubbs  and  W.  O.  &  J.  L.  Dodd 
for  appellant. 

B.  F.  Buekner  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

September  10,  1884,  the  Bank  of  Commerce  instituted  this  action 
against  Payne  &  Viley,  a  firm  composed  of  H.  C.  Payne  and  John 
T.  Viley,  doing  business  prior  to  that  time  in  the  city  of  Louisville. 

In  the  petition  it  is  stated  the  plaintiff  held  fouT  promissory  notes 
not  then  due  on  the  firm  for  the  aggregate  amount  of  $18,500;  that 
each  of  the  defendants  had  departed  Irorn  trje  county  of  his  resi- 
dence to  avoid  the  service  of  summons,  and  had  sold,  conveyed  or 
otherwise  disposed  of  his  or  their  property,  or  suffered  or  permitted 
it  to  be  sold, with  the  fraudulent  intent  to  cheat,  hinder  or  delay  his 
creditors.  In  an  amended  petition  it  is  stated  the  deed  hereafter 
referred  to  was  made  by  them  with  like  intent. 

An  attachment  was  issued,  and  the  Fidelity  Trust  and  Safety 
Vault  Company,  created  a  corporation  by  the  general  assembly, 
was  with  others  summoned  on  the  same  day  as  a  garnishee. 

September  12  the  plaintiff  filed  in  the  clerk's  office  its  amended 
petition  making  said  corporation  a  party  defendant,  and  stating 
therein  that  September  6  Payne  &  Viley  executed  and  acknowledged 
a  pretended  deed  of  trust,  purporting  to  transfer  to  it  all  the  prop- 
erty owned  by  them  as  partners  and  as  individuals,  except  such  as 
was  by  law  exempt  from  execution,  the  kind  and  description  of 
which  is  set  out  in  the  amended  petition. 

It  is  recited  in  the  deed,  a  copy  thereof  being  filed  as  an  exhibit, 
that  the  conveyance  was  made  to  the  corporation  in  trust  to  collect 
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^ill  the  property  mentioned  therein,  and  with  convenient  speed  sell 
the  same  for  cash,  or  on  such  reasonable  credit  as  the  trustee  in  its 
^discretion  might  deem  for  the  best  interest  of  the  creditors  of  Payne 
«fc  Viley;  that  the  trustee  should  of  the  money  collected  first  pay 
adl  charges,  costs  and  reasonable  compensation  to  itself,  and  the  bal- 
ance left  to  ail  creditors  of  the  firm  and  of  the  individual  members 
thereof,  according  tosuch  priorities  or  liens  as  existed  by  law  or  con- 
tract, and  then  to  distribute  ratably. 

It  is  also  stated  in  the  amended  petition  that  said  corporation 
Sept.  8  took  possession  *<>f  a  considerable  portion  of  the  property 
and  sold  some  of  it  before  this  action  was  commenced,  but  did  not 
by  any  one  of  its  officers  qualify  as  trustee  until  after  the  writ  of 
attachment  was  issued  and  executed  upon  divers  garnishees,  nor  had 
executed  the  boncl  required  by  law  in  such  cases  when  the  amended 
petition  was  filed. 

The  relief  prayed  for  was  judgment  setting  aside  the  deed  sub- 
jecting the  property  conveyed  thereby  and  that  attached  to  the  satis- 
faction of  the  debts ;  and  in  a  subsequent  pleiding,  the  notes  having 
become  flue  in  the  meantime,  personal  judgment  against  Payne  & 
Viley  thereon  was  also  nsked. 

Payne  &  Viley,  though  not  actually  summoned,  entered  by  coun- 
sel their  appearance  and  filed  answer,  denying  the  deed  was  executed 
with  the  intent  alleged  by  the  plaintiff  and  controverting  the  ground 
of  the  attachment,  as  was  likewise  done  by  the  trustee  in  its  answer, 
but  the  justice  of  the  debt  sued  on  was  not  controverted  by  either  of 
the  defendants. 

The  judgment  appealed  from  N  that  the  attachment  be  discharged 
and  petition  dismissed  at  the  plaintiff's  cost. 

There  is  very  little  room  for  discussion  about  the  facts  of  the  case, 
but  legal  questions  arise,  some  of  which  have  not  heretofore  been 
passed  on  by  this  court. 

It  appears  that  Payne  &  Viley  commenced  business  as  warehouse 
commission  merchants  in  1878,  anil  were  from  the  beginning  in  the 
habit  of  giving  w  ha  re  house  receipts  on  bagging  in  or  by  them  rep- 
resented to  be  in  their  warehouse  as  collateral  security  for  the  pay- 
ment of  money  borrowed  from  banks.  One  of  the  members  also 
contracted  individual  debts,  for  which  he  pledged  his  private  prop- 
erty, consisting  principally  of  stocks  and  bonds,  and  in  the  end  be- 
came heavily  involved. 

In  the  summer  of  1882,  as  both  m?mbers  of  the  firm  in  their 
depositions  admit,  they  knew  it  was  insolvent,  but  except  their 
bookkeeper  no  one  else  was  aware  of  or  seemed  to  suspect  it,  and 
consequently  they  were  enabled  to  effect  new  loins  or  postpone  the 
payment  of  existing  debts  by  means  of  the  warehouse  receipts,  al- 
though, as  the  bookkeeper  testifies,  "they  disposed  of  the  bagging 
-while  the  receipts  were  still  outstanding  without  the  consent  of  the 
holders  of  such  receipts." 

In  July,  1884,  however,  being  convinced;they  could  not  much 
longer  conceal  the  actual  financial  condition  of  the  firm,  they  com- 
menced to  devise  some  plan  by  which  to  obtain  a  composition  set- 
tlement satisfactory  to  its  creditors,  and  consulted  a  friend  on  the 
subject  and  soon  after  employed  counsel  to  advise  and  aid  them. 

There  was  at  first  a  difference  of  oiinion  as  to  the  feasibility  of 
obtaining  such  settlement  without  the  execution  of  a  deed  of  assign- 
ment, which  for  manifest  reasons  they  wished  to  avoid,  one  of  the 
members  of  the  firm  and  the  friend  consulted  believing  it  could  be 
done,  while  the  other  and  their  counsel  believed  it  could  not. 


Digitized  by 


Google 


46 


THE  KENTUCKY  LAW  BEPOBTEB. 


But  it  was  understood  and  agreed  between  them  that  in  order  tr* 
have  the  required  time  in  which  to  determine  upon  and  carry  out 
the  plan  most  likely  to  accomplish  the  object  of  settling  with  and 
satisfying  the  creditors  it  was  essential  to  obtain  a  renewal  of  such 
of  their  notes  as  fell  due  about  that  date,  and  to  induce  the  banks, 
their  creditors,  to  agree  to  it,  the  members  of  the  firm,  or  one  of 
them,  represented  that  as  the  season  for  the  sale  of  bagging  did  not 
commence  until  about  September  it  was  necessary  for  the  payment 
of  the  debts  to  he  deferred  until  that  time  to  enable  the  firm  to 
sell  the  bagging  for  which  the  receipts  held  by  the  banks  had  been 
given,  and  with  the  proceeds  of  such  sales  as  made  to  take  up  the 
receipts. 

Accepting  that  representation  as  true,  and  believing  the  bagging 
was  still  in  possession  of  the  firm,  the  officers  of  the  banks  applied 
to  except  one,  The  Breckinridge  Bank,  consented  to  the  proposed 
removal  and  extension,  while  the  debt  of  the  one  that  refused  was 
then  paid  off  in  full. 

Immediately  alter  the  transaction  Payne,  who  seems  to  have 
been  the  leading  and  controlling  member  of  the  firm,  left  his  place 
of  business  and  county  of  his  residence  and  remained  away  until 
Saturday,  September  6,  when,  being  notified  by  his  friend,  he  re- 
turned to  Louisville  for  the  purpose  of  executing  and  acknowl- 
edging the  deed  of  assignment,  which  was  done  in  the  office  of  their 
counsel  after  9  p.  m.,  the  president  of  the  Fidelity  Trust  and  Safety 
Vault  Company  being  there  ready  to  accept,  and  a  deputy  clerk 
present  to  take  acknowledgment  of  the  deed,  both  of  whom  were 
admonished  to  say  nothing  about  the  transaction. 

In  each  of  the  two  daily  newspapers  published  in  Louisville  the 
next  morning  (Sunday)  an  article  appeared,  prepared  at  the  instance 
of  Payne  *fr  Viley,  in  which  the  assignment  was  announced,  and 
the  statement  made  the  debts  were  less  than  half  the  amount  they 
turned  out  to  be,  and  the  assets  sufficient  to  pay  them,  and  on  the 
same  day,  by  the  first  outgoing  railroad  train,  they  both  left  and 
went  to  another  county  of  the  State  for  the  purpose,  as  they  substan- 
tially admit,  to  avoid  inquiries  as  to  the  actual  condition  of  the 
firm,  and  to  await  the  action  of  their  creditors  on  the  proposition  for 
a  settlement  to  be  submitted  at  a  meeting  which  was  held  the  next 
day,  M'U'd.iy. 

Tnec.-Mi  ii. tied  \alue  of  the  firm  and  individual  assets  as  appears 
from  a  iik\imr  itaLini  furnished  by  them  to  their  creditors,  was  about 
$03,0(10,  un  i  wo  items  of  the  list  valued  at  $2o,000  could  not  then  be 
regarded  as  more  than  possibly  available  in  paying  the  debts,  even 
if  in  good  faith  so  designed,  because  they  consisted  of  proceeds  of 
land  lying  in  a  distant  State,  the  property  of  Payne's  wife,  the  power 
to  sell  which  for  that  purpose  was  questionable,  and  a  gift  from  his 
father  which  might  or  might  not  be  made.  On  the  other  hand  the 
indebtedness  of  the  firm  was  about  $161,000,  and  that  of  Payne  about 
$00,000,  while  of  about  42,000  rolls  of  bagging,  for  which  they  had 
issued  and  delivered  to  their  creditors  warehouse  receipts  as  col- 
lateral security, ab. nit  :J7,00(),  valued  at  about  $144,000,  had  been  dis- 
posed of,  only  about  o,/)00  rolls  being  upon  examination  made  after 
the  execution  of  the  deed  found  in  their  warehouse  or  under  their 
control.  Being  as  they  state  in  their  depositions  advised  by  their 
counsel  tint  their  creditors  had  rejected  their  proposition  for  u 
settlement,  were  very  angry  with  them,  and  that  it  was  the  only 
thing  left  for  them  to  do,  both  Payne  &  Viley,  immediately  after 
the  creditors'  meeting,  left  the  United  States  and  went  to  the  Domin- 
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ion  of  Canada,  where  they  remained  up  to  the  time  the  judgment 
was  rendered. 

Whether  the  deed  of  assignment  be  valid  or  not  we  think  the 
lower  court  was  not  authorized  hy  the  pleadings  and  proof  in  this 
case  to  either  dismiss  the  petition  or  discharge  the  attachment. 
The  record  shows  Payne  &  Viley  by  their  employed  counsel  went 
into  court  and  filed  answer,  which  was  not  only  duly  sworn  to  by 
them  but,  as  they  admit,  expressly  authorized  by  them  to  be  filed. 
They  should,  therefore,  be  regarded  as  waiving  actual  service  of 
summons  and  before  the  court;  and  such  being  the  case  the  plain- 
tiff was  clearly  entitled  to  personal  judgment  against  them  for  the 
debt  sued  on.  The  proof  is  sufficient  to  sustain  both  the  alleged 
grounds  of  attachment. 

The  purpose  of  Payne  in  absenting  himself  from  the  county  of 
his  residence  from  July  to  September,  as  is  substantially  admitted 
by  him,  was  to  prevent  inquiry  and  investigation  by  creditors  in 
regard  to  the  true  condition  of  the  firm  and  the  fraudulent  methods 
of  business  used  by  the  members,  which  he  knew  would  inevitably 
cause  meritorious  actions  to  be  brought  and  summons  issued  against 
them.  Their  flight  to  Canada,  though  for  the  purpose  of  avoiding 
arrest  to  answer  a  criminal  charge,  had  the  effect  to  prevent  the 
service  of  summons  to  answer  in  civil  action  for  the  same  wrong. 
While,  therefore,  the  proof  does  not  bring  this  case  within  the  letter, 
it  does  come  within  the  reason  of  subsection  4,  section  194,  Civil 
€ode. 

The  second  ground  existed  beyond  question.  For  if  the  disposal 
by  the  debtor  for  his  own  benefit,  without  consent  of  the  creditor,  of 
goods  for  which  warehouse  receipts  have  been  issued  and  delivered 
as  collateral  security  f.»r  money  borrowed  be  not  an  act  done  with 
the  fraudulent  intent  to  cheat,  hinder  and  delay  such  creditor  in  the 
meaning^of  subsection  7,  it  is  hard  to  conceive  a  case  that  would  be. 

Such  an  act  is  not  only  fraudulent  but  by  statute  is  made  crimi- 
nal. 

The  bagging  for  which  warehouse  receipts  were  held  by  the  Bank 
of  Commerce  was,  as  its  chief  officer  testifies,  of  value  sufficient  to 
satisfy  the  whole  of  its  debts  against  the  firm,  but  it  had  been  fraud- 
ulently disposed  of  and  none  was  to  be  found  when  this  action  was 
commenced. 

The  remaining  inquiry  in  this  connection  is  then  whether  there 
was  any  property  besides  that  attempted  to  be  conveyed  by  the  deed 
of  assignment  subject  to  the  plaintiff's  debts. 

The  trustee  did  not  acquire  by  the  deed  any  interest  in  or  control 
of  the  property  of  H,  C,  Payne  that  was  then  exempt  from  execu- 
tion by  reason  of  his  status  of  bona  fide  housekeeper  with  a  family, 
then  as  it  is  conceded  existing,  for  it  was  expressly  excepted  from 
the  conveyance.  N<>r  has  Payne,  though  a  party,  set  up  any  claim 
to  that  property  or  to  the  proceeds  of  such  of  it  as  has  been  sold. 
Therefore,  though  we  think  the  evidence  shows  he  had  before  the 
judgment  was  rendered  ceased  to  be  such  housekeeper,  it  is  imma- 
terial whether  he  had  or  not.  For  whatever  right  he  had  to. the 
property  or  its  proceeds  was  waived  by  his  failure  to  set  up  claim  to 
it  in  this  action,  and  it  was  in  the  power  of  the  court  and  its  duty, 
having  control  of  the  fund  arising  from  that  source,  to  have  applied 
it  to  the  debts  of  the  plaintiff,  the  only  other  party  having  any  claim 
to  it. 

The  two  grounds  upon  which  it  is  contended  the  deed  of  assign- 
ment is  invalid  and  inoperative  against  the  attachment  are: 
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First.  That  the  trustee  failed  to  comply  with  section  1,  chapter 
109,  General  Statutes. 

Second.  That  it  was  made  with  intent  to  delay,  hinder  or  defraud 
creditors. 

The  section  referred  to  is  as  follows: 

"That  hereafter  it  shall  not  be  lawful  for  the  trustee  or  assignee, 
in  any  conveyance  made  for  the  benefit  of  creditors,  in  any  wise  to 
proceed  to  execute  the  trust  until  he  shall  appear  in  the  county  court 
of  the  county  where  such  conveyance  may  have  been  recorded  and 
taken  an  oath  faithfully  to  execute  the  duties  confided  to  him  by 
such  conveyance  agreeably  to  law;  and  shall  likewise  execute  a  cov- 
enant in  open  court,  with  good  and  sufficient  security,  to  he  approved 
by  said  court,  payable  to  the  grantor  or  any  beneficiary  in  such  con- 
veyance, to  the  effect  that  he  will  faithfully  in  proper  time  discharge 
all  the  duties  of  trustee  or  assignee  imposed  upon  him  by  the  con- 
veyance or  by  the  law  of  the  land." 

It  appears  that  the  attachment  was  issued  and  levied  and  sum- 
mons executed  on  the  Fidelity  Trust  and  Safety  Vault  Company 
before  either  the  required  oath  was  taken  or  bond  executed,  and  that 
it  was  not  until  February,  188o,  that  any  bond  with  personal  security 
•was  made,  the  first  one  having  been  given  without.  It  is,  houever, 
contended  for  appellees  that  by  section  9  of  the  act  incorporating 
the  company  and  empowering  it  to  act  as  an  assignee  it  was  ex- 
empted from  the  duty  of  giving  personal  security  in  such  cases. 
That  section  is  as  follows:  "The  capital  of  said  company  shall  be 
taken  and  considered  as  the  only  security  required  by  law  for  the 
faithful  performance  of  its  duties;  and  other  security  shall  not  be 
required  upon  its  appointment  to  any  of  the  otfios  or  duties  men- 
tioned herein  except  when  required  by  the  courts  or  by  parties  in 
interest." 

We  perceive  no  necessary  conflict  between  the  two  sections;  for 
the  court  may,  in  its  discretion,  require  the  company  at  the  time  the 
bond  is  executed  to  give  personal  security  or  may  dispense  with  it, 
and  in  either  case  the  instrument  would  be  good  as  a  statutory 
bond. 

Hut  we  do  not  assent  to  the  proposition  of  counsel  that  the  as- 
signee did  not  under  the  statute  acquire  title  to  the  property,  and  a* 
a  consequence  the  attachment  lien  of  the  plaintiff  should  prevail 
merely  because  process  in  this  action  was  executed  before  the  oath 
was  taken  or  bond  was  executed. 

To  sustain  that  position  we  have  to  disregard  a  rule  admitting 
of  no  exception  that  a  trust  never  fails  for  want  of  a  trustee,  and  to 
assume  the  legislature  intended  by  the  section  quoted  that  the 
beneficiary  interest  already  vested  in  creditors,  so  far  as  a  deed  of  as- 
signment duly  executed,  acknowledged  and  accepted  can  vest  such 
an  interest  in  property,  may  be  divested  by  any  appreciable  delay  ta 
take  the  oath  and  give  the  bond  by  the  mere  recipient  of  the  nomi- 
nal legal  interest. 

Before  the  enactment  of  the  section  quoted  it  was  settled  by  this 
court  that  if  a  deed  of  assignment  be  valid  it  can  not  be  rendered 
invalid  by  omission  or  negligence  of  the  assignee.  Bank  U.S.  v. 
Huth,  4  B.  M.,  423.  And  counsel  admit  that  prior  to  that  section 
the  deed,  if  valid,  operated  to  pass  the  title  of  the  property  to  the  as- 
signee, and  as  a  necessary  consequence  it  was  not  subject  to  attach- 
ment. 

It  seems  to  us  that  admission  is  fatal  to  their  argument.  For  both 
the  reason  for  the  statute  and  the  language  used  show  it  was  intended 
to  benefit,  not  prejudice,  the  beneficiaries;  to  render  more  certain  andL 
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secure  not  more  uncertain  and  precarious  their  rights  and  interests. 
It  was  manifestly,  for  the  be.ter  security  of  creditors  against  the 
fraudulent  and  improvident  conduct  of  assignees,  that  the  oath  and 
bond  are  required,  and  for  no  other  apparent  reason.  For  the  faith- 
ful execution  of  his  duties  by  the  assignee  inures  to  their  benefit  and 
to  them,  and  the  grantor,  who  is  entitled  to  the  residuum,  is  the  bond 
made  payable. 

We  thfnk,  if  it  had  been  intended  that  the  omission  or  delay  of 
the  assignee  should  so  unjustly  prejudice  the  rights  of  the  benefi- 
ciaries, not  at  all  in  fault,  language  not  susceptible  of  misconstruction 
would  have  been  used  to  sav  so.  Toe  principal  ground  upon  which 
the  deed  is  assailed  is  that  it  was  in  the  language  of  section  1,  article 
1,  chapter  44,  General  Statutes,  made  "with  the  intent  to  delay, 
hinder  or  defraud  creditors." 

But  we  will  first  consider  the  efrect  to  be  given  to  the  attendance 
at  a  creditor*'  meeting  held  September  8,  and  the  assent  by  the 
chief  officer  of  the  plaintitT  to  a  resolution  there  adopted,  in  sub- 
stance authorizing  and  requesting  the  assignee  to  proceed  to  collect 
and  apply  the  property  conveyed  to  pay  the  debts. 

In  the  reply  of  the  plaintiff  it  is  stated,  and  not  controverted,  that 
at  the  time  of  that  meeting  its  president  was  not  informed  of  the 
nature  and  contents  of  the  deed,  and  he  testifies  to  the  same  fact. 

The  circumstances  of  this  case  preclude  the  belief  that  officer  acted 
fraudulently  or  in  bad  faith  to  either  the  grantors,  assignee,  or  the 
other  creditors;  and  in  view  of  the  short  time  that  had  elapsed  since 
the  execution  of  the  deed  and  the  conduct  of  the  grantors,  of  which 
the  creditors  were  not  then  fully  advised,  we  think  it  would  be  an 
improper  and  unreasonable  application  of  the  doctrine  of  estoppel  to 
deprive  the  plaintiff  of  the  right  to  have  it  set  aside  if,  as  alleged,  it 
wa-«  fraud uLt-ntly  made. 

The  ruling  of  this  court  as  to  the  true  test  of  the  validity  of  deeds 
of  a>sigument,  which  are  in  terms  embraced  by  the  statute',  has  been 
uniform  and  unvarying,  for  the  language  used  admits  of  but  one  in- 
terpretation. 

"It  is  the  intent  and  purpose  with  which  the  grantor  acts  that 
characterizes  the  conveyance  and  renders  it  fraudulent  under  the 
statute."  Taylor  v.  Eubank,  3  Mar.,  2;j9;  Lynn  v.  Bank  of  Ken- 
tucky, 5  J.  J.  M.,  o45 ;  Emery  v.  Fisher,  2  Bush,  7(>. 

"We  readily  concede  that  if  the  intention  in  the  execution  of  the 
deed  be  to  hinder  or  delay  creditors,  such  an  intention  entering  into 
and  producing  its  execution,  being  against  the  statute  and  bad,  will 
vitiate  the  whole  deed  though  it  be  made  upon  a  good  consideration, 
or  for  the  just  and  equitable  purpose  of  securing  an  equal  distribu- 
tion of  the  effects  among  all  the  creditors.  *  *  *  *  When  it  ap- 
pears on  the  face  of  the  deed  of  trust  that  the  motive  for  maRiug  it 
was  to  prevent  a  sacrifice  of  the  property,  a  bad  motive  is  shown — a 
motive  to  obstruct  the  ordinary  process  of  law  in  the  subjection  of 
the  property  to  the  payment  of  the  debts— which  vitiates  the  whole 
deed.  So  if  that  motive  aud  intention  be  proved  aliunde"  Vernon 
v.  Morton,  8  Dana,  203. 

"In  every  such  assignment  some  delay  is  unavoidable.  It  is  not, 
therefore,  the  fact  of  delay  but  its  character,  and  the  motive  which 
actuated  it.  that  is  deemed  fraudulent  in  law."  Cnristopher  v.  Cov- 
ington, 2  B.  M.,  3o8. 

"The  object  of  the  statute  was  to  prevent  deeds,  «&c,  fraudulent  in 
their  inception  and  intention,  and  not  merely  such,  as  in  their  effect 
might  hinder  or  delay  other  creditors.  It  is  the  corrupt  and  covinous 
motive,  the  fraudulent  intention,  the  mala  mens,  with  which  the  as- 
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signment  or  conveyance  is  made  that  constitutes  the  fraud  against 
which  the  denunciations  of  the  statute  are  directed,  and  without  the 
existence  in  fact,  or  presumed  existence  of  an  immoral  or  bad  inten- 
tion or  motive  y  fraud  can  not  be  perpetuated  either  at  common  law  or 
under  the  statute.  The  motive  is  to  be  arrived  at  from  the  facts  and 
circumstances  appearing  in  each  particular  ease."  Bank  U.  S,  v. 
Huth,4B.  M.,  430. 

In  German  Insurance  Bank  v.  Nunez,  80  Ky.,  334,  is  this  lan- 
guage: "In  all  cases  where  conveyances  are  made  for  the  ostensible 
purpose  of  securing  an  equal  distribution  among  creditors  of  the 
property  of  the  debtor,  the  validity  of  the  conveyance  depends  upon 
the  intention  of  the  debtor.  If  the  intention  is  to  hinder  and  delay 
creditors  in  the  enforcement  of  their  demands  against  the  debtor 
rather  than  to  secure  an  equitable  distribution  of  the  property 
among  creditors  and  for  their  benefit,  the  conveyance  is  fraudulent 
and  void.  It  is  not  the  effect  of  such  conveyances  that  determines 
their  validity,  for  every  such  conveyances  in  effect  hinders  and  de- 
lays creditors.  It  is  the  intention  that  controls,  and  that  intention 
can  not  be  better  determined  than  from  the  language  of  the  convey- 
ance, although  it  may  be  established  by  extrinsic  evidence." 

In  Codogan  v.  Kennett,  2  Cowp.,  432,  Lord  Mansfield,  construing 
the  English  statute,  13  Elizabeth,  said:  "The  question  in  every  case 
is,  whether  the  act  done  is  a  bona  fide  transaction,  or  whether  it  is  a 
trick  or  contrivance  to  defeat  creditors." 

And,  as  said  in  Burrill  on  Assignments,  sec.  332,  "the  same  test 
has  been  referred  to  as  decisive  by  Story,  in  his  work  on  Equity 
Jur.,  and  by  Chief  Justice  Marshall,  in  U.  S.  v.  Hare,  8  Cranch,  73." 

The  preamble  to  the  English  statute,  from  which  our  own  against 
fraudulent  conveyances  was  taken,  so  dearly  and  fully  sets  forth  the 
reason  and  object  of  such  enactment  as  to  leave  no  room  for  doubt 
or  construction.  It  is  as  follows:  "For  the  avoiding  and  abolishing 
of  feigned  covinous  and  fraudulent  feoffments,  gifts,  grants,  aliena- 
tions, conveyances,  <&c,  more  commonly  used  and  practiced  in 
those  days  than  hath  been  seen  or  heard  of  heretofore,  which 
feoffments,  <&c,  have  been  and  are  devised  and  contrived  of 
malice,  fraud,  covin,  collusion  or  guile  to  the  end,  purpose  and 
intent  to  delay,  hinder  and  defraud  creditors  and  others  of  their  just 
and  lawful  actions  with  debts,  accounts,  damages,  penalties,  for- 
feitures, <fec,  not  only  to  the  let  and  hindrance  of  the  due  course  and 
execution  of  law  and  justice,  but  also  to  the  overthrow  of  all  true 
and  plain  dealing,  bargaining  and  chevisanee  between  man  and 
man,  without  the  which  no  commonwealth  or  civil  society  can  be 
maintained  or  continued." 

It  seems  to  us  impossible,  looking  at  either  the  language  or  rea- 
son of  the  statute,  to  adopt  any  other  test  of  the  validity  of  a  deed 
of  assignment  For  having  the  necessary  effect  of  suspending,  and 
in  many  cases  defeating,  altogether  "remedy  by  the  due  course  of 
law"  guaranteed  by  the  Constitution,  it  should  never,  when  at- 
tacked by  a  complaining  creditor,  be  upheld,  if  made  in  bad  faith 
and  tainted  with  fraud.  Accordingly,  as  held  in  Vernon  v.  Martin, 
though  such  deed  be  made  upon  a  good  consideration,  or  for  the 
just  and  equitable  purpose  of  securing  an  equal  distribution  of  the 
effects  among  all  his  creditors,  yet,  if  the  intention  in  the  execu- 
tion of  it  be  to  delay,  hinder  or  defraud  them,  such  an  intention 
entering  into  and  producing  it  will  vitiate  the  whole  deed.  And,  as 
said  in  Christopher  v.  Covington,  in  ever  such  assignment  some 
delay  is  unavoidable;  but  it  is  not  the  fact  of  delay  or  hindrance, 
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butthe  intent  or  purpose  which  actuates  the  assignment  that  stamps 
it  as  bona  fide  or  fraudulent. 

As,  then,  it  is  not  the  actual  tendency  or  effect  of  such  a  deerl,  but 
the  interest  with  which  it  is  made  that  determines  the  question  of  its 
validity,  it  follows  that  if  it  be  a  trick  or  contrivance  for  the  debtor's 
own  advantage,  an  equal  and  honest  distribution  of  his  estate  among 
his  creditors  being  a  secondary  and  subordinate  consideration,  or 
part  of  a  plan  or  scheme  previously  concocted,  in  pursuance  of 
which  creditors  are  intended  to  be  or  have  been  deceived  into  false 
security,  overreached  and  defrauded,  then  the  transaction  should  be 
held  tainted,  and  the  deed  vitiated  and  void. 

It  does  aot  appear  that  the  assignee  or  the  beneticiaries  under  the 
deed  participated  in  the  fraud  imputed  to  the  grantors,  nor  is  it 
necessary  they  should  have  done  so  in  order  to  render  it  invalid. 
For,  as  recently  held  by  this  court,  an  assignee  for  the  benefit  of 
creditors  generally  is  not  a  purchaser  for  value.  He  stands  in  the 
position  of  his  assignor,  and  can  assert  no  equity  that  could  not  be 
asserted  by  the  debtor  himself.  Bridgford,  trustee  v.  Barbour,  &c, 
80  Ky.,  o*i);  Dietz's  Assignee  v.  SutclifTe,  80  Ky.,  u7>0.  Nor  does  it 
affect  the  question  that  in  setting  aside  the  deed  the  attaching  cred- 
itor may,  to  the  partial  exclusion  of  others,  be  paid  his  entire  debt. 
For  it  is  not  the  right  of  a  debtor,  unless  in  good  faith  and  legally 
done,  to  deprive  any  creditor  of  the  remedies  given  by  law,  and  the 
injury  to  those  who  choose  to  abide  by  a  fraudulent  i\w>i\  is  of  le-s 
consequence  than  the  necessity  of  enforcing  'Mrue  and  plain  dealing 
between  man  and  man."  In  testing  the  deed  of  assignment  in  ques- 
tion by  the  rules  mentioned,  so  plainly  in  accord  with  the  letter, 
object  and  scope  of  the  statute,  the  first  inquiry  tluit  naturally  arises 
is  why,  if  the  intent  of  Payne  &  Viley  was  to  make  an  honest,  fair 
and  full  transfer  of  their  estate  for  the  benefit  of  creditors,  it  was  not 
done  in  July.  The  hopeless  bankruptcy  of  the  firm  was  then  known 
to  them,  its  business  was  at  an  end  and  practically  abandoned. 

The  record  places  it  beyond  question  that  their  leading  and  con- 
trolling purpose  was  to  bring  about  a  composition  settlement  with 
creditors,  whereby  to  obtain  a  release  from  their  debts,  and  get 
possession  of  and  destroy  the  outstanding  warehouse  receipts  which 
were  indisputable  evidence  of  their  criminal  violation  of  law.  It  is 
equally  clear  that  the  assignment  was  a  secondary  consideration,  and 
not  made  until  they  were  advised  and  became  satisfied  the  main 
object  could  not  be  accomplished  without  it. 

They,  therefore,  in  order,  using  the  language  of  Payne,  "to  hold 
the  thing  in  its  present  shape  until  ripe  for  settlement,"  not  only 
delayed  until  September  whit  good  faith  to  their  creditors  required 
done  in  July,  but  intentionally  and  studiously  kept  the  true  condi- 
tion of  the*  firm  in  the  meantime  concealed  from  them.  But,  as 
most  of  the  debts  were  falling  due  and  suits  would  be  commenced 
for  their  collection  unless  an  arrangement  deferring  payment  could 
be  made,  they  got  all  of  them  renewed  but  that  due  to  the  Breckin- 
ridge hank  by  falsely  representing  they  still  had  the  bagging  for 
which  the  receipts  were  given.  The  Breckinridge  bank  is  not  shown 
to  have  had  any  greater  claim  upon  them  than  the  others,  and  the 
only  reason  for  discriminating  in  its  favor,  by  paying  its  debt  in  full 
when  they  knew  their  estate  was  not  sufficient  to  pay  onc-hdf  of 
the  whole  indebtedness,  was  that  it  was  necessary  to  prevent  suit  by 
it,  and  the  consequent  exposure  ol  the  condition  of  the  firm  which 
it  was  their  purpose  to  then  conceal. 

The  same  motive  induced  Payne  to  leave  Louisvilleafter  the  debts 
were  renewed,  for  he  admits  he  left  to  avoid  inquiry  and  investiga- 
tion by  the  creditors. 
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The  time  and  circumstances  under  which  the  deed  was  executed* 
and  the  faUe  statement  made  the  next  day  in  newspapers,  show  the 
same  leading  and  consistent  purpose  to  deceive  creditors  as  to  the 
actual  condition  of  the  lirm  and  their  methods  of  busineas,  and  thus 
more  certainly  bring  about  the  settlement  and  enable  them  to  secure 
possession  of  the  warehouse  receipts. 

The  evidence  makes  it  plain  to  us  that  the  deed  was  executed  not 
in  good  faith,  and  with  intent  to  deal  fairly  and  justly  by  creditors, 
but  in  lurtherance  and  as  part  of  a  scheme  devised  by  the  debtors  to 
obtain  an  advantageous  settlement  and  to  prevent  the  enforcement 
of  the  statute  violated  by  them,  in  the  accomplishment  of  which 
they  had  already  deceived,  defrauded  and  wronged  their  creditors. 

To  adjudge  such  tlevd  valid  merely  because  under  it  there  may  be 
an  equal  distribution  of  such  of  their  estate  as  the  debtors  may  have 
seen  proper  to  give  up,  would  be  neither  wise  policy  nor  sound 
morals. 

The  judgment  of  the  lower  court  is  overruled  for  further  proceed- 
ings consistent  with  this  opinion. 

Chief  Justice  Pryor  delivered  the  following  dissenting  opinion: 

The  intent  of  the  grantor  in  making  a  conveyance,  or  the  assignor 
in  making  an  assignment,  is  the  important  inquiry  in  determining 
the  validity  of  the  instrument  when  a>sailed  for  fraud,  and  if  the 
motive  for  making  the  conveyance  and  the  purpose  to  be  effected  by 
it  is  illegal  if  carried  out,  the  conveyance  will  be  cancelled. 

That  this  is  the  undoubted  rule  to  be  applied  between  the  debtor 
and  grantor  on  the  one  side  ami  his  creditors  on  the  other  will  not 
be  denied.  Jn  fact  there  is  no  essential  difference  between  my  asso- 
ciates and  myself  jis  to  this  general  doctrine,  but,  when  applied  to 
the  facts  of  the  particular  case,  I  feel  compelled  to  dissent  from  the 
opinion  rendered.  This  conveyance  is  assailed  by  the  appellant, one 
of  the  creditors  of  Payne  A*  Viley,  on  the  ground  th.it  it  was  made 
to  delay,  hinder  or  defraud  their  creditors,  and,  therefore,  under 
the  statute  against  fraudulent  conveyances,  is  void.  The  assign- 
ment was  adjudged  valid  by  the  court  below,  and  that  judgment  has 
been  reversed. 

I  maintain,  first,  that  no  creditor  has  been  defrauded  by  the  exe- 
cution of  the  cenveyance  or  hindered  and  delayed  in  the  collection 
of  their  debts;  second,  that  if  the  debtors  were  insolvent  when  they 
made  the  assignment  ami  by  its  teims  disposed  of  all  their  property 
for  creditors,  without  preference  and  receiving  no  advantage  to  them- 
selves to  the  prejudice  of  creditors,  the  chancellor  will  not  look  to 
the  motive  influencing  the  debtors  in  its  execution.  Tnat  although 
the  principal  object  in  maKing  the  assignment  was  the  hope,  expec- 
tation or  belief  on  the  part  of  the  debtors  that  the  creditors  would 
release  them  from  the  balance  of  tht  ir  debis,  or  would  decline  to 
pro-ecu; e  them  for  crimes  committed,  originating  out  of  their  bus- 
*  iness   transactions,  such    purposes  or   intention   can    not.  affect  the 

validity  of  the  instrument  unless  an  agreement   to  compound  the 
felony  has  been  shown,  or,  by  the  terms  of  the  assignment,  the  title 
,..  ,  was  to  vest  in  the  assignee  for  creditors  on  such  a  condition.     I  shall 

jj£--  assume,  therefore,  that  P.<\  ne  &  Viley  commenced  a  system  of  fraud 

by  repeated  promises  to  pay,  and  the  renewal  of  paper  to  the  banks, 
so  as  to  give  them  ample  time  to  prepare  for  an  assignment  that 
would  result,  in  their  opinion,  in  the  delivery  to  them  of  their  ware- 
house receipts  by  their  creditors,  and  in  that  manner  escape  all 
criminal  responsibility.    The  concession  made  is  broader,  perhaps, 
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than  the  facts  justify,  but  necessary  to  meet  the  legal  questions  or 
rather  the  view  taken  of  this  case'by  my  associates. 

If  the  purpose  to  be  effected  by  the  assignment  is  illegal,  that' 
is,  if  the  illegal  consideration  becomes  a  part  of  it,  either  expressly 
or  by  fair  construction,  or  is  to  be  carried  out  by  the  parties  in- 
tended, whether  by  secret   agreement  or  otherwise,   then  the  as- 
signment is    void.      When    absolute   and    unconditional  and  the 
assignment  is  made  not  only  to  secure  honest  debts   but  all   the 
dona  fide  debts  of  the  grantor,  then  the  motive  to  constitute  the 
fraud  must  in  some   manner  enter  into  the  transaction  itself  in 
order  to  affect  innocent  parties  or  honest  creditors.     The  reason 
is  that  it   is  not   unlawful   for  a  dishonest    man,   one  whose  life 
has  been    mainly  devoted  to   defrauding  others,  to   make  an   as- 
signment  for  the   benefit  of  all    his  creditors;   and  although   the 
prime  purpose  is  the  belief  on  the  part  of  the  debtor  at  the  time  he 
executes  it  that  his  creditors  will  then  be  merciful  to  him  and  re- 
lieve hi  hi  from   punishment  for  crime,  it  is  not  such  a  motive  as 
should  cause  the  chancellor  to  cancel  a  conveyance,  equitable  in  all 
of  its  terms  and  just  in  its  results.     Where  the  intent  is  unlawful 
and  enters  into  the  agreement  it  is  not  doubted  that  the  conveyance 
is  void.    The  sufficiency  of  the  consideration  in  such  a  case  will  not 
uphold  the  conveyance,  anil,  as  was  said  in  Verimn  v.  Morton,  8 
Dana,  247,  "if  the  object  be  to  delay  and  hinder  creditors  the  just 
and  equitable  distribution  of  the  effects  among  all  creditors"  will 
n.)t  save  the  conveyance    M?n  d  >  many  lawful  acts  fr  an  imoure  or 
improper  motives,  but  the  vicious  purpose  will   not  of  its  Mf  render 
that  unlawful  that  without  it  would  be  lawful.     It  w  is  the  duty  of 
the  debtors  in  thisease,  both  in  law  and  morals,  to  secure  equality 
among  their  creditors.    Tae  claims  upon  them   by  those  they  had 
defrauded,  as  well  as  other  creditors,  demanded  of  the  debtors  in 
their  insolvent  condition  that  an  assignment  should  be  m  ide.   They 
could  make  no  preference,  and  when  providing  for  creditors  they 
were  compelled  to  secure  equality  to  all.    The  act  of  an  ins  >l  vent 
debtor  in  producing  equality  between  creditors  in  the  distributi  m  of 
his  assets  is  both  commendable  and  lawful,  and  when  done  it  is  im- 
material what  motive  prompted  the  debtor  in  its  execution.     The 
motive  m  ly  be  corrupt,  but  when  no  creditor  has  been  injured  by  it 
and  no  advantage  obtained  by  the  debtor  under  it,  either  by  an. 
agreement  with  creditors  or  others,  the  act  is  lawful  and  the  trans- 
action should  not  be  disturbed.  The  creditor  who  has  been  provided 
for  with  all  others  under, the  same  instrument  will  not  be  listened 
to  because  his  vigilance  has  enabled  him  to  discover  an  impure  mo- 
tive on  the  part  of  the  debtor  in  its  execution.    The  assignment  had 
been  accepted  by  the  assignee  and  also  by  nearly  all  the  creditors, 
including    the    president  of   the  appellant,    before   the  latter  ob- 
tained its  attachment,  but  it  is  alleged,  and  doubtless  true,  that  when 
the  assignment    was   accepted  or  the   resolution   passed  directing 
the  assignee  to  sell  and  piy  creditors  as  soon  as  practicable,  and 
for  which  the  president  of  the  appellant  voted,  the  latter  was  not 
aware  of  the  contents  of  the  assignment  or  the  motives  causing  the 
execution  of  the  instrument.     While  one  cannot  be  estopped   by 
reason  of  the  existence  of  facts  he  could  not  have  ascertained,  and  I 
do  not  propose  to  rest  the  determination  of  this  case  on  the  doctrine 
of  estoppel,   it  shmes  the  danger   in   permitting  mere  intent  and 
motive  to  invalidate  an  instrument  lawful  in  itself  protecting  the 
rights  of  all  and  injuring  no  one.    What  facts  were  disco  vere  I  and 
really  existed?    It  was  ascertained  that  Payne  &  Viley  had,  in  deal- 
ing with  the  appellant  (a  bank)  and  many  other  banks,  subjected 
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themselves  to  a  prosecution  for  felony  by  reason  of  certain  warehouse 
receipts  they  had  deposited  as  collaterals;  that  they  were  or  had 
been  maturing  a  plan  to  compromise  with  creditors  and  get  posses- 
sion of  those  receipts  that  evidenced  their  crim<*.  That  in  order  to 
do  this  they  obtained  renewals  of  their  paper  from  time  to  time 
until  a  period  had  been  reached  when  they  could  make  an  assign- 
ment and  bring,  as  they  beliewd,  the  creditors  to  the  desired  com- 
promise. 

They  then  made  the  assignment,  with  all  their  motives  unknown 
to  any  creditor,  and  it  is  now  held  that  the  discovery  of  the  fraudu- 
lent purpose  must  cancel  the  deed  and  give  the  assets  to  the  attach- 
ing creditor  to  tire  exclusion  of  ail  others.  The  intent,  p-irpose  and 
belief  formed  no  part  of  the  contract,  but  was  the  inducement  to  do 
an  act  which  every  principle  of  equity  and  justice  demanded  should 
be  done.  That  which  was  lawful  is  set  asiie,  and  that  which  seems 
to  me  to  be  inequitable  and  unjust  dircte  1  to  he  substituted  by  the 
chancellor.  It  is  proper  to  ex  ami  ac  the  cases  in  which  the  ge  leral 
doctrine  as  to  intent  on  the  part  of  the  grantor  has  been  applied  and 
the  utterances  made  in  the  opinions  delivered  now  relied  on  as  estab- 
lishing the  principle  to  be  followed  by  the  chancellor  in  the  present 
case.  The  facts  and  circumstances  connected  with  those  cases  may 
be  and  are  essentially  different  from  the  one  under  consideration, 
and,  therefore,  the  propriety  of  making  the  investigation  to  see  hovy 
this  doctrine  has  been  applied  so  as  to  enable  us  to  distinguish  the 
one  class  of  cases  from  the  other.  It  will  be  found  that  those  utter- 
ances were  made,  either  in  cases  where  there  was  no  fraud  estab- 
lished, a«<  in  Vernon  v.  Morton,  8  Dana,  247,  and  Bmk  of  U.  S.  v. 
Hnth,  4  B.  M.,  428,  or  in  cases  where  the  fraudulent  motive  or  in- 
tent affected  the  rights  of  creditors  or  resulted  in  som  »  advantage  to 
the  debtor  or  the  grantor.  In  theca^eof  Ward  v.  Trotter,  8  Monroe,  1, 
tne  consideration  was  sufficient,  but  the  fraudulent  intent  appearing 
on  the  face  of  the  deed  it  was  held  as  a  matter  of  law  that  the  deed 
was  void.  The  facts  being  conceded,  the  legal  question  was  alone 
raised.  The  recital  in  the  deed  in  that  case  was  that  the  debtor  hada/n- 
pte  property  to  pay  his  dt-bts,  but  made  the  conveyance  to  prevent  a 
sacrifice  of  his  property.  In  the  late  case  of  the  German  Insurance 
Hank  v.  Nunez,  80  Ky.,  334,  the  debtor  made  an  assignment  of  like 
character,  the  deed  expressing  on  its  face  that  he  had  ample  estate  to 
pay  his  d<-»hts,  but  to  prevent  a  sacrifice  of  his  property  he  conveyed 
it  to  an  assignee  for  his  creditors.  Extraneous  proof  might  have  been 
ottered  in  the  absence  of  such  astipulation  in  either  deed  that  the 
grantor  had  mnple  property  to  pay  his  debts,  and  the  chancellor 
would  have  cancelled  the  conveyances.  Suppose,  however,  an  as- 
signment is  made  declaring  the  insolvency  of  the  debtor  and  his 
purpose  to  have  his  creditors  share  equally  in  his  assets,  but  it  ap- 
pears that  the  debtor  said  at  the  time  of  its  execution  he  made  it  to 
prevent  creditors  from  suing  him,  and  require  them  to  purchase 
his  property  for  more  than  its  value,  or  that  he  had  forged  a  note  on 
B,  one  of  his  creditors,  and  he  believed  unless  he  made  the  assign- 
ment B  would  prosecute  him;  that  but  for  the  fear  of  a  prosecution 
he  would  not  make  the  conveyance.  Now  ought  the  chancellor,  at 
the  instance  of  a  creditor  in  either  instance,  disregard  an  assignment 
placing  all  on  terms  of  perfect  equality  for  the  benefit  of  one  credi- 
tor by  reason  of  a  motive  or  intention  unknown  to  any  creditor,  and 
communicated  only  to  the  confidential  fiends  and  advisers  of  the 
debtors.  Opinion  after  opinion  may  be  found  where  the  consid- 
eration is  sufficient,  and  the  creditors  placed  on  terms  of  perfect 
equality,  and  still  the  assignment  has  been  held  fraudulent  because 
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on  its  face  or  by  its  very  terms  the  intent  of  the  debtor  is  made  man- 
ifest; as  in  the  cases  cited  where  the  debtor  in  his  assignment  say9 
that  he  has  an  ample  estate  to  pay  his  debts,  but  to  prevent  a  sacri- 
fice by  creditors  he  transfers  his  property  for  the  benefit  of  all. 

In  those  cases  the  intent  to  hinder  is  plain,  and  as  a  matter  of  law 
from  the  recital  the  assignments  will  be  held  fraudulent.  So  we  see 
from  those  cases  what  is  meant  by  cancelling  a  conveyance  made  to 
hinder  and  delay  creditors,  although  it  be  made  upon  a  good  con- 
sideration or  for  the  just  and  equitable  purpose  of  securing  an  equal 
distribution  between  creditors.  Such  intention  must  not  only  pro- 
duce but  enter  into  the  execution  of  the  instrument.  Although  the 
consideration  is  sufficient  if  the  intent  to  hinder  and  delay  appears, 
the  assignment  will  be  disregarded.  The  mere  declaration  of  the 
intent  or  the  purpose,  or  where  devices  have  been  resorted  to  in 
order  to  accomplish  the  intent  when  no  fact  appears  showing  a 
hindrance  or  delay,  but  on  the  contrary  it  appearing  there  was 
neither,  the  chancellor  will  not  long  hesitate  before  pronouncing  the 
act  valid.  There  is  no  benefit  reserved  in  this  assignment  to  the 
debtors.  Nothing  compulisory  on  the  assignee  or  the  creditors,  the 
assignee  being  required  to  sell  as  soon  as  practicable  and  pay  the 
debts.  The  hope— expectation — the  motive  made  known  only  to 
counsel  and  friends  can  not  affect  the  rights  of  creditors.  If  the  rule 
of  equity  is  applied,  as  in  the  principal  opinion,  and  the  fraud  prac- 
ticed on  creditors  prior  to  the  assignment  and  traced  to  the  day  of 
its  execution  is  to  affect  creditors,  to  what  extent  is  the  doctrine  to 
be  carried?  Can  a  debtor,  who  has  defrauded  his  creditor,  make  a 
general  assignment?  If  so,  what  mere  motive  or  intent  will  de- 
feat it?  Every  intent  that  is  not  innocent,  but  which,  if  carried  out, 
would  be  unlawful,  must,  if  this  rule  is  established,  he  the  guide.  * 
Innocent  beneficiaries,  whose  rights  are  secured  by  it,  must  always 
be  governed  by  the  intent  of  the  maker,  although  the  act  doneis 
lawful,  or  field  for  judicial  speculation  is  opened  that,  in  my  opinion, 
places  thp  honest  creditor  at  the  mercy  of  the  insolvent  debtor, 
who,  while  he  can  not  prefer  under  the  statute,  may  protect  his 
favored  creditor  by  a  general  assignment,  with  a  fraudulent  intent, 
that  the  latter  may  obtain  his  attachment  and  secure  his  debt.  The 
barriers  against  fraud  are  removed,  and  the  dishonest  invited  to 
enter.  The  punishment  inflicted  on  the  maker  of  such  an  instru- 
ment is  but  what  he  invites  and  Is  willing  to  receive  for  the  pro- 
tection of  his  favored  creditor.  The  innocent  are  m  ide  to  sutler  for 
the  motive  and  intention  of  the  wrongdoer,  that  forms  no  part  of  a 
contract  that  is  legaljust  and  equitable  to  all.  I  concede,  as  all  the 
authorities  say,  that  an  intent  to  defraud,  when  established,  avoids 
the  assignment,  but,  says  Mr.  Burrill,  in  his  work  treating  of  this 
subject:  "In  determining  whether  an  assignment  is  or  is  not  fraud-, 
ulent  against  creditors,  the  question  is  said  to  be  not  whether  fraud 
may  be  committed  by  the  assignee,  but  whether  the  provisions  of 
the  instrument  are  such  that  when  carried  out  according  to  their 
apparent  and  reasonable  intent  they  will  be  fraudulent  in  their 
operation."    (Burrill  on  Assignments,  section  3~>1.) 

What  is  the  assignee  required  to  do  under  the  assignment  in  this 
case?  He  is  to  sell  the  property  in  a  reasonable  time  and  divide  the 
proceeds  between  creditors.  No  felony  has  been  compounded  or 
criminal  prosecution  abandoned,  but  on  the  contrary,  as  appears  from 
the  record,  no  such  proposition  would  be  listened  to  by  creditors, 
and  the  debtors  sought  refuge  from  prosecution  in  going  "to  the  Do- 
minion of  Canada.  That  the  debtors  defrauded  the  appellant  as  well 
as  many  other  banks,  who  are  now  claiming  an  equal  distribution 
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with  it,  is  evident.  That  they  delayed  and  postponed  the  time  for 
making  the  assignment  by  false  promises  in  order  to  accomplish 
their  purpose,  which  was  to  avoid  prosecution,  is  equally  manifest, 
but  while  this  fraud  and  delay  and  false  promises  affected  one  cred- 
itor as  much  as  another,  in  what  manner  did  an  assignment  for  the 
benefit  of  every  creditor  Payne  &  Viley  had  hinder,  delay  or  de- 
fraud creditors  in  the  collection  of  their  debts?  They  may  have  de- 
frauded them  by  constant  promises  to  pay  and  delayed  the  bringing 
of  any  action  against  them  for  the  purpose  of  making  the  general 
ns$fgfisnent,  but  at  last  in  what  manner  is  that  assignment  fraudu- 
lent in  its  operation,  and  in  what  respect  does  it  hinder  and  delay 
creditor*?  The  response  must  be  that  it  neither  hinders,  delays  nor 
defrauds  creditors,  and  is  just  such  a  distribution  of  the  assets  as  the 
debtors  should  have  made,  and  such  as  the  law  required  them  to 
make, 

Payne  &  Viley  had  divested  themselves  of  all  title  to  the  property. 
The  estate  was  in  the  hands  of  an  assignee  for  the  benefit  of  those 
entitled  to  it.  The  delay  was  only  such  as  fiertains  to  every  ordinary 
assignment,  and  the  fact  that  the  debtors  believed  that  this  one  ap- 
parent evidence  of  honesty  would  appeal  to  the  mercy  of  enraged 
creditors,  affords  no  reason  in  law,  equity  or  justice  for  the  interfer- 
ence of  the  chancellor  ami  thj  cancellation  of  the  assignment. 

"Alignments  must  be  absolutely  and  fairly  made  for  the  genuine 
purpose  of  paying  honest  debts  and  not  for  the  use  and  benefit  of  the 
grantor,  or  to  hinder  and  delay  creditors,"  <fct\  State  v.  Benoist,  37 
M'*.,  600.  This  is  a  correct  rule,  but  it  does  not  muan  that,  if  made 
with  the  inteution  merely  to  use  it  for  the  benefit  of  the  grantor  to 
accomplish  some  vicious  purpose,  it  is  fraudulent  as  to  creditors 
win  mre  not  parties  to  the  wrongful  intent.  The  assignment  is  for  the 
ben  I  'fit  of  all  creditors.  It  vests  the  assignee  with  the  absolute 
title,  and  no  right  to  use  it  for  a  bad  purpose  exists  with  the  grantor 
without  the  absent  of  the  beneficiaries  in  the  deed,  and  when  that 
absent  is  obtained  or  the  right  of  the  creditor  to  the  property  or  its 
proceed*  is  made  to  depend  on  the  exercise  of  such  a  use  by  the 
grantor,  the  instrument  is  then  fraudulent  and  void. 

Trior  to  the  act  of  1856  a  debtor  in  this  State,  although  insolvent, 
could  in  good  faith  secure  one  creditor  in  preference  to  all  others. 
Now  suppose,  as  the  law  then  existed,  the  debtor  had  secured  an 
honest  debt  to  a  bona  fide  creditor,  the  security  beinsjfair  and  reason- 
able in  its  terms,  but  it  appeared  that  the  intent  of  the  debtor  was  to. 
ficeure  the  one  creditor  so  as  to  force  a  compromise  with  the  other 
creditors  by  which  they  could  be  induced  to  take  less  th  in  the  real 
amount  of  their  debts.  This  intent  is  unknown  to  the  secured  cred- 
itor, but  lie  stands  innocent  of  any  wrong.  Xow  will  it  he  main- 
tained that  the  deed  is  fraudulent  as  to  this  creditor  because  of  the 
impro|ier  use  the  debtor  supposes  he  made  of  it?  Surely  not.  In 
the  investigation  of  this  case  since  the  original  opinion  was  deliv- 
ers! 1  have  read  the  ca>e  of  Marbury  v.  Brooks,  7  Wheaton, 
&*>*>,  the  opinion  delivered  by  Chief  Justice  Marshall,  a  case 
hear  In*  a  striking  analogy  to  the  ease  before  me,  and  one  not  be- 
forethecourt  when  this  case  was  considered.  Filzhugh  had  executed 
his  notes  for  large  sums  of  money  in  Dec,  1819,  and  forged  the 
o,i NHS  of  certain  parties  as  indorsers  of  the  paper  and  then  dis- 
counted the  notes  in  certain  banks.  Fitzhugh,  beiiiK  unable  to  meet 
the  paper  at  maturity,  with  a  view  of  pacifying  the  banks,  executed 
to  one  Marbury  a  deed  to  valuable  property  for  the  benefit  of  the 
defm  tried  creditors,  they  to  be  first  paid,  and  the  balance,  if  any,  to 
go  to  t tie  un preferred  creditors.  Fitzhugh  then  fled  the  country  and 


Digitized  by 


Google 


-*r-v- 


THE  KENTUCKY  LAW  REPORTER.  57 

the  unsecured  creditors  obtained  their  attachments  that  were  levied 
on  the  property. 

They  contended  that  the  consideration  of  the  conveyance  was  il- 
legal because  executed  for  the  purpose  of  suppressing  a  prosecution 
by  the  hanks  for  the  felony.  The  testimony  in  the  case,  says  the 
great  jurist,  'was  abundantly  sufficient  to  justify  the  jury  in  drawing 
the  inference  that  the  deed  was  executed  by  Fitzhugh  in  hope  that 
payment  of  the  forged  notes  would  enable  him  to  escape  a  prosecu- 
tion, and  that  the  same  hope  was  entertained  by  Marbury,  the  assig- 
nee." Thejury^tthe  instanc-eof  the  banks,  was  in  substance  instructed 
by  the  court  below  *'  that  it  this  purpose  or  motive  on  the  part  of 
Fitzhugh  and  Marbury  was  unknown  to  the  banks,  and  accepted  by 
them  without  any  agreement,  express  or  implied,  to  suppress  or  for- 
bear the  prosecution  of  Fitzhugh,  they  must  find  for  the  banks. "  This 
instruction  was  excepted  to,  and  the  creditors  aske  1  the  following 
instruction:  "That  if,  from  the  evidence,  the  jury  believed  that  the 
deed  wan  devised  and  executed  by  Fitzhuirh,  and  procured  and  ac- 
cepted by  Marbury  with  the  motive  and  intent  and  for  the  purpose 
and  object  of  suppressing  a  prosecution  against  Fitzhugh  by  prevail- 
ing with  the  holders  of  the  forged  notes  to  forbear  and  forego  a  prose- 
cution for  the  forgeries,  that  then  the  deed  is  fraudulent  and  void 
in  law  as  to  the  plaintiffs."  The  instruction  was  refused.  The  chief 
justice,  in  discussing  this  last  instruction,  says  in  substance  that  it 
is  of  doubtful  meaning,  and  if  confined  to  the  stipulations  of  the 
deed  is  in  conflict  with  the  instruction  given  for  the  banks,  "but  if 
counsel  is  to  be  understood  as  asking  the  court  to  say  that  if  the  deed 
was  to  be  used  by  Marbury  as  an  instrument  by  which  to  procure 
the  suppression  of  the  prosecution,  that  being  the  condition  on  which 
the  holders  of  the  forged  notes  were  to  entitle  themselves  to  its 
advantages,  it  was  fraudulent  and  void  as  to  the  plaintiff,  there  can 
be  no  doubt  but  that  the  instruction  should  have  been  given,"  etc. 
The  counsel  for  the  plaintiffs  also  asked  the  court  to  instruct  the 
jury  **that  if  the  great  majority  of  creditors,  in  number  and  value,  of 
said  Fitzhugh  were  by  means  of  said  deed  unjustly  and  purposely 
hindered,  delayed  and  defeated  in  their  proper  suits  and  remedies 
for  the  recovery  of  their  debts  on  the  absconding  Fitzhugh,  and  that 
the  deed  whs  executed  with  the  purpose  ofdefeating  all  legal  recourse 
in  behalf  of  the  unsecured  creditors  against  the  property  of  Fitzhugh, 
then  the  deed  is  fraudulent  and  void."  This  instruction  was  refused 
and  for  the  reason  that  the  debtor  had  the  ri/ht  to  prefer  one  credi- 
tor over  another.  In  discussing  the  facts  of  that  case  the  chief 
justice  said  :  "This  act  was  entirely  consistent  with  law.  His  right 
to  give  the  preference  is  not  questioned,  nor  is  the  validity  of  the 
consideration,  so  far  as  it  moved  from  creditors,  infected  u  ith  any 
vicious  principle  or  in  any  manner  brought  in  doubt.  Everything 
on  the  part  of  creditors  is  exceptionally  fair  and  learal." 

The  case  cited  meeis  directly  the  question  of  motive  and  intent, 
where  the  act  done  is  lawful  and  the  intent  alone  of  the  grantor 
when  executing  it  is  vicious.  Here  the  creditors  connived  at  no 
fraud  or  vicious  act  on  the  part  of  the  debtor.  They  were  innocent 
in  their  acceptance  of  a  writinsr,  lawful  on  its  face,  just  and  equal  to 
all,  of  any  impure  motive  on  the  part  of  the  maker.  Creditors  are 
entitled  to  demand  equity  when  their  debtor  is  insolvent  and  under- 
takes to  make  provision  for  them. 

The  principle  recognized  in  Marbury  v.  Brooks  should  apply  with 
greater  force  in  this  case  because  there  a  certain  class  of  creditors 
were  preferred,  but  here  all  are  placed  on  an  equal  footing. 
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The  Legislature  of  this  State  affords  a  guide  to  the  chancellor 
when  called  on  to  determine  the  validity  of  such  assignments. 
The  statute  in  regard  to  fraudulent  conveyances  (General  Statutes, 
chapter  44)  is  not  only  in  force,  but  by  section  1  of  article  2,  same 
chapter,  it  is  provided  uthat  every  sale,  mortgage,  assignment 
made  by  debtors,  and  every  judgment  suffered  by  any  defendant,  or 
any  act  or  device  done  or  resorted  to  by  a  debtor  in  contempla- 
tion of  insolvency,  and  with  the  design  to  prefer  one  or  more 
creditors  to  the  exclusion,  in  whole  or  in  part,  of  others,  shall  op- 
erate as  an  assignment  and  transfer  of  all  the  property  and  effects 
of  such  debtor,  and  shall  inure  to  the  benefit  of  all  his  creditors." 
Insolvent  debtors,  in  their  effort  to  secure  creditors,  often  gave  pri- 
ority by  mortgages  and  assignments  to  those  more  vigilant  than 
others,  and  to  prevent  such  a  preference  and  place  all  creditors  on 
terms  of  equality,  when  the  insolvent  debtor  attempted  to  prefer,  by 
any  plan  or  device  whatever,  it  was  provided  that  such  a  preference 
should,  by  operatiou  of  law,  pass  the  whole  of  the  debtor's  estate  to 
his  creditors. 

The  law  makes  the  assignment  for  him,  and  all  are  permitted  to 
share  equally  in  the  assets,  subject  to  existing  liens,  or  such  as  are 
given  by  the  statute.  The  securing  of  one  creditor  by  the  debtor 
when  in  this  insolvent  condition,  has  been  held  by  this  court,  in  re- 
peated decisions,  to  evidence  his  design  to  prefer. 

So  in  July,  1881,  or  at  the  time  the  assignment  was  made,  and 
long  before,  these  insolvent  debtors  could  have  made  no  preference 
between  creditors  without  being  guilty  of  constructive  iraud,  and 
passing  their  whole  estate  to  all  creditors.  The  limitation  to  a  pro- 
ceeding for  constructive  fraud  in  such  a  case  is  six  months,  and  if 
assailed  by  a  creditor  within  that  time  the  chancellor  would  have 
said  to  Payne  &  Viley,  you  have  violated  the  statute  by  giving  a 
preference,  and  I  will  now  do  what  you  should  have  done — pass  your 
whole  estate  in  the  hands  of  a  trustee  or  commissioner  for  the  benefit 
of  all  your  bona  fide  creditors.  S>  these  debtors  could  secure  no 
creditor,  or  make  terms  with  any,  because  it  would  have  resulted 
in  an  assignment  to  all;  but  when  they  make  an  assignment  to  all 
they  are  then  told  that  the  intent  was  vicious,  and.  therefore,  the 
doctrine  of  equality  is  disregarded,  and  the  attaching  ere  litor  is  at 
last  given  the  preference  over  all  others.  Payne  &  Viley  occupied 
the  anomalous  position  of  being  unable  to  secure  one  creditor,  and, 
in  their  condition,  unable  to  secure  all. 

They  had  progressed  so  far  with  their  fraud  and  their  vicious  mo- 
tives leading  to  the  assignment  that  no  act,  however  lawful,  done  by 
them  could  be  free  from  the  taint  of  fraud  or  corrupt  intent.  The. 
policy  and  wisdom  of  the  Legislature  pointed  out  to  the  debtors  the 
path  they  were  to  pursue  in  their  deplorable  condition,  and  while 
they  may  have  obscured  it  in  b»ing  prompted  by  an  unlawful  mo- 
tive, the  act  itself  being  lawful,  innocent  parties  will  hold  under  it. 
p]very  principle  of  law,  justice  and  equity  will  sanction  the  act, 
while  no  ju  Ijfe  or  chancellor  can  approve  the  motive  prompting  its 
execution.  Other  questions  have  arisen,  about  which  a  difference  of 
opinion  exists,  but  1  am  content  to  confine  my  views  of  the  case  to 
.  the  principal  question  involved. 

My  individual  opinion  is,  although  not  necessary  to  the  decision 
of  this  case,  that  no  general  assignment  can  in  any  case  be  held 
fraudulent  by  reason  of  the  equities  of  the  statute  in  regard  to  prefer- 
ences, unless  the  creditors,  or  some  of  them,  participate  in  the  fraud. 
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Thurber  v.  Crump. 

(Fifed  Dec.  6,  1887.) 

1.  Transfers  of  stock  in  corporations  organized  under  chapter  56  of  the 
General  Statutes,  are  valid,  not  only  between  the  parties  but  a$  against  cred- 
itors, although  not  entered  upon  the  books  of  the  company.  The  provision 
of  the  statute  requiring  such  transfers  to  be  made  upon  the  books  of  the 
company  is  for  the  protection  of  the  corporation  and  purchasers,  and  not  for 
the  protection  of  creditors  of  the  stockholders,  the  books  of  the  company  not 
being  open  to  the  inspection  of  the  public. 

2.  Bona  fide  purchaser — A  purchase  of  stock  in  a  corporation,  which  was 
attacked  in  this  case  as  fraudulent,  is  held  to  have  been  a  bona  fide  transac- 
tion, the  circumstances  of  the  purchase  being  set  forth  in  the  opinion. 

Brown,  Humphrey  &  Davie  for  appellant. 

Em  met  t  Field  for  appelle?. 

Appeal  from  Louisville  Cbanc?ry  Court. 

Opinion  of  the  court  by  Judge  Benn?tt. 

The  appellee,  on  the  26th  day  of  November,  1880,  filed  his  peti- 
tion in  the  Louisville  Chancery  Court  against  James  Wilson  and  the 
Southern  Dniry  Company.  In  his  petition  he  alleged  in  substance 
thathemadeaverh.il  contract  with  James  Wilson,  by  which  he 
agreed  to  assist  him,  Wilson,  in  selling  the  right  to  manufacture,  in 
the  States  of  Kentucky  and  Indiana,  animal  fats  for  the  purposes  of 
food,  in  the  form  of  butter,  &c;  that  the  right  to  manufacture 
animal  fats,  &c,  in  these  two  States  was  secured  by  patent,  which 
patent  Wilson  owned;  that  by  the  terms  of  the  agreement  Wil- 
son was  to  receive  twelve  thousand  dollars  for  the  right  to  manu- 
facture under  his  patent  for  the  State  of  Kentucky,  and  all  over  that 
sum  received  by  Wilson  for  the  right  to  manufacture  in  the  State  of 
Kentucky  the  appellee  was  to  have  one-half  of  it  as  compensation 
for  hi*  services;  that  Wilson  was  to  receive  eight  thousand  dollars 
for  his  right  to  manufacture  under  his  patent  for  the  State  of 
Indiana,  and  all  over  that  sum  received  by  Wilson  for  the  right  to 
manufacture  in  the  State  of  Indiana  the  appellee  was  to  have  one- 
half  of  it  as  compensation  for  his  services.  The  appellee  alleged 
that  he  did  materially  aid  in  getting  a  company  organized  and 
incorporated  under  the  incorporation  law  of  this  State  in  the  city  of 
Louisville,  which  company  was  styled  the  "  Southern  Dairy  Com- 
pany of  Louisville;"  that  by  his  aid  Wilson  was  enabled  to  sell 
his  patent  right  for  the  State  of  Kentucky  to  the  Southern  Dairy 
Company  for  five  hundred  shares  of  stock  in  said  company,  each 
share  being  for  one  hundred  dollars ;  that  afterwards  he  aided 
Wilson  in  selling  to  said  company  his  patent  right  for  the  State  of 
Indiana,  for  five  hundred  additional  shares  of  stock  in  said  com- 
pany, each  share  being  for  one  hundred  dollars;  that  Wilson  sold, 
before  the  certificate  of  stock  on  his  Kentucky  sale  was  issued  to 
him,  one  hundred  of  said  shares,  for  which  he  received  five  thou- 
sand dollars;  and  that  the  company's  certificate  of  stock  was  issued 
to  him  for  the  remaining  four  hundred  shares;  that  the  company 
issued  to  Wilson  certificates  of  stock  for  f\we  hundred  shares  on  ac- 
count of  the  Indiana  purchase.  Appellee  alleged  that  Wrilson  had 
realized  more  than  twelve  thousand  dollars  from  the  stock  issued  to 
him  lor  the  Kentucky  purchase,  and  more  than  eight  thousand  dol- 
lars from  the  stock  issued  to  him  for  the  Indiana  purchase;  that 
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after  the  sale  of  stock  enough  to  realize  said  sums  of  money,  a  large 
amount  of  stock  still  remained  unon  the  books  of  the  company  in 
the  name  of  Wilson,  and  was  hela  by  him.  He  alleged  that  he  was 
entitled  to  one-half  of  this  stock,  but  Wilson  refused  to  surrender 
the  same  to  him.  Having  made  the  Southern  Dairy  Company  a 
defendant,  he  asked  that  it  be  compelled  to  cancel  the  certificates  of 
one-half  of  the  stock  remaining  on  its  books  in  the  name  of  Wilson, 
and  issue  new  certificates  to  him  for  the  same.  The  Southern 
Dairy  Company,  on  the  4th  day  of  February,  1881,  filed  its  answer, 
in  which  it  stated  that  there  remained  on -its  stock  books  in  the 
name  of  Wilson  two  hundred  and  fifty  shares  of  its  stock  ;  but  that 
the  company  had  been  informed  that  Wilson,  on  the  26th  of  Octo- 
ber, 1880,  had  transferred  the  certificates  of  said  shares  to  the  appel- 
lant, Thurber,  and  that  Thurber  had  demanded  that  a  transfer  of 
the  stock  be  made  to  htm,  but  the  stock  stiil  remained  in  the -name 
of  Wilson  ;  and  that  the  company  was  willing  to  transfer  it  to 
whom  the  court  might  order  it  transferred.  The  appellee  then  filed 
an  amended  petition,  in  which  he  alleged  that  the  appellant,  Thur- 
ber, had  never  paid  any  value  for  the  stock;  and  that  the  transfer 
of  the  certificates  had  never  been  made  to  him,  or,  if  the  transfer 
had  been  made  to  him,  il  was  done  after  he  had  instituted  his  suit. 
Afterwards  the  appellant  appeared  and  filed  his  answer,  in  which 
he  alleged  that  he  purchased  such  stock  in  the  city  of  New  York,  on 
the  126th  of  October,  188;);  that  the  purchase  was  made  for  value,  in 
good  faith,  and  without  any  knowledge  or  information  of  the  appel- 
lee's alleged  claim.  He  also  alleged  that  the  certificates  of  stock 
were  delivered  to  him  by  Wilson  at  the  time  of  purchase.  The 
appellee,  in  his  reply,  put  in  isuie  the  appellant's  allegations,  and 
attacked  the  bona  fides  of  the  alleged  purchase. 

The  lower  court  adjudged  that  the  appellee  was  entitled  to  the  two 
hundred  and  fifty  shares  of  stock,  but,  inasmuch  as  the  appellant 
had  disposed  of  the  stock  since  the  institution  of  the  appellee's  suit, 
the  court  rendered  judgment  against  the  appellant  for  its  value, 
to-wit,  one  hundred  and  seven  dollars  per  share.  The  court's  judg- 
ment was  bised  upon  the  fact  that  the  appellant  was  not  a  bona  fide 
purchaser  of  the  stock.  8>  the  first  question  to  be  determined  is, 
does  the  evidence  in  the  case  sustain  the  conclusion  reached  by  the 
lower  court  to  the  effect  the  purchase  of  the  stock  was  not  bona  fldet 

The  appellant  gave  two  depositions  in  the  ca^e.  His  first  deposi- 
tion was  given  in  November,  1881.  In  this  deposition  he  swears 
that  he  purchased  this  stock  from  James  Wilson  on  the  26th  of 
October,  1880;  that  he  paid  fifteen  thousand  dollars  cash  for  it,  which 
sum  was  its  market  value;  that  he  was  unable  to  tell  whether  the 
payment  was  by  check,  but  it  was  a  cash  transaction;  that  the  pur- 
chase was  made  in  good  faith  and  without  any  knowledge  or  sus- 
picion that  the  stock  did  not  belong  to  Wilson;  that  he  to*>k  an  as- 
signment of  the  certificates  of  stock  at  the  time  he  made  the  pur- 
chase; that  thereafter  he  made  a  demand  of  the  Southern  Dairy 
Company  to  have  the  stock  transferred  on  the  book  of  the  company 
in  his  name.  It  appears,  from  other  facts  in  the  record,  that  this  de- 
mand was  made  the  first  of  February,  1881.  The  appellant  gave  his 
second  deposition  in  December,  18S-r>.  In  this  deposition  he  says 
that  at  the  time  of  his  purchase  of  this  stock  he  was  engaged  in  the 
wholesale  grocery  business  in  the  city  of  New  York,  as  a  member  of 
the  firm  of  H.  K.  «fc  F.  B.  Thurber,  which  firm  did  a  yearly  business 
of  about  eighteen  or  twenty  millions  of  dollars ;  that  James  Wilson 
was  at  that  time  largely  interested  in  the  oleomargarine  business, 
and  was-  managing -4 he  Commercial  Manufacturing  Company  in 
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^New  York;  that  his,  appellant's,  firm  sold  all  the  products  of  Wil- 
son's firm.  In  that  way  there  were  large  dealings  between  the  two 
iirms;  that  Wilson  and  himself  had  individual  dealings  with  each 
other,  consisting  mostly,  if  not  wholly,  of  money  transactions,  such 
as  loaning  him,  Wilson,  money,  discounting  his  notes  and  effecting 
loans  for  him ;  that  on  or  about  the  4th  of  September,  1880,  he  loaned 
W7ilson  fifteen  thousand  dollars  and  took  as  collateral  security  for 
the  same  some  stock  which  Wilson  owned  in  the  Commercial  Man- 
ufacturing Company  of  Chicago;  that  this  fifteen  thousand  dollars 
was  paid  to  Wilson  by  two  checks  in  the  name  of  the  appellant's 
firm.  One  of  the  checks  was  given  on  the  4th  of  September,  1880, 
and  for  fifteen  hundred  dollars;  the  other  check  was  given  on  the 
8th  of  September,  1880,  for  thirteen  thousand  four  hundred  and 
eighty-five  dollars.  Both  checks  were  drawn  on  the  Importers  and 
Traders  National  Bank;  that  Wilson  owed  him  a  balance  of 
fifteen  dollars,  which  sum  made  up  the  fifteen  thousand  dollars.  He 
says  that,  after  giving  Wilson  these  checks  in  the  name  of  the  firm, 
he  credited  Wilson  on  the  books  of  the  firm  with  the  amount  of  the 
checks,  and  he  settled  the  amount  with  the  firm.  He  explains  why 
he  did  not  give  a  detailed  account  of  the  transaction  in  his  first  dep- 
osition, which  is,  that,  having  given  the  checks  in  the  name  of  the 
firm,  he  was  unable,  uniil  some  time  afterwards,  to  trace  the  checks 
to  this  transaction. 

Appellant's  testimony,  as  given  in  his  second  deposition,  certainly 
does  not  contradict  his  evidence  as  given  in  his  first  deposition.  In 
his  second  deposition  he  details  the  history  of  the  transactions  be- 
tween Wilson  and  himself  that  culminated  in  the  purchase  of  the 
stock,  which  transactions  show,  as  stated  in  his  first  deposition,  that 
the  purchase  of  the  stock  was  really  for  cash.  In  other  words,  the 
purchase  whs  in  fact  a  cash  transaction.  The  appellant's  evidence 
is  the  only  evidence  ol  this  transaction.  He  is  not  contradicted,  as 
to  the  transaction,  in  any  particular  by  other  evidence.  It  is  true 
there  appears  in  his  evidence  some  discrepancies  upon  minor  and 
-collateral  points,  but  taking  his  first  deposition  upon  the  subject  of 
the  purchase  and  the  circumstances  given  in  his  second  deposition 
that  led  to  the  purchase,  we  are  constrained  to  the  conclusion  that 
his  evidence  as  to  the  transaction  is  not  contradictory.  We  can  not 
•discredit  the  appellant's  evidence,  as  1o  the  homt  fides  of  the  pur- 
chase, upon  the  ground  that  he,  in  the  light  of  other  evidence,  was 
mistaken  in  his  recollection  as  to  the  bona  fides  of  the  transaction  ; 
but  if  he  is  to  be  discredited,  it  must  be  upon  the  ground  that  he 
has  committed  forgery.  We  think  the  evidence  does  not  justify 
such  a  conclusion . 

Before  discussing  the  question  of  the  legal  right  of  the  appellant 
to  the  stock,  it  is  necessary  to  determine  how  Wilson  held  it, 
whether  in  his  own  right  or  not. 

First.  The  appellee's  evidence  shows  clearly  that^the  stock  was 
issued  to  Wilson  with  appellee's  knowledge  and  consent ;  that,  in  a 
word,  the  stock  was  to  stand  on  the  company's  stock  books  in  the 
name  of  Wilson,  and  the  certificates  of  stock  were  to  be  issued  to 
Wilson. 

Second.  That  the  appellee  was  to  have  one-half  of  all  that  might 
be  realized  over  twelve  thousand  dollars  on  the  sale  of  the  patent 
right  for  Kentucky,  and  one-half  of  all  that  might  be  realized 
over  eight  thousand  dollars  on  the  sale  of  the  patent  right  for 
the  State  of  Indiana ;  that  the  agreement  clearly  contemplated 
a  money  transaction  l>etween  the  appellee  and  Wilson.  So, 
on  the  26th  of  October,  1880,  James  Wilson  was  the  legal  owner  of 
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this  stock.  The  appellant  purchased  the  stock  from  him  at  its  mar- 
ket value  and  without  notice  of  the  appellee's  claim,  and  took  art. 
assignment  of  the  certificates  of  stock.  These  certificates  were  not 
presented  to  the  Southern  Dairy  Company  to  he  cancelled,  and  the 
stock  entered  in  the  name  of  the  appellant  until  alter  the  appellee 
Drought  this  action.  80  the  question  arises,  what  title  did  the  ap- 
pellant acquire  by  his  purchase  and  the  transfer  of  the  certificates? 

The  Southern  Dairy  Company  was  organized  under  chapter  56  of 
the  General  Statutes.  The  Uih  section  of  this  chapter  reads  as  fol- 
lows :  "  Transfers  of  stock  shall  not  be  valid,  except  as  between  the 
parties  thereto,  until  the  same  are  regularly  entered  upon  the  books 
of  the  company  so  as  to  show  the  name  of  the  person  by  whom  and 
to  whom  the  transfer  is  made,  the  number  or  other  designation  of 
the  shares  and  the  date  of  the  transfer.  The  books  of  the  company 
shall  be  so  kept  as  to  show  intelligibly  the  original  stockholders, 
their  respective  interests,  the  amount  which  has  been  paid  thereon, 
and  all  transfers  thereof;  and  such  books  or  correct  copies  thereof,. 
so  far  as  they  relate  to  the  items  mentioned  in  this  section,  shall  be 
subject  at  all  times  to  the  inspection  of  any  stockholders  desiring  the 
same." 

By  this  section  Wilson  was  not  denied  the  right  to  transfer  his 
stock  in  the  company.  By  the  common  law,  his  stock  being  per- 
sonal property,  he  had  the  right  to  sell  it  at  private  sale  and  pass  a 
perfect  legal  title  to  it,  which  sale,  upon  delivery  of  the  stock  itself, 
if  susceptible  of  manual  delivery,  if  not,  upon  the  delivery  of  the 
certificates— a  symbolical  delivery — would  pass  the  legal  title  to  the 
vendee,  which  title  would  prevail  against  any  prior  lien  upon  the 
stock,  or  executory  contract  for  the  sale  of  it,  of  which  the  vendee 
had  no  notice,  which  sale  would  also  prevail  against  any  subsequent 
sale  or  transfer  of  the  same  stock.  S*>  far,  therefore,  as  the  statute 
treats  the  transfer  of  stock  as  between  the  vendor  and  vendee  as 
valid,  it  is  simply  declaratory  of  a  common  law  principle.  This 
common  law  principle  is  unrestrictive  of  the  right  of  the  owner  of 
stock  to  sell  it  at  private  sale  and  pass  a  perlect  legal  title  to  it. 
James  Wilson  was  the  legal  owner  of  the  stock;  the  absolute  legal 
title  was  in  him.  When  he  sold  it  to  the  appellant  he  parted  with 
all  the  title  that  he  had.  He  had  the  legal  title,  and  he  sold  that 
title.  There  was  nothing  left  for  him  to  do  concerning  the  transfer — 
all  the  title  that  he  had  vested  in  his  vendee.  It  is  we  I  .-ettled  that 
when  a  person  makes  an  absolute  sale  of  property,  to  \\  hich  he  has 
a  legal  uiic,  the  legal  title  passes  to  the  vendee,  subject,  however,  to 
such  restrictions  as  our  registration  laws  may  put  upon  such  transac- 
tions for  the  protection  of  innocent  purchasers,  etc.  Even  where  the 
registration  laws  require  that  certain  conveyances,  to  be  valid  as 
against  innocent  purchasers  and  creditors  without  notice,  must  be 
recorded,  such  sales,  as  between  the  vendor  and  vendee,  pass  the 
legal  title,  fof  the  reason  that  the  vendor  has  the  legal  right  to  sell 
the  property,  and  when  he  owns  the  legal  title  and  sells  it  he  passes 
all  that  he  has.  There  is  nothing  left  for  him  to  do  in  order  to  pass 
his  title,  for  the  purchaser  has  all  his  right  in  the  property.  So  in 
this  case  Wilson  sold  the  stock  to  the  appellant;  he  parted  with  all 
the  title  he  had,  which  was  the  legal  title.  There  was  nothing  left 
for  him  to  do  to  perfect  that  title  in  the  appellee.  The  Southern 
Dairy  Company  was  not  a  joint  owner  of  this  stock.  This  company 
had  no  legal  or  equitable  title  to  it.  Wilson  was  a  member  of  the 
company,  one  of  the  incorporators,  and  by  the  terms  of  his  member- 
ship this  stock  was  to  be  free  from  assessment.  He  held  his  stocky 
not  in  common  with  his  brother  members,  but  in  his  own  absolute^ * 
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right.  So  the  appellant  was  not  compelled  to  look  to  the  company 
in  order  to  get  it  to  relinquish  any  legal  or  equitable  title  thai  it 
might  hold  to  the  stoek,forit  held  neither  legal  nor  equitahle  title  to 
it.  The  appellant  then  by  his  purchase  acquired  Wilson's  title  to 
the  stock  ;  the  company  owned  no  legal  or  equitable  title  to  it,  nor 
did  any  one  else.  It  follows,  therefore,  that  the  appellant,  as  be- 
tween Wilson  and  himself,  acquired  the  legal  title  to  the  stock,  and 
according  to  common  law  principles  he  acquired  the  legal  title  as 
against  all  the  world. 

But  according  to  the  11th  section  of  the  statute  the  "transfer  of 
stock  shall  not  be  valid,  except  as  between  the  parties  thereto,  until 
the  same  are  entered  upon  the  books  of  the  company,"  &c.  This 
provision  was  certainly  made  for  the  protection  of  the  corporation 
and  purchasers,  but  not  for*  the,  protection  of  the  creditors  of  the 
stockholders.  It  is  but  right  that  the  company  should  know  at  all 
times  who  its  stockholders  are.  Their  right  to  vote,  their  right  to 
draw  dividends,  their  right  to  shape  and  control  the  destiny  of  the 
company,  in  the  prosperity  and  welfare  of  which  each  member  has 
a  direct  interest;  the  protection  of  the  company  against  paying  div- 
idends to  the  wrong  person  ;  the  protection  of  the  company  against 
conflicting  claimants  of  the  stock;  the  risk  of  paying  dividends  or 
other  emoluments  to  illegal  claimants;  the  risk  they  would  run  in 
recognizing  the  rights  of  claimants  who  held  conflicting  private 
transfers  o I  stock  from  the  same  stockholder— these  reasons  doubt- 
less, caused  the  insertion  of  the  provision  requiring  that  transfers  of 
stock,  in  order  to  he  valid  as  against  the  company,  should  bv  trans- 
ferred on  the  books  of  the  company. 

So  also  as  said  above,  but  for  the  restriction  in  the  11th  section 
a  purchaser  of  stock  from  the  stockholder  would  acquire  a  perfect 
legal  title  to  the  stock  as  against  antecedent  liens  and  purely  execu- 
tory rights  of  third  persons  of  which  the  vendee  had  no  notice; 
.also,  his  purchase  would  prevail  against  subsequent  purchasers,  and 
as  the  statute  does  not  require  that  the  transfer  of  the  stock  shall  be 
made  only  by  a  transfer  of  the  certificate  of  stock,  but  as  the  trans- 
fer may  be  made  by  any  writing,  and  as  it  is  within  the  power  of 
the  owner  of  the  stock  to  sell  it  to  different  persons,  it  was,  there- 
fore, also  intended  that  the  object  of  said  section  of  the  statute 
jupra  should  have  the  effect  of  a  registration  law  as  between  con- 
flicting purchasers  of  stock  from  the  same  person,  and  to  provide 
that  the  right  of  the  junior  purchaser  should  prevail  against  the 
right  of  the  senior  purchaser  ;  provided  the  junior  purchaser  should 
succeed  in  having  his  transfer  entered  upon  the  book  of  the  company 
•first  and  without  notice  of  the  senior  purchase. 

But  the  section  supra  does  not  operate  as  a  registration  law  in 
the  interest  of  the  creditors  of  the  stockholders,  for  the  reason  that 
the  books  of  the  company  are  not  required  to  be  kept  open  for  the 
inspection  of  the  public.  The  books  are  required  to  be  kept  open 
to  the  stockholders  only.  Outsiders  have  no  right  to  demand  an  in- 
spection of  the  books.  Therefore,  the  section  in  question  was  not  in- 
tended for  the  protection  of  creditors.  As  to  the  creditor  the  stock 
of  the  stock  holder  is  as  though  the  stockholder  held  it  in  his  pocket 
or  some  private  individual,  in  which,  case  a  bona  fide  transfer  for 
value  is  good  against  the  transferrer's  creditors.  So  in  the  case  at 
fcar  the  recording  of  the  transfer  of  stock  on  the  books  of  the  com- 
pany not  being  required  for  the  benefit  of  the  stockholder's  creditors 
(rat 'for  the  benefit  of  the  company  and  purchasers,  the  transfer  of 
the  stock,  without  the  transfer  being  entered  upon  the  books  of  the 
company,  flmited  the  passage  of  the  legal  title  strictly  to  the  vendor 
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and  vendee  as  between  the  vendee  and  the  company  and  a  subse- 
quent purchaser  for  value,  and  without  notice  of  the  prior  purchase- 
at  the  time  he  had  his  transfer  recorded  on  the  books  of  the  com- 
pany; but  as  between  such  purchaser  and  the  creditors  of  the  stock- 
holder the  purchaser  acquires  a  perfect  legal  title.  (N.  Y.  &  M.  H^ 
R.  R.  Co.  v.  Schuvler,  34  N.  Y.,  30;  Lowell  on  Transfer  of  Stock*. 
sections  93,  95,  96.) 

The  judgment  of  the  lower  court  is  reversed  and  the  case  is  re- 
mauded,  with  directions  to  dismiss  the  appellee's  petition. 


Pugh,  &c.  v.  Commonwealth. 

(Filed  March  1,  1888— Not  to  be  reported.) 

Criminal  law — Rape—ks  the  testimony  conduced  to  show  that  appellants 
were  g-uilty  of  the  crime  of  rape,  with  which  they  were  charged,  the  court > 
pruperly  refused  to  instruct  the   jury  to  find   the   defendants  not  guilty. 

G.  A*  Uassidy,  M.  H.  Stitt  and  L.  J.  Moore  for  appellants. 

R  W,  Hardin  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

These  appellants  were  indicted  and  convicted  of  the  crime  of  rape- 
commuted  on  the  person  of  a  child  between  thirteen  and  fourteen 
years  of  age.  The  only  exception  found  in  the  record  is  as  to  the 
action  of  the  court  below  in  refusing  to  instruct  the  jury,  after  the 
evideuee  had  closed  for  the  State,  to  find  the  defendants  not  guilty.. 

While  an  absence  of  any  proof  as  to  guilt  would  authorize  a  re- 
versal,  an  examination  of  the  record  discloses  the  fact  that  these 
parties  did  have  intercourse  with  the  little  girl,  and  from  her  testi- 
mony compelled  her  to  submit  to  their  beastly  desires.  One  of  the 
appellants  is  a  man  of  family,  and  had  persuaded  this  littlegirl  to 
go  With  him  to  the  State  of  Ohio  upon  a  promise  to  pay  her  some 
small  sum  in  the  way  of  wages  as  a  servant  in  his  family.  On  their 
way  tu  Ohio,  in  some  secluded  spot  near  the  roadside,  these  two  ap- 
pellants, as  the  child  swears,  had  sexual  intercourse  with  her,  and 
physicians  who  made  an  examination  of  her  person  corroborate  her 
statements  in  stating  that  after  an  examination  they  had  no  doubt 
but  that  some  one  must  have  had  intercourse  with  her.  This  child, 
it  seems,  is  a  mere  waif,  without  a  knowledge  of  her  parentage,  and, 
from  the  testimony  detailing  the  history  of  her  young  life,  has  had 
no  one  to  guard  her  against  the  approaches  of  bad  men,  but  left  to 
be  made  the  victim  of  their  lusts  until,  as  the  evidence  conduces  to 
show,  she  has  become  a  depraved  girl.  If  her  unfortunate  condition 
in  lite  is  a  justification  for  the  assault  upon  her  person  by  these  stal- 
wart men,  then  the  court  below  should  have  directed  a  nonsuit;: 
but  if  helpless  infancy,  with  its  purity  sullied  by  a  moral  depravity 
imparted  by  the  amorous  passions  of  bad  men,  deserves  the  protec- 
tion of  courts  of  justice,  then  the  judgment  below  should  be  affirmed. 

Judgment  affirmed. 

To  R  petition  for  rehearing  tiled  by  counsel  for  appellants  Chief 
Justice  Pryor  delivered  the  following  response  of  the  court : 
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We  infer  that  the  record  before  us  is  different  from  the  one  read 
by  counsel,  as  he  seems  go  confident,  as  to  the  errors  committed  by 
the  court,  in  saying  that  Fannie  Barnet  was  a  little  girl,  when  there 
is  no  testimony  on  that  subject.  One  witness  states  that  Fannie 
Barnet  was  apprenticed  to  him  about  two  years  prior  to  the  date  of 
his  testimony,  and  she  was  then  said  to  be  ten  or  eleven  years  old. 
The  question  was  submitted  to  the  jury  as  to  the  venue.  If  the 
crime  was  committed  in  Fleming  county,  where  they  were  tried, 
they  must  find  the  parties  guilty,  if  the  offense  charged  had  been 
proven  beyond  a  reasonable  doubt. 

Petition  overruled. 


Louisville  <fe  Nashville  R.  R.  Co.  v.  Schuster,  by,  <&n. 
(Filed  April  7,  1888— Not  to  be  reported.) 

1.  Contributory  negligence  is  affirmative  matter  of  defense,  and  if  relied 
upon  must  be  pleaded. 

2.  While  a  verdict  may  aid  a  defective  plea,  it  will  not  avail  if  there  be  no  plea^ 
— Therefore  a  verdict  for  the  defendant  wiU  not  cure  a  failure  of  the  defendant 
to  plead  contributory  negligence. 

3.  Concurrent  negligence— Where  the  defendant's  negligence  was  the  proxi- 
mate cause  of  an  injury,  the  plaintiff  may  recover,  although  he  was  also  guilty 
of  negligence. 

4.  Railroads — Negligence — At  places  on  a  railroad  not  frequented  by  the 
public,  either  by  right  or  the  permission,  express  or  implied,  of  the  com- 
pany, and  in  localities  where  people  can  not  reasonably  be  expected  to  be, 
tto%e  in  charge  of  a  train  are  not  required  by  liw  to  be  on  the  lookout  for 
them,  but  are  only  required  to  avoid  injury  to  them  if  they  can  do  fo  upon 
becoming  aware  of  their  peril.  In  a  place  thickly  populated,  however,  and 
where  many  persona  are  known  to  be  constantly  passing  about  and  across 
the  road,  as  in  a  city  like  Louisville,  those  in  charge  of  the  train  must  be  on 
the  lookout  for  persons  crossing  its  tracks,  und  must,  by  the  customary  sig- 
nals, warn  them  of  the  approaching  danger. 

5.  Same — While  the  jury  fa  led  to  say,  in  express  terms,  that  the  place 
where  the  plaintiff  was  injured  was  a  crossing  in  general  public  use,  iheir 
finding  that  it  was  a  '* crossing"  must  be  interpreted  to  mean  that  it  was 
used  as  such  by  the  public,  and  this  fact,  as  well  as  the  additional  one  that 
the  locality  was  one  where  people  might  reasonably  be  expected  to  be  upon 
or  crossing  the  track,  made  it  the  duty  of  the  train  to  keep  a  lookout  for  the 
protection  of  s«»ch  persons. 

6.  game  —Although  the  jury  did  not  find  whether  any  signal  by  bell  or 
otherwise  was  given  as  the  train  approached  the  place  where  the  injury  was 
inflicted,  yet  as  they  did  find  that  those  in  charge  of  the  train  could,  by  the 
exercise  of  ordinary  care,  have  discovered  the  danger  to  the  plaintiff  in  time 
to  have  either  checked  the  train  or  notified  him  of  its  approach,  this  was 
sufficient  to  authorize  a  judgment  for  the  plaintiff. 

Barnett,  Noble  <fe  Barnett  for  appellant. 

Brown,  Humphrey  and  Davie  for  appellees. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee  avers  that  through  the  gross  negligence  of  those  in 
i'harjje  of  it,  a  train  of  the  appellant's  ran  over  him,  crushing  both  of 
his  legs,  in  consequence  of  which  they  had  to  be  amputated.    The 
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answer  merely  denies  the  negligence.  There  is  no  plea  of  contribu- 
tory neglect  upon  the  part  of  the  appellee.  It  is  affirmative  matter 
of  defense,  and  if  relied  upon  must  be  pleaded.  *  Even  a  verdict  will 
not  cure  a  failure  to  do  so  because  while  it  may  aid  a  defective  plea, 
it  will  not  avail  if  there  be  no  plea.  Moreover,  in  this  case  there 
wore  special  findings;  and  among  them  the  jury  found  that,  not- 
withstanding the  want  of  ordinary  care  upon  the  appellee's  part 
when  he  was  injured,  those  in  charge  of  the  train  could,  by  the  ex- 
ercise of  ordinary  prudence  upon  their  part,  have  prevented  it.  The 
jury  found  that  the  proximate  cause  of  the  injury  was  the  lack  of 
ord&nary  care  upon  the  part  of  the  appellant. 

In  such  a  case  it  is  a  well  settled  rule  in  this  State  that  the  injured 
party  can  recover.  Commencing  with  the  L.  &  N.  R.  R.  Co.  v. 
Yandell,  17  B.  M.,  406,  if  not  earlier,  there  is  an  unbroken  line  of 
cases  down  to  McCoy  against  the  same  company  (81  Ky.,  404)  [5  Ky. 
Law  Rep.,  397],  and,  indeed,  some  later,  so  holding.  The  onl3r 
question,  therefore,  involved  here  is  whether  the  appellant  was 
^tiiUy  of  such  neglect. 

The  accident  happened  upon  that  portion  of  its  road  between 
Bear  Grass  creek  and  its  depot,  in  the  city  of  Louisville,  and  within 
the  corporate  limits  of  the  city.  At  the  immediate  point  where  it 
occurred  there  is  a  heavy  fill  from  twenty  to  thirty  feet  high,  and 
about  twenty-three  feet  wide  at  the  top.  Upon  it  are  two  tracks 
with  some  seven  or  eight  fret  of  space  between  the  inside  rails  of 
each.  Buchanan  street  has  been  constructed  to  within  from  150  to 
200  feet  of  this  fill  upon  its  south  side.  Many  people  live  and  work 
in  that  vicinity.  Indeed  it  is  a  part  of  the  city,  and  appears  for  the 
most  part  to  be  thickly  peopled.  There  are,  therefore,  many  persons 
passing  about  and  along  and  across  the  appellant's  road  at  that  point. 
There  are  other  streets  not  far  from  Buchanan  street,  and  running  in 
the  same  general  direction,  and  which  are  connected  with  it  by  cross 
streets  that  have  been  built  across  the  railroad.  The  only  way  *to 
- .toss  it,  however,  from  Buchanan  street,  in  a  course  continued  like 
that  of  the  street,  is  to  follow  a  pathway  leading  from  the  end  of  it 
to  therailroad  embankment,  ancf  thence  up  it  onto  the  railroad  track 
from  whence,  after  passing  along  and  across  it  diagonally  for  a  few 
steps,  you  descend  upon  the  north  side  by  means  of  a  footway.  The 
appellee,  who  was  then  but  fiftten  years  old,  had  been  peddling 
matches  in  another  part  of  the  city,  and  late  in  the  afternoon  was  on 
his  way  home.  He  came  down  Buchanan  street  in  company  with 
another  boy,  and  at  the  e\u\  of  it  they  pursued  the  footpath  and 
climbed  up  the  embankment  for  the  purpose,  probably,  of  going 
down  the  path  upon  the  other  side,  and  in  that  way  reaching  home. 
They  started  along  the  track  upon  the  south  side  of  the  embank- 
ment, but  as  a  train  leaving  the  city  upon  it  wTas  nearing  them  they 
left  it  and  stepped  upon  the  track  upon  the  north  side.  Owing, 
doubtless,  to  their  attention  being  drawn  to  the  outgoing  train  they 
failed  to  discover  that  an  incoming  train  was  behind  them  and  upon 
the  same  track  upon  which  they  now  were.  It  was  coming  at  the 
rate  of  six  miles  an  hour  upon  a  down  grade.  It  had  come  in  sight 
of  them  around  a  curve  a  short  distance  from  them,  but  far  enough 
otfto  have  enabled  those  in  charee  of  it  to  have  kept  it  from  run- 
ning over  the  appellee  if  they  had  seen  him.  The  outgoing  train 
had  just  passed  them,  or  was  in  the  act  of  doing  so,  when  the  incom- 
ing train  came  upon  them,  striking  the  appellee,  while  his  compan- 
ion jumped  from  the  track  and  thus  escaped  injury. 

The  special  findings  are  that  the  appellee  was  injured  by  the  ap- 
pellant's engine,  when  in  charge  of  its  employes,  and  near  the  mouth 
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t)f  Buchanan  street,  and  within  the  city  limits;  that  there  was  a 
trussing  over  the  railroad  at  thnt  point;  that  the  appellee  was,  when 
struck,  upon  the  track  upon  which  the  train  was  moving;  that  those 
in  charge  of  it  did  not  know  of  his  position  in  time  to  have  avoided 
the  injury,  but  by  the  exercise  of  ordinary  care  upon  their  part 
could  have  discovered  it  in  time  to  have  checked  or  stopped  the 
train,  or  notified  him  by  whistlingor  otherwise  of  his  danger,  thereby 
avoiding  the  injury  or  enabling  him  to  escape;  that  the  employe 
who  could,  by  the  use  of  such  care,  have  known  and  done  this 
was  the  fireman;  that  the  appellee  knew  before  he  attempted  to 
■cross  the  track  that  trains  were  frequently  moving  thereon,  and 
could,  when  attempting  to  cross,  by  the  exercise  of  ordinary  care, 
have  discovered  the  approaching  train  in  time  to  have  saved  him- 
self from  injury;  that  those  in  charge  of  the  train  could,  notwith- 
standing the  want  of  ordinary  care  upon  his  part,  by  the  exercise  of 
such  care,  have  avoided  the  injury;  that  appellee  was  then  fifteen 
years  old;  that  it  would  not  have  been  safe  for  him  to  have  stood 
between  the  two  tracks  and  thus  permitted  the  two  trains  to  pass 
upon  each  side  of  him  at  the  same  time,  and  that  $5,000  in  damages 
would  reasonably  compensate  him  for  his  injury. 

The  jury,  by  reason  of  disagreement,  returned  no  answer  to  the 
question  whether  those  in  charge  of  the  train  as  it  approached  the 
point  where  the  accident  occurred  gave  any  signal  thereof  by  whis- 
tle or  bell. 

It  is  urged  that,  as  the  appellee  was  a  footman  and  hence  could 
easily  get  out  of  the  way  of  the  train  upon  warning  of  its  approach, 
there  being  no  claim  that  its  speed  was  too  gre.it,  that,  therefore, 
there  could  have  been  no  negligence  upon  the  part  of  the  trainmen 
save  in  failing  to  give  the  usual  signals  of  its  approach;  and,  as  the 
jury  did  not  find  upon  this  point,  that  the  appellee  failed  to  make 
out  a  case. 

The  degree  of  care  to  be  exercised  by  a  railroad  company  must 
necessarily  depend  upon  the  location  and  the  circumstances  of  the 
case.  At  "places  not  frequented  by  the  public,  either  by  right  or  the 
permission,  express  or  implied,  of  the  company,  anil  in  localities 
where  people  are  not  constantly  passing  about,  and  where  they  can 
not  reasonably  be  expected  to  be,  those  in  charge  of  a  train  are  not 
required  by  law  to  be  on  the  lookout  for  them.  In  such  cases  the 
company  is  entitled  to  the  exclusive  use  of  its  track,  and  those  upon 
it  are  trespassers;  and  those  in  charge  of  a  train  are  only  required  to 
avoid  injury  to  them  if  they  can  do  so  upon  becoming  aware  of  their 
peril.  In  a  place  thickly  populated,  however,  and  where  many  per- 
sons are  known  to  be  constantly  passing  about  and  across  the  road, 
as  in  a  city  like  Louisville,  the  public  interest  and  regard  for  the 
safety  of  human  life  require  a  different  rule.  In  such  a  case  those 
in  charge  of  such  a  dangerous  agency  as  a  railroad  train  must  be  on 
the  lookout  for  persons  upon  and  crossing  its  track,  and  must  by 
the  customary  signals  warn  them  of  the  approaching  danger.  This 
rule  should  be  rigidly  enforced.  (L.  &  N.  R.  It.  Co.  v.  Hoehl,  12 
Bush,  50:  L.  &  N.  R.  R.  Co.  v.  Howard,  82  Ky.,  218.)  [li  Ky.  Law 
Rep.,  1«3.] 

We  do  not  mean  to  hold  that  in  such  a  case  the  train  must  stop 
whenever  it  comes  within  sight  of  a  person  upon  the  tra'*k,  provided 
he  is  not  then  in  immediate  danger.  Such  a  rule  would  of  course 
impede  public  travel  and  destroy  the  recognized  usefulness  of  rail- 
roads. But  at  such  places  and  under  such  circumstances  it  is  the 
duty  of  those  in  charge  of  a  train  to  be  on  the  lookout  for  per.-ons 
upon  its  track  and  give  all  reasonable  notice  of  its  movements. 
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In  this  instane*  the  trun  wis  running  within  the  limits  of  a  large 
city.  It  was  in  the  midst  of  its  population.  Those  in  charge  of  it 
knew  that  the  people  were  almost  constantly  upon  and  crossing  the 
track.  The  path  hy  which  the  appellee  went  upon  it  and  that  leav- 
ing it  were  plainly  visible.  The  evidence  shows  that  persons  fre- 
quently crossed  the  track  at  that  point.  It  is  reasonable  to  presume 
that  this  use  was  permissive  from  the  appellant.  It  is  true  that  the 
jury  failed  in  express  terms  to  say  that  it  was  a  crossing  in  general 
public  us*1,  but  they  did  say  that  it  was  **a  crossing,"  and  the  fair 
interpretation  to  be  placed  upon  the  answer  is  that  It  was  used  as 
such  by  the  public.  The  appellee  was,  therefore,  there  by  the  im- 
plied consent  at  least  of  the  appellant.  Its  agents  were,  therefore* 
by  reason  of  this  fact,  as  well  as  the  additional  one  that  the  locality 
was  one  where  people  might  reasonably  be  expected  to  be  upon 
or  crossing  the  track,  bound  to  keep  a  lookout  for  their  protection. 

The  evidence  is  conflicting  as  to  whether  the  signals  customary  in 
passing  through  a  city  or  a  public  thoroughfare  were  being  given  at 
the  time  of  the  accident.  It  is  tolerably  certain  that  the  usual  sharp 
whistle  generally  used  in  case  of  immediate  danger  was  not  given. 
Indeed  the  engineer  and  fireman  did  not  discover  the  appellee  until 
the  train  was  upon  him;  and  the  evidence  tends  strongly  to  show 
that  one  or  the  other  of  them  would  haxe  done  so  if  the  necessary 
outlook  had  been  kept.  While,  therefore,  the  jury  did  not  find 
whether  any  signal  by  bell  or  otherwise  was  given  as  the  train  ap- 
proached the  place  whVre  the  injury  was  inflicted,  yet  they  did  find 
that  those  in  charge  of  it  could,  by  the  exercise  "f  ordinary  care, 
have  discovered  the  danger  to  the  appellee  in  time  to  have  either 
checked  the  train  or  notified  him  of  its  approach,  thereby  either 
avoiding  the  injury  or  enabling  him  to  escape.  The  answer  to  this 
interrogatory  is  sufficiently  definite,  at  Ica.t  when  considered  in 
connection  with  the  succeeding  one,  by  which  the  jury  said  that  the 
fireman,  by  the  us.j  of  ordinary  care,  could  have  known  of  the  ap- 
pellee's position  upon  the  track  in  time  to  have  stopped  the  train  or 
notified  him  of  his  danger. 

The  findings,  therefore,  present  this  state  of  case,  to  wit:  The  in- 
jury resulted  from  the  appellee  being  struck  by  the  appellant's  train 
"when  upon  its  track  at  a  crossing  in  a  large  city;  that  although  those 
in  charge  of  the  train  did  not  discover  his  danger  in  time  to  save 
him,  y^t  by  the  u*e  of  ordinary  care  they  could  have  clone  so  and 
avoided  the  injury  by  either  checking  the  train  or  w-irning  hiur  of 
his  danger  by  whistle  or  otherwise,  thus  enabling  him  to  escape.  In 
short  the  jury  found,  as  a  matter  of  fact,  that  the  injury  to  the  ap- 
pellee wa«  the  result  of  the  want  of  ordinary  care  upon  the  part  of 
those  in  charge  of  the  train,  an  1  this  was  su.li /ient,  in  our  opnion, 
to  authorize  the  judgment  in  his  favor,  although  the  jury  failed  to 
say  whether,  as  the  train  was  approaching  the  point  where  the  acci- 
dent occurred,  any  signal,  by  whistle  or  bell,  was  given. 

Judgment  affirmed. 


Rogers'  Adm'k  v.  Hughes. 
(Filed  April  2\,  1888.) 

Wilful  nejleot  -In  an  action  to  recover  damages  for  a  personal  injury  re- 
Halting  from  wilful  nogL'Ct.  it  in  siffi^ient  to  aver  the  extent  of  the  injury 
and  the  manner  of  its  infliction  without  stating  the  facts  constituting  the 
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wilful  neglect ;  but  if  it  appears  from  the  statement  of  the  manner  in  which 
the  injury  was  inflicted  that  the  alleged  injury  could  not  reasonably  have 
been  expected  to  result  from  the  act  of  the  defendant,  no  cause  of  action  is 
stated,  and  a  demurrer  to  the  petition  should  be  sustained. 

In  this  action  by  the  personal  representatives  under  section  3  of  chapter 
57  of  the  General  Statutes  to  recover  damages  for  the  destruction  of  the  ■ 
life  of  his  intestate  by  the  wilful  neglect  of  the  defendant,  it  is  stated  that 
the  intestate  was  of  feeble  mind  and  without  will  power  to  control  his  appe- 
tite for  liquor;  that  the  defendant  knew  this  and  carelessly  and  with  wilful 
neglect  furnished  him  with  liquor,  and  tempted,  caused  and  induced  him  to 
drink  to  such  excess  as  to  die  therefrom  in  a  few  hours  thereafter.  Held — 
That  a  demurrer  to  the  petition  was  properly  sustained,  as  the  use  of  the 
liquor,  though  immoderate,  was  not  reasonably  calculated  to  produce  death. 

Hanson  Kennedy  and  Thos.  Kennedy  for  appellant, 

John  P.  Nor  veil  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

H Opinion  of  the  court  by  Judge  Holt. 

The  administrator  of  John  Rogers  seeks  to  recover  damage*  of  the- 
appellee,  John  Hughes,  under  section  t3,  chapter  57  of  the  General 
Statute*,  which  provides  as  follows:  "If  the  life  of  any  person  or 
persons  is  lost  or  destroyed  by  the  wilful  neglect  of  another  person 
or  persons,  company  or  companies,  corporation  or  corporations,  their 
agents  or  servants,  then  the  widow,  heir  or  personal  representative 
of  the  deceaped  shall  have  the  right  to  sue  such  person  or  persons* 
company  or  companies,  corporation  or  corporations,  and  recover 
punitive  damages  for  the  loss  or  destruction  of  the  life  a  foresaid.' y 

A  general  demurrer  to  the  petition  was  sustained.  Two  amended 
petitions,  which  were  tendered  and  are  a  part  of  the  record  by  a 
bill  of  exceptions,  wen*  rejected  and  the  action  then  dismissed.  The 
averments  of  both  the  petition  and  the  amended  petitions  must, 
therefore,  be  considered  and  taken  as  admitted  upon  this  appeal. 
They  in  substance  state  that  the  intestate  was  of  feeble  mind  and 
without  \\\\\  power  to  control  his  appetite  for  liquor;  that  the  ap- 
pellee knew  this,  and  carefully  and  with  wilful  neglect  furnished 
and  gave  it  to  him,  and  tempted,  induced  and  caused  him  to  drink 
to  such  excess  as  to  die  therefrom  in  a  few  hours  thereafter.  Do  they 
constitute  a  cause  of  action  under  the  statute? 

In  an  action  for  a  personal  injury  resulting  from  wilful  negligence- 
it  is  not  necessary,  in  order  to  show  that  it  was  so  occasioned,  to 
plead  the  particular  circumstances  attending  it.  It  is  sufficient  to- 
aver  the  extent  of  the  injury  and  the  manner  of  its  infliction.  The 
facts  constituting  the  wilful  neglect  need  not  be  stated.  Thus  a  pe- 
tition stating  that  the  defendant  through  wilful  neglect  shot  and 
killed  the  deceased  is  sufficient.  In  this  instance,  however,  although 
it  is  stated  that  the  killing  was  through  wilful  neglect,  yet  it  is 
averred  that  the  manner  of  it  was  by  furnishing  liquor  to  the  de- 
ceased and  inducing  and  causing  him  to  drink  it  to  such  an  extent 
as  to  result  in  death.  There  is  no  averment  that  it  was  furnished  in 
violation  of  law.  Undoubtedly  the  use  of  it  is  an  evil,  as  is  at- 
tested by  the  untimely  death  of  thousands  annually,  but  it  is  not 
dangerous  per  se  like  a  loaded  weapon;  and  the  presumption  is  that 
the  appellee  in  this  instance  had  the  right  under  the  law  to  give  it 
to  the  deceased.  It  is  unlike  placing  a  loaded  gun  or  a  recognized 
deadly  poison  in  the  hands  of  a  child.  In  such  a  case  a  fatal  result 
might  naturally  be  expected.   Every  reasonable  person  would  look. 
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for  it.  Here,  however,  the  death  resulted  from  the  immoderate  use 
of  an  article  which,  while  it  is  injurious  to  man,  was  not  reasonably 
calculated  to  produce  a  deadly  result.  It  could  not  reasonably  be 
expected  that  it  would  be  a  proximate  cause  of  death,  and  that  it 
would  probably  result  therefrom.  If  the  statute  is  to  be  so  extended 
us  to  embrace  such  a  case  then  it  w.ould  be  difficult  to  fix  its  limit. 
There  are  other  articles  of  food  and  drink  which  are  to  some  extent 
injurious  to  the  human  system,  and  the  excessive  u«e  of  which 
might  sometimes  result  in  death.  Certainly  the  statute  should  not 
be  so  construed  as  to  hold  one  responsible  for  wilful  nejrlect  in  fur- 
nishing them,  although  the  party  rrceivi  ig  them  might  .so  use  them 
as  to  produce  a  fatal  result.  A  standard  of  action  must  be  applied 
which  is  reasonable  and  suited  to  the  ordinary  judgment  and  busi- 
ness of  life. 

It  is  urged,  however,  that  the  petition  avers  that  the  appellee 
"caused  him  to  drink  the  same  to  exee>s,"  and  it  is  suggested  that 
it  might  be  shown  upon  the  trial  that  he  forced  him  to  do  so  by 
threat  or  otherwise.  The  averment  is  of  an  indefinite  character;  but 
assuming  that  it  means  the  employment  of  force,  even  then  it  would 
not  be  a  case  of  neglect.  Such  conduct  resulting  in  death  might 
be  of  a  criminal  character,  depending  upon  the  circumstances  of  the 
case.  It  can  not  avail,  however,  in  this  character  of  action  that  the 
deceased  was  of  feeble  mind.  The  ground  of  it  is  wilful  neglect, 
and,  as  already  stated,  it  could  not  be  reasonably  apprehended  that 
even  the  immoderate  use  of  the  article  furnished  would  result  in 
death.    Such  a  case  is  not  embraced  by  the  statute. 

Judgment  affirmed. 


Herrold  v.  Commonwealth. 
(Filed  April  21,  1888— iVof  to  be  reported,) 

1.  Second  appeal  -Mistake  in  first  record — The  fact  that  this  court,  upon  a 
former  appeal  in  this  case,  held  that  the  indictment,  as  it  was  by  mistake  then 
made  to  appear,  was  defective,  does  not  require  that  this  court,  upon  this 
appeal  from  a  second  judgment  of  conviction  under  the  same  indictment, 
shall  adhere  to  that  decision  and  again  reverse  the  judgment,  as  the  indict- 
ment, as  it  truly  and  correctly  appears  in  this  transcript,  is  free  from  the 
sup  rosed  defect. 

2.  Verdict  —  While  it  was  not  the  province  of  the  jury  to  recommend  a  re- 
duction of  punishment  below  the  period  actually  fixed  in  their  verdict,  nor  of 
the  court  to  render  the  judgment  for  a  less  punishment  than  that  prescribed 
in  the  verdict,  yet  the  fact  that  the  jury  recommended  that  the  defendant  be 
given  credit  by  the  time  served  in  the  penitentiary  under  the  former  convic- 
tion, and  the  court-  undertook  by  its  judgment  to  thus  reduce  the  time,  did 
not  prejudice  the  defendant. 

3.  Jury  allowed  to  take  i nd ictment—  The.  court  did  not  err  in  allowing  the 
jury  to  take  the  indictment  to  their,  room,  although  the  former  verdict  of 
"guilty  "  was  indorsed  thereon.  But  even  if  error,  it  was  not  prejudicial,  as 
the  second  verdict  fixed  a  shorter  term  of  imprisonment  than  the  first  ver- 
dict. 

Hallam  &  Myers  and  Fisk  &  Fisk  for  appellant. 

W.  W.  Cleary  and  P.  W.  Hardin  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Lewis. 

Appellant  was  indicted  for  the  statutory  offense  of  wilfully  and 
maliciously  shooting  and  wounding  another  with  intent  to  kill,  and 
at  the  Auguest  term,  1887,  of  the  trial  court  convicted  and  sentenced 
to  confinement  in  the  penitentiary  for  four  years.  But  upon  appeal 
to  this  court  that  judgment  was  reversed  and  the  case  remanded  for 
further  proceedings  Consistent  with  the  opinion  then  delivered. 
The  ground  of  that  reversal  was  that,  as  shown  by  the  transcript 
then  before  us,  the  indictment  charged  appellant  simply  with  wil- 
fully'Shooting  and  wounding  another  with  intent  to  kill,  and  the 
jury  were  instructed,  upon  that  hypothesis,  to  find  him  guilty  of  a 
felony.  Upon  the  return  of  the  case  he  was  retried  under  the  same 
indictment,  and,  the  jury  having  found  him  guilty  and  fixed  his 
punishment  at  confinement  in  the  penitentiary  for  three  years  and 
six  months,  he  again  appeals  to  this  court. 

The  principal  ground  relied  on  for  reversal  is  that,  inasmuch  as 
this  court,  in  the  former  opinion,  decided  the  indictment,  as  it  was 
by  mistake  then  made  to  appear,  was  defective,  we  should  adhere  to 
that  decision,  though  the  indictment,  as  it,  in  the  present  transcript 
truly  and  correctly  appears  to  us,  is  entirely  free  from  the  supposed 
defect. 

The  effect  of  sustaining  such  a  proposition  would  be  to  place  it  in 
the  power  of  a  ministerial  officer  to  defeat  justice,  not  merely  for  the 
time  being,  but  permanently  and  effectually.  The  result  of  reversing 
the  former  judgment  has  been  a  new  and  distinct  trial,  and  the  only 
question  proper  for  us  to  now  consider  is  whether  there  has  been 
any  error  of  law  committed  to  the  prejudice  of  the  substantial  rights 
of  appellant.  It  now  clearly  appears  to  us,  and  it  is  not  disputed, 
that  the  indictment  actually  returned  by  the  grand  jury,  and  under 
which  appellant  has  each  time  been  tried,  contains  a  charge  of  the 
offense  of  wilfully  and  maliciously  shooting  and  wounding  another 
with  intent  to  kill,  which  is  by  statute  made  a  felony.  And  con- 
sequently the  lower  court  was  authorized  to  instruct  the  jury  upon 
that  hypothesis,  as  was  done,  and  the  verdict,  if  sustained  by  the 
evidence,  about  which  there  is  no  controversy,  must  stand,  if  there- 
be  no  other  error  of  law.  It  seems  the  jury,  after  finding  appellant 
guilty  and  fixing  his  punishment,  recommend  in  their  verdict  that 
he  have  credit  by  the  time  already  served  in  the  penitentiary. 
And  the  court  in  its  judgment  undertook,  perhaps  improperly,  to 
reduce  the  time  of  confinement  from  three  years  and  six  months  to 
three  years  and  thirteen  days,  by  giving  him  credit  for  the  time  he 
had  been  confined  under  the  previous  conviction.  But  though  it  is 
not  the  province  of  the  jury  to  make  any  suggestion  or  recommen- 
dation for  a  reduction  of  punishment  below  the  period  actually  fixed 
in  their  verdict,  nor  of  the  court  to  render  judgment  for  a  less  or  dif- 
ferent punishment  than  that  prescribed  in  the  verdict,"  we  are 
unable  to  preceive  how  appellant  has  been  prejudiced  by  the  irregu- 
lar proceeding  of  the  lower  court.  So  far  from  it  he  has  been  really 
benefited  by  the  judgment,  for  the  time  of  his  confinement  has  been 
thereby  lessened,  and  can  not  exceed  the  period  fixed  by  it. 

Sec.  248,  Crim.  Code,  provides  that  "  upon  retiring  for  delibera- 
tion the  jury  may  take  with  them  all  papers  and  other  things 
which  have  been  received  as  evidence  in  the  cause."  And  as  it  is 
usual  and  proper  for  them  to  take  the  indictment,  we  do  not  think 
the  court  erred  in  that  respect,  although  there  was  written  upon  the- 
indictment  the  verdict  of  the  previous  jury.  Nor  do  we  see  how 
appellaut  has  been  prejudiced,  for  it  is  almost  impossible  to  conceal 
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from  a  jury  the  result  of  a  previous  trial,  if  one  has  taken  place. 
Morever,  as  the  present  verdict  is  less  than  the  former  one,  it  is 
<clear  the  jury  was  not  influenced  by  what  ha4  previously  taken 
place. 

There  being:,  in  our  opinion,  no  error  of  law  in  the  trial  of  this  case 
prejudicial  to  the  substantial  rights  of  appellant,  the  judgment  is 
affirmed. 


KT- 


Beatty,  &c.  v.  Beatty's  Adm'b,  &c. 
(Fifed  April  21,  1888— Not  to  be  reported.) 

1.  Final  order— In  an  action  for  a  partition  of  real  estate  between  heirs,  the 
partition  prayed  for  was  adjudged,  the  several  amounts  with  which  the  heirs 
were  to  be  respectively  charged  in  the  partition  were  ascertained,  determined 
-and  fixed,  aud  commissioners  were  appointed  and  empowered  without  further 
action  of  the  court  to  make  partition  of  the  several  parcels  of  land  identified 
and  described  ia  accordance  with  the  terms  fully  set  out  in  the  judgment. 
Held—  That  the  jndgment  was  such  a  final  order  as  may  be  appealed  from, 
and,  being  rendered  in  the  Louisville  Chancery  Court,  was  not  revocable  after 
■sixty  days. 

2.  The  report  of  commissioners  appointed  to  make  partition  was  subject  to 
exception  only  upon  the  ground  that  they  departed  from  or  disregarded  the 
judgment. 

3.  Advancements — A  father  made  an  advancement  to  his  son  of  913,000, 
which  was  invested  by  the  son  in  an  iron  foundry.  The  son  afterwards 
conveyed  the  property  to  his  father,  who  agreed  to  give  for  the  property,  as 
stated  in  the  deed,  $5,500.  The  son  afterwards  executed  to  the  father  a 
mortgage  upon  the  fixtures,  <fec,  in  and  about  the  foundry,  the  mortgage 
reciting  that  it  was  executed  to  secure  the  payment  of  $4,000  due  and  pay- 
able by  the  son  to  the  father  in  one  year.  The  father  having  died,  in  an 
action  for  a  partition  of  his  real  estate  among  his  children.  Held — That  in 
charging  the  son  with  advancements  the  two* sums  of  $5,500  and  $4,000 
should  be  deducted  from  the  $15,000,  leaving  a  balance  of  only  $5,500  to  be 
charged. 

4.  Same — The  declarations  or  statements  of  the  father  that  he  intended 
what  had  been  received  of  him  by  his  son  as  advancements  will  not  prevail 
against  the  language  of  the  mortgage,  by  which  the  $4X00  is  treated  as  and 
stated  to  be  a  debt  and  not  an  advancement. 

E.  E.  McKay  and  Saml.  Cleaver  for  appellants. 

C.  B.  Seymour  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  parties  to  this  action  united  in  asking  judgment  for  a  parti- 
tion of  the  real  estate  left  at  Ids  death  in  1881  by  D.  L.  Beatty, 
between  his  heirs-at-law,  consisting  of  appellants,  D.  H.  and  F.  W. 
Beatty,  grandchildren,  and  appellees,  Win.  R.,  E.  D.  and'  Emma 
Beatty,  children,  and  the  allotment  of  dower  to  the  widow  ;  and  the 
only  issue  between  appellants  and  appellees  was  as  to  the  amount 
received  by  John  Beatty,  father  of  the  former,  and  whether  they 
should  be  charged  therewith  in  the  partition  and  division.  At  the 
October  term,  1883,  of  court  the  chancellor  rendered  judgment  in 
substance  that  E.  I).  Beatty  received  as  an  advancement  from  D. 
L.  Beatty,  which  is  to  be  charged  tu  him  in  the  partition  of  the 
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realty  therein  mentioned,  $2,000,  and  that  John  Beatty,  deceased, 
received,  as  an  advancement,  $13,500,  to  be  charged  to  D.  H.  and 
F.  W.  Beatty  in  such  partition  ;  that  the  widow  is  entitled  to 
dower  in  said  realty,  and  Win.  R.,  E»  D.  and  Emma  Beatty  are 
each  entitled  to  one-fourth,  and  D.  H.  and  F.  W.  Beatty  each  to 
one-eighth,  subject,  however,  to  the  charges  above  respectively  ad- 
judged against  them.  It  was  further  adjudged  that  persons  therein 
named  as  commiasioners  make  the  partition  according  to  the  terms 
of  the  judgment,  first  setting  apart  one  third  of  said  real  estate  to 
the  widow,  and  then  dividing  the  remaining  two- thirds  among  the 
parties  entitled  thereto,  charging  them  respectively  with  the 
amounts  adjudged  against  them,  and  in  case  the  share  of  any  party 
shall  be  less  than  the  amount  charged  against  him,  the  excess  of  the 
charges  to  be  charged  against  his  interest  in  the  reversion  of  the 
other  one-third,  to  bear  interest  from  the  date  of  partition.  The 
commissioners  were  directed  to  report  the  value  of  the  several  pieces 
of  property,  each  of  which  was  specifically  set  out  and  described  in 
the  judgment,  and  also  the  value  of  the  life  estate  of  the  widow. 

The  first  question  raised  by  counsel  for  appellees  is  one  of  jurisdic- 
tion, and  is  whether  the  judgment  appealed  from,  that  we  have 
first  referred  to,  is,  in  the  meaning  of  the  Civil  Code,  a  final  judg- 
ment, that  is,  a  final  determination  of  the  rights  of  the  parties  in 
this  action. 

It  seems  to  us  that  even  if  tested  by  the  rule  laid  down  in  Bondu- 
rant  v.  Apperson,  4  Met.,  32,  cited  by  counsel,  there  can  be  no  room 
for  controversy.  That  rule  is:  u  That  a  judgment  to  be  final  must 
not  merely  decide  that  one  of  the  parties  is  entitled  to  relief  of  a 
final  character,  but  must  give  that  relief  by  its  own  force,  or  be  en- 
forceable for  that  purpose  without  further  action  by  the  court,  or  by 
process  of  contempt."    ■ 

In  this  case  the  partition  of  the  real  estate,  which  all  the  parties 
prayed  for,  was  adjudged,  the  several  amounts  with  which  they 
were  to  be  respectively  charged  in  the  partition  were  ascertained, 
determined  and  fixed, "and  commissioners  were  appointed  and  em- 
powered, without  further  action  of  the  court,  to  make  partition  of 
the  several  parcels  of  land  identified  and  described  in  accordance 
with  the  terms  fully  set  out  in  the  judgment. 

Under  a  special  provision  of  the  Civil  Code  the  judgment  itself, 
being  rendered  in  the  Louisville  Chancery  Court,  was  not  revocable 
after  sixty  days  from  the  time  it  was  rendered,  and  the  report  of 
the  commissioners  appointed  to  make  the  partition  was  subject  to 
exception  upon  the  sole  ground  they  departed  from  or  disregarded 
the  judgment.  The  evidence  in  this  case  is  not,  by  any  means,  con- 
clusive as  to  either  the  actual  amount  received  by  John  Beatty  from 
his  father,  D.  L.  Beatty,  nor  as  to  the  character  of  the  transactions 
between  them.  There  is  no  proof  that  D.  L.  Beatty  kept  a  book 
containing  an  account  or  memorandum  of  advancements  made  to 
any  of  his  children  ;  nor  is  there  any  written  evidence  of  the  indebt- 
edness of  John  Beatty  to  him  filed  in  this  action.  The  evidence  of 
the  amount,  which  is,  however,  not  at  all  definite,  is  given  by  E. 
R.  Beatty  and  Em  ma  Beatty,  both  interested  witnesses,  and  by  C. 
R.  Beatty,  the  widow  and  mother  of  Emma,  but  the  step-mother 
only  of  John  Beatty.  Their  evidence  tends  to  show  that  the  whole, 
or  at  least  the  larger  amount  of  money  received  by  John  Beatty  from 
his  father,  was  so  given  or  loaned  between  the  years  185G  and  1859, 
and  was  used  by  John  in  buying  land  and  machinery  for  the  pur- 
pose of  carrying  on  an  iron  foundry  in  Keokuk,  Iowa.  Certified 
-  copies  of  a  deed  made  by  John  Beatty  to  his  father  in  July,  1858, 
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and  of  a  mortgage  executed  April  8,  1859,  are  filed.  The  deed  is  for 
the  identical  real  property  situated  in  Keokuk,  which  was  sold  and 
conveyed  by  I).  L.  Beatty  in  1879  to  another  person.  It  seems  to  us 
that  assuming,  as  the  chancellor  has  done,  that  John  Bealty  re- 
ceived of  his  father  as  much  as  $15,000,  a  part,  if  not  the  whole,  of 
which  was  invested  in  the  Keokuk  property  and  business,  it  would 
be  reasonable  to  deduct  from  that  amount  $5,500,  the  consideration 
stated  in  the  deed  of  July,  1858,  that  I).  L.  Beatty  agreed  to  give  for 
the  property  then  sold  to  him.  The  chancellor  seems  to  have  acted 
upon  that  idea,  but  instead  of  deducting  the  amount  which  D.  L. 
Beatty  gave  or  agreed  to  give  for  the  property  in  1858,  only  the  sum  • 
for  which  he  sold  the  same  property  in  1879,  viz,  §1,500,  is  deducted. 
The  mortgage  mentioned  was  upon  the  fixtures,  stock  and  property 
in  and  about  the  Union  Foundry,  situated  in  Keokuk,  Iowa,  and 
was  given  to  secure  the  payment  of  $4,000  due  and  payable  by  John 
to  D.  L.  Beatty  in  one  year  from  that  date. 

Whether  the  mortgage  property  was  ever  subjected  and  sold  to 
pay  that  sum,  which  it  was  stipulated  in  the  instrument  might  be 
done  ui»on  two  weeks'  notice  of  the  time  and  place  of  sale,  or  what 
became  of  the  property,  does  not  appear.  But  we  think  it  satisfac- 
torily appears  that  the  debt  of  $4,000,  mentioned  in  the  mortgage, 
must  certainly  have  been  a  portion  of  what  the  witnesses  state  was 
received  by  John  Beatty  from  his  father  between  1856  and  1859  to 
enable  him  to  establish  and  carry  on  the  foundry  business  in 
Keokuk,  Iowa.  For  there  is  no  intimation  that  he  received  money 
from  his  father  previous  to  1859  for  any  other  purpose. 

While  in  order  to  obtain  a  deduction  from  the  amount  of  $15,000 
charged  against  them  as  an  advancement  received  by  their  father, 
appellants  would,  perhaps,  be  required  to  show  that  the  mortgaged 
property  was  subjected  and  sold  by  1).  L.  Beatty,  yet  the  language 
of  the  instrument  shows  that  the  amount,  to  secure  which  the  mort- 
gage was  given,  was  treated  and  regarded  by  the  father  and  son* 
not  as  a  gift  or  advancement,  but  as  a  debt  which  the  son  agreed 
and  bound  himself  to  pay.  And  being  a  debt  which  John  Beatty 
was  bound  to  pay,  appellants  should  not  now  be  charged  with  it  as 
an  advancement  made  to  him  by  his  father,  and  consequently,  as  it 
seems  to  us  it  clearly  constitutes  a  portion  of  the  £15,000,  it  should  be 
deducted  therefrom.  For  even  if  clearly  established  to  have  been 
made  by  1).  L.  Beatty,  his  declarations  or  statements  that  he  in- 
tended what  had  been  received  of  him  by  John  Beatty  as  advance- 
ments, would  not  prevail  against  the  language  of  the  mortgage  by 
which  the  $4,000  is  treated  and  stated  to  l>e  a  debt  and  not  an  ad- 
vancement.   (Clark  v.  Clark,  17  B.  M.,  708.) 

Neither  I).  L.  Beatty  nor  John  Bratty  are  now  alive  to  explain 
the  nature  and  amount  of  money  transactions  between  themselves^ 
nor  is  there  produced  any  written  evidence  of  what  was  received  by 
the  latter,  except  the  deed  and  mortgage  mentioned,  but  the  evi- 
dence as  to  the  amount  received,  and  that  it  was  received  as  an  ad- 
vancement, is  given  by  the  brother,  half-sister  and  step-mother  of 
John,  the  two  first  having  a  distinct  pecuniary  interest  in  cutting 
off  the  two  grandchildren,  and  the  last  having  a  natural  desire  to 
see  her  own  daughter  benefited.  But  the  evidence  does  not  con- 
clusively show  the  money  received  by  John  was  advanced  instead 
of  being  loaned  to  him.  For  the  existence,  a  short  time  before  the 
death  of  D.  L.  Beatty,  of  notes  given  to  him  by  John,  as  proved  by 
Emma  Beatty,  but  not  now  to  be  found,  tends  to  show  not  only  that 
the  amount  received  by  John  was  a  debt  and  not  an  advancement,, 
but  that  it  had  been  paid  and  cancelled.    But  assuming  the  amount 
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which  appellants  ought  to  account  for  at  $15,000,  which  we  should, 
but  for  tne  opinion  of  the  chancellor,  hesitate  to  do,  we  are  clearly 
of  opinion  that  $9,500,  instead  of  $1,500,  should  be  deducted  there- 
from, leaving  $5,500  as  the  amount  to  be  charged. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


MOESSER   V.   MOESSER. 

(Filed  March  28,  1888.) 

To  entitle  a  married  woman  to  a  decree  empowering  her  to  trade  in  her  own 
name  it  is  not  necessary  that  either  the  pleadings  or  the  evidence  should  show 
the  reasons  which  induce  the  husband  to  consent;  nor  should  the  wife  "be  re- 
quired to  make  a  public  record  of  her  husband's  faults  or  misfortunes  in 
order  to  secure  rights  which  the  statute  clearly  says  she  may  have  with  his  bare 
assent  when  no  creditor  of  his  has  cause  to  complain."  And  whether  the  hus- 
band unites  with  the  wife,  or  whether  he  remains  silent  when  made  a  defend- 
ant, his  consent  is  to  be  presumed. 

In  this  case  the  allegations  of  the  wife's  petition,  to  which  the  husband  was 
made  a  defendant,  and  the  evidence  show  that  plaintiff  has  property  consist- 
ing of  real  eajate  :  that  she  has  capacity  to  manage  it ;  that  her  husband  is 
not  in  debt,  and  that  notice  was  published  as  required  by  the  statute.  Neither 
the  husband  nor  any  creditor  of  his  objects  to  the  relief  being  granted.  Held, 
— That  plaintiff  is  entitled  to  the  relief  sought. 

Marshall  &  Loch  re  for  appellant. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

Appellant,  a  married  woman,  filed  her  petition  in  the  Louisville 
Law  and  Equity  Court,  to  which  her  husband  was  made  defendant, 
asking  said  court  to  empower  her  to  use,  enjoy,  sell  and  convey  for 
her  own  benefit  any  property  she  may  own  or  acquire  free  from  the 
claim  or  debts  of  her  husband,  or  to  make  contracts,  sue  and  be  sued 
as  a  single  woman,  or  to  trade  in  her  own  name,  or  dispose  of  her 
property  by  will  or  deed. 

Theallegations  of  the  petition  and  the  evidence  show  that  plaintiff 
has  property  consisting  of  real  estate;  that  she  has  capacity  to  man- 
age it;  that  her  husband  is  not  in  debt,  and  the  notice  required  by 
the  statute  was  published  for  ten  days  in  a  paper  designated  by  the 
clerk  of  said  court  by  an  order  made  by  him  in  vacation.  The  plain- 
tiff's case  is.  therefore,  within  the  letter  of  sections  6  and  7  of  article 
2t  chapter  52  of  the  General  Statutes. 

Neither  the  husband  nor  any  creditor  of  his  objects  to  the  relief 
being  granted,  ami  the  powers  which  the  wife  asks  to  have  conferred 
upon  her  are  essentially  the  same  as  might  have  been  conferred  be- 
fore the  statute,  by  an  agreement  between  her  and  her  husband, 
through  the  instrumentality  of  a  trustee.  It  seems,  therefore,  not 
pertinent  to  the  facts  of  this  case  to  inquire  what  action  the  court 
should  take  in  a  case  where  the  wife,  without  cause  therefor,  should 
whimsically  apply  to  the  court  for  the  granting  of  powers  which 
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would  divest  the  husband,  without  his  consent,  of  important  and 
valuable  marital  rights. 

Whether  the  husband  unites  with  the  wife,  as  he  may  do,  or 
whether  he  remains  silent  when  made  a  defendant,  as  he  may  be,  it 
must  be  presumed  in  the  one  case  or  the  other  that  he  consents  that 
the  powers  and  rights  tnay  be  conferred  on  the  wife  which  she  asks, 
and  if  he  consents,  and  no  creditor  has  Just  cause  to  complain,  why 
should  the  courts  undertake  to  give  the  husband  protection  which 
protection  might  be  a  bondage  less  to  be  desired  than  submission 
to  the  will  of  even  a  strong-minded  wife. 

Before  the  act  of  J8fc6,  now  the  section  referred  to,  the  courts  had 
been  much  perplexed  with  questions  as  to  the  validity  and  effect  of 
agreements  between  husbands  and  wives,  the  objects  of  which  were 
to  set  apHrt  property  to  the  separate  use  of  married  women.  This 
statute  not  only  recognized  the  powers  of  husbands  and  wives  to  so 
agree,  but  enlarged  their  powers  so  that  an  agreement  or  arrange- 
ment might  be  made  which  would  anticipate  the  earnings  and 
profits  of  the  wife's  business  or  labor,  and  provided  a  means  by 
which  the  wife's  rights  in  these  respects  could  be  "specilic&Ny  set 
out,  distinctly  recognized  and  adequately  secured."  (Unrig  v.  Horst- 
man  &  Sons,  8  Bush,  172;  Penn  v.  Young,  10  Bush,  626.) 

Neither  can  we  recognize  the  principle  that  it  is  necessary  under 
the  statute  for  the  pleadings  or  evidence  to  show  the  reasons  which 
induce  the  husband  to  consent,  or  that^he  ought  to  consent  when 
in  fact  he  does  consent.  These  reasons  may  be  such  that  do  him 
credit  in  head  and  heart,  but  for  which  he  desires  no  public  recogni- 
tion. They  may  be  such  as  show  him  to  be  incapable  or  unworthy, 
and  yet  desirable  for  many  reasons  to  withhold  from  public  record. 
The  wife  should  not  be  required  to  make  a  public  record  of  her  hus- 
band's faults  or  misfortunes  in  order  to  secure  rights  which  the  stat- 
ute clearly  says  she  may  have  with  his  bare  assent  when  no  creditor 
of  his  has  cause  to  complain. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions 
to  enter  a  judgment  in  conformity  to  the  prayer  of  the  petition. 
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Latham  v.  Glasscock. 

Filed  March  28,  1888.     Appeal  from  Lewis   Circuit  Court.     Opinion  of  the 
court  by  Judge  Babboub,  affirming. 

1.  Pleading— As  this  action  was  instituted  prior  to  the  adoption  of  the  ircw 
Code  and  the  answer  presented  no  set-off  or  counterclaim,  a  reply  was  not 
necessary. 

2.  Usury— Agreed  judgment—  As  the  issue  was  made  as  to  the  usury  in  the 
•note  sued  on,  and  the  parties  after  the  issues  were  joined  compromised  the 

matters  involved  in  the  i.ction,  whereby  it  was  agreed  that  judgment  should 
be  rendered  for  plaintiff  for  a  certain  Hmount,  which  was  considerable  less 
than  the  amount  claimed,  and  judgment  was  so  entered,  this  judgment  as 
effectually  disposed  of  the  question  of  usury  as  if  the  court  had  upon  the 
trial  of  the  issues  joined  rendered  judgment  for  the  same  amount. 

X  I 'sury  —  The  statement  of  the  defendant  that  he  was  "confident  that  of  the 
debts  sued  for  by  plaintiff  $500  to  $600  whs  usurious  interest"  is  too  indefi- 
nite to  authorize  the  court  to  adjudge  that  there  was  usury. 

4.  Judicial  sales — Judgment — A  decree  for  the  sale  of  land  may  authorize 
the  commissioner,  after  the  expiration  of  a  certain  number  of  days  from  the 
day  of  sale  and  after  the  terms  of  shIc  have  been  complied  with,  to  deliver 
the  possession  of  the  premises  sold  to  the  purchaser,  and  to  that  end  may 
order  a  writ  ofpossession  to  issue.  Such  a  judgment  does  not  vest  the  com- 
missioner with  judical  powers. 

Geo.  T.  Halbert  for  appellant  ;  Cochran  &  Son  for  appellee. 

Gate 3'  bx'jbj  v.  Fix*sll. 

Filed  March  28.  1888.  '  Appeal  from  Madison  Circuit  Court.     Opinion  of  the 
court  by  Judge  Babboub,  reversing. 

1.  Deceit  in  sale  of  jack — Excessive  verdict — In  this  action  by  appellee  for 
deceit  in  the  sale  of  a  jack,  as.  there  was  no  evidence  which  would  enable  the 
jury  to  fix  a  greater  value  upon  the  jack  than  the  amount  paid  for  him, which 
was  $801,  a  verdict  for  $600  was  excessive,  and  a  remission  of  $200  by  the 
plaintiff  still  left  the  amount  too  large. 

2.  Damages — As  the  plaintiff  chose  to  retain  the  jaek  and  sue  for  damages, 
he  could  not,  as  he  could  have  done  had  he  offered  to  rescind,  recover  for  the 
expenses  incurred  in  keeping  the  jack,  and  the  court  properly  excluded  the 
evidence  offered  by  the  plaintiff  to  prove  such  expenses. 

3.  Judgment  against  executors—  As  the  action  sought  to  make  defendants 
personally  liable,  it  was  error  to  render  judgment  against  them  as  executors 
to  be  levied  of  assets,  and  while  the  court  would  not  reverse  on  that  ground 
alone,  a*  defeniants  asked  that  the  jud^men*.  be  reuderei  in  that  form,  yet 
the  judgment  is  irregular  and  could  not  operate  to  the  prejudice  of  the  bene- 
ficiaries who  were  not  parties  to  it. 

Burnam  A  Sullivan  for  appellants  ;  C.  F.  &  A.  R.  Burnam  for  appellee. 

Garb,  Soott  <fc  Co.  v.  Breeze. 

Filed  March  28,  1888.    Appeal  from  Bracken  Circuit  Court.     Opinion  of   the 
court  by  Judge  Bowden,  reversing. 

1.  The  separate  affidavit  in  an  action  to  recover  possession  of  personal  prop- 
erty is  not  a  part  of  the  pleadings,  and  can  not  be  considered  on  a  demurrer. 

2.  Action  by  mortgagee  to  recover  property  —Even  if  it  were  conceded  that 
a  mortgagee  after  condition  broken  can  maintain  an  action  at  law  to  recover 
possession  of  mortgaged  personalty  from  either  the  mortgagor  or  one  hold- 
ing possession  under  him,  it  would  be  necessary  to  so  set  out  the  mortgage 
contract  as  to  show  that  the  title  is  in  the  plaintiff,  when,  as  here,  the  peti- 
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tion  shows  that  the  plaintiff  has  no  title  other  than  that  which  comes  through 
a  mortgage. 

8.  Same— Attorney's  lien — In  this  action  by  a  mortgagee  of  personalty  to 
recover  possession  of  the  mortgaged  property  from  an  execution  creditor  of 
the  mortgagor  and  the  officer  who  had  levied  the  execution,  the  court,  after 
dismissing  the  petition  and  ordering  the  property  to  be  restored  to  defend- 
ants, allowed  the  attorney  for  defendants  a  fee  of  $100,  and  gave  him  a  lien 
on  the  property  in  controversy  therefor.  The  court  having  overruled  a  mo- 
tion to  set  aside  this  judgment  plaintiffs  appeal.  It  appears  that  the  plaintiffs 
as  mortgagees  have  an  interest  which  a  court  of  equity  would  enforce^ at  least 
there  is  enough  to  show  prima  facie  that  such  is  the  case.  The  amount  of  the 
execution  levied  on  the  property  was  less  than  $100.  Held — That  the  judg- 
ment giving  the  attorney  a  lien  was  erroneous,  if  not  void,  and  it  is,  there- 
fore, reversed,  except  to  the  extent  of  the  interest  of  defendants,  who  do  not 
appeal . 

4.  All  orders  respecting  litigated  matters  made  on  the  same  day  may  be  con- 
sidered as  one,  but  it  is  not  clear  that  the  rule  should  apply  to  an  order  in  no 
way  relating  to  the  matter  in  controversy  and  made  on  motion  and  for  the 
benefit  of  an  attorney  not  a  party  to  the  action.  It  may,  therefore,  be  doubted 
if  the  order  giving  the  attorney  a  lien  in  this  case,  made  after  the  petition  had 
been  dismissed,  was  not  void- 

R.  K.  Smith,  W.  V.  Weldon  and  H.  P.Willis  for  appellants;  J.  R.  Minor  for 
appellee. 

Gbaves  v.  Kesleb. 

Filed  March  28,   1888.     Appeal  from  Shelby  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden. 

Practice — ''The  disputed  instruction  is  not  part  of  the  recorti.  by  bill  of  ex- 
ceptions or  order  of  court,  and  can  not  be  considered.  No  other  question  is 
presented.    The  judgment  is  affirmed." 

L.  C.  Willis  for  appellant;  L.  A.  Weakley  and  Foree  &  Foree  for  appel- 
lee. 

Stacy    v.  Coleman,  eto. 

Filed   March  28,  1888.     Appeal  from  Lewis  Circuit  Court.     Opinion  of  the 
Court  by  Presiding  Judge  Wabd,  reversing, 

1.  In  this  action  against  a  vendor  to  recover  for  a  breach  of  his  bond  for  title% 
the  plaintiff,  the  assignee  of  the  bond,  alleges  that  he  has  been  evicted,  but 
does  not  allege  that  the  eviction  was  by  a  title  paramount  to  that  of  the  ven- 
dor, or  that  the  judgment  was  duly  rendered,  but  he  does  allege  that  defend- 
ant is  wholly  unable  to  make  a  warranty  deed  as  he  agreed  and  prom- 
ised to  do.  Held — That  this  fact  so  far  supplies  the  failure  to  allege  that  the 
eviction  was  by  title  paramount  to  that  of  the  vendor  as  to  enable  the  plain- 
tiff to  maintian  an  action  for  a  breach  of  the  bond. 

2.  Plea  of  payment— An  allegation  that  a  note  payable  in  money  has  been 
paid  is  a  sufficient  allegation  of  performance  without  stating  how  it  was  paid. 

3.  Parties  to  actions — Pleading— If  the  assignor  of  the  title  bond  was  a 
necessary  party  to  the  suit  the  failure  to  make  him  a  party  could  only  be 
raised  by  special  demurrer,  and  as  there  was  no  special  demurrer  the  defect, 
if  one,  was  waived  by  the  filing  of  the  general  demurrer. 

Will  L.  Fitch  for  appellant;  Thomas  <k  Pugh  for  appellees. 

Simpson  v.  Dabby. 

Filed  March  28,  1888.     Appeal  from  Logan  Circuit  Court.    Opinion  of  the 

court  by  Presiding   Judge  Wabd,  affirming. 

Issue  of  fact — As  the  issue  in  this  case  is  purely  one  of  fact,  and  the  testi- 
mony is  conflicting,  the  judgment  of  the  chancellor  will  not   be  disturbed. 
_  Browder  &  Edwards  for  appellant;  S.  A.  Bass  and  E.  W.  Hines  for  appellee. 

BUCKNEB    V.   BuOXNEB. 

Filed  April  4,  1888.     Appeal  from  Spencer  Circuit  Court.     Opinion  of  the 
court  by  Judge  Babboub,  affirming. 
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Guardian  and  ward — Settlement — Six  years  after  appellant  arrived  at  age  he 
had  a  settlement  with  his  father,  who  had  been  his  guardian,  in  which  he  ac- 
cepted a  tract  of  land  and  his  father's  note  for  $150  in  full  of  the  amount 
due  to  him  on  account  of  the  sale  of  land  by  his  father  and  guardian,  in 
which  he  had  an  interest.  Appellant  acquiesced  in  this  settlement  during 
his  father's  life  and  for  four  years  after  his  death.  Soon  after  his  father's 
death  he  collected  from  the  administrator  the  full  amount  of  the  note  which 
he  received  in  the  settlement,  and  after  receiving  this  money  he  allowed  the 
administrator  to  settle  up  the  estate,  and  the  widow,  ignorant  of  his  claim, 
*o  accept  the  provisions  of  his  father's  will.  Held — That  in  view  of  these 
facts  the  appellant  should  not  be  allowed  to  now  come  in  and  disturb  the 
rights  of  others  upon  the  ground  that  he  did  not  learn  the  nature  and  extent 
of  his  father's  liability  to  him  until  after  his  father's  death,  especially  as  he 
allowed  two  years  to  elapse  without  bringing  6uit  after  the  time  at  which  he 
claims  to  have  discovered  the  facts  upon  which  be  bases  his  action.  The 
-settlement  between  appellant  and  his  father  must  be  treated  as  a  compromise 
of  the  matters  between  them,  and  as  such  should  be  sustained. 

G.  G.  Gilbert  for  appellant  ;  W.  A.  Anderson  for  appellee. 

National  Bank  of  Stanpobd  v.  Bkuce,  etc. 

Filed  March  28,  1888.     Appeal  from  Lincoln  Circuit  Court.     Opinion  of  the 
court  by  Judge  Bowden,  reversing  (for  an  error  as' to  costs). 

1.  Garnishment — When  a  personal  judgment  is  sought  against  a  garnishee, 
the  plaintiff  must  state  the  cause  of  action  in  favor  of  his  debtor  with  the 
•same  particularity  as  that  debtor  would  be  required  to  do  if  he  had  sued. 

2.  Same— Executors — In  this  action  to  enforce  a  judgment  it  was  sought  to 
subject  a  legacy  alleged  to  be  due  the  debtor  in  the  hands  of  an  executor, 
who  was  summoned  as  garnishee.  The  executor  answered  that  he  had  no 
funds  whatever  ;  that  the  will  allowed  him  five  years  to  sell  certain  property 
which  had  not  been  sold  ;  that  the  testator  owed  more  than  $6,000,  and  that 
it  was  not  and  could  not  be  known  till  a  settlement  had  been  made  that  any 
aum  would  be  left  for  the  debtor.  There  was  no  reply.  Held — That  the 
court  properly  refused  to  render  judgment  against  the  executor.  An  action 
does  not  lie  merely  to  compel  an  executor  to  settle,  but  to  recover  an  alleged 
balance  to  which  the  plantiff  shows  a  right.  A  right  to  surplus  assets  must 
be  averred. 

J.  B.  Paxton  for  appellant ;  Welch  <fc  Saufley  for  appellees. 

MuiiLFNs  v.  Hand's  Adm'b. 

Filed  April  4,  1888.     Appeal  from  Pendleton  Circuit  Court.     Opinion  of  the 
court  by  Judge  Bowden,  affirming. 

1.  Pleading — A  party  will,  on  motion,  be  required  to  fill  blanks  if  proper  ; 
a  general  demurrer  is  not  the  remedy. 

2.  Execution  sales — In  this  action  to  recover  the  sum  bid  by  defendant  for 
property,  both  real  and  personal,  purchased  by  him  at  execution  sale,  the 
plaintiff  alleges  that  defendant  became  the  purchaser  for  the  sum  sued  for, 
and  that  on  the  day  of  sale  he  agreed  to  pay  said  amount  to  plaintiff  within 
thirty  days  therefrom,  with  interest,  on  which  condition  his  bid  was  accepted, 
and  that  the  execution  was  thereupon  returned  satisfied.  The  defendant,  by 
his  answer,  expressly  admits  that  he  "bid  in''  what  was  sold,  but  denies  that 
he,  at  any  time,  promised  to  pay,  alleging  that  "  it  was  understood "  that 
another  would  pay.  Held—  That  a  bid,  when  accepted,  is  a  contract  to  pay 
the  sum  bid.  Therefore,  we  must  understand  the  denial  that  the  defendant 
promised  as  referring  to  a  time  after  his  bid  was  accepted,  which  is  imma- 
terial. 

8.  Same — Statute  of  Frauds — While  it  must  be  taken  that  the  plaintiff  sued 
on  an  oral  contract,  yet,  as  part  of  the  property  sold  was  personalty,  a  gen- 
eral demurrer  could  not  reach  the  question  whether  the  oral  promise  to  pay 
for  the  real  estate  was  enforceable. 

0.  H.  Lee  for  appellant ;  J.  T.  Simon  for  appellee. 
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McIlvoy,  etc.  v.  Russell  <fe  Avbitt. 

Filed  April  4,  1888.    Appeal  from  Washington  Circuit  Court.     New  opinion 

of  the  court  by  Judge  Bowden,  reversing. 

Attorney  and  client— Contract  construed — (See  abstract  of  former  opinion  by 
Judge  Ward,  of  which  this  is  merely  an  extension.     9  Ky.  Law  Rep.,  359.) 

W.  C.  McCord  for  appellants  ;  W.  P.  D.  Bush  for  appellees. 

Lawson  v,  Biilei-. 

Filed  April  4,  1888.     Appeal  from  Louisville  Chancery  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Moi  tgage — Estoppel — Where  one  is  silent  when  in  good  conscience  or 
morals  he  ought  to  have  spoken,  he  will  not  afterwards  he  allowed  to  ^pcak 
to  the  prejudice  of  a  party  who  has  trusted  to  his  silence,  and  whore  condition 
has  been  altered  thereby.  L,  to  secure  a  debt  he  owed  to  W,  mortgaged  to 
him  a  piano  then  in  the  possession  of  the  mortgagor.  Thereafter  the  mort- 
gagee, at  the  request  of  ihe  mortgagor,  agreed  that  the  piano  might  be 
moved  to  the  house  of  J,  the  mortgagor's  son.  The  mortgage  debt  having 
matured,  the  mortgagee  agreed  to  an  extention,  J  rtdvising  ami  Hoisting  in 
the  arrangement  whereby  the  extension  was  secured,  knowing  at  the  time 
that  the  mortgagee  supposed  that  his  mortgage  created  a  valid  lien  upon  the 
mortgaged  piano,  held — That  J  is  now  estopped  to  assert  a  claim  to  the 
piano. 

John  T.  Milburn  for  appellant ;  Robert  J.  Elliott  for  appellee. 

Powell  v.  Phosnix  Insubance  Company. 

Filed  April  4,  1888.     Appeal  from  Henderson  Circuit  Court.     Opinion  of  the. 

court  by  Presiding  Judge  Ward,  affirming. 

Insurance — In  an  action  upon  a  policy  of  fire  insurance  upun  a  stock  of 
goods,  the  defendant  relied  upon  the  fact  that  plaintiff  had  obtained  additional 
insurance  without  the  consent  of  the  company.  The  plaintiff  replied  that  it 
was  agreed  as  a  part  of  the  contract  of  insurance  thnt  the  plaintiff  might  and 
would,  o.s  soon  as  she  made  additions  to  her  stock  of  goods,  take  ont  additional 
insurance  upon  said  stock  in  some  other  company.  Held — Thnt  an  there  i» 
neither  allegation  nor  proof  that  any  additions  were  ever  made  to  the  stock 
of  goods,  the  condition  on  which  the  right  to  take  additional  insurance  was 
reserved  was  never  performed,  and  the  taking  of  additional  iimnrnnce  for- 
feited the  policy. 

Yeaman  &  Lockett  for  appellant  ;  Montgomery  Merritt  for  appellee. 

Alvobd  &  Son,  etc.  v.  Mallory,  etc. 

Filed  April  4,  1888.  Appeal  from  Louisville  Chancery  Court.  Order  of  the 
court  by  Presiding  Judge  Ward,  overruling  motion  to  dismiss,  and  requir- 
ing bond  for  costs. 

1.  Appeals — Bond  for  costs — The  court  is  not  authorized  to  accept  money 
in  lieu  of  bond  for  costs. 

2.  Transcript—  Orders  of  postponement  and  notices  and  subpeenas  to  take 
depositions  were  never  necessary  to  make  a  complete  transcript.  Affidavits, 
and  vouchers  with  proofs  of  claims  may  «>r  may  not  be  necessnry  to  a  com- 
plete record,  depending  on  the  question  to  bo  tried.  Whether  or  not  they  are 
necessary  in  this  case  to  make  a  complete  transcript  will  be  determined  upon 
the  trial  of  the  appeal. 

3.  An  appeal  can  not  be  maintained  upon  a  partial  transcript  in  any  case 
uoless  a  schedule  has  been  filed  in  the  mode  prescribed  by  law,  But  in  ac- 
tions regulated  by  chapter  3  of  title  IP,  wherein  many  actions,  separate  in 
nature,  may  be  tried  in  one,  an  excerpt  of  any  one  cause  of  action  may  be 
made  by  bill  of  exceptions,  as  formerly  allowed,  and  a  complete  record 
thereby  made  of  all  that  pertains  to  that  matter.  This  may  be  the  better 
practice,  as.  without  a  bill  of  exceptions,  it  might  be  difficult  to  show  that 
the  transcript  contained  all  of  the  record  affecting  the  one  matter  com- 
plained of. 

D.  M.  Rodman  for  appellant ;  C.  B.  Seymour  and  Wm.  Mix  for  appellees. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COLEMAN'S  ADM'R. 
(Filed  January  17,  1888.) 

Railroads— Duty  to  trespassers— While  a  railroad  company  is  under  no 
legal  obligation  to  look  out  for  trespassers  on  its  track,  nor  to  anticipate 
their  presence  there,  yet  when  servants  of  the  company,  in  charge  of  a  train, 
discover  that  a  trespasser  on  the  track  has  placed  himself  in  peril,  it  is  their 
duty  to  use  all  reasonable  means  at  their  command  to  save  his  life,  and  the 
company  is  liable  for  their  failure  to  do  so. 

In  this  case  the  engineer  of  a  train  on  the  main  track,  seeing  the  danger 
of  a  trespasser  on  the  side  track  by  reason  of  the  approach  of  a  detached  flat 
car,  blew  his  alarm  whistle  and  called  to  the  man  on  the  side  track  in  a 
loud  voice  to  get  off  the  track,  but  his  warning  was  not  heeded.  Thereupon 
the  conductor,  who  was  on  the  rear  end  of  the  detached  car,  standing  at  the 
brake,  ran  to  the  front  end  of  the  oar  and  called  in  a  loud  voice  to  the  man 
to  get  off  the  track,  but  the  deceased  failing  to  heed  the  call,  which  he 
doubtless  did  not  hear  by  reason  of  the  noise  at  the  time,  was  struck  by  the 
car  before  the  conductor  could  get  back  to  the  brake,  and  died  from  the  in- 
juries received.  Held— That  there  was  sufficient  evidence  to  justify  the  jury 
in  concluding  that  the  conductor  was  guilty  of  ordinary  negligence  in  not 
at  once  putting  on  the  brakes  when  he  saw  that  the  deceased  did  not  heed 
the  engineer's  warning. 

Wm.  Lindsay,  H.  W.  Bruce  and  Mitchell  &  DuBose  for  appellant. 

Wright  &  McElroy  and  P.  F.  Edwards  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  T.  A.  Cook,  as  the  administrator  of  James  Coleman,  de- 
ceased, filed  his  petition  in  the  Warren  Circuit  Court  against  the  appellant 
to  recover  damages  for  the  kiling  of  his  intestate. 

The  appellee  alleged  in  substance  that  the  appellant's  employes  and  ser- 
vants in  charge  of  one  of  its  trains  of  cars,  by  their  willful  and  gross 
negligence,  ran  one  of  its  freight  cars  against  his  intestate,  whereby  he  was 
injured,  from  which  injury  he  died  in  a  few  hours  afterwards.  The  appel- 
lant put  in  issue  the  allegations  of   negligence.     The  appellant  also  alleged 
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in  substance  that  the  appellee's  intestate,  at  the  time  he  received  the  injury, 
was  a  trespasser  upon  its  railroad  track,  and  that  the  injury  received  was 
caused  by  his  own  negligence,  and  not  by  the  negligence  of  the  appellant. 
The  appellee,  by  his  reply,  put  in  issue  these  affirmative  allegations. 

There  were  three  jury  trials  of  the  case;  the  first  resulted  in  a  hung  jury; 
the  second  resulted  In  a  verdict  for  the  appellee  of  $4,500,  which  verdict,  at 
the  instance  of  the  appellant,  was  set  aside  by  the  trial  court,  and  a  new 
trial  awarded ;  the  third  resulted  in  a  verdict  for  the  appellee  of  $3,000. 
The  trial  court  having  overruled  the  appellant's  motion  for  a  new  trial  the 
case  is  here  by  an  appeal. 

The  most  important  question  to  be  determined  relates  to  the  refusal  of  the 
lower  court  to  instruct  the  jury  peremptorily  to  find  for  the  appellant.  This 
necessitates  a  review  of  the  evidence,  for  if  the  evidence  made  out  no  case 
against  the  appellant,  then  its  motion  should  have  prevailed;  on  the  other 
hand,  if  the  evidence  did  make  out  a  case  against  the  appellant,  its  motion 
was  properly  overruled.  We  mean  by  the  expression,  making  out  a  case, 
that  competent  evidence  went  to  the  jury  which  tended  to  show  that  the 
appellee's  intestate  was  injured  and  killed  by  the  willful  and  gross,  or  or- 
dinary, negligence  of  the  appellant. 

The  facts  are  that  the  appellee's  intestate  was  walking  on  the  appellant's 
railroad  track;  that  while  thus  walking  on  the  track  he  came  to  where  the 
appellant's  side  track,  whioh  was  used  for  switching  its  oars,  interseotcd  the 
main  track ;  that  the  appellant's  freight  train  was  just  behind  the  appellee's 
intestate,  moving  in  the  same  direction  ;  that  the  engineer  sounded  the  steam 
whistle  the  usual  distance  from  this  swltph,  whioh  indioated  that  the  train 
would  stop  at  the  station  which  was  hard  by;  that  appellee's  intestate  then 
quit  the  main  track  and  continued  to  walk  between  the  side  and  main 
tracks,  the  space  between  the  two  tracks  being  about  eight  feet.  It  is  evi- 
dent that  he  was  induced  to  quit  the  main  track  and  walk  between  the  two 
tracks  by  the  sounding  of  the  whistle,  whioh  indicated  that  the  train  would 
stop  at  the  station,  and  by  so  doing  he  would  be  out  of  its  way.  This  con- 
clusion is  fortified  by  the  fact  that  the  side  track  at  the  intersection,  at  the 
time  the  intestate  reached  it,  was  not  closed  with  the  main  track  so  as  to 
allow  the  train  to  pass  upon  it.  The  appellant,  while  the  train  was  moving 
and  before  it  reached  the  switch,  disconnected  a  flat  car  from  the  train,  and 
then  the  engine  continued  to  move  on  the  main  track  until  it  passed  the 
place  where  the  side  track  intersected  the  main  track.  The  switch  was  then 
closed  by  the  brakemau,  and  the  disconnected  flat  car  moved  upon  it  by  its 
own  momentum.  The  engine,  after  it  passed  the  switch  intersection  with 
the  main  track,  passed  the  intestate  while  he  was  walking  between  the  two 
tracks.  The  engineer  discovered  the  intestate's  position  just  before  he 
passed  him,  and  kept  his  eye  upon  him  until  after  he  had  passed  him.  After 
passing  the  intestate  the  engineer  saw  him  start  diagonally  across  the  side 
track  as  if  to  go  clear  across  it,  but  instead  he  contiLued  his  walk  on  the 
end  of  the  ties  just  outside  of  the  rail.  It  then  occurred  to  the  engineer  that 
the  intestate  was  in  danger  from  the  flat  car  that  was  moving  on  the  side 
track  a  short  distance  behind  him.  The  engineer,  for  the  purpose  of  calling 
the  attention  of  the  intestate  to  his  danger,  blew  his  stock  or  alarm  whistle, 
but  the  whistle  was  blown  after  the  engine  had  passed  the  intestate  on  the 
main  track.  The  blowing  of  the  whistle  did  not  arrest  the  attention  of  the 
intestate  to  the  apprehended  danger.  The  engineer  then  called  to  him  in  a 
loud  voice  to  get  off  the  track,  but  it  is  evident  that  the  intestate  did  not 
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bear  the  call,  for  the  engineer  was  then  blowing  off  steam  from  the  boiler, 
and  the  Id  testate  oontinued  to  walk  on  the  end  of  the  ties.  It  is  also  evi- 
dent that  the  intestate  was  misled  by  the  blowing  of  the  stock  or  alarm 
whistle,  for  this  is  intended  to  alarm  stock  or  persons  on  the  track  ahead  of 
the  train,  and  the  intestate's  attention  was  probably  directed  that  way  in- 
stead of  the  danger  that  threatened  him.  It  is  also  evident  that  the  intes- 
tate believed  that  the  whole  train  was  moving  on  the  main  track,  and  that 
he  changed  his  walk  from  between  the  two  tracks  to  the  outside  of  the  side- 
track in  order  to  be  more  secure  from  danger.  The  conductor  was  on  the 
flat  car;  he  was  at  the  rear  end  of  the  car  and  standing  by  the  brake;  he 
heard  the  sound  of  the  alarm  whistle,  by  which  his  attention  was  called  to 
the  fact  that  the  intestate  was  walking  on  the  end  of  the  ties,  and  that 
neither  the  sound^of  the  whistle  nor  the  shout  of  the  engineer,  the  conductor 
hearing  the  shouts,  caused  the  intestate  to  change  bis  course,  and  that  he 
would  be  struck  by  the  fiat  oar  if  he  continued  on  his  course.  But  instead 
of  putting  on  the  brake  and  stopping  the  car,  the  conductor  rushed  to  the 
front  end  of  the  car  and  called  ill  a  loud  voice  to  the  intestate  to  get  off  the 
track,  but  the  intestate,  doubtless  not  bearing  the  call,  for  there  was  con- 
siderable noise  caused  by  blowing  the  steam  out  of  the  boiler,  continued  to 
walk  on  the  end  of  the  ties;  the  conductor  seeing  this,  started  back  to  the 
brake  for  the  purpose  of  putting  it  on,  in  order  to  stop  the  car,  but  before 
he  could  accomplish  this  the  intestate  was  6truok  by  the  car.  He  died  frcm 
the  injury  received  in  about  thirty  hours  afterwords.  The  proof  is  clear 
that  had  the  conductor,  upon  hearing  the  alarm  whistle  and  hearing  the 
shout  of  the  engineer  and  seeing  that  the  intestate  did  not  quit  the  track, 
but  continued  his  course  upon  it,  put  on  the  brake,  the  oar  would  have  been 
stopped  in  time  to  save  the  life  of  the  intestate.  This  he  failed  to  do.  Did 
this  failure  amount  to  ordinary  neglect? 

It  seems  to  us  that  a  conductor  of  ordinary  experience  and  observation 
could  have  readily  taken  in  the  situation,  first,  that  the  intestate  had  reason- 
able ground  to  believe,  from  the  fact  that  the  switch  at  the  intersection  was 
not  connected  with  the  main  track,  that  the  train  would  continue  on  the 
main  track,  and  that  he  left  the  main  track  in  order  to  be  out  of  danger ;  second, 
that  his  back  being  toward  the  train  and  seeing  the  engine  passing  on  the 
main  track,  he  believed  that  it  was  drawing  the  whole  train,  and  he  was, 
therefore,  out  of  its  way;  third,  the  blowing  of  the  stock  or  alarm  whistle 
after  the  engine  had  passed  him  on  the  main  track  would  cause  him  to  look 
ahead  of  him,  instead  of  behind  him,  for  danger;  fourth,  seeing  that  neither 
the  sounding  of  the  whistle  nor  the  ehout  of  the  engineer  caused  the  intes- 
tate to  change  his  course,  the  conductor  should,  as  a  reasonable  man,  have 
inferred  that  the  intestate  misconstrued  the  sounding  of  the  whistle  and  did 
not  hear  the  shout  of  the  engineer,  or,  that  if  he  did  hear  the  shout,  be  mis- 
understood it.  It  seems  to  us,  therefore,  that  the  conductor,  as  a  man  of 
ordinary  prudence  and  experience,  should  not  have  trusted  to  the  experiment 
of  repeating  the  shouting,  because  both  the  sounding  of  the  whistle  and  the 
previous  shouting  had  failed  to  accomplish  the  desired  end,  but  should  have 
resorted  to  the  sure  and  safe  means,  which  was  at  hand,  of  preventing  the 
injury,  by  putting  on  the  brake  and  stopping  the  car,  for  it  is  well  settled 
t>y  this  court,  that,  although  the  intestate,  by  being  on  the  appellant's  track 
at  that  particular  place,  was  a  trespasser,  and  that  the  appellant  was  under 
no  legal  obligation  to  look  out  for  him,  nor  to  anticipate  his  presence  upon 
the  track,  because  it  had  the  right  to  presume  that  he  would  not  oommit  a 
trespass  upon  its  property,  yet  when  the  appellant  discovered  that  the  in- 
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testate  had  placed  himself  in  peril,  it  was  its  duty  "to  use  all  reasonable- 
means  at  its  command  to  save  his  life."  (L.  &  N.  R.  R.  Co.  v.  Howard's 
Adm'r,  6  Ky.  Law  Rep.,  166.)  This  dcctrine  rests  upon  the  broad  and  high 
ground  that  the  life  of  the  intestate,  although  he  was  a  trespasser  and  negli- 
gent, should  not  be  at  the  mercy  of  the  appellee  after  his  danger  was  dis- 
covered, but  it  should  use  all  reasonable  means  at  its  command  to  save  bis 
life;  suob  is  the  regard  of  human  law— the  dictate  of  a  noble  humanity— for 
the  life  of  a  human  being. 

The  instructions  given  at  the  instance  of  the  appellee  and  appellant  fully 
set  forth  the  law  as  above  laid  down.  They  fully  and  fairly  present  the 
question  of  ordinary  neglect  on  the  part  of  the  appellant  and  appellee  to  the 
jury. 

The  evidence  in  the  case  puts  the  question  of  willful  negligence  out  of  the 
case,  therefore,  the  only  question  to  be  determined  by  the  jury  was 
whether  or  not  the  appellant  used  all  the  means  at  its  command,  after  it 
discovered  the  intestate's  peril,  to  save  his  life.  As  above  stated,  the  jury 
were  fully  and  properly  instructed  in  reference  to  that  matter.  We,  there- 
fore, think  that  the  lower  court  did  right  in  refusing  the  appellant's  other 
instructions. 

We  also  think  there  was  sufficient  evidence  before  the  jury  to  justify  them 
in  coming  to  the  conclusion  that  the  appellant,  under  the  circumstances  of 
this  case,  was  guilty  of  negligence  in  not  putting  on  the  brake  and  stopping 
the  car  after  the  peril  of  the  intestate  was  discovered  by  the  conductor. 

Wo  also  think   that  the  objection   to  the  competency  of Cot  bran's 

answer  to  the  13th  question  in  his  deposition  was  properly  overruled. 

We  also  think  that  the  interrogatories  propounded  to  the  jury  were  suffi- 
cient to  cover  all  the  questions  raised  by  the  pleadings  and  evidence,  and 
that  the  lower  court  properly  rejected  the  refused  ones. 

The  judgment  of  the  lower  court  is  affirmed. 

To  a  petition  for  rehearing  Judge  Bennett  delivered  the  following  re- 
sponse of  the  court  June  16,  1888  : 

The  counsel  for  the  appellant  think  that  the  case  of  Thomas  Nicoll's 
Adm'r  v.  The  L.  &  N.  R.  R.  Co.,  decided  by  this  court  January  10,  1888  (9 
Ky.  Law  Rep.,  702),  is  in  conflict  with  this  case.  This  is  a  mistake.  In 
that  case  the  court  said,  that  as  Nicoll  was  walking  on  the  oompany's  track 
without  right,  tho  engineer  had  the  right  to  believe  that  he  would  look  out 
for  his  own  safety,  and  leave  the  track  in  time  to  avoid  a  collision  with  the 
train,  and  when  the  engineer  saw  that  Nicoll  did  not  leave  the  track  and 
was  in  danger  of  being  struck  by  the  engine,  "he  called  to  him  to  leave 
the  track,  and  blew  the  whistle  for  down  brakes,  but  the  oar  was  then  so 
near  as  to  render  it  impossible  to  check  its  progress  so  as  to  save  the  life  of 
the  deceased."  We  thought  in  that  case  that  the  facts  of  it  justified  the 
decision.  We  still  so  think.  It  was  not  held  in  that  case  that  it  was  not 
the  duty  of  the  engineer,  after  discovering  the  peril  of  a  trespasser  upon  the 
track,  to  use  all  the  means  at  his  command  to  avert  injuring  him.  It  was 
not  held  that  if  the  engineer  saw  the  peril  of  Nicoll,  and  that  his  shouting 
to  him  did  not  arouse  him  to  a  sense  of  his  danger,  it  was  not  bis  duty  to 
put  down  the  brakes  and  stop  the  train  in  time  to  avoid  a  collision,  if  he 
could.  In  the  opinion  in  this  case  the  doctrine  was  announced  that,  upon 
the  conductor's  seeiug  that  the  shouting  to  Coleman  to  leave  the  track,  and 
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Xhe  blowing  of  the  alarm  whistle  failed  to  arouse  him  to  a  sense  of  bis  perili 
it  was  his  duty  to  put  down  the  brakes,  they  being  at  hand,  so  as  to  stop  the 
car,  if  he  could,  in  time  to  avoid  a  collision,  and  not  trust  to  arousing  Cole- 
man to  a  sense  of  his  danger  by  again  shouting,  as  that  resource  had  failed 
to  accomplish  the  purpose.  This  doctrine  is  in  harmony  with  the  Nicoll  case 
.and  is  sound  law,  and  is  supported  by  the  weight  of  authorities. 
The  petition  for  rehearing  is  overruled. 


BOYD'S  DEVISEES  v.  BOYD'S  EX'OR,  &c. 

BIGSTAFF  v.  BOYD'S  ADM'R,  &c. 

(Filed  February  7,  1888— Not  to  be  reported.) 

1.  Final  order— In  an  action  by  an  executor  to  settle  his  testator's  estate, 
the  court  rendered  judgment  allowing  claims  against  the  estate  and  fixing 
the  amount,  and  directing  the  executor  to  pay  a  certain  per  cent,  of  the 
claims  thus  ascertained  and  allowed.  Subsequently  the  court  rendered  judg- 
ment, awarding  execution  in  favor  of  all  persons  who  had  previously  ob- 
tained judgments  which  were  not  satisfied.  Held— That  the  first  judgment 
was  final,  but  if  not,  the  second  judgment  made  it  so,  and  more  than  two 
years  having  elapsed  after  the  last  judgment  was  rendered  before  this  appeal 
was  taken  it  is  too  lat*>  to  appeal  therefrom.  It  is  immaterial  that  the  last 
judgment  was  reversed  as  to  some  of  the  claims  allowed,  as  that  did  not 
.affect  the  debts  as  to  which  there  was  no  reversal. 

3.  Contribution  by  devisees  to  pay  debts -Two  of  six  devisees  being  insol- 
vent, the  burden  of  contribution  to  the  payment  of  the  testator's  debtB  fell 
upon  the  remaining  four.  To  one  of  these  four  the  testator  devised  a  tract 
■of  land  in  addition  to  the  other  estate  devised  to  him,  but  directed  that  he 
pay  one-fifth  of  its  value  to  each  of  the  other  devisees.  He  took  this  land  at 
a  valuation  of  fti.OOO,  which,  having  been  paid  Into  court,  the  court  applied 
to  the  payment  of  the  testator's  debts.  The  court  then  fixed  the  pro  rata 
contribution  of  the  four  devisees  for  the  purpose  of  paying  the  balance  of 
the  debts,  in  proportion  to  the  amounts  that  each  had  received.  Held— That 
as  the  amounts  received  by  the  several  devisees  were  unequal,  this  was  an 
error.  Each  of  the  four  devisees  should  have  been  allowed  $1,000  as  a  debt 
against  the  estate,  and  each  should  have  contributed  pro  rata  on  the  sum  he 
had  received  to  pay  this  amount. 

W.  H.  Holt,  W.  P.  D.  Bush,  V.  B.  Young  and  J.  J.  Nesbitt  for  appellants. 
H.  L.  Stone,  R.  Gudgell   &   Son,  Win.  Lindsay  and  J.  S.  Hurt  for  appel- 
lees. 
Appeals  from  Bath  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

Spencer  Boyd's  executor  having  filed  his  petition  in  equity  in  the  Bath 
Circuit  Court  for  the  purpose  of  having  a  settlement  of  his  testator's  estate, 
W.  W.  Boyd's  administrator  filed  his  petition  in  said  action,  in  which  he 
■sought  to  recover  judgment  against  the  executor  on  several  debts  due  his 
intestate  by  Spencer  Boyd.  The  executor  interposed  pleas  in  bar  to  some  of 
these  demands,  among  which  was  a  plea  of  the  statute  of  seven  years'  lim- 
itation to  a  note  of  $729,  upon  the  ground  that  Spencer  Boyd  signed  said 
note  as  surety  only.    The  report  of  the  commissioner  sustained  the  admin- 
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istra tor's  claim.  The  circuit  court  overruled  the  executor's  exceptions  to 
the  report.  On  the  27th  of  March,  1867,  the  circuit  court  adjudged  that  the 
executor  was  indebted  to  the  administrator  in  the  sum  of  over  810,000.  The 
amount  of  said  note  and  interest  thereon  was  included  in  this  sum.  The 
circuit  court  also  ordered  the  executor  to  pay  60  per  cent,  of  this  and  the 
other  claims  ascertained  and  allowed  by  said  judgment.  On  September 
17,  1870,  the  circuit  court  rendered  another  judgment  in  the  main  action,  in 
which  execution  was  awarded  in  favor  of  all  persons  who  had  previously  ob- 
tained judgments  which  were  not  satisfied.  The  administrator's  judgment 
was  one  of  these.  This  judgment,  together  with  two  others  in  the  same 
case,  one  rendered  in  1868  and  one  in  1868,  was  appealed  to  this  court.  Each 
judgment  was  reversed  in  some  particulars.  But  the  judgment  of  1870,  in 
reference  to  the  debt  now  in  controversy,  was  not  reversed. 

If  there  were  any  doubt  about  the  judgment  of  the  27th  of  March,  1867, 
in  reference  to  this  debt  being  final,  the  judgment  of  the  17th  of  September, 
1870,  clearly  makes  it  final,  because  this  judgment  awards  execution  on  that 
judgment.  But  we  entertain  little  doubt  that  that  judgment  was  final, 
therefore,  the  time  allowed  by  law  in  which  to  appeal  having  elapsed,  the 
appellant's  appeal,  as  to  said  matter,  can  not  be  considered. 

The  appellant  also  claimed  the  price  of  sixty  two  acres  of  land.  This  land 
was  devised  by  Spencer  Boyd  to  G.  J.  Boyd.  It  is  claimed  that  he  sold  it 
to  W.  W.  Boyd  at  the  price  of  140  per  acre;  that  W.  W.  Boyd  was  to  credit 
the  price  of  this  land  on  the  notes  that  Spencer  Boyd  was  bound  for  as 
surety.  This  defense  was  also  settled  against  the  appellant  in  the  judgment 
of  1867.  The  appellant's  claim  for  the  rent  of  this  land  is  not  available. 
The  judgment  as  to  the  foregoing  matters  must  be  affirmed. 

The  allowances  for  the  services  of  the  executor,  etc.,  must  also  be  affirmed. 

J.  A.  Reynolds  purchased,  at  the  executors'  stile,  845.83  worth  of  property, 
and  W.  W.  Boyd  purchased  1306.70  worth  of  propeity.  These  sums  were 
charged  to  the  executor.  These  two  sums  were  credited  on  the  claims  of  J. 
A.  Reynolds  and  W.  W.  Boyd  against  the  estate.  The  executor,  therefore, 
should  have  been  credited  by  these  claims.  But  it  was  not  done.  For  the 
error  in  this  particular  the  case  must  be  reversed,  with  directions  to  enter 
these  two  credits. 

The  appellants,  Bigstaff  and  wife,  appeal  from  the  judgment  rendered  in 
1880.  Mrs.  Bigstaff  is  one  of  six  devisees  under  Spencer  Boyd's  will.  Spencer 
Boyd  was  largely  in  debt.  Two  of  the  devisees  being  insolvent,  the  burden 
of  contribution  to  the  payment  of  the  testator's  debts  fell  upon  the  remain- 
ing four.     The  value  of  the  estate  devised  to  these  is  ns  follows: 

To  E.  J.  Boyd,  819,500.  To  W.  W.  Bo.vd,  8i?,8CO.  To  Helen  Reynolds, 
|8,000.     To  Mary  E.  Bigstaff,  83,600. 

The  testator  also  devised  to  E.  J.  Boyd  100  acres  of  land,  but  he  was  to 
pay  one-fifth  of  its  value  to  eaoh  of  the  other  five  devisees.  K.  J.  Boyd  took 
this  land  at  a  valuation  of  8(3,000.  The  circuit  court  ordered  him  lo  pay  this 
sum  into  court,  and  he  having  done  so,  the  court  applied  it  to  the  payment 
of  the  testator's  debts.  The  court  fixed  the  pro  rata  contributiqn  of  the  four 
devisees  for  the  purpose  of  paying  the  balance  of  the  debts,  in  proportion  to 
the  amount  as  above  set  forth,  that  each  had  received.  As  the  respective 
amounts  received  by  these  devisees  were  unequal,  it  was  error,  as  between 
them,  to  appiopriate  the  81,000  due  to  each  on  account  of  this  land   to  the 
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payment  of  the  debts,  and  then  require  each  to  contribute  to  the  payment  of 
the  balance  of  the  debts  in  proportion  to  the  amount  that  he  bad  reoeived. 
But  each  one  of  the  four  devisees  should  have  been  allowed  $1,000  as  a  debt' 
against  the  estate,  and  each  should  have  contributed  pro  rata  on  the  sum  he 
had  received  to  pay  it.  Thus  Mrs.  Bigstaff  reoeived  estate  valued  at  $3,600. 
Her  pro  rata  to  pay  this  sum  would  be,  say.  $820;  deduct  this  sum  from  $1,000 
would  leave  to  her  1(580.  Thie  sum  deducted  from  her  pro  rata  of  $710.66,  as 
fixed  by  the  court,  would  entitle  her  to  contribute  only  $30.66.  £.  J.  Boyd 
would  have  to  pay,  say,  $1,735.  Deduct  $1,000;  this  would  increase  his 
pro  rata  $785.  The  pro  rata  of  the  other  two  devisees  should  be  governed 
by  the  same  principle. 

This  case  must  be  reversed,  with  directions  for  further  proceedings  con- 
sistent with  this  opinion. 


GRIEF  v.  KAHN,  &c. 
(Filed  February  18,  1888.) 

1.  Removal  of  partition  fences— Under  section  1  of  article  9,  chapter  55, 
General  Statutes,  which  prohibits  the  removal  of  a  partition  fence  which 
exists  as  such  "by  agreement  or  acquiescence, "  except  between  the  1st  of 
December  and  the  1st  of  March  next  ensuing,  it  is  not  necessary  that  the 
fence  should  be  on  the  division  line,  or  that  it  should  be  partly  on  the  land 
of  each,  to  make  it  a  partition  fence.  Nor  is  it  necessary,  in  order  to  pre- 
vent the  removal,  that  the  party  complaining  should  show  that  any  injury 
would  result  to  him,  the  statute  being  intended  as  an  absolute  security 
against  any  possible  injury  that  might  arise  from  any  removal,  however 
short  the  distance. 

2.  Same— The  statute  applies  as  well  to  partition  fences  in  towns  and 
citieB  as  to  partition  fences  in  the  country. 

3.  Same — Appellant  and  appellees,  owning  adjoining  lots  in  a  city,  and 
appellees  being  about  to  remove  a  partition  fence  between  the  two  lots,  ap- 
pellant brought  this  action  to  enjoin  removal.  The  fence  had  been  placed, 
by  agreement,  on  appellees'  lot,  whero  it  had  stood  for  many  years,  and  ap- 
pellees were  in  the  act  of  removing  the  fence  and  resetting  it  about  sixteen 
inches  nearer  appellant's  line,  but,  as  appellees  claim,  still  upon  their  land. 
The  attempt  to  remove  the  fence  occurrtd  in  the  month  of  November.  Held 
—That  appellant  is  entitled  to  the  relief  sought,  it  being  immaterial  on  whose 
land  the  fence  is  now  located. 

W.  D.  Greer  for  appellant. 

Gil  be  rt  &  Reed  for  appellees. 

Appeal  from  McCracken  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  and  the  appellee,  Mrs.  Kahn,  being  the  owners  and  in  the 
possession  of  adjoining  lots  in  the  city  of  Paducah,  the  appellant  brought 
this  action  to  enjoin  the  appellees  from  removing  the  partition  fence  between 
the  two  lots. 

The  proof  is  overwhelming  that  the  appellees,  at  the  time  the  injunction 
was  obtained,  were  in  the  act  of  taking  up  the  fence  and  resetting  it  about 
sixteen  inches  nearer  to  the  appellant's  line,  if  not  upon  his  land.  The 
proof  is  also  overwhelming  that  the  appellees  were  doing  this  against  the 
will  of  the  appellant. 
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The  appellees  contend  that  the  ground  on  which  the  fence  stood  before  they 
attempted  to  remove  It  belonged  to  the  appellee,  Mrs.  Kahn ;  also  that  the 
ground  on  which  they  proposed  to  reset  the  fence  belonged  to  Mrs.  Kahn, 
and,  therefore,  had  the  right  to  remove  and  reset  the  fence.  But  if  the  said 
fence  was  a  partition  fence,  within  the  meaning  of  article  2,  section  1,  chap- 
ter 55,  General  Statutes,  then  it  is  wholly  immaterial  whether  the  fence  was 
on  Mrs.  Kahn's  ground  or  not.    Said  section  provides: 

"When  a  partition  fence  has  existed,  or  may  hereafter  exist,  by  agreement 
or  acquiescence,  between  two  or  more  persons,  either  party  shall  remove  the 
same  without  the  consent  of  the  others,  except  between  the  1st  of  December 
and  the  1st  of  March  next  ensuing." 

The  second  section  provides : 

"No  such  change  as  named  in  the  last  section  shall  be  made  unless  three 
months'  previous  notice  in  writing  shall  be  given  to  the  opposite  party  by 
the  person  desiring  to  make  the  same." 

It  appears  from  tho  evidence  of  the  appellee,  X.  Kahn,  that  he  agreed, 
many  years  ago,  with  the  former  owner  of  appellant's  lot  that  the  fence 
should  be  set  where  it  stood  at  the  time  of  the  attempted  removal,  and  pur- 
suant to  that  agreement  the  fenee  was  so  set  and  remained  down  to  the  time 
of  the  death  of  said  ov^ner;  that  the  fence  had  so  remained  ever  since  the 
appellant  purchase!  the  hit,  without  any  agreement  authorizing  the  appellee 
to  remove  it.  The  section,  supra,  is  explicit,  that  if  the  partition  fence 
exists,  by  agreement  or  acquiescence,  neither  party  shall  remove  It,  except 
between  the  1st  of  December  and  the  1st  of  March  next. 

That  this  fence  existed  for  many  years  as  a  partition  fence,  by  the  agree- 
ment of  the  appellee,  N.  Kahn,  and  the  former  owner,  Is  absolutely  clear; 
that  it  so  existed  by  the  acquiescence  of  the  appellant  and  the  appellees, 
Kahn  and  wife,  is  equally  clear;  that  the  attempt  to  remove  the  fence 
occurred  in  the  month  of  Xovember  is  admitted. 

From  the  foregoing  facts  it  is  clear  that  said  fence  was  a  partition  fence 
within  the  meaning  of  section  1,  and  that  the  appellees  had  no  right  to  re- 
move it. 

But  it  is  contended  that,  inasmuch  as  the  fence  was  on  the  land  of  Mrs. 
Kahn,  the  appellees  had  the  right  to  remove  it.  It  is  not  necessary  that  the 
fence  should  be  on  the  division  line,  or  that  it  should  be  partly  on  tj)e  land 
of  each,  to  make  it  a  partition  fence.  The  inquiry  is,  was  the  fence,  whether 
on  the  land  qt  either  party,  intended  by  agreement  or  acquiescence  as  a  par- 
tition fence?  If  yes,  then  the  statute  says  that  it  shall  not  be  removed  ex- 
cept in  the  manner  therein  provided. 

Also  if  the  fence  is  taken  up  for  the  purpose  of  resetting  it  at  another 
place,  however  short  the  distance,  the  statute  is  violated.  Its  language  is 
that  the  fence  shall  not  be  removed,  and  a  removal  of  a  few  inches  may  seri- 
ously affect  the  rights  of  the  other  party  in  an  individual  case.  And  while 
the  removal  and  resetting,  although  at  a  short  distance,  may  not  affect  the 
rights  of  the  other  party,  yet  tho  statute  was  intended  to  give  absolute 
security  against  any  possible  injury  that  might  arise  from  the  removal.  It 
is  best,  therefoie,  to  enioroe  its  provisions  In  all  cases  without  an  inquiry 
into  the  fact  as  to  whether  either  party  will  or  will  not  be  Injured  by  the 
removal. 

Also  it  is  contended  that  the  section,  supra,  was  intended  to  apply  to 
partition  fences  in  the  country,  and  not  to  partition  fences  in  towns  and 
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cities.  The  statute  doe6  not  so  read.  Its  language  applies  to  all  partition 
fences,  whether  in  the  country,  or  town  or  cities,  and  we  see  no  reason  for 
making  the  distinction.  On  the  contrary,  there  are  many  good  reasons  for 
applying  it,  as  its  language  clearly  indicates,  to  partition  fences  in  towns 
and  cities  as  well  as  in  the  country. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  is  remanded, 
with  directions  to  reinstate  the  injunction  and  sustain  it.  The  question  as 
to  the  ownership  of  the  particular  strip  of  ground  need  not  be  adjudicated. 


BROWN  v.  LOGAN'S  ADM'R,  &c. 
(Filed  February  25,  1888-Xot  to  be  reported. ) 

1.  "Devise  to  pay  debts— Liens— While  the  mere  expression  of  a  desire  on 
the  part  of  a  testator  that  his  debts  should  be  ilrst  paid  creates  no  lien  or 
charge  on  the  land  devised,  yet  where  a  will  expressly  makes  the  payment 
of  the  debts  a  charge  on  the  land  the  purchaser  will  be  bound  to  see  that 
his  purchase  money  is  so  applied,  or  the  land  purchased  by  him  may  be  sold 
at  the  instance  of  the  nreditors. 

2.  Same— The  executor,  having  sold  land  charged  with  the  payment  of 
debts,  can  not  in  his  own  behalf  enforce  any  lien  against  the  purchaser. 

3.  Executors— Upon  a  general  statement  by  an  executor  that  he  has  paid 
more  than  he  ought  to  have  paid,  and  that  the  estate  is  Insolvent,  without 
any  statement  of  the  value  of  the  estate  or  the  amounts  paid  creditors,  or 
the  name  of  any  creditor  given,  the  chancellor  will  not  audit  the  executor's 
accounts  and  hunt  up  creditors  who  have  been  overpaid  for  the  purfese  of 
relieving  the  executor. 

H.  W.  Rives  for  appellant. 

H.  P.  Cooper  for  appellees. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pry  or. 

In  this  case  the  devisee  sold  the  land  devised,  and  the  appellee,  a  creditor, 
claims  that  by  the  provisions  of  the  will  the  creditors  of  the  devisor  had  an 
express  lien  for  the  payment  of  their  debts. 

A  mere  desire  on  the  part  of  a  testator  that  bis  debts  should  be  first  paid 
creates  no  such  lien  or  charge  on  the  estate  devised,  but  where  a  will  makes 
the  payment  of  the  debts  a  charge  on  the  land,  the  purchaser  will  be  bound 
to  see  that  his  purchase  money  is  so  applied,  or  the  land  purchased  by  him 
may  be  sold  at  the  instance  of  the  creditors.  (Grotenkeinper  v.  Bryson,  &c, 
79  Ky.,  353  [2  Ky.  Law  Rep.,  336] ;  Ducker's  Heirs  v.  Stubblefield's  Heirs,  9 
B.  M.,  577.) 

In  this  case  there  is  a  charge  on  the  estate  for  the  payment  of  debts  and 
the  residue  given  to  John  C.  Adams,  who  is  also  the  executor.  The  sale  of 
the  land  did  not  relieve  it  of  this  charge  upon  it,  and,  therefore,  the  chan- 
cellor properly  subjected  it.  Nor  was  the  chancellor  required  to  refer  the 
case  to  the  commissioner  to  audit  the  accounts  of  an  executor,  who  had 
made  no  settlement  for  a  period  of  five  or  six  years,  so  as  to  relieve  him 
against  creditors  who  have  been  overpaid,  or  to  subject  the  land  to  the  pay- 
ment of  their  debts.  The  executor  could  only  be  substituted  to  their  rights, 
and,  having  sold  the  land,  he  could  not  in  his  own  behalf  enforce  any  lien 
as  against  his  purchaser;  nor  ought  the  creditors  on    the  pleadings  to  be 
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made  to  refund  even  if  the  estate  was  insolvent.  The  insolvency  of  the  eg 
tate  is  alleged,  but  no  creditor  Is  made  a  party,  and  no  statement  of  the 
amount  overpaid,  or  of  the  condition  of  the  estate,  when  it  passed  into  the 
hands  of  the  executor.  The  charge  that  it  was  insolvent,  and  a  settlement 
asked,  after  the  lapse  of  so  mauy  years, with  a  view  of  ascertaining  what  the 
executor  ought  to  have  known,  was  Insufficient  to  authorize  the  chancellor, 
through  his  commissioner,  to  hunt  up  the  "creditors  of  the  estate,  and  the 
amounts  paid  them,  with  a  view  of  ascertaining  the  pro  rata  amount  to 
which  this  appellee  was  entitled.  There  is  no  statement  of  the  estate  or  its 
value,  no  statement  of  the  amounts  paid  creditors,  or  the  tame  of  any  cred- 
itor given,  but  an  investigation  asked  as  to  the  condition  of  the  executor's 
accounts  upon  a  general  statement  that  he  had  paid  more  than  he  ought  to 
have  paid. 
The  judgment  below  is  affirmed. ' 


UNSEL  v.  COMMONWEALTH. 

(Filed  April  28,  1888— Not  to  be  reported.) 

The  appellant  was  not  entitled  to  a  continuance  on  account  of  the  absence 
of  one  of  the  his  witnesses,  as  it  did  not  appear  from  his  affidavit  for  a  con- 
tinuance that  the  process  for  the  witness  was  ever  placed  in  the  hands  of  an 
officer  to  be  served. 

Owen  &  Ellis  for  appellant. 

P.  W.  Hardin  for  appellee. 

1  Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  Unsel,  was  fined  $100  before  a  justice  of  the  peace  of  Daviess 
county  for  assault  and  battery.  He  appealed  to  the  circuit  court  and  was 
there  fined  875.     He  has  appealed  to  this  court. 

He  filed  his  affidavit  for  a  continuance  in  the  circuit  court  on  the  ground 
of  the  absence  of  two  witnesses,  Floyd  and  Woolfolk.  Woolfolk,  after  the 
affidavit  was  filed,  appeared  as  a  witness.  Thereupon  the  Commonwealth 
admitted  the  affidavit  as  to  Floyd,  to  be  read  as  his  deposition.  Thereupon 
the  court  forced  the  appellant  to  try  notwithstanding  his  objections. 

The  main  ground  relied  upon  for  a  reversal  is  that  the  act  of  the  legisla- 
ture, approved  May  15,  18S6,  allowing  the  Commonwealth  to  admit  the 
statements  of  a  defendant's  affidavit  in  a  criminal  case  as  to  what  his  absent 
witness  would  prove,  to  be  read  as  the  witness'  deposition,  is  unconstitu- 
tional. We  can  not  consider  this  question  for  the  reason  that  the  appel- 
lant's affidavit  failed  to  show  that  he  was  entitled  to  a  continuance  on 
account  of  the  absence  of  Floyd.  The  affidavit  says  that  che  appellant  "has 
had  process  for  Floyd  at  this  term  of  court,"  and  that  he  was  not  served, 
"and  when  the  caso  was  postponed  last  Saturday  he  took  an  attachment  for 
Woolfolk  and  an  alias  process  for  Floyd,  both  of  which  have  been  served." 
There  is  no  statement  in  the  affidavit  that  either  process  for  Floyd  was  put 
in  the  hands  of  an  officer  to  be  served.  The  process,  as  far  as  the  affidavit 
discloses,  may  n.»ver  have  left  the  h^nds  of  the  appellant. 
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The  appellant,  having  failed  to  disclose  proper  diligenoe  to  obtain  the 
attendance  of  the  witness  Floyd,  he  was  not  entitled  to  a  continuance,, 
therefore,  the  Commonwealth,  having  admitted  the  affidavit  as  to  Floyd  to 
he  read  as  his  deposition,  the  appellant,  rather  than  being  prejudiced,  ob- 
tained an  advantage. 

The  judgment  is  affirmed. 


MoFARLAND  v.  GARNETT,  &c. 
(Filed  April  28,  1888— Not  to  be  reported.) 

1.  Judicial  sales— Land  presumed  to  be  divisible— In  an  action  to  enforce 
a  lien  upon  real  estate  it  is  not  necessary  that  it  should  appear  by  "the 
pleadings,  by  an  agreement  of  parties,  by  affidavits  filed,  or  by  a  report  of 
commissioners, "  whether  or  not  the  property  can  be  divided  without  ma- 
terially impairing  its  value.  It  is  sufficient,  if  the  court  is  satisfied  from 
the  character  of  the  boundary  or  the  number  of  acres,  as  described  in  the 
pleadings,  that  such  a  division  can  be  bad. 

Prima  facie  a  tract  of  land  containing  as  many  as  10(5  acres  may  be  divided 
without  materially  impairing  its  value,  and  the  burden  of  proof  is  upon 
the  party  who  contends  that  it  is  not  divisible. 

2.  Same— Powers  of  commissioner— Where  the  defendant  gives  the  com- 
missioner no  direction  to  sell  the  land  off  of  any  particular  part  of  the  tract, 
the  commissioner  has  the  right  to  designate  what  part  of  the  tract  he  will 
offer  for  sale. 

Hays  &  Stone  for  appellant. 

Montgomery  &  Jones  for  appellees. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  executed  to  the  appellee,  Garnott,  a  mortgage  on  a  tract  of 
land  lying  in  Russell  county,  Ky.,  containing  106  acres,  to  secure  tho  pay- 
ment of  an  indebtedness  of  $2,884.  The  appellee,  Garrett,  having  brought 
this  action  in  equity  in  the  Russell  Circuit  Court  for  the  purpose  of  enforc- 
ing his  mortgage  lien  on  said  land,  that  court,  at  its  May  term,  1885,  ren- 
dered a  default  judgment  against  the  appellant  for  the  amount  of  the  mort- 
gage debt,  less  certain  credits,  and  for  the  sale  of  a  sufficiency  of  said  tract 
of  land  to  pay  said  debt,  interest  and  costs.  The  court's  commissioner,  pur- 
suant to  the  directions  of  the  judgment,  sold,  in  1885,  101  acres  of  said  tract 
of  land,  which  satisfied  said  debt,  interest  and  cost,  leaving  five  acres  un- 
sold. The  sale  was  duly  reported  to  court  and  confirmed.  The  court,  at  its 
May  term,  188(5,  appointed  commissioners  to  divide  the  said  tract  of  land 
and  allot  to  the  appellant  said  five  acres,  and  to  the  appellee,  Snow,  the 
assignee  of  the  purchaser,  the  remainder  of  the  tract.  The  commissioners 
were  directed  to  take  the  appellant's  five  acres  off  of  the  lower  end  of  the 
farm.  The  commissioners  made  the  division  and  allotment  and  reported 
the  same  to  court,  which  report  was  confirmed.  The  appellant  has  apytahd 
to  this  court. 

The  appellant  contends,  first,  that  the  judgment,  ordering  the  sale  of  Faid 
land,  is  erroneous  because  there  is  nothing  in  the  pleading,  report  of  a  com- 
missioner, or  proof,  showing  that  said  tract  of  land  could  te  divided  without 
materially  impairing  its  value. 
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Section  694  of  the  Civil  Code,  which  directs  that  " before  ordering  a  sale  of 
real  property  for  the  payment  of  debt,  the  court  must  be  satisfied  by  the 
pleadings,  by  an  agreement  of  parties,  by  affidavits  filed,  or  by  a  report  of  a 
commissioner,  whether  or  not  the  property  can  be  divided  without  materially 
impairing  its  value,"  does  not  require  an  allegation  in  the  pleadings  to  the 
effect  that  the  property  is  divisible  or  indivisible.  Nor  is  it  indispensable 
that  the  fact  as  to  the  divisibility  or  indivisibility  of  the  property  should 
appear,  by  the  agreement  of  the  parties,  by  affidavits,  or  a  report  of  a  com- 
missioner, before  ordering  a  sale  of  the  property;  but  the  court  may  satisfy 
itself,  from  the  character  of  the  boundary  or  the  number  of  acres  in  the 
tract,  as  described  in  the  pleadings,  that  a  division  of  the  property  can  be 
had  without  materially  impairing  its  value.  This  is  all  that  is  requited. 
< Sears,  &c.  v.  Henry,  13  Bush,  415.) 

Undoubtedly  a  tract  of  land,  containing  as  many  as  106  acres,  may  be 
•divided  without  materially  impairing  its  vajue.  Prima  facie  it  is  divisible 
without  materially  impairing  its  value,  and  the  burden  of  proof  is  on  the 
party  contending  contrariwise.  Here  the  appellant  neither  pleaded  nor 
offered  any  proof  that  the  property  could  not  be  divided  without  materially 
impairing  its  value.  The  commissioner  making  the  sale  announced  that 
the  five  acres  of  land  unsold  should  be  taken  off  of  the  lower  end  of  the  truct. 
The  appellant  gave  the  commissioner  no  discretion  to  sell  the  land  off  of  any 
particular  part  of  the  tract.  In  the  absence  of  such  direction  the  com- 
missioner had  the  right  to  designate  what  part  of  the  tract  he  would  offer 
for  sale;  and  the  commissioi  e  ■  having  done  so,  it  devolved  upon  the  appel- 
lant to  show  before  confirmation  that  he  was  prejudiced  by  it,  which  he 
failed  to  do. 

The  judgment  of  the  lower  oourt  is  affirmed. 


POOL.  &o.  v.  THOMAS,  &c. 
(Filed  May  8,  1888  -Not  to  be  reported.) 

"Resulting  trusts  in  land  may  be  established  by  parol  evidence,  but  such 
evidence  must  be  clear  and  satisfactory  to  authorize  the  establishment  of  the 
trust. 

This  is  a  contest  between  the  widow  of  a  decedent  and  his  child  by  her,  on 
oae  side,  and  the  children  of  the  decedent  by  a  former  wife  on  the  other,  in 
which  the  latter  claim  that  certain  land  of  the  decedent  was  purchased  by 
him  with  money  received  from  their  mother  under  an  agreement  by  him  to 
have  the  deed  made  to  her,  and  that,  therefore,  a  trust  resulted  in  her  favor 
which  can  be  enforced  by  them  as  her  heirs.  Twenty-six  years  have  elapsed 
since  the  alleged  agreement,  and  nearly  ten  years  since  the  death  of  plain- 
tiff's mother.  Held— That  the  evidence  is  not  sufficient  to  establish  the 
trust,  as  the  plaintiffs  rely  upon  their  own  proof  of  the  admission  of  their 
father,  which  belongs  to  that  class  of  evidence  denominated  as  the  weakest 
In  law,  and  which  admissions  at  most  are  in  general  terms  and  do  not  show 
with  reasonable  certainty  that  the  agreement  was  made  with  his  wife,  or 
.that  her  money  was  actually  us^d  to  pay  for  the  land,  both  of  which  facts 
must  concur  in  order  to  establish  such  a  trust. 

Q.  W.  Duvall  for  appellants. 
.Appeal  from  Caldwell  Circuit  Court. 
•Opinion  of  the  court  by  Judge  Bennett. 
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In  1859  C.  C.  Thomas  and  Mary  M.  Thomas,  being  husband  and  wife,  and' 
residents  of  the  State  of  Tennessee,  the  former  came  to  Caldwell  county,. 
Kentucky,  and  there  purchased  a  tract  of  land  containing  two  hundred 

acres  from Miller,  for  which   land  said   Thomas  agreed  to   pay  $700. 

He  took  a  bond  for  a  title  to  the  land,  as  is  probable  from  the  evidence,  in 
his  own  name.  In  1860  said  Miller  made  to  said  Thomas  a  deed  to  the  land. 
Said  Thomas  and  his  wife,  Mary  M.  Thomas,  moved  upon  said  land  in  1859,. 
and  resided  thereon  as  their  home.  In  1876  Mrs.  Mary  M.  Thomas  died,  and. 
in  the  same  year  C.  C.  Thomas  married  the  appellee.  Amanda  C.  Thomasr 
with  whom  he  lived  until  1885,  when  he  died.  By  Amanda  C.  Thomas  C. 
C.  Thomas  had  two  children,  one  of  whom  is  living.  C.  G.  Thomas  left  a 
will,  by  which  he  devised  to  Amanda  C.  Thomas  said  tract  of  land  during 
her  life,  and  remainder  to  his  children  by  Amanda  C.  Thomas  and  Mary  M. 
Thomas.  Amanda  C.  Thomas  renounced  the  provisions  of  the  will  and 
claimed  a  homestead  in  said  land,  which,  not  being  worth  exceeding  $1,000, 
was  allotted  to  ber  as  a  homestead.  The  appellants,  the  children  of  C.  C. 
Thomas  by  his  first  wife,  Mary  M.  Thomas,  instituted  this  action  in  equity 
in  the  Caldwell  Circuit  Court  against  the  appellee,  Amanda  C.  Tboma9, 
and  her  child  by  C.  C.  Thomas,  for  the  purpose  of  setting  aside  the  deed  to 
C.  C.  Thomas  and  having  the  said  land  conveyed  to  them  upon  the  ground 
that  C.  C.  Thomas  purchased  and  paid  for  said  land  with  money  belonging 
to  Mary  M.  Thomas,  by  an  agreement  with  her  that  the  purchase  was  to  be 
made  for  her  and  the  deed  taken  to  her  and  her  bodily  heirs,  but  that  he 
violated  said  agreement  and  had  the  deed  made  to  himself.  Upon  the  hear- 
ing of  the  cause  the  circuit  court  dismissed  the  appellants'  petition,  and 
they  have  appealed  to  this  court. 

There  is  proof  in  the  case  which  tends  to  show  that  C.  C.  Thomas  agreed 
with  his  wife,  Mary  M.  Thomas,  to  use  the  money  which  she  was  to  receive 
from  her  father's  estate  in  the  purchase  of  a  home  in  this  State,  and  have 
the  deed  made  to  her  and  her  bodily  heirs;  that  after  the  purchase  of  the 
land  in  controversy  he  paid  for  it  with  the  money  that  he  received  from  her 
father's  estate;  that  he  often  promised  her  to  make  her  a  deed  to  the  land, 
and  he,  a  short  time  before  her  death,'  told  her  be  had  done  so.  On  the  other 
hand  there  is  proof  in  the  case  that  he  said  that  he  had  paid  for  the  land 
with  the  proceeds  of  a  crop  or  crops  of  tobacoo  he  had  raised  on  the  farm. 

The  proof  of  the  agreement  consists  in  the  recollection  of  th«  witnesses, 
twenty  six  years  after  it  is  alleged  to  have  been  made,  of  what  they  heard 
C.  C.  Thomas  and  Mary  M.,  his  wife,  say  about  it,  and  the  proof  of  these 
witnesses  does  not  clearly  establish  the  fact  of  the  agreement,  but.  at  most, 
their  evidence  is  only  moderately  pursuasive  that  such  an  agreement  was 
made.  As  to  the  payment  for  the  land  with  Mary  M.'s  money  the  proof, 
*hlle  it  tends  in  that  direction,  by  no  means  clearly  establishes  the  fact, 
and  when  it  is  considered  in  connection  with  the  proof  that  C.  C.  Thomas 
claimed  that  he  had  paid  for  the  land  with  the  proceeds  of  his  tobacco,  the 
dubiousness,  as  to  the  truth  of  the  matter,  is  still  more  serious. 

While  it  is  the  established  law  of  this  State  that  resulting  trusts  may  le 
established  by  parol  evidence,  yet  it  is  equally  well  established  that  the  evi- 
dence establishing  such  trusts  should  be  clear  and  satisfactory.  It  was 
formerly  hold  that  parol  evidence  was  not  admissible  to  prove  that  the 
holder  of  the  legal  title  to  land  purchased  the  same  with  trust  money  and  took 
the  conveyance  to  himse'f  in  violation  of  a  verbal  agreement  with  the  per- 
son for  whom  he  was  acting,  whereby  to  raise  a  trust  as  to  the  title  in  the 
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-cestui  que  trust.  £ut  this  court,  as  well  as  others,  has  departed  from  this 
rigid  rule,  and  allows  such  trusts  to  be  established  by  parol  evidence,  but 
tiuch  evidence  must  establish  the  trust  clearly  and  satisfactorily.  (Snelling 
v.  Utterback,  1  Bibb,  609;  Letcher  v.  Letcher,  4  J.  J.  Marshall,  693.) 

The  faot  of  this  case  illustrates  the  wisdom  of  this  rule.  For  here,  after  a 
lapse  of  twenty-six  years,  and  nearly  ten  years  after  the  death  of  Mary  M. 
Thomas,  and  after  C.  C.  Thomas  had  married  again  and  died,  leaving  his 
second  wife  and  one  child  by  her,  the  appellants  attempt  to  establish  the 
trust  by  their  own  proof  of  the  admissions  of  C.  C.  Thomas,  which  l>elongs 
to  that  class  of  evidence  denominated  as  the  weakest  in  law,  and  which  ad- 
missions, at  most,  are  in  general  terms  and  do  not  show  with  reasonable 
«artainty  that  the  agreement  was  made  with  his  wife,  or  that  her  money 
was  actually  used  to  pay  for  the  land,  both  of  which  facts  must  concur  in 
•o.'der  to  establish  such  a  trust. 

The  judgment  of  the  lower  court  is  affirmed. 


WHITE  v.  GUTHRIE,  &o. 

(Filed  May  5,  1888— Not  to  be  reported.) 

Power  of  executor  to  sell  land  under  particular  will  determined. 

Simrall  &  Bodley  for  appellant. 

J.  C.  Beckham  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

.  J.  D.  Guthrie,  of  the  county  of  Shelby,  left  a  last  will  and  testament,  by 
which  he  made  various  devises  to  his  widow  and  children  of  property,  specifi- 
cally mentioned,  and  left  his  widow,  by  the  last  clause  of  the  will,  his  sole 
executrix,  "with  power  to  sell  and  convey  any  portion  of  my  estate  not  de- 
vised to  my  four  first-named  obildren." 

His  widow,  under  this  provision  of  the  will,  sold  the  tract  of  land  known 
as  the  home. farm  to  the  appellant,  White,  for  a  large  sum  of  money.  He  re- 
fuses to  execute  the  contract  because,  as  he  maintains,  the  widow  had  no 
power  to  sell  this  land  under  the  will.  The  power  of  sale  is  expressly  given 
by  the  will  of  the  testator,  and  it  is  not  pretended  that  she  has  sold  or  is 
selling  to  the  appellant  any  of  the  estate  devised  to  his  first  "four  named 
children;"  but,  on  the  contrary,  it  affirmatively  appears  that  such  is  not 
the  case.  The  language  of  the  will  has  no  ambiguous  meaning,  and  the 
power  to  sell  is  unrestricted,  except  the  property  specifically  devised  to  bis 
first  four  named  children. 

This  being  the  view  of  the  court  below  the  judgment  is  affirmed. 


HOWARD,  &c.  v.  TENNY,  &c. 

(Filed  March  6,  1888.) 

1.  Husband  and  wife— Fraudulent  conveyance— A  married  woman  having 
purchased,  with  her  own  means,  the  land  of  the  husband  at  a  sheriff's  sale 
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for  taxes,  the  fact  that  the  purchase  money  was  paid  in  small  amounts, 
whioh  were  banded  to  the  sheriff  by  the  husabnd,  and  that  the  husband 
drew  up  the  deed  for  the  sheriff  to  sign,  do  not  evince  fraud,  as  the  pay- 
ments were  doubtless  made  out  of  the  wife's  little  income  in  such  sums  as 
she  could  spare  from  time  to  time,  while  the  husband  handed  the  money  to 
the  sheriff  merely  as  her  agent;  and  the  husband  being  a  lawyer  and  com- 
petent to  draw  up  the  deed  in  proper  form,  it  was  his  duty  to  his  wife  to 
do  so. 

9.  Same— The  rents  of  a  married  woman's  real  estate  are  not  liable  for 
any  debt  of  her  husband,  and  may,  with  the  husband's  consent,  be  invested 
by  her  in  re.il  estate,  whioh  will  also  be  exempt  from  the  husband's  debts. 
.  3.  Same—  Kvidenoe— In  an  aocion  by  creditors  of  the  husband  to  set  aside  a 
conveyance  to  the  wife  as  fraudulent  the  husband  is  a  oompetent  witness 
for  the  wife,  the  cnse  falling  within  the  exception  contained  in  section  606 
of  the  Civil  Code,  which  provides  that  in  "actions  which  might  have  been 
brought  by  or  against  the  wife,  if  she  had  been  unmarried,  either  the  hus- 
band qr  wife,  but  not  both,  may  testify." 

Cornelison  &  McKee  for  appellants. 

Henry  L.  Stone  for  appellees. 

Appeal  from  Montgomery  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  O.  S.  Tenny,  prior  to  1877,  was  the  owner  of  a  lot  of  ground 
in  the  city  of  Mt.  Sterling,  Montgomery  county,  Ky.  This  lot  of  ground, 
in  the  year  1877,  was  levied  on  and  sold  by  the  sheriff  of  Montgomery  county 
to  satisfy  the  taxes  due  by  the  appellee,  O.  S.  Tenny,  for  the  year  1875, 
amounting  to  $161.  At  said  sale  the  appellee,  Mrs.  Tenny,  wife  of  appellee, 
O.  S.  Tenny,  became  the  purchaser  of  the  property,  at  the  price  of  $161,  the 
amount  of  the  taxes  due  by  the  appellee,  O.  S.  Tenny. 

In  1881,  —  Dean,  who  was  the  successor  in  the  office  of  sheriff  to  the  sheriff 
that  made  the  said  sale,  made  the  appellee,  Mrs.  Tenny,  a  deed  to  said  lot. 
At  the  time  of  said  sale  the  appellee,  O.  S.  Tenny,  was  indebted  to  the  ap- 
pellants ;  upon  some  of  these  debts  the  appellants  had  already  obtained  judg- 
ment; upon  the  other  debts  they  obtained  judgment  after  said  sale,  upon 
whioh  executions  were  issued.  After  the  sheriff  made  said  deed  to  the  ap- 
pellee, Mrs.  Tenny,  the  appellants  instituted  their  action  in  the  Montgomery 
Circuit  Court,  by  which  they  sought  to  have  the  sheriff's  sale  and  deed  to 
the  appellee,  Mrs.  Tenny,  set  aside,  and  the  said  lot  subjected  to  their  judg- 
ment debts. 

It  appears  from  the  record  that  the  sheriff  did  his  duty  as  to  advertising 
and  selling  said  lot.  It  also  appears  that  Mrs.  Tenny  purchased  the  lot  at 
the  sheriff's  sale.  The  only  ground  relied  on  for  setting  the  sale  and  deed 
aside  and  subjecting  the  lot  to  payment  of  the  appellant's  debts  is  that  the 
appellee,  O.  S.  Tenny  paid  the  purchase  price  of  the  lot  with  his  own  money, 
and  that  he  caused  the  purchase  to  be  made  in  the  name  of  Mrs.  Tenny  and 
the  deed  to  be  made  to  her,  for  the  fraudulent  purpose  of  cheating,  hinder- 
ing and  delaying  bis  creditors.    These  allegations  were  denied. 

If  it  is  a  fact  that  the  appellee,  O.  S.  Tenny,  paid,  with  his  own  money, 
the  purcbaes  price  of  the  lot,  then  the  sale  and  deed  should  be  set  aside  as  a 
fraud  upon  the  appellants.  But  the  evidence  fails  to  sustain  the  fact;  on 
the  contrary,  the  fact  is  established  by  uncontradicted  evidence  that  Mrs. 
Tenny  was  the  owner  of  real  estate,  from  which  she  received  rent?,  which 
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rents,  under  section  3,  article  3,  chapter  69,  General  Statutes,  were  not  liable 
for  any  debt  or  responsibility  of  the  appellee,  O.  S.  Tenny,  which  rent  she, 
with  the  consent  of  the  appellee,  could  control  and  invest  in  real  estate,  and 
take  the  title  of  it  to  herself,  which  estate  would  not  be  liable  for  the  appel- 
lee's debts  or  liabilities.  It  also  appears  that  she  had  other  sources  of  in- 
come, to  which  the  appellee,  O.  S.  Tenny, was  not  entitled.  It  also  appears, 
by.un contradicted  evidence,  that  Mrs.  Tenny  purchased  the  lot  and  paid  for 
it  with  the  money  arising  for  these  sources.  The  fact  that  the  purchase 
price  of  the  lot  was  paid  in  "dribs,"  and  that  the  appellee,  O.  S.  Tenny r 
banded  them  to  the  sheriff,  and  that  he  drew  up  the  deed  for  the  sheriff  to 
sign,  does  not,  under  the  circumstances  of  this  case,  evince  fraud,  for  the 
reason,  first,  that  the  payment  in  "dribs"  was,  doubtlese,  the  result  of  Mrs. 
Tenny  having  economized  her  little  income  so  as  to  enable  her  to  pay  sucb 
portions  of  it  as  she  could  spare,  from  time  to  time,  on  the  purchase;  sec- 
ond, the  appellee,  O.  8.  Tenny.  simply  handed  the  money  to  the  sheriff  as 
her  agent,  which  was  in  nowise  improper  for  him  to  do;  third,  be' was  a 
lawyer  and  competent  to  draw  up  the  deed  in  proper  form,  and  it  was  a 
duty  that  he  owed  to  his  wife  to  see  that  the  deed  was  made  in  proper  form. 

It  is  contended  that  the  appellee,  O.  S.  Tenny,  by  reason  of  his  wife  being: 
a  party  to  the  suit  and  the  claimant  of  the  lot,  was  not  competent  as  a  wit- 
ness in  her  behalf.  She  claims  the  lot  by  virtue  of  a  purchase  of  it  with  ber 
own  means  at  execution  sale,  and  a  conveyance  by  the  sheriff.  There  is  no- 
doubt  that  an  action,  were  she  unmarried,  could  be  brought  by  or  agalnst- 
her  in  reference  to  this  property,  or  upon  said  sale  or  conveyance.  The  ques- 
tion, therefore,  arises,  does  this  case  fall  within  the  exception  contained  in- 
sertion 606  of  the  Civil  Code,  which  provides  that  in  "actions  which  might 
have  been  brought  by  or  against  the  wife  if  she  had  been  unmarried,"  either- 
the  husband  or  wife,  but  not  both,  may  testify.  Had  Mrs.  Tenny  been  sued 
as  an  unmarried  woman  in  reference  to  this  property,  there  is  no  doubt  that 
she  could  have  testified  to  every  fact  essential  to  establish  her  title.  Also 
there  is  no  doubt  that  she  could  have  testified  in  this  case  to  every  fact 
essential  to  establish  her  title,  to  wit :  That  she  received  rents  from  her  rear 
estate,  which  she  controlled  and  managed  as  her  own;  also  that  she  had  in 
her  own  right  other  sources  of  income;  that  she  purchased  the  property  at 
the  sheriff's  sale,  without  collusion  with  her  husband ;  that  she  paid  for  the 
property  with  her  rents  and  other  sources  of  income,  and  had  the  convey- 
ance made  to  herself.  By  the  provision  of  the  Code,  supra,  she  could  waive 
her  right  to  testify  in  reference  to  these  matters,  and  have  her  husband  to 
testify  in  reference  to  them  in  her  behalf,  in  which  case  he  was  competent 
to  testify  to  every  fact  to  which  she  would  have  been  competent  to  testify 
had  she  been  a  witness. 

The  judgment  of  the  lower  court  is  affirmed. 
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GILLEN,  &o.  v.  KENTUCKY  NATIONAL  BANK. 
(Filed  April  7,  1888-Not  to  be  reported.) 

1.  Pledge— Sureties— Authority  of  bank  president— Usury— H.  &  Sons,  to- 
secure  several  notes  executed  by  them  to  a  bank,  pledged  to  tne  bank  a 
number  of  barrels  of  whisky,  authorizing  the  bank  to  sell  the  whisky  and 
apply  the  proceeds  to  the  payment  of  the  notes.  Thereafter  the  bank  made 
to  H.  &  Sons  a  further  loan,  G.  becoming  their  surety  in  the  note  executed 
therefor,  it  being  agreed  that  any  surplus  of  the  proceeds  of  the  whisky, 
after  satisfying  the  notes  theretofore  executed,  should  bo  applied  to  the  pay- 
ment of  the  note  in  which  G.  was  surety.  The  notes  first  executed  were 
renewed  from  time  to  time,  the  bank  still  holding  the  whisky  for  its  protec- 
tion. When  sold  the  whisky  failed  to  sell  for  enough  to  satisfy  the  notes 
which  it  was  originally  pledged  to  secure.  G.  now  claims  that  be  is  re- 
leased, for  the  reason  that  if  the  whisky  had  been  sold  sooner  the  notes  could 
all  have  been  made,  and  that  when  it  was  sold  it  did  not  bring  its  market 
value,  and  for  the  further  reason  that  the  president  of  tho  bank,  after  he, 
G.,  became  surety,  agreed  to  look  to  the  whisky  alone  for' protection.  G. 
also  claims  that  he  is  released  for  the  reason  that  some  of  the  notes  con- 
tained usury. 

The  bank,  under  the  pledge,  had  the  right  to  sell  when  the  notes  ma- 
tured, or  it  had  the  right  to  renew,  still  holding  the  collaterals  for  its 
protection.  ** 

2.  As  H.  &  Sons,  as  well  as  G.,  had  notice  of  the  sale,  they  should  have 
purchased  the  whisky,  if  selling  for  less  than  its  market  value,  as  they  state 
it  was  worth  more  to  them  than  the  market  price. 

3.  If  it  be  true  that  the  president  of  the  bank  agreed  that  the  bank  should 
look  to  the  whisky  alone,  this  agreement  was  made  after  the  surety  became 
bound,  when  the  president  had  no  right  to  release  him,  particularly  in  the 
absence  of  any  other  consideration  than  that  the  bank  already  had. 

4.  The  fact  that  some  of  the  notes  contained  usury  does  not  affect  G.,  as, 
even  after  deduoting  the  usury,  the  note  for  which  he  is  bound  remains  un- 
paid. 

Richards  &  Harris  and  Elliott  &  Hem  in  gray  for  appellants. 

Cary  &  Spindle  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant  is  the  surety  of  Huette  &  Sons  to  the  Kentucky  National 
Bank  on  a  note  for  $2,500.  When  sued  on  the  note  he  pleaded  that  the  bank 
had  ample  collaterals  to  pay  all  the  indebtedness  by  Huette  &  Sons,  in- 
cluding the  debt  on  which  the  appellant  was  liable.  It  is  further  alleged 
that  the  bank  agreed  to  look  to  the  collaterals  for  payment,  and  in  conse- 
quence of  that  fact  the  appellant  neglected  to  provide  means  to  obtain  from 
Huette  &  Sons  indemnity;  that,  having  collaterals  sufficient  to  pay  off  the 
indebtedness,  the  bank,  by  its  carelessness  and  negligence,  caused  the 
whisky  to  be  sacrificed,  selling  it  for  greatly  less  than  it  was  worth,  causing 
the  loss  on  the  appellant,  and,  therefore,  he  should  be  released;  that  the 
bank,  if  it  had  used  diligence,  oould  have  made  the  debt  shortly  after  the 
maturity  of  the  notes,  and,  besides,  if  the  collaterals  had  been  sold  at  an 
earlier  date   the  debts  could  have  been  made. 

From  the  testimony  in  this  oase  we  see  no  reason  for  charging  the  bank 
with  a  want  of  diligence,  or  any  neglect  on  its  part,  that  should  result  in 
the  discharge  of  the  surety.  The  collaterals  consisted  of  warehouse  receipts 
for  whisky,  and  the  whisky  disposed  of  at  the  market  price.    Huette  and 
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Gillen  testify  that  the  whisky  was  worth  to  them  greatly  more  than  it  was 
sold  for,  bat  the  testimony  of  those  entirely  disinterested  in  this  controversy 
shows  that  it  sold  for  its  full  market  value,  and  some  of  it  was  in  fact 
sold  by  Huette  himself,  and  It  brought  greatly  less  than  the  price  realized 
by  the  bank. 

By  the  terms  of  the  pledge  Huette  &  Sons  had  the  same  right  to  sell  the 
whisky  that  the  bank  bad,  and  did  sell  a  portion  of  it,  applying  the  proceeds 
to  the  payment  of  the  notes  the  collaterals  were  intended  to  secure.  Some 
of  the  paper,  and  perhaps  all  of  it,  was  renewed  from  time  to  time  with  the 
hope  that  whisky  might  advance,  and  in  that  way  a  sufficient  sum  realist d 
from  the  collaterals  to  pay  off  all  the  debts.  The  renewals  were  for  the  ben- 
efit of  the  debtors,  Huette  &  Sons,  and  if  tho  whisky  had  been  sold  at  the 
maturity  of  the  notes  such  a  sale  would  have  been  regarded  as  a  sacrifice; 
also  if  the  price  of  whisky  had  advanced.  The  bank,  under  the  pledge,  had 
the  right  to  sell  when  the  notes  matured,  or  it  had  the  right  to  renew,  still 
holding  the  collaterals  for  its  protection.  Huette  &  Sons,  as  well  as  Gillen, 
had  notice  that  the  whisky  would  be  sold,  and  if  selling  for  less  than  its 
market  value,  should  have  purchased  it,  as  they  state  it  was  worth  more  to 
them  than  the  market  price.  There  is  nothing  in  this  record  to  release  the 
surety  by  reason  of  the  sale  of  the  collaterals  or  the  whisky,  or  by  reason  of 
any  neglect  on  the  part  of  the  bank. 

It  is  said,  however,  by  the  surety  that  Fetter,  the  president  of  the  bank, 
represented  to  him  that  the  collaterals  would  pay  all  the  indebtedness,  and 
that  he  would  not  look  to  him  for  payment;  and,  relying  on  Fetter's  state- 
ment, he  was  misled  and  failed  to  protect  himself  against  the  danger  of  loss. 

This  Fetter  denies,  and  the  statements  of  the  two  are  directly  in  conflict; 
but  whether  so  or  not  these  representations,  if  true, were  made  three  months 
after  the  appellant  became  bound  as  surety,  when  Fetter  had  no  right  to  re- 
lease Gillen,  and  particularly  in  the  absence  of  any  other  consideration  than 
that  the  bank  already  had.  It  is  improbable,  too,  that  Fetter,  who  bad  de- 
clined to  discount  any  sum  of  Huette  &  Sons'  paper  on  the  faith  of  the 
security  the  bank  then  had,  should  exact  security  for  the  additional  borrow- 
ing, and  then,  in  three  mouths  after  the  surety  had  Income  bound,  releas- 
ing, or  attempting  to  release,  him  from  all  liability.  It  is  inconsistent  with 
the  conduct  of  the  most  ordinary  business  man,  and  certainly  inconsistent 
with  the  new  mode  of  conducting  bank  transactions. 

These  collaterals  were  pledged  to  secure  certain  specific  debts,  and  after 
that,  by  an  agreement  with  the  bank,  any  surplus  of  the  collaterals  was  to 
be  applied  to  any  other  paper  held  by  the  bank,  and  this  included  the  debt 
on  which  Gillen  is  bound  as  surety.  There  was  no  surplus  left,  but,  on  the 
contrary,  Huette  &  Sons  still  owe  the  bank  near  $3,000.  The  £2,250  loaned 
Huette  &  Sons,  after  the  agreement  to  apply  the  surplus,  was  money  ad- 
vanced to  pay  tax  on  whisky  taken  in  pledge  to  secure  a  note  of  $750  loaned 
before  February  27,  1887.  This  whisky  did  not  sell  for  enough  to  pay  the 
amount  of  loan  and  the  tax. 

The  exhibits  filed  by  the  bank  show  the  entire  transaction,  and  there  is  no 
reason  for  disturbing  the  judgment  below.  If  there  was  any  usury  in  the 
notes,  and  there  doubtless  was,  it  can  not  affect  the  surety,  as  the  claim  of 
the  bank  unpaid  amounts  to  more  than  the  note  for  which  the  surety  is 
bound. 

Judgment  affirmed. 
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MoCAULEY,  PEACHER  &  CO.,  &o.  v.  BUCKNER,  &c. 
(Filed  April  26,  1888.) 

1.  A  devise  to  one  and  the  "lawful  heirs  of  her  body"  is  to  be  regarded  as 
giving  to  the  devisee  an  absolute  estate  unless  a  contrary  intention  plainly 
■appears  from  the  will  itself. 

In  this  case  the  words  quoted  are  twice  used  in  the  will  as  descriptive  of 
the  estate  devised  by  the  testator  to  his  daughter,  and  the  words  "her  heirs" 
are  used  the  same  number  of  times,  apparently  for  the  same  purpose.  The 
testator  clearly  manifests  in  the  will  a  fixed  purpose  that  the  husband  of  his 
daughter  should  have  no  control  or  management  of  any  part  of  the  property 
devised  to  her,  and  to  secure  it  beyond  contingency  he  appoints  a  trustee  to 
manage  the  property  for  the  benefit  of  her  and  "her  heirs."  Held— That 
there  is  not  enough  in  the  context  of  the  will  to  authorize  the  court  to  as- 
sume that  the  testator  intendd  his  daughter  to  take  a  less  or  different  estate 
than  the  language  of  the  will  clearly  and  legally  imports. 

2.  Evidence— Testimony  to  prove  what  a  testator  intended  to  express  is 
incompetent. 

H.  A.  Phelps  &  Son,  Breathitt  &  Stites,  Campbell  &  Ferguson  and  C.  H. 
Bush  for  appellants. 

Petree  &  Downer  and  John  Feland  &  Son  for  appellees. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  question  in  this  case  is  whether  Sarah  E.  Buckner  took  under  the 
will  of  her  father,  S.  Gordon,  probated  iu  1852,  an  absolute  or  estate  for  life 
in  the  property  devised  to  her,  for  if  she  had  only  an  estate  for  life,  then 
her  son,  H.  C.  Buckner,  has  an  interest  in  remainder,  which  may  be  sub- 
jected to  the  satisfaction  of  appellants'  debts;  otherwise  not. 

The  will  is  as  follows:  *  *  "Second.  I  wish  my  son,  William  M.  Gordon  to 
have  live  negroes  out  of  my  estate,  which  shall  be  equal  in  value  to  the  fol- 
lowing five  which  were  given  to  my  daughter,  Sarah  E.  Buckner,  in  the 
year,  1837,  *  *  and  I  also  give  and  bequeath  to  my  son  the  Oak  Grove  and 
Waggoner  tracts  of  land ;  third,  I  give  and  bequeath  unto  my  daughter, 
Sarah  E.  Buckner,  and  the  lawful  heirs  of  her  body,  lands  of  my  estate  of 
equal  value  to  those  given  to  my  son,  William  M.  If,  after  the  division  is 
made,  there  should  be  any  landed  estate  remaining,  then  I  wish  such  rem- 
nant to  be  equally  divided  between  my  son,  William  M.  Gordon,  and  Sarah 

E.  Buckner  and  the  lawful  heirs  of  her  body  ;  fourth,  I  wish  the  balance  of 
my  estate,  real  and  personal,  to  be  equally  divided  between  my  son,  William 
M.  Gordon,  and  Sarah  E.  Buckner  and  her  lawful  heirs.     It  is  my  wish  that 

F.  W.  Buckner,  the  husband  of  my  daughter,  Sarah  E.  Buckner,  shall  not 
have  any  oontrol  or  management  over  any  part  or  parcel  of  the  property  left 
by  me  to  my  daughter,  Sarah  E.  Buckner,  and  her  heirs,  and  I  hereby  ap- 
point my  friend,  W.  H.  Pendleton,  trustee  for  my  daughter,  S.  E.  Buckner, 
and  ber  heirs,  in  theft  management  of  the  property  of  my  daughter  for  the 
benefit  of  her  and  her  heirs, '  *  etc 

"Lawful  heirs  of  her  body"  under  our  statutes,  as  often  construed  by  this 
court,  are  words  of  limitation,  import,  and  unless  a  contrary  intention 
plainly  appears  from  the  will  Itself,  are  to  be  regarded  as  giving  to  the  devi- 
sees an  absolute  estate.  The  words  quoted  are  twice  used  in  the  will  as  de- 
scriptive of  the  estate  devised  to  Mrs.  Buckner,  and   the  words  "her  heirs" 
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are  used  the  same  number  of  times,  apparently  for  the  same  purpose;  and 
as  the  devise  to  William  M.  Gordon*  son  of  the  testator,  is  unaccompanied 
by  the  same,  or  any  words  descriptive  of  the  estate  devised  to  bim,  it  might 
be  inferred  that  they  were  intended  by  the  testator  to  be  understood  in  the 
sense  and  meaning  of  the  "children"  of  Sarah  E.  Buokner,  in  which  oase 
her  interest  under  the  will  would  be  held  as  either  an  estate  for  life,  remain- 
der to  her  children,  or  else  a  joint  estate  with  them.  But  if,  looking  at  the- 
whole  will  and  giving  meaning  to  each  part  of  it,  it  can  be  reasonably  in- 
ferred the  testator  bad  some  other  object  or  purpose  for  the  frequent  and 
seemingly  unnecessary  repetition  of  the  words  "heirs  of  her  body,"  and 
"her  heirs,"  it  should  be  construed  so  as  to  effectuate  that  purpose,  rather 
than  pervert  the  well -settled  meaning  of  such  words. 

The  testator  clearly  manifests  in  the  will  a  fixed  purpose  that  the  husband 
of  his  daughter  should  have  no  control  or  management  of  any  part  of  the 
property  devised  to  her,  for  not  only  does  he  use  full  and  emphatic  lan- 
guage for  that  purpose,  but  in  order  to  secure  it  beyond  contingency,  he  ap- 
pointed a  trustee  to  manage  the  property  for  the  benefit  of  her  and  her 
heirs.  And  it  is  proper  to  remark  that,  in  connection  with  that  subject,  be 
uses  the  words  "her  heirs,"  instead  of  "heirs  of  her  body."  It  is  not  a 
reasonable  supposition  that  he  intended  the  trustee  to  hold  the  property 
after  her  death  for  the  use  of  her  children,  but  his  object  evidently  was  to 
create  for  her  a  separate  estate  in  it,  and  place  it  beyond  the  reach  or  con- 
trol of  her  husband.  We  do  not,  therefore,  think  there  is  enough  in  the 
oontext  of  the  will  to  authorize  us  to  assume  that  the  testator  intended  bis 
daughter  to  take  a  less  or  different  estate  in  the  property  devised  to  her  than 
the  language  of  the  will,  as  heretofore  interpreted  by  this  court,  and  as  it 
must  be  presumed  it  was  understood  by  him  clearly  and  legally  imports. 

The  purport  and  effect  of  the  testimony  of  the  person  who  wrote  the  will 
is  simply  to  prove,  not  what  the  testator  expressed,  for  about  that  there  is 
no  controversy,  but  what  he  intended  to  express;  and,  as  heretofore  held  by 
this  court,  it  is,  for  that  purpose,  incompetent.  (Wheeler  v.  Dun  lap,  13  B. 
M.,  3W1.) 

If  the  testator  intended  to  devise  to  his  daughter  merely  a  life  estate,  it 
would  have  been  easy  for  him  to  have  said  so,  and  no  better  evidence  of  the 
utility  and  necessity  of  the  rule  of  evidence  just  stated  could  exist  than  is 
afforded  by  the  effort  to  prove  by  the  draftsman,  nearly  forty  years  after  he 
wrote  the  will,  that  the  language  used  was  intended  to  convey  a  meaning 
entirely  different  from  what  it  imports. 

Judgment  affirmed. 


JOHNSON  v.  COMMONWEALTH. 
(Filed  April  26,  1S8S.) 

In  an  indictment  for  house  breaking  it  is  not  material  that  the  owner  cf 
the  house  broken,  or  of  the  property  taken,  should  be  described  in  the  in- 
dictment with  any  more  precision  or  certainty  than  is  necessary  to  inform 
the  accused  of  the  actual  offense  charged  aguinst  him,  and  to  bar  a  second 
conviction  therefor. 

In  this  case  the  indictment  .sufficiently  describes  the  house  broken,  al- 
though the  person  named  us  the  owner  of  it  was  not  the  sole  or  the  actual 
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owner  of  it,  being  in  possession  merely  as  tenant,  and  that  jointly  with 
another.  And  the  distinct  offense  of  stealing  therefrom  being  charged  and 
proved,  it  is  not  material  whether  the  person  named  in  the  indictment  as 
the  owner  of  the  stolen  goods  owned  all  or  any  of  them. 

W.  Allen  Kinney  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  indictment  in  this  case  charges  the  accused  with  the  crime  of  house- 
breaking, committed  by  forcibly  and  feloniously,  in  the  night  time,  break- 
ing and  entering  the  barber  shop  of  Philip  White  with  intent  to  commit  a 
larceny,  and  then  and  there  feloniously  taking  and  carrying  away  one  hone, 
razors,  one  clipping-  machine,  and  one  pistol,  the  property  of  paid  White, 
with  the  fraudulent  intent  to  convert  said  goods  to  his  own  u«\  and  per- 
manently deprive  said  White  of  his  property  therein.  But  the  evidence 
showed  the  shop  broken  was.  at  the  time  of  the  alleged  offense,  leased  and 
occupied  not  by  White  alone,  but  jointly  with  one  Gatlin,  his  partner,  and 
that  the  property  stolen  consisted  of  certain  articles  not  described,  a  key  to 
the  back  door  of  the  shop  and  a  pistol  owned  by  one  Smith.  And  it  is, 
therefore,  contended  the  lower  court  erred  to  tho  prejudice  of  the  substantial 
rights  of  appellant  in  overruling  Ms  motion  for  a  peremptory  instruction  to 
the  jnry  to  render  a  verdict  of  not  guilty. 

Section  128,  Criminal  Code,  is  as  follows:  "If  an  offense  involves  the  com- 
mission of  or  an  attempt  to  commit  an  injury  to  person  or  property,  or  the 
taking  of  property,  and  be  described  in  other  respects  with  sufficient  cer- 
tainty to  identify  the  act,  an  erroneous  allegation  as  to  the  person  injured, 
or  attempted  to  be  Injured,  or  as  to  the  owner  of  the  property  taken  or  in- 
jured, or  atempted  to  be  injured,  is  not  material." 

Two  distinct  offenses  are  charged  in  the  indictment  and  sustained  by  the 
proof,  each  of  which  is  a  felony :  First,  forcibly  breaking  the  barber  shop 
with  intent  to  commit  larceny;  and,  second,  actually  stealing  and  carrying 
away  therefrom  goods  with  intent  to  convert  them  to  the  use  of  the  accused. 

The  prosecution  and  conviction  of  a  person  guilty  of  house  breaking  is  not 
to  compensate  or  afford  redress  to  the  owner  of  the  house  broken,  or  of  the 
goods  stolen  therefrom,  but  to  inflict  punishment  for  the  public  offenses 
thus  committed.  It  is,  therefore,  material  that  the  owner  of  the  property 
injured  or  taken  should  ba  described  in  the  indictment  with  no  more  pre- 
cision or  certainty  than  necessary  to  inform  the  accused  of  the  actual  offense 
charged  against  him,  and  to  bar  a  second  conviction  therefor. 

It  seems  to  us  the  indictment  in  this  case  sufficiently  described  the  house 
broken  by  appellant,  although  White  was  not,  as  charged,  the  sole  or  actual 
owner  of  it,  but  in  possession  only  as  tenant,  jointly  with  his  partner;  and 
the  act  of  stealing  therefrom  being  charged  and  proved,  it  is  not  material 
whether  White  owned  all  or  any  of  the  stolen  goods  by  appellant. 

Judgment  affirmed. 
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LOCKARD  v.  COMMONWEALTH. 

(Filed  May  1,  1888.) 

1.  Ad  indictment  for  uttering  a  forged  writing  must  state  the  acts  consti- 
tuting the  uttering  and  not  the  forging  of  the  writing.  It  is  not  necessary r 
therefore,  to  state  who  committed  the  forgery  or  how  it  was  done.  And 
while  the  falsity  of  the  paper  is  a  fact  neoessary  to  the  existence  of  tbe> 
offense,  the  statement  that  the  defendant  knew  it  to  be  false  embraces  tbe> 
charge  that  it  was  so  in  fact. 

2.  Impeachment  of  defendant's  character— If  the  defendant  in  a  criminal 
case  avails  himself  of  the  privilege  given  him  by  statute  of  testifying  in  bis 
own  behalf  he  is  to  be  regarded  and  treated  as  any  other  witness,  there- 
fore, his  general  moral  character,  and  not  merely  his  character  for  truth 
and  veracity,  may  be  put  in  issue  by  the  Commonwealth. 

R.  W.  Slack  and  Owen  &  Ellis  for  appellant. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

An  indictment  for  uttering  a  forged  writing  must  state  the  acts  consti- 
tuting the  uttering  and  not  the  forging  of  it.  It  is  immaterial  who  com- 
mitted the  forgery,  or  how  it  was  done.  The  falsity  of  the  paper  is  mercly 
a  fact  necessary  to  the  existence  of  the  offense.  If  it  be  forged,  and  one  so 
knowing  utters  it  as  genuine,  he  is  guilty.  The  acts  constituting  the  utter- 
ing are  the  gravamen  of  the  offense. 

In  this  case  the  indictment  charges,  in  substance,  that  the  appellant  had- 
the  writing,  knew  it  to  be  false,  presented  it  to  the  party  defrauded,  repre- 
senting it  as  genuine,  and  thereby  obtained  property  of  value.  The  state- 
ment that  the  appellant  knew  it  to  be  false  embraces  the  charge  that  it  was 
so  in  fact. 

It  is  charged  in  the  fore  part  of  the  indictment  when  and  where  the  paper 
was  forged.  This  was  unnecessary;  but.  in  this  instance,  it  aids  as  to  the 
sufficiency  of  the  charge  of  uttering  the  paper  because,  in  thereafter  stating 
it,  the  words  "then  and  there"  are  used,  thus  fixing  the  venue  of  the  offense. 
The  indictment  is  sufficient.  We  now  reach  the  vexed  question  in  the  case, 
and  one  which  has  not  been  heretofore  considered  by  this  court. 

The  act  of  May  1,  1886,  provides:  'In  all  criminal  and  penal  prosecutions 
now  pending  or  hereafter  instituted  in  any  of  the  courts  of  this  Common- 
wealth, the  defendant  on  trial,  on  his  own  request,  shall  be  allowed  to  tes- 
tify in  his  own  behalf,  but  his  failure  to  do  so  shall  not  be  commented  upon 
or  be  allowed  to  create  any  presumption  against  him  or  her."  (General 
Statutes,  548. ) 

The  appellant  testified  for  himself,  but  offered  no  evidenoe  as  to  his  char- 
acter in  any  respect.  The  Commonwealth  then  introduced  several  witnesses 
who  were,  over  the  appellant's  objection,  permitted  to  testify  that  while 
they  knew  nothing  of  his  character  for  truthfulness,  yet  his  general  moral 
character  was  bad. 

The  law  invests  every  person  charged  with  crime  with  a  presumption  of 
good  character.  If  the  accused  chooses  to  rest  upon  it,  and  not  put  his  gen- 
eral character  in  issue  by  offering  evidence  as  to  it,  then  the  State  can  offer 
none  to  impeach  it.  It  is  only  when  the  defendant  casts  aside  this  shield  of 
presumption  and  attempt  to  show  his  general  good  character  by  affirmative 
evidenoe  that  the  door  is  opened  for  evidence  of  his  bad  character  upon  the 
part  of  the  prosecution.  This  has  long  been  a  familiar  rule.  He  may  now,, 
however,  be  both  a  defendant  and  a  witness. 
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The  weight  of  common  law  authority  Is  that  an  inqiury  into  the  general 
character  of  a  witness  must  be  confined  to  truth,  and  where  this  rule  ob- 
tains there  is  no  difficulty  in  holding  that  evidence  as  to  the  general  moral 
character  of  a  defendant  is  inadmissible  unless  he  has  first  offered  testi- 
mony as  to  it,  although  he  may  have  testified  for  himself.  The  inquiry 
must  be  confined  to  his  general  character  for  truth  and  veraoity.  Thus  in 
the  case  of  Fletcher  v.  The  State,  40  Ind.,  124,  it  was  held  that,  as  the  ac- 
cused had  not  put  his  general  character  in  issue,  evidence  of  bis  general  bad 
moral  character  was  inadmissible  to  assail  him  us  a  witness.  In  that  State 
a  witness,  whether  be  be  a  defendant  or  not,  can  not  be  thus  attacked  in  a 
criminal  cause.  This  is  not  so,  however,  in  this  State.  Here  evidence  of 
the  general  moral  character  of  a  witness  is  admissible  upon  the  ground,  as 
was  said  in  the  case  of  Taoket  v.  May,  3  Dana,  80,  that  "a  witness  whose 
moral  character  is  bad  is  not  as  credible  as  one  whose  moral  oharacter  is 
good."  This  is  the  settled  rule  with  us.  It  is  no  longer  open  to  first  im- 
pression. The  real  question,  therefore,  now  presented  is  whether,  while  the 
testimony  of  witnesses  generally  may  be  assailed  by  reason  of  their  general 
moral  character,  that  of  defendants  in  criminal  oases  shall  only  be  open  to 
attack  upon  the  score  of  truth  or  veracity.  If  this  restriction  of  the  general 
rule  existing  with  us  is  to  be  applied,  it  must  be  because  otherwise  the  general 
moral  character  of  a  defendant  would,  without  his  consent,  by  his  becoming 
a  witness,  be,  in  effect,  thrown  into  the  scale,  and  he  might  sometimes  be 
convicted  more  upon  his  bad  character  than  upon  the  facts  of  the  transac- 
tion under  investigation.  It  is,  therefore,  now  urged— and  the  argument  is 
not  without  weight—that  an  impeachment  of  his  testimony  upon  the  score 
of  character  should  be  confined  to  his  general  reputation  for  truth  and 
veracity.  If  so,  this  qualification  of  the  general  rule  must  be  attributed  to 
the  existence  of  that  other  rule,  which,  in  a  criminal  case,  gives  to  the  de- 
fendant alone  the  right  to  put  his  general  character  in  issue.  The  law  mak- 
ing him  a  competent  witness  is  silent  upon  this  point.  Its  language  merely 
places  him  upon  the  plane  of  any  other  witness  if  he  chooses  to  testify. 

Undoubtedly  the  rule  that  the  defendant  only  can  put  his  general  charac- 
ter in  issue  is  founded  in  sound  policy.  If  the  State  could  do  so  ad  libitum,, 
convictions  would  be  likely  to  result  often  from  bad  character  rather  than 
from  guilt  of  the  offense  charged.  When,  however,  the  defendant  becomes  a 
witness,  he  \oluntarlly  assumes  another  character.  Public  policy  and  in- 
dividual safety  forbid  that  his  reputation  for  veraoity  should  then  be  beyond 
inquiry.  Probably  no  case  to  the  contrary  can  be  found.  A  different  rule 
would  serve  but  as  a  shield  for  crime.  Why,  also,  if  the  testimony  of  the  wit- 
nesses may  be  impaired  or  destroyed  by  evidence  of  general  bad  moral  char- 
acter, should  not  his  be  open  to  like  attack?  If  there  be  good  reason  for  it 
in  the  one  case,  does  it  not  exist  at  least  equally  in  the  other?  If  it  be  said 
that  in  his  case  it  may  affect  him  as  a  defendant,  and  not  merely  as  a  wit- 
ness, that  it,  instead  of  the  evidence  as  to  the  act  in  question,  may  produce 
a  conviction,  why  may  it  not  also  be  said  that  testimony  showing  he  is  un- 
worthy of  belief  is  likely  to  have  the  same  effect?  If  by  his  looming  a  wit- 
ness the  State  is  enabled  in  effect  to  avoid  the  rule  that  one  criminally 
charged  can  alone  put  his  general  moral  character  in  issue,  yet  he  volun- 
tarily affords  the  opportunity.  If  he  chooses  to  exercise  the  privilege,  should 
it  not  be  with  any  burden  that  is  necessary  to  the  safety  of  the  public?    Its 
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rights,  as  well  as  his,  must  he  regarded.  Reason  dictates  that  he,  as  a  wit- 
ness, should  not  be  afforded  an  advantage  not  enjoyed  by  other  witnesses. 
If  it  is  important  to  the  administration  of  justice  that  their  general  charac- 
ter for  morality  should  be  open  to  inquiry,  why  is  this  not  also  true  of  the 
defendant  when  he  voluntarily  becomes  a  witness?  If  the  testimony  of 
others,  who  are  disinterested,  may  be  thus  discredited,  ought  that  of  the 
party  interested,  howover  bad  may  be  his  oharacter,  to  be  beyond  inquiry? 
Surely  a  shield  should  not  be  furnished  to  him  thatisdmied  to  the  disinter- 
ested and  the  impartial.  It  would  be  strange  indeed  if  the  character  of  a 
disinterested  witness  could  be  attacked  by  the  adverse  party,  and  shown  to 
be  infamous,  while  that  of  the  party  interested,  and  who  voluntarily  be- 
comes a  witness,  could  not  be  questioned.  If  so,  then  the  legal  presumption 
that  a  witness  is  of  good  character  could  be  overthrown  as  to  one  although 
disinterested,  but  must  remain  indisputable  when  the  party  himself  becomes 
the  witness.  The  mere  statement  of  such  a  position  furnishes  its  own  refu- 
tation. 

These  considerations  must  prevail  over  the  suggestion  that  if  the  general 
moral  character  of  the  accused  when  he  becomes  a  witness  can  bo  assailed, 
it  is,  in  effect,  a  violation  of  the  rule  that  in  a  criminal  case  the  defendant 
alone  can  put  it  in  issue.  His  credit,  like  that  of  any  other  witness,  is  for 
the  jury.  The  end  desired  is  to  arrive  at  the  truth  or  falsity  of  the  state- 
ment. If  the  general  moral  character  of  the  one  renders  him  unworthy  of 
credit,  it  should  operate  likewise  as  to  the  other.  The  statute  permitting 
the  accused  to  testify  does  not  exempt  him  from  cross-examination  or  im- 
peachment. If  he  avails  himself  of  the  privilege,  ho  subjects  himself  to  the 
tests  applicable  to  other  witnesses.  (Commonwealth  v.  Bonner,  97  Mass., 
587.)  It  would  not  only  be  dangerous,  but  difficult  to  make  an  exception  in 
his  favor.     Both  reason  and  authority  so  dictate. 

Statutes  essentially  like  ours  have  been  adopted  in  Nevada,  New  York. 
California,  New  Hampshire,  Missouri  and  other  States. 

In  the  case  of  The  State  v.  Conn,  9  Nevada,  179,  it  was  held  that  one  ac- 
cused of  crime  offering  himself  as  a  witness  in  his  own  behalf  is  to  be  re- 
garded and  treated  as  any  other  witness. 

In  Brandon  v.  The  People,  42  N.  Y.,  265,  it' was  said  that  when  he  elect* d 
to  beoome  a  witness  he  left  his  position  as  defendant,  and  subjected  himself 
to  the  same  rules  and  tests  as  any  other  witness. 

The  later  case  of  The  People  v.  Connors,  50  N.  Y.,  240,  decides  that  by 
availing  himself  of  the  privilege  of  testifying,  he  assumes  all  the  burdens 
incident,  to  the  position ;  and  in  McCarny  v.  The  People,  2  Lansing,  227.  it 
was  said:  "He  could  not  have  been  compelled  to  give  evidenoe  at  all:  but 
when  he  made  himself  a  witness,  under  the  privilege  conferred  upon  him  by 
this  statute,  he  waived  the  constitutional  protection  in  his  favor,  and  sub- 
jected himself  to  the  peril  of  being  examined  as  to  any  and  every  matter 
prominent  to  the  issue. 

The  cases  of  The  People  v.  McGungill,  41  Cal.,  439,  and  Town  of  Norfolk 
v.  Gaylord,  2S  Conn.,  309,  are  to  the  same  effect. 

In  The  State  v.  Ober,  52  N.  H.,  459,  this  language  was  used:  "If  he  con- 
sents to  become  a  witness  in  the  case  voluntarily,  and  without  any  compul- 
sion, it  would  seem  to  follow  that  he  occupies,  for  the  time  being,  the 
position  of  a  witness,  with  all  its  rights  and  privileges,  and  subject  to  all 
its  duties  and  obligations.  " 

The  case  of  The  State  v.  Clinton,  67  Missouri,  880,  however,  seems  to  have 
been  one  in  all  respects  similar  to  that  now  before  us.  In  that  State,  as  in 
this,  the  general  moral  oharacter  of  a  witness  merely  may  be  shown  without 
inquiring  as  to  his  general  reputation  for  truth.     The  defendant  voluntarily 
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testified  for  himself.  The  State  was  permitted  to  inquire  of  other  witnesses 
not  only  as  to  his  general  character  for  veracity,  but  as  to  morality ;  and  the 
Superior  Court  of  that  State,  in  passing  npon  the  question,  said:  "In  the 
light,  both  of  authority  and  reason,  our  opinion  is  that  a  defendant,  who, 
at  his  own  option,  'beoomes  a  witness  under  the  act  of  1877,  occupies  the 
position  of  any  other  witness;  is  liable  to  be  cross- examined  as  to  any  mat- 
ter pertinent  to  the  issue;  may  be  contradicted  and  Impeached  as  any  other 
witness,  and  is  to  be  subjected  to  the  same  tests.*' 

We  concur  in  this  view.  In  our  opinion  it  is  the  safe  one.  It  is  not  un- 
fair to  the  defendant.  It  subjects  him  to  no  liability  or  test,  when  he  vol- 
untarily assumes  the  character  of  a  witness,  that  may  not  be  incurred  by  or 
applied  to  witnesses  in  general. 

The  judgment  is,  therefore,  affirmed. 

(Note — As  to  right  to  impeaoh  defendant's  character  when  he  offers  himself 
as  a  witness  see  McDonald  v.  Commonwealth,  9  Ky.  Law  Rep.,  230.) 


DOWNING  v.  MASON  COUNTY. 
(Filed  May  1,  1888.) 

County  not  liable  for  a  tort— A  county  is  not  liable  for  an  injury  arising 
either  from  its  mere  neglect  or  from  its  positive  act  unless  the  liability  is 
imposed  by  statute,  either  expressly  or  by  necessary  implication. 

In  this  case  it  is  held  that  a  county  Is  not  liable  for  an  lnjuiy  oausrd  by 
the  flooding  of  adjacent  premises  in  the  erection  of  a  county  jail,  there  being 
no  statute  in  this  State  giving  a  right  of  action  against  a  county  for  the 
neglect  or  wrongful  acts  of  its  officers. 

Cochran  &  Son  and  T.  C.  Campbell  for  appellant. 

L.  W.  Robertson  and  B.  Whitaker  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant  avers  that   the  appellee  "unlawfully,  carelessly  ard  negli- 
gently" so  changed  and  obstructed  the  course  of  a  stieam   as  to  flood   his  - 
premises. 

A  county  can  necessarily  act  only  through  its  agents.  If  liable  at  all  for 
a  tort,  it  can  only  be  when  committed  by  its  agents  engaged  in  the  course 
of  its  business. 

It  is  inferable  from  the  petition  that  the  act  complained  of  was  done  by 
them  in  the  erection  of  a  county  jail.  Assuming  this  to  be  so,  or  that  it 
was  done  at  least  in  the  course  of  the  county's  employment  and  within  the 
scope  of  its  business  proper,  we  reach  the  question  involved,  to  wit :  Is  a 
county  responsible  for  a  tort? 

Formerly  it  was  held  as  to  corporations  proper  that  as  they  were  not 
created  to  commit  wrongs,  therefore,  it  was  ultra  vires,  and  they  could  not 
do  so.  This  has  long  ceased  to  be  the  rule,  however.  In  The  Railroad  Co. 
v.  Quigley,  21  Howard,  202,  the  Supreme  Court  of  the  United  States  de- 
cided, as  to  corporations  proper,  that  they  were  liable  for  acts  done  by  their 
agents,  whether  in  contractu  or  in  delicto,  in  the  course  of  their  business 
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and  employment.    To  the  same  effect  is  tbe  case  of  Salt  Lake  City  v.  Hoi- 
lister,  118  U.  S.,  266;  and  this  is  now  the  well-settled  rule. 

Counties,  however,  are  subordinate  political  divisions.  They  do  not  possess 
corporate  powers  under  special  charters,  but  exist  by  virtue  of  the  general 
laws  of  the  State,  apportioning  its  territory  into  political  divisions  for  the 
convenience  of  government.  They  are  a  part  of  the  machinery  of  the  gov- 
ernment. They  are  created  for  publio  purposes.  Public  duties  are  imposed 
upon  those  residing  within  their  limits  without  request  from  them;  and  in 
order  that  they  may  properly  perform  them,  they  are  clothed  with  certain 
corporate  powers.  They  are,  therefore,  often  called  quasi  corporations.  A 
difference  should  manifestly  be  drawn  between  them,  invested  as  they  are 
with  powers  and  duties  without  their  consent,  and  corporations  proper,  that 
obtain  special  privileges  for  the  peculiar  benefit  of  their  corporations.  The 
State  may  oompel  the  citizen  to  the  performance  of  his  county  corporate 
duties  by  means  of  penalties,  but  he  does  not  stand  in  the  light  of  a  person 
who  has,  for  a  consideration,  voluntarily  assumed  obligations  so  as  to  owe  a 
duty  and  be  answerable  to  every  one  interested  in  its  performance.  In  the 
case  of  municipal  and  ordinary  corporations  it  is  otherwise,  because  they 
accept  special  oharters,  and  presumably  valuable  privileges.  Their  creation 
is  due  to  local  advantage  and  convenience  or  individual  benefit;  while  the 
leading  object  in  establishing  a  county  is  to  effectuate  the  political  and  civil 
organization  of  the  State  as  to  its  general  purposes  and  policy.  It  is  an 
arm  of  the  State,  giving  local  effect  to  them.  It  looks  largely  to  the  ad- 
ministration of  justice;  the  maintenance  of  the  highways  and  bridges;  the 
support  of  education  and  kindred  governmental  objects.  It  is  created  at  the 
will  of  the  sovereign,  without  special  regard  to  the  consent  or  will  of  those 
residing  in  it.  It  is  a  necessary  instrumentality  in  carrying  out  the  policy 
of  the  State,  and  in  governing  its  people.  It  is  governmental  in  its  purpose 
and  nature.  It  is  not,  in  the  strict  legal  sense,  a  municipal  corporation  like 
a  city.  As  a  quasi  corporation,  it  is  distinguishable  both  from  a  private 
orporation  and  a  municipal  corporation  proper.  A  city  is  liable  to  an  ir- 
dividual  in  certain  cases  for  a  failure  to  discharge  its  corporate  duties  upon 
t  le  ground  that  its  powers  have  been  granted  at  the  special  solicitation  and 
for  the  benefit  of  its  citizens,  and  not  so  much  to  aid  in  the  administration 
of  the  Staty  government  as  for  local  advantage  and  convenience.  Further 
illustration  by  way  of  distinction  is  unnecessary. 

A  county,  being  but  an  arm  nr  branch  of  the  State  government,  it  is  no 
more  liable  to  be  sued  for  the  neglect  or  tort  of  its  officers  than  the  State  Is 
for  that  of  those  in  authority  in  it.  The  common  law  gives  no  such  right, 
and  it,  therefore,  can  only  exist  by  statute.  There  is  none  in  this  State. 
Judge  Cooley  says:  "It  is  settled  that  these  (quasi)  corporations  are  not 
liable  to  a  private  action,  at  the  suit  of  a  party  injured  by  a  neglect  of  its 
officers  to  perform  a  corporate  duty,  unless  such  action  is  given  by  statute. 
The  doctrine  has  been  frequently  applied  where  suits  have  been  brought 
against  towns,  or  the  highway  officers  of  towns,  to  recover  for  damages  sus- 
tained in  consequence  of  defects  in  the  publio  ways.  The  common  law  gives 
no  such  action,  and  it  is,  therefore,  not  sustainable  at  all  unless  given  by 
statute."    (Cooley's  Con.  Limitations,  page  247.) 

In  the  case  of  Braham  v.  Supervisors  of  Hinds  County,  54  Miss.,  868,  it 
was  held  that  a  county  is  not  liable  for  an  injury  arising  from  its  neglect 
to  repair  a  county  bridge. 

In  Kincaid  v.  Hardin,  53  Iowa,  430,  it  was  decided  that  a  county  is  not 
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responsible  for  an  injury  sustained  by  reason  of  the  defective  construction* 
and  imperfect  lighting  of  a  courthouse. 

In  Dosdall  v.  County  of  Olnistead,  80  Minn.,  96,  it  was  declared  that  one 
can  not  sue  a  county  for  an  injury  due  to  the  negligence  of  its  officers  in> 
failing  to  repair  a  sidewalk  appurtenant  to  the  courthouse. 

In  Wehn  v.  Commissioners  of  Gage  County,  5  Neb.,  494,  it  is  said  that  a 
county  is  not  liable  to  a  citizen  for  the  erection  of  a  jail  in  tbe  imintdiate- 
vicinity  of  his  residence,  nor  for  suffering  it,  through  filth  and  disorder,  to 
become  a  nuisance. 

Many  cases  could  be  cited  to  the  same  effect.  Among  them  are  Commis- 
sioners of  Hamilton  County  v.  Mighels,  7  Ohio  St.,  109;  Bigelow  v.  Ran- 
dolph, 14  Gray,  541,  and  Eastman  v.  Meredith,  86  N.  H.,  284. 

The  same  reason  exists  for  denying  the  citizen  the  right  to  sue  a  county 
for  a  wrong,  whether  it  arises  from  its  action  or  mere  nonaction;  whether 
from  mere  neglect  or  a  positive  aot.  If  permissible  in  one  instance,  it  would- 
be  in  tbe  other;  and  even  if  in  either,  it  would  lead  to  innumerable  suits, 
and  open  a  wide  avenue  for  trouble  and  obstruction  to  the  State  govern- 
ment. This  is  illustrated  by  the  cases  abovo  cited.  The  denial  of  the  right 
may  sometimes,  and  no  doubt  often  does,  result  in  individual  hardship;  but 
public  policy  demands  it.  It  must  be  kept  in  view  that  the  paramount  ob- 
ject of  the  existence  of  a  county  is  governmental;  that  it  is  indeed  a  part 
of  the  sovereignty  itself.  In  view  of  this,  and  for  its  proper  conduct,  it  has 
become  a  settled  judicial  rule  that  no  liability  exists  upon  its  part  unltss  it 
be  authorized  expressly,  or  by  necessary  implication,  by  statute.  Its  gen- 
eral purpose  forbids  that  it  should  otherwise  be  open  to  suit,  or  answerable 
for  the  manner  in  which  it  either  exercises  or  fails  to  exercise  its  corporate 
powers. 

Judgment  affirmed. 

HUHLEIN  v.  HUHLEIN,  &c. 
'  (Filed  May  3,  1888.) 

1.  Devise  in  lieu  of  dower— While  by  the  common  law  a  devise  to  the  tes- 
tator's wife  is  not  construed  as  in  lieu  of  dower,  unless  such  an  intention  is 
expressed  or  plainly  inferable  from  the  will,  under  our  statute,  the  widow  is 
not  entitled  to  dower  in  addition  to  the  devise  unless  it  affirmatively  ap- 
pears from  the   will  that  the  testator  so  intended. 

In  this  case  such  a  purpose  is  not  plainly  expressed,  nor  does  the  will  con- 
tain any  expression  from  which  it  is  necessarily  inferable,  and,  therefore, 
the  widow  is  not  entitled  to  dower  in  addition  to  the  devise. 

2.  To  entitle  the  widow  of  a  teBtator  to  dower  she  must  relinquiph  the 
provisions  of  the  will  within  twelve  months  after  probate  unless,  under  the 
provisions  of  the  will,  she  is  entitled  to  dower  in  addition  to  the  devise. 

3.  Where  the  widow  elects  to  take  under  the  will,  by  failing  to  relinquish* 
its  provisions  within  the  time  required,  she  must  comply  with  the  rt  quests 
or  directions  attached  to  the  devise.     The  burden  accompanies  the  heLeflt. 

In  this  case  the  testator  provided  that  his  wife  should  furnish  hi?  imbecile 
daughter  a  home  with  her,  care  for  her  and  take  charge  of  her  estate.  Held 
—That  these  conditions  were  an  executory  charge  upon  the  deviee  to  the 
wife,  and  that  she  is  not  entitled  to  compensation  for  the  support  of  her  im- 
becile stepdaughter. 

4.  Wills—  Estoppel— If  a  testator  leaves  a  portion  of  his  estate  to  A,  and  at- 
the  same  time  disposes  of  property  belonging  to  A,  and  A  accepts  the  bounty. 
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under  the  will,  be  must  abide  by  the  disposition  of  his  own  property  made 
by  the  testator. 

In  this  case  the  testator  devised  land  to  his  wife,  and  at  the  same  time  de- 
vised to  his  daughter  a  part  of  the  proceeds  of  an  insurance  policy  payable 
to  his  wife.  Held— That  the  widow,  having  accepted  the  devise  of  the  land, 
is  estopped  from  claiming  the  insurance  money  devised  to  another. 

6.  It  was  the  duty  of  the  chancellor  to  guard  the  interest  of  the  imbecile 
daughter  of  the  testator,  and  see  that  her  estate  was  protected.  It  was, 
therefore,  not  error  to  grant  her,  upon  a  cross  petition  filed  by  her  guardian 
ad  litem,  relief  not  asked  in  express  terms. 

fl.  It  was  not  equitable  to  charge  the  widow  with  interest  upon  the  sums 
allowed  the  testator's  imbecile  daughter  as  her  portion  of  the  insurance 
oionpy  and  of  the  personal  estate  of  the  testator.  The  spirit  of  the  will  does 
not  authorize  it. 

7.  Allowance  to  guardian  ad  litem— Affirmative  relief  having  been  granted 
upon  a  cross  petition  filed  by  the  guardian  ad  litem,  if  was  error  to  require 
the  plaintiff  to  pny  the  allowance  to  the  guardian  ad  litem  without  providing 
that  she  should  have  credit  therefor  upon  the  amount  adjudged  against  her 
in  favor  of  the  ward.  While  it  was  proper  to  require  the  plaintiff  to  pay  the 
allowance,  sho  should  have  credit  therefor. 

Dodd  &  Grubbs  for  appellant. 

Chas  A.  Wilson  and  W.  W.  Watts  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Khrhartl  Huhlien  died  testate  in  1876  the  owner  of  three  pieces  of  real  es- 
tate in  the  city  of  Louisville.  He  had  been  twice  married.  He  left  surviv- 
ing him  his  last  wife,  as  his  widow,  and  eight  children,  an  rqual  number 
of  them  being  by  each  wife.  His  will,  which  is  in  the  form  of  a  letter,  pro- 
vides: 

"My  wife,  Katharine,  remains  in  possession  and  enjoyment  of  all  my  im- 
movable property  until  my  youngest  child,  Benjamin,  shall  have  attained 
liis  twenty  first  year;  my  unmarried  children  will,  of  course,  have,  until 
thrit  time,  their  home  with  their  mother  in  their  mother's  house ;  she  will 
«  incite  my  minor  ohildren,  will  take  care  of  them,  and  also  undertakes  the 
fsp^oial  tvire  of  my  invalid  daughter,  Henrietta;  she  will,  in  the  same  time, 
be  her  guardian  and  administrator  of  her  share  of  the  property  because  she, 
my  daughter,  is  unable  to  do  so  herself;  my  wife  will  have  to  pay  the  taxes 
and  have  the  neoessary  repairs  made  so  os  to  keep  the  property  in  good  con- 
dition. Should  my  wife,  however,  marry  again,  she  shall,  from  that  day, 
lose  possession  and  enjoyment  of  the  property,  except  of  that  part  to  which, 
by  right  of  law,  she  is  entitled. 

"2d.  Wheu  the  time  for  the  division  of  my  immovable  property,  as  above, 
shall  come,  my  wife  shall  keep  in  possession  and  use  as  long  as  she  shall 
live  and  remain  unmarried  the  house  and  lot  on  Twelfth  street,  between 
Main  and  Market,  with  everything  therein  contained  in  the  shape  of  furni- 
ture, excepting  the  piano;  she  shall  never  be  charged  anything  for  the  wear 
and  tear  of  the  furniture;  at  her  death  the  said  house  will  go  back  to  my 
children.    *    ♦    * 

"3d.  I  am  in  possession  of  a  life  insurance  policy  for  $3, fOO,  of  which  my 
wife  is  to  get,  when  the  policy  is  pai  !,  81, OX),  and  my  daughter,  Henrietta, 
9400,  and  the  remaining  $1,000  are  to  be  divided  equally,  share  and  share, 
amongst  my  eight  children;  the  balance  of  my  cash  property  is  also  to  be 
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equally  divided  according  to  law  amongst  my  wife  and  children,  deducting 
first,  the  expenses  for  doctor,  undertaker  etc.  It  is  necessary  to  have  an 
administrator  and  guardian  appointed-  for  my  minor  children.  I  herewith 
appoint  my  wife  administrator  and  guardian  without  requiring  her  to  give 
security;  *  *  *  should  my  wife  die,  I  beg  that  one  of  my  children  wilt1 
take  care  of  my  daughter,  Henrietta,  and  treat  her  Christian-like  and  lov- 
ingly. The  said  child  shall  have  the  right  to  draw  the  income  of  Hen- 
rietta's share  of  the  property,  but  only  so  long  as  Henrietta  shall  remain 
with  him  or  her,  and  is  treated  well.  It  is  my  wish  that  all  you  children 
will  live  In  peaoe  with  your  mother,  who  has  raised  you."    *    *    * 

The  son,  Benjamin,  became  of  age  in  May,  1886,  and  on  October  14,  1886, 
Ehrhard  Huhlein,  another  son,  brought  this  action  against  the  widow  and 
the  other  seven  children  for  a  sale  of  the  real  estate  of  the  testator,  save  the 
Twelfth  street  property  specifically  devised  to  the  widow  for  life.  She  claims 
dower  in  the  other  two  pieces  of  property.  The  lower  court  correct ry  re- 
fused it. 

By  the  common  law  a  devise  to  the  wife  is  not  construed  as  in  lieu  of' 
dower  unless  such  an  intention  is  expressed  or  plainly  inferable  from  the- 
will.  She  is  entitled  to  it  also  unless  the  will  requires  a  different  interpre- 
tation.    (Timberlako,  &c.  v.  Parish's  Ex'or,  5  Dana,  231.) 

Our  statute  has,  however,  ohanged  this  rule.  It  provides:  "Nothing 
herein  shall  preclude  the  widow  from  receiving  her  dowable  and  distributable 
share  in  addition  to  any  devise  or  bequest  made  to  her  by  the  will,  if  suob 
is  the  intention  of  the  testator,  plainly  expressed  in  the  will  or  necessarily 
inferable  therefrom."    (General  Statutes,  chapter  31.  section  12.) 

It  is  yet  a  question  of  intention  upon  the  part  of  the  testator;  but  she  fa 
not  entitled  to  dower  in  addition  to  the  devise  unless  it  affirmatively  ap- 
pears from  the  will  that  he  so  intended. 

In  this  instance  such  a  purpose  is  not  "plainly  expressed,"  nor  does  tho 
will  contain  any  expression  from  which  it  is  "necessarily  Inferable."  The 
testator  gave  to  the  widow,  provided  she  remained  such,  the  use  of  all  his 
real  estate  for  a  term  of  years,  and  then  of  a  portion  of  it  for  life.  She  en- 
joyed it  all  for  a  period  of  ten  years,  and  jet  retains  the  portion  devised  to 
her  for  life. 

Our  statute  provides  that  the  widow  may  relinquish  what  is  given  to  her 
by  the  husband's  will  and  take  her  dower,  but  "such  relinquishment  must 
be  made  within  twelve  months  after  the  probate."  Here  she  failed  to  exer- 
cise this  privilege.  True  she  was  not  required  to  do  so  to  entitle  her  to 
dower  if  the  will,  either  by  positive  expression  or  plain  inference,  gave  it  to 
her  in  addition  to  the  devise,  but  it  not  only  does  not  do  so,  but,  upon  the 
other  hand,  plainly  shows  that  the  testator  did  not  so  intend.  The  accept- 
ance by  her  under  the  will  operated  by  way  of  jointure  as  to  any  claim  for 
dower. 

She  has  had  the  care  of  the  imbecile  stepdaughter,  Henrietta,  since  the 
death  of  her  father.  She  asks  that  she  be  allowed  for  her  support  at  the 
rate  of  $100  a  year  out  of  her  portion  of  the  proceeds  of  any  sale  of  the  real 
estate.  This  claim  she  has  asserted  by  cross  petition  against  the  daughter, 
and  admits  the  receipt  of  about  8300  from  the  personal  estate  of  the  father 
belonging  to  Henrietta.  Upon  the  widow's  motion  a  guardian  ad  litem 
was  appointed  to  defend  for  the  daughter.  He  not  only  resisted  the  mother's 
claim  for  pay  for  support,  which  is  admitted  in  argument  to  be  reasonable 
as  to  amount,  but  the  answer  asserts  a  claim  against  her  for  the  $400  int- 
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surance  money  named  in  the  will,  and  asks  in  substance  for  all  other 
proper  relief. 

By  the  terms  of  the  will  Henrietta  was  to  have  a  home  with  the  mother 
until  the  youngest  child  became  of  age;  she  was  to  have  the  especial  care  of 
her  and  the  charge  of  her  portion  of  the  property.  When  the  widow  accepted 
the  devise  to  herself  she  did  so  subject  to  the  conditions  connected  with  it. 
Among  them  were  the  care  of  Henrietta,  the  charge  of  her  estate  and  the 
furnishing  of  a  home  to  her.  These  conditions  were  an  executory  charge 
upon  the  devise  to  the  wife.  It  was  at  least  a  precatory  one,  and  choosing, 
as  she  did,  to  take  under  it  she  must  comply  with  the  requests  or  directions 
attached  to  it.    The  burden  accompanied  the  benefit. 

It  is  urged,  however,  that  in  any  event  she  is  entitled  to  compensation 
irom  the  time  the  youngest  child  became  of  age  in  May,  1886,  until  her  cross 
petition  was  dismissed  in  June,  1887.  It  is  fair  to  presume,  however,  that 
during  this  period  she  continued  in  the  use  of  all  the  real  estate.  Nothing 
appears  in  the  record  to  the  oontrary.  It  was  improved  property,  and  an  in- 
oome,  doubtless,  was  being  derived  from  it.  Moreover  she  was  not  under 
the  will  bound  to  care  for  Henrietta  after  the  youngest  child  became  of  age. 
In  our  opinion  the  claim  for  support  was  properly  rejected. 

We  have  now  reached  the  consideration  of  Henrietta's  olaims. 

The  policy  of  insurance  named  in  the  will  was  payable  to  the  widow  and 
her  children,  and  not  to  her  and  all  of  the  testator's  children.  She  collected 
it,  and  denies  Henrietta's  right  to  any  portion  of  the  $2,824.54  received  upon 
it.  She  alone  appeals.  Is  the  bequest  of  it  by  the  will  valid?  The  children 
are  all  of  age,  and  none  of  them,  save  Henrietta,  ask  any  relief  as  to  it. 
The  testator  devised  land  to  the  widow,  and  the  same  will  bequeathed  in- 
surance money  belonging  to  her.  A  devise  can  not  take  both  under  and 
against  a  will.  Her  own  children  were  also  devisees  under  the  will.  They 
have  taken  under  it ;  but  in  any  event  they  are  not  now  complaining.  The 
will  does  not  show  that  the  testator  believed  that  the  policy  was  a  part  of 
his  estate.  The  language  employed  Is:  "I  am  in  possession  of  a  life  in- 
surance policy. "  He  had  taken  it  out,  and  presumably  knew  to  whom  it 
•was  payable,  and  yet  he  unquestionably  disposes  of  it.  One  taking  under  a 
will  must  abide  by  all  of  its  provisions.  If  a  testator  leaves  a  portion  of  his 
estate  to  A,  and  at  the  same  time  disposes  of  property  belonging  to  A,  and 
the  latter  accepts  the  bounty  under  the  will,  he  must  abide  by  the  disposi- 
tion of  his  own  property  made  by  the  testator.  He  has  his  election;  but  if 
he  chooses  to  take  under  the  will  he  is  thereby  estopped  from  claiming 
against  it.     Citation  of  authority  is  needless  upon  a  point  so  well  settled. 

Here  the  testator  bequeathed  to  Henrietta  a  part  of  the  property  of  his 
wife  and  her  children,  but  at  the  same  time  devised  other  property  of  his 
■own  to  them. 

An  acceptance  of  the  bounty  requires  an  assent  to  the  entire  devise.  As 
the  widow  converted  Henrietta's  portion  of  the  insurance  money  she  must 
account  for  it.  It  is  said,  however,  that  relief  not  asked  by  the  guardian  ad 
litem  was  afforded.  It  is  true  that  the  lower  court,  after  deducting  the 
$1,000  and  the  $400  of  the  insurance  money,  specifically  devised  to  the  widow 
.and  Henrietta  respectively,  allowed  the  latter  one-eighth  of  the  balance  that 
had  been  received  upon  the  policy.  It  also  allowed  her  what  had  been  col- 
lected by  the  widow  from  the  personal  estate  of  the  testator  as  Henrietta's 
portion.     Judgment  was  not  specifically  asked  for  these  sums. 

So  far  as  the  insurance  money  is  concerned,  however,  the  reply  of  Kath- 
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erlne  Huh  lei  n  to  Henrietta's  claim  denies  that  she  is  entitled  to  the  (400,  or 
"any  other  amount  whatever."  The  pleading  of  the  widow  also  avers  that 
Henrietta's  portion  of  the  personal  estate  bad  been  exhausted,  and  this  is 
denied.    The  answer  of  Henrietta  asks  for  all  proper  relief. 

Aside,  however,  from  all  this  she  is  an  imbecile.  As  such  she  is  the  ward 
of  the  court  It  was  especially  the  duty  of  the  chancellor  to  guard  her  in- 
terest and  see  that  her  estate  was  protected.  Humanity  so  dictates,  and 
public  policy  requires  this  to  prevent  sueh  persons  from  becoming  a  public 
charge.  It  was  not  error,  therefore,  to  affoid  her  this  additional  relief,  al- 
though the  guardian  ad  litem  bad  not  asked  it  in  express  terms. 

We  do  hot  think  it  was  equitable,  however,  to  charge  the  appellant  inter- 
est upon  the  sums  allowed  Henrietta  as  her  portion  of  the  insurance  money 
and  of  the  personal  (state  of  the  testator.  It  amounts  to  several  hundred 
dollars.  This  was  net,  in  our  opinion,  intended  by  the  testator.  The 
daughter  w;is  an  imbecile.  It  is  true  she  was  to  live  with  her  mother  and 
she  was  to  care  for  her  and  have  charge  of  her  estate;  but  medical  services, 
or  other  extra  expenses,  might  be  needful,  and  it  is  unreasonable  to  suppose 
that  the  testator  expected  or  intended  the  wife  should  account  for  interest 
upon  the  small  amount  of  personal  estate  that  would  belong  to  the  daugh- 
ter.   The  spirit  of  the  will  does  not  authorize  it. 

The  judgment  allows  the  guardian  ad  litem  "(200  for  services  rendered  in 
this  case,  to  be  taxed  as  costs  on  the  cross  petition  of  Katherine  Huhlein, 
the  defendant." 

If,  as  is  probable,  and  as  counsel  appear  to  concede,  the  court  intended  by 
this  that  the  appellant,  Katherine  Huhlein,  should  pay  this  and  get  no  credit 
therefor  upon  thv  amount  adjudged  against  her  in  favor  of  Henrietta,  it  is 
error. 

The  guardian  ad  litem  must  be  a  practicing  attorney.  The  Code  of  Prac- 
tice provides  that  he  must  attend  properly  to  the  preparation  of  the  case.  In 
an  ordinary  action  he  may  cause  as  many  witnesses  to  be  summoned  as  he 
may  consider  proper,  subject  to  the  control  of  the  court;  and  in  an  equitable 
one  he  may  take  depositions,  not,  however,  exceeding  three  without  leave 
of  the  court.  Section  88  further  provides :  "The  court  shall  allow  to  the 
guardian  ail  litem  a  reasonable  fee  for  his  services,  to  be  paid  by  the  plain- 
tiff and  taxed  in  the  costs." 

The  statute  evidently  aims  to  secure  the  guardian  in  his  compensation. 

The  infant  may  have  no  estate.  It,  therefore,  provides  that  the  plaintiff 
shall  pay  it  without  regard  to  the  result  of  the  suit.  This,  however,  surely 
does  not  mean  that  in  a  case  like  this  one,  where  the  infant,  by  a  counter- 
claim or  set-off,  becomes  in  fact  a  plaintiff  and  recovers,  while  the  nominal 
plaintiff  is  defeated,  that,  as  between  them,  the  latter  shall  pay  the  fee  of 
the  guardian  ad  litem.  Suppose  the  action  against  the  Infant  were  defended 
by  his  statutory  guardian,  certainly  no  allowance  could  be  made  to  him  for 
his  services.  The  language  of  the  Code  is  that  "it  is  to  be  paid  by  the 
plaintiff  and  taxed  in  the  costs."    It  is  not  to  b«  taxed  as  costs. 

Suppose  A  sues  B,  an  infant.  A  heavy  litigation  ensues.  A  recovers 
nothing,  but  B,  by  his  guardian  ad  litem,  recovers  upon  a  counterclaim 
$50,000.  The  attorney,  who  has  acted  as  guardian  ad  litem,  is  reasonably 
entitled  to  15,000  for  his  services.  Is  A,  in  such  a  case,  to  pay  it  and  not  be 
credited  by  it  as  against  B?  It  was  not  intended  by  this  provision  of  the 
Code  that  the  infant  should  not,  in  such  a  case,  be  liable  for  it.  Such  a 
construction  would  be  unreasonable,  and,  while  in  conformity  to  the  stat- 


Digitized  by 


Google 


110  groan's  adm'b. 

******  v' aA 

surar  r^,/r  0t  by  fiae  plaintiff  in  the  orosa  petition, 

proi  ll2  ordf it$  paXt*ok  iu  this  inB**DOe»  should  further  have 

t  ^P*01*'  rt^f^^t^Zhvhershe  should  be  allowed  or  hare  credit 

'  nnrid**  ** *pgS  n^     $  to  iffferest  the  judgment  is  reversed,  but  in  no 

thtf*fot  sg!Lor  ***&  ^"^..rt-nded,  with  directions  to  render  a  judgment  in 

KENTUCKY  SUPERIOR  COURT. 

PITCHFORD  v.  GATKWOOD'S  ADM  R. 
(Filed  Maroh  14,  1888.) 
ending- Limitation— The  statute  of  limitation  must  be  relied  upon 
*•  fl(j  aj]  facts  necessary  to  show  a  complete  bar  must  appear  from 

by  P  Jea  a^d  the  pleading  to  which  it  is  responsive,  therefore,  if  the  peti- 
•      states  facts  showing  that  the  right  of  action  wa6  suspended,  it  is  in- 
ibent  on  the  party  relying  upon  the  statute  to  avoid  the  effect  of  these 
^legations  by  denial,  or   statement  of  other  facts  sufficient  to  overcome 
those  stated  in  the  petition. 

2.  Same— When  it  appears  from  the  facts  stated  that  the  cause  of  action  # 
accrued  at  a  particular  time,  the  presumption  will  be  indulged,  nothing  else 
appearing,  that  the  party  to  whom  it  acorued   labored  under  no  disability, 
„  and  the  statute  having  commenced  to  run,  will  continue  until  the  bar  is 
complete,  no  fact  being  stated  showing  a  suspension  thereof. 

3.  Same— When  the  petition  shows  that  the  payee  of  a  note  sued  upon  is 
dead,  the  action  being  brought  by  his  administator,  and  it  is  not  stated 
when  he  died  or  when  the  administrator  was  appointed,  it  is  not  incumbent 
on  the  defendant,  in  order  to  avail  himself  of  the  statutory  bar,  to  state 
facts  which  would  show  that  the  operation  of  the  statute  was  not  suspended 
by  the  death  of  the  payee,  or,  if  suspended,  that  the  suspension  was  not  for 
a  sufficient  length  of  time  to  prevent  the  bar  from  being  complete. 

The  note  sued  on  matured  March  1,  1871.  This  suit  was  instituted  by  the 
administrator  of  the  payee  March  14,  18S7.  It  is  not  stated  in  the  petition 
when  the  payee  died  or  when  his  administrator  was  appointed.  The  answer 
states  that  the  right  of  action  acorued  March  1,  1871,  and  more  than  fifteen 
years  before  this  action  was  brought,  and  concludes  by  relying  on  the  stat- 
ute.   Held— That  the  answer  is  sufficient. 

4.  Same— The  statute  which  provides  that  if  a  person  entitled  to  bring 
auy  action  mentioned  in  the  third  article  of  chapter  71  of  the  General  Stat- 
utes dies  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof  and  the  cause  of  action  survives,  the  action  thereon  may  be  brought 
by  his  representative  after  the  expiration  of  that  time;  if  commenced  within 
one  year  after  his  qualification,  can  not  extend  the  time  within  which  suit 
may  be  brought  beyond  four  years  after  the  death  of  the  person  to  whom  the 
right  first  accrued. 

5.  Same— Application  of  payments— Although  several  notes  evidence  but 
one  contract,  as  where  separate  notes  are  executed  for  the  several  installments 
of  the  purchase  price  of  a  tract  of  land,  a  payment  upon  one  of  the  notes  does 
not  prolong  the  period  within  which  suit  may  be  brought  upon  the  others,  al- 
though the  payee  might  have  applied  the  payment  to  any  one  of  the  notes, 
no  direction  being  given  by  the  payor  at  the  time  as  to  how  it  should  be- 
applied. 

W.  L.  Porter  for  appellant. 
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John  J.  Gatewood  and  I.  H.  Goodnight  for  appellee. 

Appeal  from.  Allen  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Wurd. 

The  note  to  which  the  statutory  limitation  of  fifteen  years  was  plead  in 
bar  matured  March  1,  1871.     This  suit  was  instituted  March  14,  1887. 

The  petition  does  not  clearly  state  that  F.  Gatewood,  the  payee  of  the 
note,  was  dead,  but  as  the  suit  was  brought  by  persons  olaiming  to  have 
been  appointed  his  administrators,  and*  as  no  objection  was  made,  because 
the  petition  is  not  specific,  it  may  be  regarded  as  sufficient  in  that  particular. 

The  answer  makes  no  averment  as  to  when  F.  Gatewood  died,  or  when  his 
administrator  was  appointed.  It  avers  that  the  right  of  action  accrued  on 
the  note  March  1,  1871,  and  mora  than  fifteen  years  before  this  action  was 
brought,  and  concludes  by  relying  on  the  statute.  To  the  answer  a  general 
demurrer  was  sustained,  and  judgment  entered  accordingly. 

"If  a  person  entitled  to  bring  any  action  mentiond  in  the  third  article  of 
this  chapter  dies  before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survives,  the  action  thereon  may  be 
brought  by  bis  representative  after  the  expiration  of  that  time,  if  com- 
menced withiir  one  year  after  his  qualification."  (Section  3,  article  4,  chap- 
ter 71.  General  Statutes. 

By  the  provision  of  section  4  this  suspension  of  the  statute  can  not  be 
more  than  four  years. 

Applying  the  statute  to  facts  which  are  not  stated  in  this  record  and  it 
follows:  First,  that  this  action  was  barred  unless  F.  Gatewood  died  before 
the  2d  day  of  March,  1886;  second,  that  even  in  that  event  it  is  barred  if  he 
died  as  much  as  two  years,  eleven  months  and  eighteen  days  before  that 
date;  third,  that  it  is  barred,  no  matter  when  his  death  occurred,  unlees  his 
administrator  was  appointed  within  one  year  next  before  the  institution  of 
the  suit. 

So  the  question  arises,  was  it  incumbent  on  the  defendant,  in  order  to 
avail  himself  of  the  statutory  bar,  to  state  facts  which  would  show  that  the 
operation  of  the  statute  was  not  suspended  by  the  death  of  the  party,  to 
whom  the  right  of  action  first  accrued  for  a  sufficient  length  of  time  to  pre- 
vent the  bar  from  being  complete? 

The  general  principle  is  that  the  statute  must  be  relied  upon  by  plea,  and 
that  all  facts  necessary  to  show  a  complete  bar  must  appear  from  the  plea 
and  the  pleading  to  which  it  is  responsive.  In  accordance  with  this  prin- 
ciple, if  the  petition,  in  anticipation  of  the  plea,  states  facts  showing  a  dis- 
ability or  a  reason  why  suit  could  not  have  been  instituted  or  facts  showing 
that  the  right  of  action  was  suspended,  then  it  would  be  incumbent  on  the 
party  relying  upon  the  statute  to  avoid  the  effect  of  their  allegation  by 
denial  or  statements  of  other  facts  sufficient  to  overcome  those  relied  upon 
or  stated  by  the. adverse  party.  On  the  other  hand,  it  is  equally  well  settled 
that,  where  it  appears  from  the  facts  stated  that  the  cause  of  action  accrued 
at  a  particular  time,  the  presumption  will  be  indulged,  nothing  else  appear- 
ing, that  the  party  to  whom  it  accrued  labored  unuVr  no  disability,  and  the 
statute  having  commenced  to  run  will  continue  until  the  bar  is  complete, 
no  fact  being  stated  showing  a  suspension  thereof.  (Baker's  Adm'r  v. 
Baker's  Adm'r,  13  B.  M.,  408;  Beachamp,  Adm'r  v.  Mudd,  2  Bibb,  537.) 

So  the  question  arises,  does  the  petition  state  any  fact  which  shows  that 
the  cause  of  action  on  the  note  in  question  was  suspended  by  reason  of  the 
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statute  aforesaid?  It  states  no  fact  bearing  upon  that  question  at  all  except 
that  the  payee  of  the  note  is  dead.  The  death  of  the  payee  dqes  not  neces- 
sarily suspend  the  statute.  If  the  death  occurred  after  the  bar  was  complete 
it  would  not  aftVjl  the  question  involved.  If  it  occurred  more  than  two 
years  and  eleven  months  and  eighteen  days  before  the  "id  of  March.  1886,  the 
suspension  caused  by  the  death  would  be  immaterial.  So  the  result  is  that 
no  fact  was  stated  in  the  petition,  either  to  show  that  the  statute  was  sus- 
pended by  the  de'ith  of  the  party  entitled  to  sue,  or  if  suspended,  that  the 
suspension  was  material,  and  it,  therefore,  results  that  the  answer  was  suffi- 
cient, provided  the  statute  applied. at  all. 

It  is,  however,  claimed  by  appellee  that  the  statute  did  not  apply  because 
of  other  facts  stated  in  the  petition,  and  not  cont roverted,  which  we  will 
now  consider. 

It  is  alleged  that  the  note  in  question  was  one  of  a  series  of  three  of  like 
date  and  amount  executed  as  evidence  of  the  consideration  which  appellant 
agreed  to  pay  appellee's  intestate  for  a  tract  of  land;  that  the  first  note 
matured  March  1,  1869,  and  had  been  paid;  that  the  second  matured  March 
1,  1870,  and  upon  this  there  had  been  three  payments  made  by  defendant, 
the  last  one  of  which  was  on  the  20th  of  April,  1874,  less  than  thirteen  years 
before  the  institution  of  this  suit.  That  note  was  sued  upon  in  this  action 
and  no  defense  made  as  to  it.  From  these  facts  it  is  claimed  that  the  three 
notes  evidence  but  one  contract,  the  sum  to  be  paid  for  the  land,  and  that  a 
payment  upon  any  one  of  the  notes  was  a  recognition  of  the  existence  of  the 
obligation  to  pay  for  the  land  as  first  agreed,  so  far  as  not  theretofore  paid, 
and  that  a  payment  on  the  second  note  was  not  only  a  recognition  of  and  a 
promise  to  pay  that  note,  within  the  principles  announced  in  Hopkins  v. 
Stout,  4  Bush,  875,  and  English  v.  Wathen,  9  Bush,  387.  but  also  prolonged 
the  period  within  which  suit  could  be  brought  upon  all  the  notes  not  then 
paid.  While  it  is  true  that  all  the  notes  evidence  but  one  contract,  It  can 
not  be  maintained  that  thoy  are  all  controlled  by  the  same  stipulations. 
They  evidence  one  contract,  a  part  of  which  is  to  be  performed  at  one  time 
and  a  part  at  another,  and  for  which  separate  breaches  may  be  assigned  and 
recovery  had  accordingly.  The  advantages  and  disadvantages  secured  and 
imposed  by  the  contract  stipulations  must  be  maintained  and  enforced,  and 
for  many  purposes,  both  offensive  and  defensive,  each  note  may  be.  regarded 
im  an  independent  contract. 

It  is  argued  that  the  appellant  did  uot,  at  the  time  he  made  the  admitted 
payment,  direct  to  which  note  they  or  either  should  be  applied,  or  did  not 
direct  that  said  payments  should  be  applied  to  either,  and  that,  therefore, 
the  intestate  could  have  applied  them  to  either  and  thereby  have  prolonged 
the  statutory  period  within  which  the  suit  could  have  been  brought  as  to 
the  note  to  which  he  did  apply  the  payment.  We  do  not  understand  the 
cases  referred  to  as  settling  any  such  principle. 

The  cases  hold  that  a  credit*  endorsed  upon  a  note  and  not  dis- 
puted or  denied  is  evidence  of  payment  on  that  note,  and  of  the  rec- 
ognition of  that  debt  as  a  valid  and  subsisting  demand.  They  do 
do  not  say  that  the  admitted  fact  that  the  obligor  paid  money  to 
the  obligee  without  any  direction  as  to  its  application,  and  a  credit  en- 
tered by  the  obligee  on  a  note  which  he  held  against  the  obligor  would  be 
evidence  of  a  recognition  of  that  debt,  so  as  to  prolong  the  right  of  action 
upon  it.  The  principle,  as  we  understand  it,  is  this:  "If  a  partial  payment 
is  made  by  the  debtor  he  thereby  recognizes  the  remainder  of  the  debt  on 
which  the  payment   is  made  as  a  subsisting  obligation,  as  of  the  time  of 
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payment ;  the  credit  on  the  uott*  is  of  no  value  except  as  evidence,  and  a 
payment  is  of  no  value,  for  the  purpose  named,  except  it  be  made  on  the 
debt  in  question. 

The  admitted  facts  in  no  way  conduce  to  .*how  that  any  payment  was 
made  on  the  note  which  matured  March  1.  1871 ;  in  fact  they  show  that  they 
were  not  payments  on  that  note. 

The  demurrer  to  the  answer  should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded  for  further  pleadings 
and  proceedings  consistent  herewith. 
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SUPERIOR  COl'RT  ABSTRACTS. 

SIMPSON  v.  SIMPSON. 
Filed  April  11,  1888.    Appeal  from  Pulaski  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Practice— Divorce— This  court 'should  defer  to  the  opinion  of  the  chancel- 
lor on  matters  of  fact  when  the  evidence  is  not  clear;  especially  should  this 
be  done  when  he  refuses  »  divorce  which  the  law  does  not  favor. 

W.  A.   Morrow  and  J.  T.  Tarter  for  appellant;  O.  H.  Waddle  for  appellee. 

BRIDGEFORD,  TRUSTEE  v.  OWEN,  &c. 
Filed  April   11,  1888.     Appeal  from  Louisville  Chancery  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  reversing. 

Trusts— Life  estate— Interest— In  this  action  by  a  trustee  to  settle  bis  ac- 
counts preparatory  to  turning  over  the  trust  fund  to  those  entitled  in  remain- 
der, his  trusteeship  having  terminated  with  the  death  of  the  life  tenant,  the 
trustee  was  properly  charged  with  a  part  of  the  principal  of  the  trust  fund 
which  he  had  failed  to  collect  from  a  former  trustee,  whether  or  not  he  had 
in  fact  collected  it,  as  it  was  his  duty  to  collect  it,  and  it  is  not  claimed 
that  he  might  not  by  ordinary  diligence  have  done  so;  but  it  was  error  to 
charge  him,  in  a  settlement  with  the  remaindermen,  with  interest  thereon, 
or  with  interest  collected,  as  the  entire  interest  on  the  fund  passed  to  the 
life  tenant,  and  whatever  was  left  of  that  interest  at  her  death,  if  any  of  it, 
passed  to  her  personal  representative  and  not  to  remaindermen,  the  device 
being  to  the  trustee  for  the  use  of  E.  "during  her  life,  and  then  to  go  to  her 
children."  There  ought,  however,  to  be  some  one  before  the  court  to  repre- 
sent the  rights  of  the*  life  tenant  in  the  interest  on  the  trust  found  at  her 
death,  so  that  when  a  settlement  is  made  it  will  be  conclusive  and  final, 
both  as  to  principal  and  interest. 

R.  J.  Elliott  and  W.  Lindsay  for  appellant ;  John  W.  Mofihec  for  appellees. 

HUGHES  v.  SAUSLEY  &  CO. 
Filed  April  18,  1888.    Appeal  from  Fleming  Circuit  Court.    Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Exemptions— While  exempted  property  in  transit  can  not  be  taken,  a 
debtor  can  not  locate  his  family  in  another  State  and  maintain  an  exemp- 
tion here,  of  such  property  as  he  may  med  for  his  personal  convenience 
through  an  indefinite  period  of  residence. 

Win.  J.  Hendrick  and  W.  (J.  Hearing  for  appellant;  W.  A.  Sudduth  for 
appellees. 

MEYER  v.  SPECKER,  BUDDEKE  &  CO.,  &c. 
Filed  April   18,  18S8.     Appeal    from    Boyd    Circuit    Court.     Opinion    of   the 

court  by  Presiding  Judge  Ward,  affirming. 

Fraudulent  mortgage  -Where  a  mortgage  is  attacked  by  a  creditor  as  fraud- 
ulent, and  it  is  clearly  proved  that  the  intention  of  the  mortgagor  in  executin 
the  mortgage  was  fraudulent,  the  only  remaining  question  is,  whether  the 
mortgagee  had  notice  of  that  fraudulent  intent,  and  he  will  be  treated  as 
having  notice  if  the  ficts  within  his  knowledge  were  such  as  devolved  upon 
him  the  duty,  as  a  prudent  purchaser,  of  making  inquiry,  and  the  inquiry 
would  have  led  to  a  knowledge  of  the  fraudulent  purpose. 

In  this  case  the  mortgagor,  who  was  the  son-in-law  of  the  mortgagee,  was 
indebted  far  beyond  his  ability  to  pay.  The  mortgagee  knew  he  was  in 
debt,  and  if  she  did  not  know  the  exfent  of'it  she  might  have  known  by  in- 
quiry. She  knew  that  the  mortgage  covered  all  of  the  property  of  the  debtor. 
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She  says  that  her  purpose  in  taking  the  mortgage  and  allowing  the  mort- 
gagee to  retain  possession  of  the  mortgaged  property  (a  stock  of  goods)  was 
to  enable  him  to  make  a  living,  and  that  she  allowed  a  part  of  the  good 6  to 
be  delivered  to  a  creditor  of  the  mortgagor  without  an  account  of  sales. 
Held— That  these  facts  were  sufficient  to  give  notice  of  a  fraudulent  purpose 
upon  the  part  of  the  mortgagor,  and  conduce  strongly  to  show  that  the  mort- 
gagee participated  in  a  purpose  to  enable  the  debtor  to  make  a  living  out  of 
his  property  confessedly  insufficient  to  pay  his  debts.  Either  conclusion 
supports  the  judgment  setting  aside  the  mortgage. 
W.  C.  Ireland  for  appellant ;  John  F.  Hager  for  appellees. 

FIREMAN'S  FUND  INSURANCE  CO.  v.  GATKWOOD. 
Filed  April  18,  1888.     Appeal  from   Montgomery  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Fire  insurance— The  owner  of  a  house  built  upon  the  land  of  another 
has  an  insurable  interest,  and  where  a  policy  issued  to  him  recites  the  fact 
that  the  house  is  built  upon  the  land  of  another  it  is  valid. 

2.  Same— Where  the  insured  property  is  sold  or  transferred  without  the 
consent  of  the  company,  the  policy  becomes  void,  if  .it  is  so  stipulated 
therein. 

Thomas  Turner  and  (\  Cyrus  Turner  for  appellant;  Peters  &  Tyler,  L. 
Apperson,  C.  R.  Brooks,  H.  Clay  MoKee  and  James  P.  Cassidy  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HAWLEY. 
Filed  April  25,  1888.     Appeal  from  Oldham  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

1.  Railroads— Carriers  of  live  stock— Presumption  of  negligence— While 
railroads,  on  a  contract  to  carry  live  stock,  are  not  insurers,  yet  they  are 
liable  for  loss  resulting  from  their  neglect,  against  which  they  can  not  be 
allowed  to  contract,  and  in  determining  the  question  of  negligence  public 
policy  requires  that  they  should  be  held  to  extraordinary  diligence.  And  if 
the  stock  is  lost  or  Injured  while  in  the  custody  ot  the  company  for  trans- 
portation, the  presumption  of  negligence  arises,  and  the  burden  of  proof  is 
upon  the  company  to  rebut  this  presumption  unless  the  contract  provides 
that  the  owner  or  his  agent  may  accompany  the  stock,  and  he  does  so.  In 
that  event  the  burden  of  proving  negligence  is  on  the  owner,  for  the  reason 
that  he  bas  cart'  of  the  property  and  is  presumed  to  know  how  the  injury 
occurred.  If,  however,  this  reason  for  the  change  of  the  rule  as  to  the  bur- 
den of  proof  ceases,  then  the  rule  placing  the  burden  upon  the  company 
applies. 

In  this  case  the  negligence  complained  of  consisted  in  the  failure  of  the 
Toad  t3  move  this  stock,  a  double-deck  car  load  of  Iambs,  at  the  time  it  was 
agreed  they  should  be  moved,  and  in  suffering  them  to  remain  in  the  cars 
and  away  from  destination  twelve  hours  longer  than  is  usual  and  customary. 
It  is  shown  that  the  train,  of  which  the  car  containing  the  stock  was  a  part, 
was  off  the  track,  but  why  it  was  off.  or  what  steps  were  taken  to  get  it  on, 
are  not  shown.  Held — That  considering  tfhc  kind  of  stock,  the  hot  weather, 
and  the  failure  to  transport  them  at  night,  as  would  have  been  clone  if  the 
train  had  moved  when  it  was  advertised  it  would,  and  that  there  was  no 
excuse  offered  for  the  failure,  and  none  within  the  knowledge  of  the  owner's 
agent,  there  was  sufficient  evidence  to  impose  the  burden  upon  the  company 
to  explain  the  delay,  although  the  owner's  agent  was  with  the  stock. 

I).  H.  French  and  W.  Lindsay  for  appellant ;  J.  S.  Morris  for  appellee. 

LEYMAN'S  ADM'K  v.  MORRISON,  &c. 
Filed  April  25.18SS.     Appeal  from   Grayson   Circuit  Court.     Opinion   of  the 
court  by  Jildge  Bowden,  affirming. 

1.  Motion  for  new  trial — Where  a  jury  is  waived,  and  the  law  and  facts 
submittted  to  the  court,  a  motion  for  a  new  trial  must  be  made  within 
three  days  after  the  judgment  is  rendered  in  order  to  authorize  this  court 
to  review  the  rulings  of  the  lower  court  at  the  trial ;  and  the  time  for  mok- 
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ing  the  motion  can  not  be  extended  l)y  reason  of  the  fact  that  the  court  may 
not,  within  the  three  days,  state  its  conclusions  of  law  and  fact,  nothing 
appearing  to  show  that  the  appellant  requested  such  a  statement. 

2.  Exhibits  — In  an  ordinary  action  exhibits  are  not  part  of  the  record 
unless  it  shows  that  they  were  used  on  the  trial. 

George  W.  Stone  for  appellant;  J.  P.  Hobson  for  appellees. 

LOUISVILLE  <te  NASHVILLE  R.  R.  CO.  v.  EDWARDS. 

Filed  April  25,  1888.     Appeal  from   Marion  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Railroads— Presumption  of  negligence  as  to  killing  of  stock—In  this  action 
against  appellant  to  recover  damages  for  the  killing  of  a  horse  on  its  track 
by  a  moving  train,  there  was  evidence  tending  to  show  that  the  horse  ran 
for  about  one  hundred  yards  in  front  of  the  engine  before  being  struck. 
There  was  one  witness  who  estimated  that  the  engine  was  seventy-five  yards 
from  where  th«  horse  was  struck  when  he  heard  the  call  for  brakes.  The 
only  witness  who  testified  as  to  the  time  within  which  the  train  could  have 
been  stopped  admitted  that  the  train  was  in  fact  stopped  within  150  yards 
after  the  call  for  brakes.  Held— That,  "allowing  that  the  horse  had  sev- 
enty-five, or  even  forty  yards,  the  distance  fixed  by  the  engineer,  the  start 
of  the  train,  and  that  the  train  could  have  been  stopped  within  150  yards, 
and  it  is  a  reasonable  inference  that  the  injury  might  have  been  avoided," 
therefore,  the  jury  did  not  flagrantly  err  in  concluding  that  the  legal  pre- 
sumption of  negligence  was  not  overcome. 

W.  J.  Lisle  for  appellant;  J.  P.  Thompson  for  appellee. 

THOMPSON  v.  COMMONWEALTH,  FOR  USE,  &c. 

Filed  April  25,  1888.     Appeal  from  Lawrence  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  County  levy  bond— It  is  not  necessary  that  the  sheriff's  county  levy 
bond  should  be  taken  by  the  county  levy  court.  The  court  presided  over  by 
the  county  judge  alone  is  the  proper  court  to  take  the  bond. 

2.  Same— It  is  not  essential  to  the  validity  of  the  bond  that  all  the  sure- 
ties should  be  present  and  sign  at   the  same  time,  or  on  the  same  day. 

3.  Same— The  bond  is  not  invalid  because  executed  before  the  levy  was 
made,  provided  it  was  executed  at  the  frame  term  of  court  the  levy  wis 
made. 

4.  County  court— County  levy— When  the  record  shows  the  names  of  the 
justices  that  were  present  at  the  beginning  of  a  term  of  the  county  levy 
court,  and  it  appears  that  on  the  succeeding  days  of  the  term  "the  court 
met  pursuant  to  adjournment,"  and  that  on  one  of  those  days  the  levy  was 
made,  there  was  a  sufficient  compliance  with  the  statute  requiring  that  the 
records  show  "by  whom  the  court  is  holden,"  and  "the  names  of  the  jus- 
tices who  take  their  seats, "  as  it  sufficiently  appears  that  the  court  was 
composed  of  the  same  members  when  the  levy  was  made  as  on  the  first  day, 
the  absence  of  none  of  them  being  noted. 

Alex.  Lackey  for  appellant;  L.  T.  Moore  for  appellees. 
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CALVERT  v.  ALEXANDER,  &c. 
(Filed  May  3,  1888— Not  to  be  reported.) 

1.  Judicial  sales— Id  judicial  sales  of  land  it  is  not  indispensable  that  a 
full  description  of  the  land  by  metes  and  bounds  should  be  set  out  by  the 
commissioner  either  in  the  advertisement  or  in  the  report  of  sale  by  him. 

2.  Same— Where  judicial  sales  are  duly  and  legally  made  they  should  not 
be  disturbed  for  inadequacy  of  price  unless  it  is  so  great  as  to  raise  a  pre- 
sumprion  of  fraud,  or  unless  caused  by  the  casualty  or  misfortune  of  a  party 
Interested  in  the  sale. 

In  this  case  the  land  was  sold  for  $1,715,  and  there  is  no  evidence  offered 
to  show  it  did  not  sell  for  its  fair  value,  or  would  at  another  sale  bring  a 
greater  sum,  except  the  advance  bid  of  $2,000  by  the  party  excepting,  which 
is  unaccompanied  by  any  security  or  guaranty.  It  is  stated  by  the  party 
excepting  that  at  the  time  of  the  sale  her  husband  was  sick  and  unable  to 
do  business,  and  has  since  died,  but  it  does  not  appear  that  the  land  would 
have  brought  more  if  he  had  been  well  and  present.  Held— That  it  was 
error  to  set  aside  the  sale. 

W.  L.  Porter  for  appellant. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  exceptions  to  the  report  of  the  commissioner  were  filed  by  appellee, 
N.  C.  Alexander,  one  of  the  heirs  at  law  of  Fletcher  Gatewood.  who  died 
owner  of  the  land  sold,  and  were  based  upon  these  grounds: 

1st.  Because  no  description  of  the  land  was  given  in  the  report. 

2d.  The  land  was  not  sufficiently  described  in  the  publication  of  the  no- 
tice of  sale,  nor  in  the  judgment  of  the  court  directing  the  sale. 

3d.  The  land  did  not  sell  for  its  value,  and  in  support  of  that  objection  an 
advanced  bid  for  the  land  was  offered  by  the  party  excepting. 

The  tract  of  land  sold  was  fully  described  by  metes  and  bounds  in  the 
petition  for  the  sale  and  distribution  of  the  proceeds  amongst  the  heirs,  and 
also  in  the  judgment  directing  the  sale. 
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It  has  never  been  held  by  this  court  indispensable,  nor  is  there  reason  for 
requiring  a  precise  and  full  description  by  metes  and  bounds  of  the  land,  to 
be  set  out  by  the  commissioner  either  in  the  advertisement  or  in  the  report 
of  sale  by  him,  although  in  this  case  be  did  actually  amend  his  report  so  as 
to  thus  describe  it. 

The  land  was  sold  for  the  sum  of  91,715,  and  there  was  no  evidence  offered 
on  the  trial  that  it  did  not  sell  for  its  fair  value,  or  anything  in  the  record 
conducing  to  show  it  would,  at  another  sale,  bring  a  greater  sum,  except 
the  advanced  bid  of  $2,000,  by  the. party  excepting  to  the  report,  which  is 
unaccompanied  by  any  security  or  guaranty. 

So  far  as  the  record  appears  to  us,  the  sale  was  duly  advertised  and  pub- 
licly and  fairly  made  by  the  commissioner.  And  as  the  price  at  which  the 
land  was  sold  does  not  appear  so  grossly  inadequate  as  to  raise  the  least  pre- 
sumption of  fraud,  we  see  no  reason  for  sustaining  the  exceptions. 

It  is  stated  by  the  party  excepting  that  at  the  time  of  the  sale  her  husband 
was  sick  and  unable  to  attend  to  business,  and  has  since  died ;  but  it  does 
not  appear  he  would  have  bid  for  the  land,  or  it  would  have  brought  more 
than  it  did  if  he  had  been  well  and  present. 

When  judicial  sales  are  duly  and  legally  made  they  should  not  be  dis- 
turbed for  inadequacy  of  price  unless  it  is  so  great  as  to  raise  a  presump- 
tion of  fraud,  or  unless  caused  by  the  casualty  or  misfortune  of  a  party 
interested  in  the  sale.  An  adherence  to  this  rule  is  necessary  to  insure  fair 
prices  at  judicial  sales,  in  which  the  parties  are  directly  interested,  and  a 
departure  from  it  would  generally  have  the  opposite  effect. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  overrule 
the  exceptions  and  confirm  the  report  of  sale. 


MINNIARD,  &c.  v.  COMMONWEALTH. 
(Filed  May  8,  1888.) 

Self-defense— Resistance  of  arrest— Upon  the  trial  of  appellants  for  murder 
it  appeared  that  a  constable,  together  with  a  large  posse,  went  with  a  war- 
rant to  the  house  of  one  of  the  appellants  for  the  ostensible  purpose  of  arrest- 
ing appellants,  the  defendants  in  the  warrant.  Appellants  resisted  the 
arrest  and  in  the  resistance  one  of  the  posse  was  shot  and  killed.  Held— 
That  if  appellants  believed,  and  had  reasonable  ground  to  believe,  that  the 
arrest  attempted  to  be  made  was  a  mere  pretext  to  enable  the  constable  and 
the  deceased  and  those  acting  with  them  to  disarm  the  appellants  and  place 
them  in  their  power  for  the  purpose  of  inflicting  upon  them  great  bodily 
harm,  then  they,  or  any  of  them,  had  the  right  to  resist  such  arrest  by  any 
means  within  their  power;  and  although  the  member  of  the  posse  killed 
may  have  been  acting  in  good  faith,  yet  if  appellants  believed,  and  had  rea- 
sonable grounds  to  believe,  that  he  could  not  or  would  not  protect  them,  and 
in  attempting  to  kill  the  officer  or  such  members  of  the  posse  as  were  not 
thus  acting  in  good  faith  they  used  reasonable  precaution  not  to  kill  or  in- 
jure the  deceased,  but  accidentally  killed  him,  then  appellants  should  have 
been  acquitted,  and  the  jury  should  have  been  so  instructed. 

I).  K.  Rawlings  and  John  L.  Scott  for  appellants. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 
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Opinion  of  the  oourt  by  Judge  Bennett. 

The  appellants  were  indicted  in  the  Leslie  Circuit  Court  for  the  murder 
of  Solomon  Buckheart.  They  were  found  guilty  of  the  crime  of  man- 
slaughter and  their  punishment  fixed  at  confinement  in  the  penitentiary  for 
two  years  each.    They  have  appealed  to  this  court. 

It  appears  from  the  record  that  Isaac  M.  Day,  a  constable,  together  with  a 
large  posse,  went  to  the  house  of  Israel  Napier,  one  of  the  defendants,  with 
a  warrant  for  the  ostensible  purpose  of  arresting  the  defendants  for  a  sup- 
posed offense.  The  defendants  resisted  the  arrest,  and  in  the  resistance 
Solomon  Buckheart,  one  of  the  posse  summoned  by  Day  to  assist  in  making 
the  arrest,  was  shot  and  killed. 

The  appellants  relied  on  self-defense,  upon  the  ground  that  Day  and  his 
posse  were  the  deadly  enemies  of  the  appellants,  and  that  their  ooming  to 
make  the  arrest,  under  the  guise  of  a  warrant,  was  a  mere  pretext  to  disarm 
the  appellants  and  get  them  in  their  power  for  the  purpose  of  doing  them 
great  bodily  harm,  and  that  the  appellants,  being  apprised  of  said  purpose, 
had  the  right  to  resist  the  arrest. 

As  the  case  is  to  be  sent  back  for  a  new  trial,  we  refrain  from  making  any 
oorament  on  the  testimony,  except  to  say  that  there  is  proof  in  the  record 
that  tends  to  6how  that  Day  and  his  posse,  or  the  most  of  them,  were  un- 
friendly to  the  appellants,  and  that  it  was  .the  purpose  of  Day  to  use  the 
warrant  as  a  pretext  to  get  oontrol  of  the  appellants,  in  order  to  do  them 
bodily  barm,  and  that  the  shot  that  killed  Buckheart  was  really  fired  at 
was  Day,  but  missed  him. 

The  court  instructed  the  jury  in  substance  that  if  the  appellants  believed, 
and  had  reasonable  grounds  to  believe,  that  the  arrest  attempted  to  be  made 
was  a  mere  pretext  to  enable  Day  and  the  deceased,  and  those  acting  with 
them,  to  disarm  the  appellants  and  place  them  in  their  power  for  the  purpose 
of  inflicting  upon  them  great  bodily  harm,  then  they,  or  any  of  them,  had 
the  right  to  resist  such  arrest  by  any  means  within  their  power,  etc.  The 
appellants  complain  of  this  instruction  and  other  similar  ones,  for  the  rea- 
son that  they  require  the  jury  to  believe  that  the  deceased  was  a  party  to 
the  purpose  of  making  the  arrest  as  a  pretext  to  disarm  the  appellants  and 
place  them  in  their  power  for  the  purpose  of  inflicting  upon  them  great 
bodily  harm. 

We  are  constrained  to  the  belief  that  these  instructions  did  not  go  far 
enough.  An  additional  instruction  ought  to  have  been  given,  to  the  effect 
that  although  they  might  believe  from  the  evidence  that  the  deceased  was 
summoned  by  Day  to  assist  in  the  arrest  of  the  appellants,  and  that  he  be- 
lieved that  Day  was  proceeding  in  good  faith  to  arrest  the  appellants  for  a 
public  offense,  and  he,  in  good  faith,  was  present  for  the  purpose  of  assist- 
ing in  making  the  arrest,  yet  if  the  appellants  believed,  and  bad  reasonable 
grounds  to  believe,  that  Day  and  the  other  members  of  the  posse,  or  any  of 
them,  were  attempting  to  make  the  arrest,  by  virtue  of  the  warrant,  as  a 
mere  pretext  to  enable  them  to  disarm  the  appellants  an 6>  place  them  in 
their  power  for  the  purpose  of  killing  them  or  of  doing  them  great  bodily 
harm,  and  that  the  deceased,  and  those  of  the ^ posse  acting  from  motives 
similar  to  his  own,  could  not  or  would  not  protect  the  appellants  from  the 
unlawful  purpose  of  Day  and  the  other  members  of  the  posse,  then  they  had 
the  right  to  resist  said  arrest,  and,  if  necessary,  they  had  the  right  to  kill 
Day,  or  such  members  of  the  posse  as  were  engaged  in  such  unlawful  purpose, 
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and  if,  in  attempting  to  kill  Day  or  such  members  of  the  pos6e,  they  used 
reasonable  precaution,  under  the  circumstances,  not  to  kill  or  injure  the  de- 
ceased, but  accidentally  killed  him  while  aiming  to  kill  Day,  or  such  of  the 
posse  as  were  thus  unlawfully  engaged,  then  the  jury  should  acquit  them. 
Instruction  No.  7  is  conceded  to  be  error. 

The  judgment  of  the  lower  court  is  reversed,  with  directions  to  grant  tbn 
appellants  a  new  trial  and  for  further  proceedings  consistent  with  this 
opinion. 


BREWER  v.  COMMONWEALTH. 
(Filed  May  10,  1888-Not  to  be  reported.) 

1.  Absence  of  accused  during  trial— It  is  wrong,  in  the  absence  of  the  ac- 
cused, to  submit  a  felony  case  to  the  jury  to  consider  of  their  verdict,  and 
unless  it  affirmatively  appears  from  the  record  that  such  an -error  was  not 
prejudicial  to  the  rights  of  the  accused  he  is  entitled  to  a  new  trial. 

2.  Evidence— Upon  the  trial  of  appellant  for  murder,  evidence  which 
tended  to  show  his  feelings  toward  the  deceased  was  competent. 

3.  Same— The  Commonwealth  was  bound  by  appellant's  answer  to  a  ques- 
tion which  related  to  a  collateral  matter,  and  had  no  right  to  contradict 
him. 

P.  U.  Major  and  Scott  &  Violett  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted  in  the  Henry  Circuit  Court  for  the  murder  of 
John  T.  Downey,  and  was  convicted  of  the  crime  of  manslaughter,  and  bis 
punishment  fixed  at  confinement  in  the  penitentiary  for  the  term  of  twenty- 
one  years. 

The  argument  of  counsel  was  concluded  about  10  o'clock  at  night;  the 
case  was  not  finally  submitted  to  the  jury  that  night:  but  in  the  absence  of 
the  appellant,  and  while  he  was  in  jail,  the  case  was  finally  submitted  to 
the  jury  on  the  following  morning,  to  consider  of  their  verdict. 

It  is  the  settled  law  of  this  State  that  it  is  error  in  a  felony  case  to  submit 
the  case  to  the  jury  to  consider  of  their  verdict,  in  the  absence  of  the  accused, 
and  unless  it  affirmatively  appears  from  the  record  that  such  error  is  not 
prejudicial  to  the  rights  of  the  accused  he  should  have  a  new  trial.  (Allen 
v.  Commonwealth,  9  Ky.  Law  Rep.,  784,  and  authorities  there  cited.) 

In  this  case  it  does  not  affirmatively  appear  that  the  appellant  was  not 
prejudiced  by  the  final  submission  of  the  cast*  to  the  jury  in  his  absence; 
nor  does  it  positively  appear  that  he  was  prejudiced  by  such  submission; 
but  we  must  presume,  in  the  absence  of  record  evidence  to  the  contrary, 
that  he  was  prejudiced  by  such  submission,  which  entitles  the  appellant  to 
a  reversal. 

The  instructions  of  the  court  are  substantially  correct. 

The  Commonwealth  was  permitted  to  prove,  for  the  purpose  of  contradict- 
ing the  appellant,  that  the  appellant,  a  short  time  before  the  killing,  be- 
coming angered  at  Joe  Downey,  a  brother  of  the  deceased,  for  having  hung; 
a  jack-o'-lantern   on   the  yard  fence,  said  that   the  Downeys  were  trying  to 
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Tun  him  off,  but  he  intended  to  arm  himself,  and  would  not  be  run  off. 
The  appellant  contends  that  this  evidence  was  incompetent.  We  think,  as 
the  jury  had  a  right  to  infer  that  the  deceased  was  included  in  the  remarks, 
that  it  was  competent  to  go  to  the  jury  as  original  evidence,  tending  to 
show  the  state  of  the  appellant's  feelings  towards  the  deceased. 

The  evidence  of  Tyre  Gordon  was  not  competent,  for  the  reason  that  it 
did  not  tend  to  show  the  state  of  the  appellant's  feelings  towards  the  de- 
ceased, and  as  it  related  to  a  collateral  matter  the  Commonwealth  was 
bound  by  the  appellant's  answer. 

The  evidence  relating  to  the  appellant's  accusation  against  his  wife,  to 
the  effect  that  she  showed  a  preference  for  the  deceased,  was  competent,  be- 
cause it  tended  to  show  the  state  of  his  feelings  towards  the  deceased. 

For  the  error  in  submitting  the  case  to  the  jury  in  the  absence  of  the  ap- 
pellant the  case  must  be  reversed,  with  directions  to  grant  the  appellant  a 
new  trial  and  for  further  proceedings  consistent  with  this  opinion. 


COMMONWEALTH,  FOR  USE   OF  MORRIS,   &c.    v.  NETHERLANDS 

ADM'R. 
(Filed  May  1,  1888.) 

1.  Guardian  and  ward— Liability  of  county  judge— If  the  county  judge 
fails  to  take  from  a  guardian  a  covenant,  with  surety,  for  the  faithful  per- 
formance of  his  duties,  he  is  liable  to  the  ward  for  any  damage  resulting 
therefrom ;  and  while  he  is  only  required  to  exercise  reasonable  diligence  in 
ascertaining  whether  or*  not  the  sureties  are  sufficient,  he  must  know  that 
surety  has  been  taken,  therefore,  if  the  name  of  the  proposed  surety  is 
signed  by  another  for  him,  the  county  judge  must  know,  at  his  peril,  that 
the  signing  was  authorized  by  the  proposed  surety  in  such  a  way  as  to  bind 
him. 

In  this  case  the  name  of  the  person  proposed  as  surety  was  signed  by  the 
guardian,  who  represented  that  he  had  the  verbal  authority  of  the  proposed 
surety  to  sign  for  him.  In  an  action  on  the  bond  the  plea  of  non  est  factum 
was  successfully  interposed  by  the  surety.  In  this  action  by  the  ward 
against  the  county  judge,  Held— That  he  is  liable. 

2.  Limitation— This  action  having  been  brought  by  the  plaintiff  within 
one  year  after  he  arrived  at  age,  he  is  within  the  saving  of  the  statute. 

3.  Decedent's  estates— Injunction— The  fact  that  an  injunction  had  been 
issued  against  creditors  in  an  action  pending  to  settle  the  estate  of  the  de- 
fendant's intestate,  did  not  prevent  the  plaintiff  from  bringing  this  action 
to  settle  his  rights. 

Samuel  Avritt  for  appellants. 

R.  S.  Montague  for  appellee. 

Appeal  from  Taylor  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  5th  day  of  December,  1870,  F.  A.  Netherland,  as  the  presiding 
judge  of  the  Taylor  County  Court,  permitted  D.  S.  Mitchell,  on  this  own 
motion,  to  qualify  as  the  guardian  of  the  appellant,  Samuel  A.  Morris,  an 
infant. 

D.  S.  Mitchell  signed  his  own  name  to  the  bond,  which  was  required  by 
the  statute,  and  F.  A.  Netherland  permittted  him   to   sign  the  name  of  R. 
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E.  Jeter  to  said  bond  as  surety  upon  his  statement  that  he  had  the  verbal 
authority  of  Jeter  to  sign  his  name  to  said  bond  as  surety. 

Afterwards,  Mitchell  becoming  insolvent,  he  was  removed  as  guardian  of 
the  appellant.  Morris,  and.  another  guardian  was  appointed  in  his  stead. 
This  guardian  instituted  an  action  on  Mitchell's  bond  as  guardian,  for  the 
purpose  of  recovering  the  sum  in  his  hands  belonging  to  the  appellant, 
Morris. 

To  this  action  R.  E.  Jeter  interposed  the  plea  of  non  est  factum,  whiob 
was  sustained  by  the  circuit  court;  and  this  court,  upon  appeal,  affirmed 
the  judgment  of  the  circuit  court. 

The  appellant,  Morris,  having  arrived  at  twenty -one  years  of  age,  being- 
unable  to  make  his  money  out  of  Mitchell,  he  seeks,  by  tbi6  action,  to  make 
the  estate  of  F.  A.  NetherJand,  he  having  died,  responsible  for  the  money 
that  went  into  the  hands  of  D.  8.  Mitchell  as  bis  guardian.  The  circuit 
court  having  dismissed  his  petition,  he  has  appealed  to  this  court. 

The  proof  is  clear  that  D.  S.  Mitchell  signed  the  name  of  R.  E.  Jeter  to 
said  bond  without  his  authority,  and  that  Jeter  did  not  thereafter  ratify 
the  act. 

As  the  bond  was  executed  prior  to  the  adoption  of  the  General  Statutes, 
the  question  of  F.  A.  Netherlands  liability  must  be  tested  by  the  Revised 
Statutes,  then  in  force. 

Section  3,  article  1,  chapter  43  of  said  statutes  provided:  "No  guardian, 
except  a  testamentary  one  for  nurture  and  education,  can  act  until  he  has 
been  appointed  by  the  proper  county  court  and  given  covenant,  with  good 
security,  approved  by  the  court  to  the  Commonwealth,  faithfully  to  dis- 
charge the  trust  of  guardian." 

Section  4  provided:  "If  the  court  fails  to  take  such  covenant,  or  accepts 
such  person  or  persons  for  security  as  do  not  satisfy  it  of  their  sufficiency, 
the  judges  present,  and  so  in  default,  shall  be  jointly  and  severally  liable  to 
the  ward  for  any  damages  he  may  sustain  thereby." 

By  the  3d  section  supra  it  was  made  the  absolute  duty  of  the  court  to 
take  covenant,  with  good  security,  from  the  guardian. 

The  4th  section  fixed  the  judge's  liability  for  a  failure  to  take  such  cove- 
nant. 

By  the  first  clause  of  said  section  the  judge  was  made  liable  for  any  dam- 
age that  the  ward  might  sustain  by  his  failure  to  take  a  covenant,  with  one 
or  more  sureties,  from  the  guardian.  If  he  took  a  covenant  without  security 
he  would  be  liable  for  the  damage  resulting  therefrom  to  the  ward,  because 
the  3d  section  was  mandatory  that  he  should  take  such  oovenant,  and  the 
first  clause  of  the  4th  section  made  him  liable  for  the  damage  that  the  ward 
sustained  by  reason  of  the  violation  of  the  mandate;  whereas,  the  second 
clause  of  said  section  only  required  the  judge  to  satisfy  himself  that  the 
surety  was  sufficient.  To  thus  satisfy  himself  it  was  incumbent  on  him  to 
use  reasonable  diligence  in  ascertaining  whether  the  surety  was  sufficient; 
and  if,  after  such  diligence,  he  was  satisfied  that  the  surety  was  sufficient, 
he  would  not  be  liable  in  damages  to  the  ward  for  an  error  of  judgment. 
But  the  first  clause  made  the  judge  liable  to  the  ward  if  he  failed  to  take  a 
covenant,  with  surety,  from  the  guardian ;  the  simple  failure  to  take  surety- 
was  made  sufficient  to  hold  the  judge  liable  for  any  damage  that  the  ward 
sustained  by  reason  of  such  failure.  Under  the  second  clause  he  could  be 
heard  to  excuse  himself  for  taking  insufficient  sureties  upon  the  ground 
that  he,  after  exercising  reasonable  diligence,  satisfied  himself  that  the  surer- 


Digitized  by 


Google 


LOU.  CITY  RY.  CO.  V.  CENTRAL  P.  R.  R.  CO.  125 

ties  were  sufficient,  because  it  would  be  unreasonable  to  require  him  to 
ascertain  the  fact  as  to  the  sufficiency  of  tbe  sureties  with  absolute  cer- 
tainty, hence  said  clause  required  him  to  exercise  reasonable  diligence 
only.  But  requiring  him  to  know  that  the  surety  to  the  covenant  taken 
was  not  unreasonable,  for  the  reason  that  he  could  do  so  with  absolute  cer- 
tainty; for  he  could  require  the  surety  to  sign  the  covenant  in  person  in  his 
presence;  or  he  could  require  the  surety  to  authorize  the  signing  of  his  name 
by  a  written  power  of  attorney,  authenticated  in  such  manner  as  to  leave  no 
doubt  of  its  authenticity.  This  could  be  done  without  any  material  incon- 
venience to  the  guardian,  surety  or  judge,  hence  the  first  clause  required 
that  the  judge  should  know  that  surety  was  taken;  and  for  a  failure  to  take 
such  surety  he  was  made  liable  to  the  ward  for  any  damage  that  he  sus- 
tained thereby,  therefore,  as  F.  A.  Netherland,  the  oounty  judge,  allowed 
Mitchell  to  qualify  as  guardian  of  the  appellant,  Morris,  without  surety, 
he  becomes  liable  to  the  later  for  the  damage  he  sustained  by  reason 
thereof. 

Besides,  Netherland  was  guilty  of  gross  negligence  in  receiving  the  name  of 
Jeter  upon  tbe  bond  upon  the  assurance  of  Mitchell  that  he  had  Jeter's  verbal 
authority  to  sign  it,  for  it  was  the  duty  of  the  judge  to  satisfy  himself  that 
the  surety  was  sufficient  to  secure  the  payment  of  the  money  that  went  into 
the  guardian's  hands.  The  joint  ability  of  the  guardian  and  surety  was  not 
sufficient ;  but  the  ability  of  the  surety  was  required  to  be  sufficient  to  secure 
the  faithful  performance  of  the  guardian's  trust.  If  Netherland  had  been 
acting  as  agent  to  loan  Mitchell  the  money  of  his  principal,  with  instruc- 
tions to  take  such  surety  as  was  sufficient  to  secure  the  payment  of  the 
money,  leaving  out  of  view  the  ability  of  Mitchell,  and  he  had  loaned 
Mitchell  the  money*  upon  the  faith  of  the  name  of  Jeter,  signed  to  the  note 
tyr  Mitchell,  upon  the  latter's  assurance  that  he  had  Jeter's  verbal  authority 
to  sign  his  name  to  the  note,  but  in  fact  no  such  authority  was  given,  would 
it  not  be  conceded,  at  first  blush,  that  Netherland  had  been  grossly  negli- 
gent?   We  think  so. 

The  two  cases  are  parallel;  and  it  is  clear  that,  upon  the  ground  of  negli- 
gence, Netherland 's  estate  is  liable. 

The  appellant  brought  his  action  within  a  year  after  his  arrival  at  age, 
therefore,  he  is  within  the  saving  of  the  statute. 

We  think  the  lower  court  did  right  in  refusing  to  dismiss  the  case  on  the 
ground  of  a  want  of  affidavit  and  demand. 

The  fact  that  an  injunction  was  issued  against  creditors  in  the  case  pend- 
ing to  settle  Netherland' s  estate  did  not  prevent  the  appellant  from  bring- 
ing this  action  to  settle  his  rights. 

The  judgment  of  the  lower  court  is  reversed,  with  directions  to  reinstate 
tbe  case  and  to  ascertain  the  amount  of  F.  A.  Netherland 's  liability,  and  to 
render  judgment  for  the  same. 


LOUISVILLE  CITY  RAILWAY  CO.  v.  CENTRAL  PASSENGER  RAIL- 
ROAD CO. 
(Filed  May  10,  1888.) 
1.  Street  railways— Compensation   to  one  company  for  use  of  track   by 
another— The  legislature  may,  after  granting  to  one  company  a  franchise  to 
construct  and  operate  a  street  railway,  grant  to  another  company  the  right 
to  do  a  similar  business  in  the  same  streets,  either  upon  the  track  of  the 
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existing  company  or  by  the  construction  of  other  tracks:  Provided,  however, 
if  the  track  of  the  existing  company  is  used  compensation  must  be  made  to 
it  for  the  use  of  its  track,  but  not  for  the  value  of  its  franchise. 

2.  Same — The  city  of  Louisville  having  under  its  charter  a  voice  in  the 
regulation  of  street  railways,  entered  into  a  contract  with  appellant,  fixing 
the  route  of  appellant's  road  and  providing  that  the  council  should  have  the 
power  at  any  future  time  to  grant  to  any  other  company  the  right  to  occupy 
«ny  track  already  laid  down.  Thereafter  the  appellee  was  chartered,  its 
•charter  authorizing  it  to  construct  and  operate  its  road  upon  such  conditions 
as  the  general  council  mijzht  prescribe,  the  charter  defining  the  route  of  the 
road,  which  was  in  part  the  same  as  that  of  appellant's  road  which  had 
already  been  constructed.  Thereafter  appellee  entered  into  a  contraot  with 
the  city,  it  being  agreed  that  appellee  should  have  the  privilege  of  running 
its  cars  over  a  certain  part  of  appellant's  track  "when  the  consent  of  said 
city  railway  company  shall  be  obtained;"  whereupon  appellee  entered  into 
a  contract  with  appellant  for  the  use  of  appellant's  track.  Held— That  the 
appellee  did  not  derive  its  right  to  use  appellant's  track  from  the  legisla- 
ture, hut  by  contract  with  the  oity  and  appellant,  the  city  having  the  right 
to  require  that  an  arrangement  should  be  made  between  appellant  and  ap- 
pellee before  appellee  should  be  allowed  to  use  appellant's  truck,  and,  there- 
fore, the  rights  or  equities  of  the  parties  must,  to  a  great  extent,  be 
determined  by  the  terms  of  the  contract. 

8.  Same — The  contract  between  appellant  and  appellee  provided  that  ap- 
pellee should  pay  to  appellant  a  certain  sum  for  the  first  year,  it  being 
further  provided  that  the  terms  might  be  altered  from  year  to  year  or  at  any 
time  upon  notice,  the  selection  of  arbitrators  being  provided  for  to  deter- 
mine upon  an  "equitable  consideration"  in  the  event  the  parties  should  be 
unable  to  agree.  In  1881,  the  contract  having  been  entered  into  in  1866,  ap- 
pellant gave  notice  that  a  ohange  of  terms  was  desirable  and  the  parties 
failing  to  agree,  or  to  obtain  arbitrators,  applied  to  the  chancellor  to  fix  the 
compensation.  Held— That  while  appellant  is  not  entitled  to  the  value  of 
the  use  of  the  franchise,  it  is  entitled  to  an  equitable  consideration,  which 
must  have  some  reference  to  the  injury  to  appellant's  profits  resulting  from 
the  franchise,  and  not  merely  to  the  value  of  the  use  of  the  rails  and  ties. 

As  the  parties  regarded  the  use  as  worth  $900  in  1866,  it  should  be  worth 
from  June,  1881,  as  much  as  SI, 500  per  annum. 

Alex.  P.  Humphrey  and  St.  John  Boyle  for  appellant. 

Barnett,  Noble  &  Barnett  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  controversy  is  between  the  Louisville  City  Hallway  Co.  and  the  Cen- 
tral Passenger  Kailroad  Co.  as  to  the  value  of  the  use  of  the  railway  track 
and  the  franchise  on  Fourth  street,  between  Main  and  Jefferson  streets. 
The  power  of  the  city  of  Louisville  to  authorize  the  construction  of  street 
railroads  is  derived  from  legislative  grant,  that  confers  on  the  general  coun- 
cil the  authority  by  contract  to  empower  any  corporation  or  company,  etc., 
to  construct  street  railroads,  "the  council  reserving  all  rights  to  regulate 
and  control  the  same." 

The  appellant,  the  Louisville  City  Railway  Co.,  was  chartered  on  the  loth 
of  February,  1864,  the  second  section  of  the  charter  providing: 

"Section  3.  The  corporation  is  hereby  authorized  and  empowered  to  con- 
struct, maintain  and  operate  a  single  or  double-track  railway,  with  all 
necessary  and  convenient  tracks  for  turnouts,  side  tracks  and  appendages, 
in  the  city  of  Louisville,  and  in,  on,  over  and  along  such  street  or  streets, 
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highway  or  highways,  within  the  present  or  future  limits  of  the  city  of 
Louisville,  as  the  general  council  of  said  city  shall  authorize  said  corporators 
so  to  do,  in  such  manner  and  upon  such  terms  and  conditions,  and  with 
such  rights  and  privileges  as  the  said  general  council  may,  by  contract  or 
otherwise  with  said  corporation,  or  any  of  them,  prescribe  as  provided  in  an 
act  entitled  'An  act  for  the  benefit  of  the  city  of  Louisville, 'approved  March 
2,  1863 ;  but  said  corporation  shall  not  be  liable  for  arfy  baggage  carried  on 
said  railways,  kept  in  and  under  the  care  of  its  owner,  his  servaut  or  agent." 

By  virtue  of  its  charter  and  the  power  conferred  on  the  city  council  a  con- 
tract was  entered  into  between  the  city  and  this  company  for  the  construc- 
tion of  street  railroads,  the  terms  and  conditions  of  which,  or  so  much  as  is 
deemed  material  to  this  controversy,  is  as  follows: 

"1st.  The  general  council  of  the  city  of  Louisville  hereby  consent  and 
a^rce  that  the  Louisville  City  Railway  Co.  may  construct  and  operate  a 
street  railroad  or  railroads,  to  be  operated  alone  by  animal  power,  on,  over 
and  along  the  following  streets,  and  the  right  and  privilege  to  construct 
and  operate  said  railroad,  or  railroads,  is  hereby  granted  to  said  Louisville 
City  Railway  Co.  by  the  general  council  of  the  city  of  Louisville,  on,  over 
and  along  the  following  designated  streets,  to  wit:  Commencing  at  or  near 
Main  and  Twelfth  streets,  running  through  and  along  Main  street  with 
■double  track  to  or  near  Beargrass  street,  at  the  eastern  end  of  Main  street ; 
also  at  Twelfth  street  to  Jefferson  street,  through  and  along  Jefferson  to  its 
junction  with  the  Bardstown  turnpike;  also  at  Twelfth  street  and  Jeffer- 
son street,  through  and  along  Twelfth  street  to  Broadway,  through  and 
along  Broadway  to  the  city  limits,  in  the  direction  of  Cave  Hill  Cemetery; 
also  from  Main  street  through  and  along  Sixth  street  to  Broadway,  with 
double  track;  also  commencing  on  Preston  street,  near  the  Ohio  river; 
thence  over,  along,  and  through  Preston  street  to  the  city  limits,  in  the 
direction  of  Bellview  and  Spring  Gardens;  and  the  said  railway  company 
shall  have  the  right  to  connect  any  of  said  railways  the  one  with  the  other. 

*4If  the  First  and  Second-street  Horse  Railroad  Co.  shall,  within  thirty 
days  of  the  signing  of  this  contract,  file  in  the  office  of  the  mayor  of  the  city 
of  Louisville  their  consent  to  the  rescission  of  their  contract  with  the  city, 
then,  in  consideration  thereof,  it  is  made  a  condition  of  thisgrantirrevocable 
without  the  oonsent  of  said  First  and  Second-street  Horse  Railroad  Co..  that 
the  Louisville  City  Railway  Co.  shall  lay  down,  under  the  provisions  of  this 
agreement,  a  line  of  road  from  the  corner  of  Fourth  and  Main  streets,  out 
Fourth  to  Jefferson,  up  Jefferson  to  Second,  out  Second  to  Breckinridge, 
within  twelve  months  from  the  completion  of  this  contract;  said  line  to  be 
extended  up  Breckinridge  to  First  street,  and  out  First  street  to  the  city 
limits,  whenever  the  improvements  in  that  part  of  the  city  shall  render  such 
extension  proper,  to  be  determined  by  the  general  council ;  and  it  shall  not 
be  a  breach  of  this  contract  if  this  extension  from  Breckinridge  street  is  not 
made  In  three  years  from  the  signing  of  this  contract  unless  ordered  by  the 
general  council ;  hut  the  right  hereby  vested  in  the  Louisville  City  Railway 
Co.,  as  expressed  in  the  foregoing  clause,  shall  not  confer  on  said  company 
any  right  or  power  hefore  given  to  the  First  and  Second -street  Horse  Rail- 
road Co.  unless  by  the  consent  of  said  last- named  company,  evidenced  by 
writing  as  aforesaid. 


Digitized  by 


Google 


128  LOU.  CITY  BY.  CO.  V.  CENTRAL  P.  R.  R.  CO. 

"2d.  The  right  of  the  Louisville  City  Railway  Co.,  hereby  vested  in  them 
to  operate  said  railways,  shall  extend  to  the  full  term  of  thirty  years  from 
the  date  of  this  agreement,  that  being  the  term  for  which  said  company  is 
vested  with  corporate  privileges  by  the  legislature;  and  at  the  expiration  of 
said  time  the  said  railway  company  operating  said  railways  6hall  be  entitled 
to  enjoy  all  of  said  privileges,  on  the  conditions  expressed,  until  the  city  of 
Louisville,  by  the  general  council,  shall  eltct  by  ordinance  or  resolution  for 
the  purpose,  to  purchase  said  tracks  or  said  railways,  cars,  carriages,  sta- 
tion houses,  station  grounds,  depot  grounds,  furniture  and  implements  of 
every  kind  and  description  used  in  thu  construction  and  operation  of  said 
railways,  and  of  the  appurtenances  in  and  about  the  same,  and  pay  for  the 
same  in  the  manner  hereinafter  mentioned. 

"3d.  Such  ordinance  or  resolution  shall  fix  the  time  when  the  city  of 
Louisville  will  take  said  railways  and  other  property  before  mentioned^ 
whinh  shall  not  be  less  than  six  months  after  the  passage  of  ordinance  or 
resolution;  and  at  the  time  of  taking  sold  railways  and  property,  if  the  city 
shall  so  elect,  before  mentioned,  the  city  of  Louisville  shall  pay  to  the  said 
'Louisville  City  Railway  Co. '  a  sum  of  money  to  be  ascertained  by  three 
commissioners  to  be  appointed  for  the  purpose,  as  follows :  One  to  be  chosen 
by  the  general  council  from  the  disinterested  freeholders  of  Jefferson  county; 
one  in  like  manner  to  be  chosen  by  the  said  'Louisville  City  Railway  Co./ 
and  these  two  persons  to  choose  the  third  in  like  manner  from  said  freehold- 
ers of  Jefferson  county;  but  in  making  the  estimate  by  the  commissioners 
the  city  is  not  to  be  charged  with  the  right  of  franchise  or  right  of  way  over 
the  streets  herein  granted  to  said  railway  company  for  any  value,  or  sup- 
posed value,  growing  out  of  the  same. 

"9th.  The  said  'Louisville  City  Railway  Co.*  shall,  for  the  franchise  and 
privilege  herein  granted  to  construct  and  operate  railways  over  the  streets 
hereinbefore  named,  pay  into  the  city  treasury  of  the  city  of  Louisville  each 
and  evexy  year  the  sum  of  $25  tax  or  license  for  each  and  every  oar  run 
upon  their  said  railways,  or  such  other  sum  as  the  general  council  may  flxr 
not  less  than  125  and  not  to  exceed  $50,  for  each  oar  so  used  by  said  com- 
pany, so  long  as  said  company  shall  operate  said  railways,  or  so  long  as  the 
sime  shall  be  operated  by  any  other  company. 

"11th.  The  city  council  shall  at  any  future  time  have  the  power,  when 
the  public  good  demands,  to  grant  a  second  or  third  company  or  individual 
the  right  to  occupy  any  track  already  laid  down,  provided  the  expense  of 
laying  and  keeping  in  repair  said  track,  so  far  as  used  by  different  companies 
or  individuals,  shall  be  equally  borne  by  all  those  that  use  them;  but  the 
council  shall  not  have  the  right  to  grant  a  permit  to  run  upon  any  route 
already  disposed  of  for  a  greater  distance  than  one-tenth  of  the  whole  route; 
and  provided,  that  no  privilege  or  right  shall  be  granted  to  any  other  com- 
pany or  individual  to  run  to  the  same  terminal  point  over  the  track  of  the 
Louisville  City  Railway  Co.,  or  such  terminal  point  or  points  over  their 
track,  than  the  one-tenth  of  the  whole  route,  but  may  run  upon  another 
street  or  line  to  any  other  point." 

Under  this  contract  the  Louisville  City  Railway  Co.  constructed  a  line  of 
double  track  street  railway  from  Fourth  and  Main  along  Fourth  street  to 
Jefferson,  with  a  stand  at  Fourth  and  Main  streets. 
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The  appellee,  the  Central  Passenger  Railroad  Co.,  was  chartered  in  the 
year  1865,  29th  December,  and  by  the  second  section  of  the  act  was  author- 
ized to  construct  a  street  railroad  as  follows : 

•'Section  2.  This  corporation  is  hereby  authorized  and  empowered  to  con- 
struct, maintain  and  operate  a  single  or  double  track  railroad,  with  all 
necessary  and  convenient  tracks  for  turnouts,  side  tracks  and  appendages *. 
in  the  city  of  Louisville,  commencing  at  the  intersection  of  Water  and  Seoon  d 
streets,  and  running  south  over  and  along  Second  street  to  Main  street ;  thence 
west  on  Main  to  Fourth  street;  thence  south  over  and  along  Fourth  street 
to  Oak  street,  and  over  and  along  Seventh  street  from  Main  street  to  south- 
ern limits  of  the  city ;  also  on  Walnut  street,  from  eastern  to  western  limits 
of  the  city,  with  such  further  extension  in  the  same  or  other  streets  in  the 
city  of  Louisville  as  the  general  council  of  said  city  may  authorize  said  cor- 
poration so  to  do,  in  such  manner  and  upon  such  terms  and  conditions,  and 
with  such  rights  and  privileges,  afe  the  general  council  may.  by  contract  or 
otherwise,  with  said  corporation  or  any  of  them,  prescribe." 

Under  this  charter,  and  by  virtue  of  the  power  conferred  on  the  city,  the>- 
Central  Passenger  Railroad  Co.  contracted  with  the  city,  the  first  section  of 
which  is  as  follows : 

"1st.  That  in  consideration  of  the  payments  herein  mentioned  to  be  made,, 
and  the  acts  hereinafter  stipulated  to  be  done  and  performed  by  said  Cen- 
tral Passenger  Railroad  Co.,  the  city  of  Louisville  hereby  agrees  that  said 
Central  Passenger  Railroad  Co.  may  construct  and  operate  street  railroads, 
to  be  operated  alone  by  animal  power,  on,  over  and  along  Fourth  and  Wal- 
nut steets,  as  hereinafter  shown,  and  the  right  and  privilege  to  construct 
and  operate  said  street  railroads  are  hereby  granted  to  said  Central  Passen- 
ger Railroad  Co.  by  the  city  of  Louisville  on,  over  and  along  Fourth  and 
Walnut  streets  as  follows,  viz.  :  Commencing  at  or  near  Fourth  and  Jeffer- 
son streets,  running  thence  through  and  along  Fourth  street,  with  double- 
track  and  the  necessary  turnouts,  southwardly  to  Oak  street ;  also  over  and 
along  Walnut  street,  from  Garden  to  Eighteenth  street,  with  double  track, 
the  track  to  be  laid  beyond  Kentucky  street  so  soon  as  the  street  beyond 
Kentucky  street  shall  be  graded.  It  is  further  agreed  that  the  said  Central 
Passenger  Railroad  Co.  shall  have  the  privilege  of  running  their  cars  to 
Main  street,  on  Fourth  street,  over  the  track  of  the  Louisville  City  Railway 
Co.,  as  provided  in  section  eleven  of  the  agreement  between  said  Louisville 
City  Railway  Co.  and  the  city  of  Louisville,  when  the  consent  of  said  City 
Railway  Co.  shall  be  obtained." 

On  the  28th  of  June,  in  the  year  1866,  these  companies,  the  Louisville  City 
Railway  Co.  (appellant)  and  the  Central  Passenger  Railroad  Co.  (appel- 
lee), entered  into  a  oon tract  for  the  use  of  appellant's  tracks  on  Fourth  be- 
tween Main  and  Jefferson  streets  by  the  appellee  as  follows  : 

"This  contract  witnesseth  :  That  the  Louisville  City  Railway  Co.  of  the 
first  part  and  the  Central  Passenger  Railroad  Co.  of  the  second  part  have 
this  day  entered  into  the  following  agreement :  The  first  party  is  to  permit 
the  second  parly  to  have  the  use  of  their  tracks  on  Fourth  street,  between 
Jefferson  and  Main  streets,  in  the  city  of  Louisville,  for  the  purpose  of  run- 
ning their  cars  over  and  along  the  same  for  one  year  from  the  date  hereof, 
on  the  following  terms  and  conditions,  to  wit:  The  second  party  is  to  use 
said  road  and  run  their  cars  thereon  in  strict  compliance  with  the  contract 
of  the  first  party  with  the  city,  and  are  to  keep  said  street  and  tracks  in. 
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good  repair,  as  is  required  by  the  contract  of  the  first  party  with  said  city, 
at  their  own  expense,  during  the  continuance  of  this  contract. 

"The  second  party  is  to  pay  the  first  party,  in  cash,  the  sum  of  $918.18, 
-which  is  15  per  cent,  on  the  actual  cost  of  the  construction  of  the  said  tracks, 
the  receipt  of  which  is  hereby  acknowledged. 

"The  second  party  also  covenants  and  agrees  to  pay  the  contractor  with 
^the  city  of  Louisville,  for  bowldering  Fourth  street  from  Main  to  Jefferson, 
the  sum  of  $600,  being  the  sum  agreed  to  be  paid  by  the  first  party  to  said 
contractor,  and  the  second  party  do  hereby  assume  s*»id  contract  for  the  first 
party,  and  agrees  to  carr^  out  the  same,  and  hold  the  first  party  free  and 
harmless  therefrom. 

"The  second  party  is  to  comply  with  all  the  ordinances  and  laws  of  the 
city  of  Louisville,  and  the  contract  of  said  party  with  said  city  in  regard  to 
said  road  and  the  operating  the  same,  and  in  every  respect  to  hold  the  first 
party  free  from  damage  or  cost  resulting  from  their  failure  to  keep  said  road 
in  order,  or  in  not  complying  with  said  contract  of  the  first  party  with  the 
city  or  the  laws  and  ordinances  of  said  city. 

"The  second  party  is  to  have  the  use  of  the  stand  at  Main  street,  but  is 
not  to  use  it  or  any  part  of  said  track  so  as  in  any  way  to  interfere  with  or 
interrupt  tho  first  party  in  the  free  and  full  use  of  said  road  for  their  own 
purpose;  and  to  prevent  any  interference  on  the  part  of  the  second  party 
with  the  first  party  in  using  and  operating  said  road,  the  second  party  is  to 
be  governed  in  their  use  of  same  by  the  time  tables  of  the  first  party. 

* '  Should  any  change  of  the  tracks  or  stand  be  necessary  in  operating  said 
ro  id,  said  change  is  to  be  made  at  the  expense  of  the  second  party,  but 
■under  the  direction  and  advice  and  with  the  consent  of  the  superintendent 
of  the  first  party. 

"It  is  also  understood  and  agreed  that,  in  the  use  nf  said  traoks  by  the 
second  party,  they  are  not  in  any  way  to  interfere  with  the  running  of  the 
cars  of  the  first  party  on  Jefferson  street,  and  in  crossing  the  Jefferson  street- 
tracks  the  oars  of  the  first  party  are  to  have  the  preference,  and  the  second 
party  are  to  pay  all  damages  to  the  first  party,  or  to  any  one  else,  that  iriay 
at  any  time  occur  by  reason  of  the  privilege  hereby  granted  to  the  second 
party  to  cross  Jefferson  street  with  their  cars. 

'It  is  also  hereby  distinctly  agreed  that  Main  and  Fourth  streets  is  a 
terminal  point  of  the  road  of  the  first  party,  and  by  this  contract  the  second 
party  claims  no  right  to  run  over  any  other  road  or  part  of  road  belonging 
to  the  first  party  than  they  otherwise  would  have  had  had  this  agreement  not 
been  made;  and  by  this  agreement  it  is  understood  that  the  first  party  guar- 
antees to  the  second  party  that  they  shall  at  all  times  have  the  uninter- 
rupted use  of  said  road,  but  to  the  extent  only  that  they  have  the  power  to 
grant  or  can  control  the  same  as  above  set  forth. 

"The  terms  of  this  contract  may  be  altered  from  year  to  year,  or  at  any 
time  after  the  expiration  agreed  on,  upon  notice  of  thirty  days  by  either 
party.     In  the  event  of  such  notice,  then  new  terms  are  to  be  agreed  upon. 

"Should  the  parties  hereto  be  unable  to  agree,  then  each  party  is  to  select 
one  person,  and,  these  persons  disagreeing,  are  to  select  an  umpire  to  deter- 
mine upon  an  equitable  consideration  for  the  privileges  herein  granted  to 
the  second  party.    Their  decision  then  made  shall  be  binding  on  both  parties. 

"Should  the  second  party,  at  any  time  within days  after  notified  so 

•to  do,  fail  to  fully  comply  with  the  terms  of  this  contract,  or  any  that  may 
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hereafter  be  made  by  the  parties  hereof,  touching  the  privileges  herein- 
granted  them,  then  the  first  party  shall  have  the  right  to  stop  the  second 
party  from  using  said  track  and  the  other  privileges  herein  granted. 

"It  is  understood  that  the  use  of  the  tracks,  as  hereinbefore  granted,  is  to 
be  continued  to  the  second  party  during  the  charter  of  the  first  party,  but 
the  terms  therefor  may  be  altered  as  hereinbefore  provided  for." 

Under  the  terms  of  this  contract  it  could  be  altered  from  year  to  year  upon 
notice,  as  provided,  and  new  terms  agreed  on,  and  in  the  event  cf  a  dis- 
agreement as  to  the  terms  resort  was  to  be  had  to  arbitration,  the  decision 
of  the  arbitrators  to  determine  their  respective  rights. 

The  appellant,  the  City  Railway  Co.,  becoming  dissatisfied  with  the  terms 
of  the  contract  or  the  rental  value  agreed  on,  gave  the  proper  notice  that  a 
change  of  terms  was  desirable,  and  the  parties  failing  to  agree,  and  making 
ineffectual  efforts  to  obtain  arbitrators,  applied  to  the  chancellor  to  fix  the 
compensation  the  appellant  was  entitled  to  for  the  use  of  its  tracks  by  the 
appellee. 

The  chancellor  on  the  hearing  gave,  as  compensation  annually,  the  sum 
of  $172.08  as  rental,  and  required  the  appellee,  the  Passenger  Railroad  Co., 
in  addition,  to  pay  three-fourths  of  the  taxes  and  the  annual  cost  of  main- 
taining the  track,  whioh  would  amount  in  all  to  not  exceeding  $300.  Of 
this  judgment  the  City  Railway  Co.  complains. 

It  is  conceded  by  counsel  for  the  appellant,  or  if  not  the  authorities  settle 
the  question,  that  the  grant  of  the  franchise  in  the  first  instance  to  the  appel- 
lant did  not  take  from  the  legislature  the  right  to  permit  other  companies  to 
go  upon  the  same  streets  of  the  city  or  upon  the  track  of  appellant's  railway 
and  compete  with  the  latter  in  the  business  of  conveying  passengers  from 
one  part  of  the  city  to  the  other.  This  may  be  done  upon  making  com- 
pensation to  the  company  whose  railway  track  is  used,  and  when  not  used, 
such  grants  not  being  exclusive,  the  right  to  construct  other  and  competing 
tracks  in  the  same  street  may  be  allowed  without  compensation.  If  the 
franchise  is  exclusive  it  only  applies  to  the  use  of  the  track  by  the  company 
owning  it,  and  for  this  use,  and  not  the  value  of  the  franchise,  the«ompany 
owning  it  is  entitled  to  compensation  as  against  a  company  claiming  a  like 
franchise,  although  of  later  date,  from  the  sovereign  power.  This  seems  to 
be  the  doctrine  recognized  by  Mr.  Redfleld  in  his  work  .on  Railways,  and  in 
the  cases  of  the  Metropolitan  Railroad  Co.  v.  Quincy  Railroad,  12  Allen, 
262,  and  the  Metropolitan  Railroad  Co.  v.  Highland  Street  Railway  Com- 
pany,   118  Mass.,  290. 

The  grant  in  this  case  to  the  appellee  includes  in  it  route  Fourth  street, 
between  Main  and  Jefferson,  and,  having  a  like  franchise,  if  unrestricted, 
would  entitle  it  to  use  the  track  of  the  appellant  on  Fourth  street,  between 
Main  and  Jefferson,  by  compensating  the  latter  for  the  use  and  wear  of  its 
tracks  only,  and  no  compensation  should  be  allowed  for  the  injury  to  the 
franchise  or  the  profits  resulting  from  it.  It  is  urgtd  by  counsel  for  the 
appellee  that  such  is  the  nature  of  its  grant,  and  that  under  its  charter  the 
right  was  given  not  only  to  run  on  the  street  at  the  point  in  controversy, 
but  to  use  the  track  of  the  appellant,  and  the  chancellor  below  taking  this 
view  of  appellee's  charter  rendered  the  judgment  complained  of.  liy  the  act 
of  March,  1863,  the  general  council  of  the  city  of  Louisville  was  authorized 
to  have  constructed  a  railroad  or  railroads,  with  single  or  double  tracks,  on 
such   streets  as   it   might,  by  resolution,  designate,  etc.     And  further,  that 
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"the  general  council  might,  by  contract,  sale  or  bargain,  empower  any  cor- 
poration or  corporations,  parties  or  company  to  construct  said  street  rail- 
roads, the  general  council  reserving  all  rights  to  regulate  and  oontrol  the 
same."  Under  this  power  vested  in  the  city  council  the  appellant  entered 
into  the  contract  for  the  construction  of  its  railway,  and  obtained  from  the 
council  a  stipulation  that  no  privilege  or  right  shall  be  granted  to  any  other 
•company  or  individual  to  run  to  the  Fame  terminal  point  over  the  track  of 
its  railway.     The  council,  however,  reserved  the  right  to  permit  other  com- 

anies  to  occupy  the  track  of  the  appellant  already  laid  down  upon  the  con- 
ditions prescribed.  This  contract  has  never  been  modified,  either  by  the 
council  or  by  any  amendment  to  appellant's  charter,  and  whether  the  ex- 
clusive privilege  conferred  on  appellant  in  denying  any  other  company  the 
right  to  run  to  the  same  terminal  point  over  appellant's  track  can  be  en- 
forced as  between  the  appellant  and  the  city  is  not  a  question  before  us. 
That  provision  of  the  contract  has  not  been  violated  so  far  as  this  record 
shows,  but  has  been  complied  with.  When  the  appellee  entered  into  its  con- 
tract with  the  city  it  knew  the  terras  of  the  legislative  grant  to  the  appel- 
lant and  the  nature  of  the  rights  and  privileges  given  it  by  the  contract 
with  the  general  council,  and,  therefore,  it  was  provided  in  the  contract 
with  the  appellee  as  follows:  "It  is  further  agreed  that  the  said  Central 
Passenger  Railroad  Co.  shall  have  the  privilege  of  running  their  cars  to 
Main  street  on  Fourth  street  over  the  track  of  the  Louisville  City  Railway 
-Co.  as  provided  in  section  11  of  the  agreement  between  said  Louisville  City 
Railway  Co.  and  the  city  of  Louisville,  when  the  consent  of  said  city  rail- 
way company  shall  be  obtained." 

After  this  the  contraot  between  the  two  companies  was  entered  into,  and 
the  consent  of  the  appellant  obtained  upon  the  terms  therein  expressed. 
The  contract  is  to  continue  until  the  appellant's  charter  expires,  and  by  its 
terms  the  appellee  is  to  pay  the  appellant  $913.18  per  annum,  and  keep  the 
streets  and  track  in  good  repair  at  its  own  expense,  with  the  proviso  that 
-when  either  party  became  dissatisfied  as  to  the  terms  the  matter  was  to  be 
referred  to^  arbitrators  for  an  adjustment  on  equitable  terms.  The  contract 
was  not  to  be  cancelled  as  to  the  right  of  the  appellee  to  the  use  of  appel- 
lant's track,  but  the  terms  of  the  occupancy  might  be  changed  by  arbitra- 
tion in  the  event  the  two  companies  failed  to  agree. 

The  contention  by  the  appellee  that  it  derived  its  right  to  the  use  of  the 
appellant's  track  from  the  legislature,  and  not  by  contract  with  the  city  or 
with  the  appellant,  and,  therefore,  is  only  liable  for  the  use  of  the  rails  and 
ties,  can  not  be  sustained. 

In  the  first  place,  the  charter  of  the  appellee  gives  it  no  right  unless,  by 
implication,  to  use  the  rails  and  ties  of  the  appellant.  The  right  to  the  ap- 
pellee to  construct  and  operate  a  single  or  double  track  railroad  along  this 
route  did  not  confer  the  right  to  use  the  appellant's  tracks.  The  right  to 
use  the  property  of  another  without  his  consent,  and  without  any  provisions 
made  for  compensation,  although  for  the  public  use,  can  not  well  arise  from 
mere  implication. 

It  is  argued  that,  as  the  appellant  already  had  double  tracks  on  Fourth 
street,  it  is  unreasonable  to  suppose  the  legislature  intended  to  author- 
ize the  laying  of  two  additional  tracks  on  the  same  street  of  the  appellee, 
And,  therefore,  the  right  to  the  use  of  the  tracks  already  down  must  have 
been  the  legislative  will.  This  view  seems  not  only  reasonable,  but  clear, 
when  taken  in  connection  with  the  power  previously  conferred  by  the  legis- 

Digitized  by  VjOOQIC 


LOU.  CITY  BY.  CO.  V.  CENTRAL  P.  R.  R.  CO.  133 

lature  on  the  city  council  with  reference  to  street  railways.  A  general 
power  to  contract  with  companies  for  the  construction  of  such  railways  had 
been  previously  given  the  city,  with  the  right  to  regulate  and  control  the 
same.  Under  this  power  the  appellant  had  executed  its  contract,  and  when 
the  legislature  mode  the  ffrant  to  the  appellee,  defining  its  line  of  railway, 
with  the  right  to  extend  its  line  to  other  streets,  the  power  was  reserved  to 
the  city  and  the  appellee  to  oontract  "in  such  manner  and  on  such  terms 
and  conditions,  and  with  such  rights  and  privileges,  as  the  general  council 
may,  by  contract  or  otherwise  with  said  corporation  or  any  of  them,  pre- 
scribe." They  did  contract,  and  it  is  evident  that  the  city,  in  prescribing 
the  terms,  recognized  its  obligation  to  the  appellant,  and  required  the  appel- 
lee to  obtain  appellant's  consent  to  the  use  of  its  tracks  on  Fourth,  between 
Main  and  Jefferson.  This  view  is  in  harmony  with  the  legislation  under 
whioh  the  appellee  obtained  its  charter,  and  the  previous  legislation  confer- 
ring on  the  general  council  the  power  to  contract  for  the  contruction  of  that 
railway.  Both  the  legislature  and  the  appellee  looked  to  this  power  given 
the  city,  and  from  that  source,  and  that  only,  under  such  a  charter  could 
the  appellee  have  obtained  the  right  to  the  use  of  appellant's  tracks.  Neither 
the  law  makers  nor  the  appellee  could  have  understood  that  appellee's  char- 
ter gave  it  the  right  to  use  appellant's  property,  where  there  was  no  express 
authority  given  in  the  grant  to  that  effect,  without  appellant's  consent  or 
that  of  the  city  council,  but  where,  considering  the  legislation  already  in 
existence  with  reference  to  the  city  on  the  same  subject-matter,  the  mode  of 
obtaining  the  use  was  well  understood.  The  consent  of  the  city  having  been 
given  that  this  use  might  be  obtained  by  the  appellee  from  the  appellant,  the 
contract  between  the  two  was  entered  into.  The  rights  or  equities  of  the 
parties  must,  to  a  grea,t  extent,  be  determined  by  its  terms.  This  is  not  a 
case  where  the  one  company  has  the  legal  right  to  enter  upon  and  use  the 
track  of  another  company  by  reason  of  legislative  authority.  It  is  true  that 
the  charter  confers  upon  the  appellee  the  right  to  lay  down  tracks  on  Fourth 
street,  but  the  city  having  a  voice  in  the  regulation  of  street  railways  so 
essential  to  its  interests,  and  having  contracted  with  the  appellant,  required 
that  an  arrangement  should  be  made  between  the  two  companies  before  the 
one  should  use  the  track  of  the  other,  and  to  accomplish  this  the  contract 
regulating  the  compensation  to  be  paid  the  appellant  was  entered  into.  The 
one  was  contracting  for  the  use  of  so  much  of  the  other's  tracks  as  lay  in 
the  most  populous  part  of  the  city,  and  at  a  location  where,  as  the  proof 
shows,  is  the  most  desirable  terminus.  At  no  point  can  so  many  passengers 
be  obtained.  It  is  in  the  business  part  of  the  oity,  the  lines  of  travel  going 
in  all  directions  from  that  point,  and,  as  the  proof  shows,  the  appellee  run- 
ning four  times  as  many  cars  as  the  appellant.  These  valuable  oontract 
rights  that  were  granted  to  the  appellee  by  the  appellant  during  the  exist- 
ence of  its  charter  were  estimated  by  the  two  companies  as  worth,  in  June, 
1866,  the  sum  of  8913  per  annum,  with  the  obligation  on  the  part  of  the  ap- 
pellee to  keep  the  streets  and  tracks  in  good  repair.  Neither  party  had  the 
right  to  abandon  the  contract,  but  had  the  right,  after  notice,  to  fix  upon 
new  terms,  and  to  call  on  abritrators  if  they  failed  to  agree  "to  determine 
upon  an  equitable  consideration  for  the  privileges  granted  the  appellee." 
If  this  use  was  worth  in  1866  as  much  as  $913,  what  was  it  worth  in  1886, 
when  this  judgment  was  rendered,  or  at  the  end  of  the  rental  year  next  en- 
suing after  the  date  of  the  notice?    The  population  of  the  city  had  increased 
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rapidly  from  the  time  of  the  contract  made  in  June,  1806.  The  profit  Id 
conducting  such  a  business  becomes  greater  as  the  population  increases. 
The  value  of  the  use  of  the  franchise  was,  at  the  date  of  the  notice,  several 
thousand  dollars  annually,  greatly  more  than  any  of  the  parties  contem- 
plated, and  while  the  appellant  is  not  entitled  to  the  value  of  this  use  it  is 
evidently  entitled  to  an  equitable  consideration,  and  what  that  consideration 
should  be  is  diffloult  to  determine.  If  the  parties  regarded  it  as  worth  8900 
in  I860  it  should  be  worth,  from  June,  1881,  the  year  ending  after  the  date 
of  the  notice,  as  much  as  $1,500  per  annum.  The  parties  were  evidently 
contracting  with  reference  to  an  increase  in  population  when  the  question 
of  consideration  was  left  open  or  could  be  changed  upon  notice  given  by  the 
one  party  or  the  other.  So  if  the  profits  of  travel  increased  or  diminished 
either  company  could  avail  itself  of  the  advantage.  Neither  the  value  of 
the  franchise  nor  the  mere  compensation  for  the  use  of  the  rails  formed  the 
basis  of  the  contract  stipulations.  The  two  companies  acquired  contract 
rights  that  are  capable  of  being  enforced  upon  equitable  terms.  The  appel- 
lant will  not  be  allowed  to  say  that  it  must  have  the  value  of  its  franchise, 
or  the  appellee  that  it  will  only  pay  $17*2  per  annum  as  compensation. 
Neither  view  of  the  case  would  be  equitable  or  within  the  true  meaning  of 
the  joint  obligation.  The  surrender  of  the  use  of  appellant's  tracks  for  near 
thirty  years  to  the  appellee,  when  the  city  had  by  its  contract  with  the  ap- 
pellee left  it  voluntary  with  the  appellant  as  to  its  consent  to  the  use,  and  at 
a  point  where  the  life  of  the  city  as  to  travel  existed,  was  something  more 
than  a  mere  nominal  condition,  and,  therefore,  it  seems  to  us  the  compensa- 
tion allowed  by  the  chancellor  is  entirely  inadequate. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions  to  fix 
the  compensation  at  $1,500  per  annum  from  the  20th  of  June,  1881,  the  other 
stipulations  in  the  contract  to  be  as  binding  on  the  parties  as  if  no  change 
in  the  compensation  had  been  made. 


KATCLIFF,  &o.  v.  MARKS,  &c. 
( Filed  February  28,  1888. ) 

1.  The  habendum  of  a  deed  yields  to  the  granting  clause  where  there  is  a 
clear  repugnance  between  the  nature  of  the  estate  granted  and  that  limited 
in  the  habendum. 

By  the  granting  clause  of  a  deed,  executed  prior  to  the  Revised  Statutes, 
land  was  conveyed  to  William,  habendum  :  "To  ha\e  and  to  hold  said  tracts 
of  land  with  their  emblements  to  said  William  aforesaid  during  his  natural 
life,  and  after  that  to  his  heirs  forever. "  Held— That  William  took  the  fee, 
and  not  merely  a  life  estate  with  remainder  to  his  children. 

2.  Same— A  deed  executed  prior  to  the  adoption  of  the  statute  providing 
that  if  an  estate  be  given  by  deed  or  will  to  any  person  for  life,  and  after 
his  death  to  his  heirs,  the  same  shall  be  construed  to  be  an  estate  for  life 
only  in  such  person,  and  remainder  in  fee  simple  to  his  heirs,  must  be  con- 
strued without  reference  to  the  statute.  (Revised  Statutes,  chapter  80,  sec- 
tion 10;  General  Statutes,  chapter  €53,  article  1,  section  10.) 

C.  M.  Parsons,  Stewart  &■  Stewart  and  Thomas  H.  Hines  for  appellants. 

'R.  T.  Burns  and  J.  M.  York  for  appellees. 
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Appeal  from  Pike  Circtiit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  deed  construed  in  this  case  is  as  follows : 

"This  indenture  made  nnd  entered  into  this  16th  day  of  September,  A. 
D.,  1848,  between  William  Ratcliff,  Sr.,  and  Martha  Ratcliff,  his  wife,  of 
the  county  of  Pike,  nnd  State  of  Kentucky,  of  the  first  part,  and  William 
Ratcliff,  son  of  said  Win.,  Sr.,  and  wife,  of  the  same  county  and  State,  of 
the  other  part,  wltnesseth :  That  the  said  Wm.  Ratcliff,  Sr.,  hath  bargained 
and  sold,  and  doth  hereby  convey  unto  Wm.  Ratcliff,  two  certain  tracts  of 
land."  (Here  follows  description  of  land.)  "To  have  and  to  hold  said 
tracts  of  laud,  with  their  emblements,  to  said  William  aforesaid  during 
his  natural  life,  and  after  that  to  his  heirs  forever,  free  from  the  claim  of 
said  William,  Sr.,  or  any  person  claiming  under,  by  or  through  him,  but 
from  no  other  title,  claim  or  intertst  whatever." 

The  appellants  instituted  this  action  in  the  Pike  Circuit  Court  against 
the  appellees  to  recover  the  possession  of  a  tract  of  land  which  they  claimed 
the  appellees  wrongfully  withheld  from  them. 

The  appellants  are  the  heirs  of  Wm.  Ratcliff,  Jr.,  deceased.  They  base 
their  claim  to  the  land  in  controversy  upon  a  deed  made  by  Wm.  Ratcliff, 
Sr.,  to  Wm.  Ratcliff,  Jr.,  in  1848,  which  deed,  they  contend,  conveyed  to 
Wm  Ratcliff,  Jr.,  a  life  estate  only  in  said  land,  with  remainder  to  them  in 
fee  simple.  On  the  trial  of  the  case  in  the  lower  court  that  court  held  that 
under  said  deed  Win.  Ratcliff,  Jr.,  took  an  absolute  title  to  the  land,  and, 
therefore,  gave  the  jury  a  peremptory  instruction  to  find  for  the  appellees. 
The  jury  having  returned  their  verdict  in  accordance  with  the  instruction, 
and  the  court  having  overruled  the  appellants'  motion  for  a  new  trial,  they 
have  appealed  to  this  court.  If  the  construction  put  upon  the  deed  by  the 
lower  court  is  correct  the  case  must  be  affirmed. 

By  the  granting  clause  of  the  deed  the  land,  in  consideration  of  1500  paid 
by  Wm.  Ratcliff,  Jr.,  was  conveyed  to  him  in  fee  simple.  No  conditions, 
restrictions  or  limitations  whatever  are  annexed  to  the  conveyance  in  the 
granting  clause,  but  the  habendum  apparently  limits  the  estate  to  a  life 
estate  in  the  grantee,  and  then  to  his  heirs  generally.  In  the  premises  of 
the  deed  there  is  no  language  used  expressing  an  intention,  on  the  part  of 
the  grantor,  to  limit  the  nature  of  the  estate  granted  in  the  habendum ;  nor 
is  there  any  language  used  in  the  habendum  expressly  limiting  the  nature 
of  the  estate  granted  in  the  granting  clause.  It  is  a  well-settled  rule  that  if 
there  is  "a  clear  repugnance  between  the  nature  of  the  estate  granted  and 
that  limited  in  the  habendum,  the  latter  yields  to  the  former,"  for  the  rea- 
son that  a  granting  clause,  or  its  equivalent,  is  indispensable  to  convey  title 
to  real  estate,  whereas  the  habendum  is  not  indispensable  f  Dr  any  purpose 
whatever.  Thus,  if  an  estate  be  granted  to  A  in  fee  simple,  and  in  the 
habendum  to  him  for  life  and  thereafter  to  his  heirs  generally,  this  restric- 
tive clause  is  inoperative  because  it  contradicts  and  defeats  the  grant  unless 
it  can  be  gathered  from  the  whole  instrument  that  the  grantor  intended 
that  the  restrictive  clause  in  the  habendum  should  control  the  granting 
clause.  There  is  nothing  in  the  deed  indicating  that  the  grantor  intended 
that  the  habendum  should  limit  the  estate  granted  to  a  life  estate  in  the 
grantee.  On  the  contrary,  the  deed,  when  considered  as  a  whole,  manifests 
an  intention  on  the  part  of  the  grantor  to  convey,  as  is  expressed  in  the 
granting  clause,  a  fee  simple  title  to  the  land.  And  the  expression  in  the 
habendum  apparently  limiting  the  estat3  to  a  life  estate  in  the  grantee,  was. 
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Dot  so  intended  by  the  grantor;  but  he  simply  intended  to  emphasize  the 
grantee's  right  to  use  ani  enjoy  the  estate. 
The  judgment  of  the  lower  court  is  affirmed. 

To  a  petition  for  rehearing  Judge  Bennett  delivered  the  following  responFe 
of  the  court  June  16,  1888: 

The  case  of  Henderson,  &c.  v.  Mack,  82  Ky.,  379,  is  not  in  conflict  but  in 
harmony  with  this  case.  In  that  case  the  habendum  read  as  follows:  "To 
have  and  to  hold  the  same,  with  all  the  appurtenances  thereon,  to  the  sec- 
ond party,  his  heirs  and  assigns,  forever,  with  covenant  of  general  warranty 
during  bis  natural  life,  and  after  his  death  to  go  to  and  belong  absolutely 
to  Belle  Mack,  she  paying  the  unpaid  purchase  money,  as  aforesaid."  This 
court  held  in  that  case  that  as  the  habendum  set  forth  the  fact  that  Belle 
Mack  had  paid  the  unpaid  purchase  money  for  the  land,  and  that  in  con- 
sideration thereof  the  remainder  interest  was  expressly  conveyed  to  her,  it 
was  manifest  that  the  grantor  intended  the  habendum  to  control  the  grant- 
ing clause. 

In  the  case  of  Brown  v.  Ferrell,  &c,  83  Ky.,  417,  a  deed  made  since  the 
General  Statutes  went  into  effect  was  construed  according  to  the  provision 
of  section  10,  article  1,  chapter  63  of  said  statutes.  The  deed  in  this  case 
was  made  in  1848,  at  which  time  there  was  no  statutory  rule  similar  to  that 
contained  in  said  section  and  chapter,  therefore,  the  deed  under  considera- 
tion must  be  construed  without  reference  to  said  section  and  chapter ;  the 
construction  placed  upon  it  in  the  opinion  we  still  adhere  to. 

The  petition  for  a  rehearing  is  overruled. 


SUTTON,  &c.  v.  SUTTON,  &c. 
(Filed  May  10,  1888.) 

1.  Right  of  legitimate  children  of  bastards  to  inherit— The  statute  pro- 
viding that  bastards  of  the  same  mother  shall  be  "capable  of  inheriting  and 
transmitting  an  inheritance  on  the  part  of  each  other"  places  them  upon 
the  footing  of  legitimate  brothers  and  sisters  as  to  each  other;  and  the  stat- 
ute of  descents  applicalbe  to  legitimate  brothers  and  sisters  applies  between 
them  and  to  their  legitimate  descendants,  therefore,  the  legitimate  chil- 
dren of  a  bastard  take  what  he,  if  alive,  would  have  taken  from  an  illegiti- 
mate brother  of  the  same  mother. 

2.  Construction  of  statutes— The  rule  of  the  common  law  that  statutes  in 
derogation  thereof  are  to  bo  strictly  construed,  by  an  express  provision  of 
the  General  Statutes,  does  not  apply  to  that  revision. 

John  Young  Brown,  Thos.  E.  Ward  and  Edward  W.  Hlnes  for  appellants. 

Yeaman  &  Lockett,  S.  B.  and  B.  D.  Vance,  Cissell  &  Dudley  and  John 
T.  Hand  ley  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  appeal  presents  but  one  question.  Can  the  legitimate  children  of  a 
b.istard  inherit  from  the  bastard  brother  of  their  parent,  who  dies  after  the 
death  of  such  parent* 
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At  the  common  law  a  bastard  is  nullius  Alius.  Blackstoue  says  that  he 
is  of  kin  to  no  one;  derives  no  inheritable  blood  from  any  one,  and  can, 
therefore,  neither  be  heir  to  any  one,  or  have  heirs,  save  of  his  own  body. 
It  was  provided,  however,  by  our  statute  of  descents  in  1796:  "Bastards  also 
shall  be  capable  of  inheriting  or  transmitting  inheritance  on  the  part  of 
their  mother,  in  like  manner  as  if  they  had  been  lawfully  begotten  of  such 
mother."  (1  M.  and  B.,  566.)  This  was  the  first  innovation  upon  the 
common  law  rule  in  this  State.  It  was  copied  verbatim  from  the  Virginia 
statute  of  1785;  and  in  the  case  of  Stevenson's  Heirs  v.  Sulllvant,  5  Wheaton, 
207,  where  bastards  claimed  to  inherit  from  a  legitimate  brother,  the 
Supreme  Court  of  the  United  States  construed  it  as  meaning  only  that  bas- 
tards " shall  have  a  capacity  to  take  real  property  by  descent  immediately  or 
through  their  mother  in  the  ascending  line,  and  transmit  the  same  to  their 
line  as  descendants,  in  like  manner  as  if  they  were  legitimate.1' 

This  court  considered  it  in  1834  in  the  case  of  Scroggin  v.  Allan,  &c,  2 
Dana,  868.  Henry  Edgar,  a  bastard,  died,  leaving  a  legitimate  child,  to 
whom  his  land  descended,  but  who  died  in  Infancy.  The 'mother  of  the  bas- 
tard was  also  dead,  and  the  question  was  whether  his  legitimate  brothers 
and  sisters,  or  his  wife,  took  the  estate.  This  court  followed  the  Supreme 
Court,  holding  that  the  statute  only  permitted  the  bastard  to  inherit  from 
the  mother,  and  transmit  an  inheritance  to  his  own  issue;  and  while  to 
this  extent  quasi  legitimate,  yet  in  all  other  respects  he  was  a  bastard,  the 
mother  being  unable  to  take  from  him,  and  he  being  in  law  without  father, 
brothers  or  sisters.  Thus  the  law  remained  until  1840,  when  another  change 
was  made.  The  act  then  passed  provides:  "That  the  mother  shall  be,  and 
is  hereby,  rendered  capable  to  inherit  and  take  by  descent  or  distribution 
as  heir  or  distributee  of  her  bastard  child;  and  brothers  and  sisters  of  the 
same  mother,  born  out  of  wedlock,  shall  be  capable  to  inherit,  and  take  by 
descent  or  distribution  from  each  other,  as  though  born  in  wedlock,  and  as 
brothers  and  sisters  of  the  whole  blood."    (Lough.  Digest,  page  211.) 

In  Remington  v.  Lewis,  8  B.  M.,  606  (1848),  it  was  paid  that  the  statute, 
as  thus  amended,  permitted  the  mother  to  inherit  from  her  illegitimate 
child,  and  her  illegitimate  children  from  each  other;  but  the  question  there 
was  whether  the  legitimate  brother  of  the  bastard,  or  the  latter's  wife, 
should  take;  and  it  was  held  that  it  did  not  operate  to  establish  a  right, 
either  in  the  illegitimate  children  to  inherit  from  the  legitimate,  or  in  the 
legitimate  to  take  from  the  illegitimate.  The  bastard,  under  this  construc- 
tion, has,  under  the  law  of  descent,  no  brothers  or  sisteis  save  the  illegiti- 
mate children  of  the  same  mother. 

The  acts  of  1796  and  1840  were  in  substance  incorporated  Into  the  Revised 
Statutes  (1852),  and  also  into  the  present  General  Statutes.  The  provision 
is  the  same  verbatim  in  each,  and  reads  thus:  "Bastards  shall  be  capable  of 
inheriting  and  transmitting  an  inheritance  on  the  part  of  or  to  the  mother; 
and  bastards  of  the  same  mother  shall  be  capable  of  inheriting  and  transmit- 
ting an  inheritance  on  the  part  of  each  other,  as  if  such  bastards  were  born 
in  lawful  wedlock  of  the  same  parents." 

It  was  said,  in  Allen  v.  Ramsey's  Heirs,  1  Met.,  685  (1858),  that  this  stat- 
ute embraces  all  the  provisions  of  both  the  act  of  1796  and  that  of  1840  so  far 
as  they  relate  to  bastards;  but  the  question  in  this  case  was  whether  a  bas- 
tard (his  mother  being  dead)  could  take  as  the  heir  of  the  mother's  brother; 
And  the  claim  was  rejected. 
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In  Berry  v.  Owen's  Heirs,  5  Bash,  462,  O.  survived  his  sister  and  her 
ouly  child,  an  illegitimate  daughter.  It  was  decided  that  B.,  the  son  of  the 
illegitimate  daughter,  could  not  inherit  from  O.,  who  died  intestate,  and 
without  descendants.  The  rcci.rd  in  this  case  was  an  imperfect  one;  and 
doubtless,  owing  to  this  fact,  some  portions  of  the  opinion  are  not  only 
wanting  in  that  clearness  of  statement  for  which  the  writer  was  justly  dis- 
tinguished, but  go  beyond  the  question  presented.  It  is  evident,  however, 
that  the  case  now  presented  is  unlike  it. 

In  Jackson  v.  Jackson,  '8  Ky,,  390,  it  was  held  that  a  bastard  can  not  in- 
herit through  bis  mother  from  ber  ancestors  or  collaterals. 

We  have  briefly  noticed  the  above  cases  by  way  of  calling  attention  to  the 
fact  that  they  are  unlike  the  one  now  before  us.  In  the  most  of  them  the 
right  of  a  bastard  to  inherit  was  in  issue.  Here  the  legitimate  heirs  of 
parents,  who,  if  alive,  would  take,  are  asserting  a  right  to  the  inheritance. 
We  must  not  confound  the  law  applicable  to  bastards  with  that  applicable 
to  the  legitimate  children  of  a  bastard.  If  the  appellees  in  this  case  were 
bastards,  undoubtedly  they  could  not  inherit  from  the  brother  of  their  de- 
ceased parents;  but  being  legitimate,  why  do  they  not  succeed  to  all  the  in- 
heritable rights  of  their  parents.  The  latter  and  the  intestate  were  all 
bastards  by  the  same  mother.  This  being  so,  they  could,  by  the  express 
language  of  the  statute,  inherit  from  each  other.  It  says:  "Bastard*  of  the 
same  mother  shall  be  capable  of  inheriting  and  transmitting  an  inheritance 
on  the  part  of  each  other  as  if  such  bastards  were  born  in  lawful  wedlock 
of  the  same  parents."  It  is  urged  that  the  bastardy  of  the  parents  stopped 
the  current  of  inheritable  blood.  While  this  is  true  at  common  law,  yet  the 
statute  has  declared  that  it  shall  flow  on  as  between  bastards  by  the  same 
mother,  and  that  they  shall  inherit  from  each  other.  It  legitimates  bastard 
children  by  the  same  mother,  first,  as  to  their  mother,  and,  second,  as  to  each 
other.  It  puts  them  upon  the  footing  of  legitimate  brothers  and  sisters  as 
to  each  other;  and  the  statute  of  descent  applicable  to  legitimate  brothers 
and  sisters  therefore  applies  as  between  them  and  to  their  legitimate  de- 
scendants. It  follows  from  this,  in  our  opinion,  that  the  legitimate  child 
of  a  deceased  bastard  may  inherit  from  the  bastard's  mother;  and  that  such 
a  child  succeeds  to  the  parent's  right  of  inheritance  from  a  bastard  brother  or 
sister.  The  legitimate  child  of  a  bastard  has  all  the  rights  of  any  child  as 
to  the  parent;  and  the  bastard  parent  can  transmit  to  his  or  her  legitimate 
child  all  the  rights  he  or  she  has,  equally  with  any  other  parent.  Among 
them  is  the  right  to  inherit  from  a  bastard  brother  or  a  bastard  sister;  and 
if  they  are  brothers  and  sisters  in  contemplation  of  law,  it  follows,  logically, 
that  the  legitimate  child  of  a  deceased  one  should  succeed  to  the  inheritance 
.that  would  have  belonged  to  the  parent  were  ho  or  she  alive.  This  is  equi- 
table. 

It  is  contended  that  the  statute  is  in  derogation  of  the  common  law;  that 
it  should,  therefore,  be  construed  strictly;  and  that  while  it  permits  bas- 
tards by  the  same  mother  to  inherit  and  transmit  an  inheritance  "on  the 
part  of  each  other,"  that  yet  the  legitimate  children  of  one  of  them  can  not 
take  what  the  parent  would  have  inherited,  if  alive,  because  the  statute  does 
not  expressly  say  so.  Section  16,  chapter  21  of  the  General  Statutes,  how- 
ever, provides:  "The  rule  of  the  common  law.  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  is  not  to  apply  to  this  revision;  on  the 
contrary  its  provisions  are  to  be  liberally  construed,  with  a  view  to  promote 
its  objects." 
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To  say  that  the  legitimate  offspring  of  a  bastard  shall  not  take  what  lie 
tv  on  Id  have  inherited,  if  alive,  would  not  only  be  unjust  but  unreasonable. 
If,  as  we  think,  the  effect  of  the  statute  be  to  make  bastard  children  by  the 
same  mother  legal  brothers  and  sisters  as  to  inheritance  from  each  other, 
then  it  follows  that  not  only  the  spirit,  but  even  the  letter  of  our  statute 
of  descents  gives  to  the  legitimate  children  of  one  of  them  per  stirpes,  the 
portion  the  parent,  but  for  his  or  her  death,  would  have  inherited. 
Judgment  affirmed. 


KENTUCKY  LUMBER  CO.  v.  GREEN,  &c. 
(Fied  May  12,  1888.) 

1.  A  patent  calling  to  run  with  the  meanders  of  a  navigable  stream  passes 
the  title  to  the  bed  of  the  river  to  the  middle  of  the  stream  unless  the  terms 
of  the  grant  clearly  limit  the  grantee's  right  of  property  to  the  margin  of 
the  stream ;  also  the  usufruct  of  the  water  to  the  middle  of  the  stream  is 
the  property  of  the  grantee,  subject  to  the  public  easement  of  navigation 
and  to  the  usufruct  rights  of  other  proprietors  above  and  below. 

2.  Corporations — Ultra  vires — Under  appellant's  charter  which  authorizes 
it  to  purchase  timber  lands  or  any  other  lands  that  may  be  necessary  or  con- 
venient for  the  purpose  of  transacting  its  business,  the  fact  that  a  part  of  a 
tract  of  land  purchased  by  it  was  cleared  and  used  for  farming  purposes 
does  not  show  that  its  purchase  was  ultra  vires,  as  it  does  not  fellow  that 
the  remainder  of  the  land  was  not  covered  with  timber  suitable  for  appel- 
lant's business. 

Win.  Lindsay  for  appellant. 

Smith  &  Lester  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees  having  erected  a  pier  on  the  bed  of  the  Cumberland  river,  be- 
tween the  middle  of  the  stream  and  the  river  bank, for  the  purpose  of  fasten- 
ing thereto  a  sheer  to  a  log  boom,  the  appellant  claiming  to  own  and  possess 
the  adjacent  shore  and  to  the  middle  of  the  river  brought  this  action  in 
equity  against  the  appellees  for  the  purpose  of  quieting  its  title  to  the  bed 
of  the  river  to  the  middle  of  the  stream,  and  of  compelling  the  appellees  to 
remove  said  pier.  etc.  The  circuit  court  adjudged  that  the  appellant's  title 
did  not  extend  to  the  middle  of  the  river,  and  dismissed  the  petition.  It 
has  appealed  to  this  court. 

The  patent  under  which  the  appellant  claims  is  older  than  the  patent 
under  which  the  appellees  claim,  and  calls  to  run  with  the  meanders  of  the 
river,  while  the  appellees'  junior  patent  calls  for  the  bed  of  the  river  from 
shore  to  shore. 

The  controlling  question  in  this  case  is,  does  the  patent  under  which  the 
appellant  olaims,  calling  to  run  with  n  eanders  of  the  river,  carry  the  ap- 
pellant's title  tu  the  bed  of  the  river  to  the  middle  of  the  stream. 

The  grant  of  land  as  bounded  by  the  Cumberland  river,  or  lying  upon  the 
side  of  it,  passes  the  title  to  the  bed  of  the  river  to  the  middle  of  the  stream 
unless  the  terms  of  the  grant  clearly  limit  the  grantee's  right  of  property 
to  the  margin  of  the  river;  also  the  usufruct  of  the  water  to  the  middle  of 
the  stream  is  the  property  of  the  grantee*,  subject  to  the  public  easement  of 
navigation,  and  subject,  of  course,  to  the  usufruct  rights  of  other  proprie- 

Digitized  by  VjOOQiC 


140  PEPPER  V.  DONNELLY. 

tors,  above  and  below.  (Williamsburg  Broom  Co.  v.  Smith,  8  Ky.  Law 
Rep.,  369,  opinion  by  Judge  Holt;  Luce  v.  Carley,  24  Wend.,  451;  King  ▼. 
King,  7  Mass.,  19(5;  Jackson  v.  Louw,  12  Johns.,  252.) 

Section  4  of  the  appellant's  articles  of  incorporation  authorizes  it  to  pur- 
chase timber  lands  or  purchase  any  other  lands  that  may  be  necessary  or 
convenient  for  the  purpose  of  transacting  its  business.  The  demurrer  to  the 
paragraphs  of  the  appellee's  answer,  which  alleged  that  the  appellant's  pur- 
chase of  the  land  in  controversy  was  ultra  vires,  and,  therefore,  void,  was 
properly  sustained,  for  the  reason  that  it  does  not  appear  that  said  land  was 
not  timbered  land  as  well  as  farming  land.  It  may  be  true  that  a  part  of 
the  land  was  cleared  and  used  for  farming  purposes;  but  it  does  not  follow 
that  the  remainder  of  the  land  was  not  covered  with  timber  suitable  for  the 
appellant's  business. 

The  appellant  was  entitled  to  a  judgment  quieting  his  title  to  the  bed  of 
the  river  to  the  middle  of  the  stream,  compelling  the  appellees  to  remove 
their  pier  therefrom. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  is  remanded r 
with  directions  for  further  proceedings  consistent  with  this  opinion. 


PEPPER  v.  DONNELLY. 
(Filed  May  15,  1888.) 

1.  Judgments— Bar— A  former  judgment  to  be  a  bar  must  have  been  upon 
the  merits,  and  the  burden  is  upon  the  party  relying  upon  the  bar  to  show 
that  the  merits  of  the  case  were  considered. 

2.  Same— Where  a  demurrer  to  the  petition  was  overruled,  and  the  case 
was  then  heard  upon  the  law  and  facts  and  the  petition  dismissed,  it  will 
be  presumed,  in  the  absence  of  any  rebutting  circumstance,  that  this  was  a 
trial  upon  the  merits,  but  the  presumption  is  not  conclusive,  as  a  ruling 
upon  a  demurrer  does  not  prevent  the  court  from  again  considering  the  legal 
question  presented  by  it. 

3.  Same— Where  a  judgment,  which  has  been  affirmed  upon  appeal,  is  re- 
lied upon  in  bar  of  another  action,  the  ground  of  the  affirmance  must  be 
taken  as  the  ground  upon  which  the  judgment  was  rendered,  and  resort 
must  be  had  to  the  opinion  of  the  appellate  court  to  determine  whether, 
there  was  a  decision  upon  the  merits,  especially  when  the  judgment  of  the 
lower  court  was  silent  as  to  the  ground  upon  which  it  was  bastd. 

As  it  is  manifest  in  this  case  that  the  defense  to  the  former  suit  was  not  a 
valid  one  and  the  judgment  of  dismissal  was  affirmed  upon  the  ground  that 
the  petition  was  insufficient,  that  judgment  is  not  a  bar  to  another  action. 

4.  Where  a  personal  representative  gives  a  new  bond  when  ruled  to  do  so 
by  the  court,  on  motion  of  a  surety,  the  former  surety  is  not  released  from 
liability  for  any  act  theretofore  done  by  his  principal.  He  may  be  indemni- 
fied as  to  such  liability  by  a  covenant  in  the  new  bond  to  that  effect,  but 
not  released. 

W.  K.  Benton  for  appellant. 

Hallam  &  Myers  and  McKee  &  Finneli  for*  ap;  ellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  II.)lt. 
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The  appellee,  Charles  Donnelly,  in  1876,  became  the  surety  of  the  admin- 
istrator of  John  Pepper.  In  1880  the  appellant,  William  Pepper,  as  the  dis- 
tributee, brought  an  action  upon  the  bond.  A  general  demurrer  to  the 
petition  having  been  overruled  the  appellee  relied  upon  the  execution  of  a 
new  bond  in  June,  1879,  with  other  surety,  as  releasing  him  from  all  liabil- 
ity. The  answer  presented  nothing  else  as  a  defense,  and  its  averments  in 
no  way  aided  the  petition.  A  demurrer  to  it  was  also  overruled,  and  a  reply 
then  filed,  denying  that  the  execution  of  the  new  bond,  which  contained  a 
covenant  of  indemnity  to  Donnelly  as  to  his  suretyship,  operated  to  release 
him  or  that  this  was  its  legal  effect.  An  amended  reply  averring  that  the 
administrator  had  received  the  assets  before  the  execution  of  the  new  bond 
was  tendered  and  rejected.  By  agreement  the  law  and  facts  were  submitted 
to  the  court,  and  it,  after  hearing  the  testimony,  dismissed  the  action  as  to 
Donnelly.  The  judgment  does  not  show  the  ground  upon  which  it  was 
based.  A  motion  for  a  new  trial  was  overruled;  a  bill  of  exceptions  filed, 
showing  that  all  the  assets  came  to  the  hands  of  the  administrator  prior  to 
the  execution  of  the  new  bond;  an  appeal  was  then  taken  and  the  judgment 
affirmed  by  the  Superior  Court.  Its  opinion,  fairly  interpreted,  put  tie 
affirmance  upon  the  ground  that  the  petition  was  defective.  It  substan- 
tially, if  not  in  so  many  words,  says  so.  After  this  the  appellant  proceeded 
against  Donnelly  again  in  this  action.  The  answer  relies  upon  the  former 
suit  and  judgment  therein  as  a  bar.  It  contains  no  averment  that  issue 
was  joined  in  the  former  suit  or  that  it  was  heard  upon  the  merits.  There 
was  no  demurrer  to  it,  however,  and  it  was  aided  by  the  reply  which  sub- 
stantially avers  that  the  first  action  was  dismissed  upon  the  ground  that  the 
petition  did  not  state  a  cause  of  action  and  could  not,  therefore,  have  been 
tried  upon  the  merits.  A  properly  certified  copy  of  the  record  of  the  orig- 
inal suit  was  referred  to  in  the  reply,  and  by  agreement  made  a  part  of  the 
record.  A  demurrer  having  been  sustained  to  the  reply,  the  plea  in  bar  was 
held  good,  and  the  action  dismissed  as  to  Donnelly. 

The  question  presented  upon  this  appeal  is,  what  effect  is  to  be  given  to 
the  judgment  in  the  former  action  f  In  rendering  it  the  court  did  not  state 
its  conclusions  of  law  and  fact,  and  there  is  no  averment  that  the  record  o* 
that  suit,  does  not  show  all  that  occurred.  We  must,  therefore,  look  to  it 
alone  to  determine  whether  it  was  considered  upon  the  merits  or  disposed  of 
upon  technical  grounds. 

An  estoppel  by  a  former  judgment  is  based  upon  public  policy.  It  de- 
mands that  when  a  fact  has  been  judicially  and  finally  determined  between 
the  same  parties  it  should  l>e  at  rest.  Interest  rei  publico?  ut  sit  finis  litlum. 
It  is,  however,  equally  well  settled  that  a  former  judgment  to  be  a  bar  must 
have  been  a  decision  upon  the  merits.  Thus  a  judgment  for  want  of  juris- 
diction or  by  reason  of^  a  technical  defect  in  the  pleadings  or  as  to  parties 
or  upon  any  ground  not  going  to  the  merits  will  not  prevent  a  second  action. 
It  does  not  determine  the  rights  of  the  parties.  This  is  true  of  a  judgment 
of  nonsuit.  (Hughes  v.  United  States,  4  Wall.,  2:?*2;  Smith  v.  MoNeal,  109  U. 
S.,  42$:  Kendall  v.  Talbot,  1  A.  K.  M.,  321;  Insurance  Co.  v.  Broughton, 
109  U.  S.,  125.)  Were  it  otherwise  one  would  be  deprived  of  his  "day  in 
court"  and  justice  be  defeated,  and  while  rules  are  necessary  to  the  admin- 
istration of  law  they  should  not  be  so  technical  or  procrustean  as  to  deform 
it,  and  hamper  justice  by  a  sort  of  judicial  jugglery. 

Where  a  party  relies  upon  a  former  judgment  as  a  bar  the  burden  is  upon 
him  to  show  that  the  merits  of  the  case  were  considered.     This  must  appear 
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from  the  record  or  by  evidence  aliunde  where  it  is  admissible.  ( Vanghan  v. 
Obrien,  39  Howard  Pr.  Rep.,  515.)  In  a  case  like  this  one,  where  the  record 
shows  a  demurrer  to  the  petition  was  overruled  and  the  case  then  heard  by 
the  court  upon  the  law  and  the  facts,  this  might  be  presumed  in  the  absence 
of  any  rebutting  circumstance.  In  such  a  case  these  facts  would  purport  a 
trial  upon  the  merits.  They  would  not  bo  conclusive,  however.  A  ruling 
upon  a  demurrer  does  not  prevent  the  court  from  again  considering  the  legal 
■question  presented  by  it.  (Post  v.  Pearson,  108  U.  S. ,  418.)  It  may  hear 
the  entire  case  and  then  dispose  of  it  upon  some  teohnical  question,  as,  for 
instance,  a  defect  in  the  pleadings. 

In  this  instance  it  is  manifest  that  the  defense  presented  in  the  former 
suit  was  not  a  valid  one.  The  execution  of  the  new  bond  with  a  covenant 
of  indemnity  did.  not,  under  the  then  and  now  existing  law,  release  Donnelly 
from  liability  for  any  act  theretofore  done  by  his  principal.  Formerly  the 
county  court  had  the  power  by  its  order  to  accept  one  bond  in  lieu  of  another, 
and  thus  release  the  sureties  upon  the  first  bond  of  an  administrator  in  toto. 
This  left  the  question  to  the  order  and  action  of  the  court.  It  was  too  vary- 
ing and  uncertain.  The  law  was,  therefore,  changed,  and  provides:  "If  a 
personal  representative  shall  give  a  new  bond  when  ruled  to  do  so  by  the 
court,  on  motion  of  a  surety,  his  former  surety  shall  not  be  bound  for  any 
act  of  his  done  after  the.  execution."  (General  Statutes,  charter  31),  article 
2,  section  13.)  In  another  chapter  the  statute  also  provides  for  the  lelease  of 
the  surety  from  future  and  indemnity  as  to  past  liability.  It  says:  "If  a 
new  bond  be  given  it  shall  operate  a  discharge  of  all  the  sureth  s  making 
the  motion,  from  all  liability  for  the  acts  of  the  principal  thereafter  done, 
and  if  the  object  be  so  specified  the  bond  shall  contain  a  stipulation  or  cove- 
nant to  indemnify  the  said  sureties  against  any  loss,  cost  or  damage  legally 
incurred  by  reason  of  such  suretyship."  (General  Statutes,  chapter  104, 
sections  1,  3,  6. ) 

The  surety  under  these  statutory  provisions  can  not  be  released  from  re- 
sponsibility for  the  acts  of  the  principal  done  prior  to  the  execution  of  a 
new  bond.  If  it  contains  a  clause  of  indemnity,  he  may  look  to  it  to  reim- 
burse himself.  In  this  instance  the  appellant's  petition  averred  the  execu- 
tion of  the  bond  by  the  appellee  as  surety.  It  set  forth  when  the  assets  were 
received  by  the  administrator,  to  wit,  prior  to  the  change  of  surety,  and  the 
only  fact  presented  by  way  of  defense  was  its  execution.  It  was  claimed 
that  it  operated  to  release  the  appellee  from  all  claim  by  the  heir  or  dis- 
tributee for  the  acts  of  the  administrator  theretofore  done.  Under  this  state 
of  case  to  presume  that  the  judgment  of  dismissal  was  rendered  upon  the 
merits  is  to  convict  the  lower  court  of  error.  We  are  unwilling,  therefore, 
to  so  suppose,  if  the  record  authorizes  any  other  conclusion.  It  la  clear  that 
the  judgment  did  not  necessarily  involve  a  determination  of  the  merits  of 
the  case.  The  Superior  Court  upon  appeal  affirmed  it  because  the  petition 
(as  it  held)  failed  to  state  a  cause  of  action.  It  would  be  improper  now  to 
inquire  whether  it  was  right  or  wrong  in  this  opinion.  It  was  final,  and 
must  l)e  regarded  as  correct.  It  did  not  affirm  the  judgment  upon  the  merits 
of  the  case,  but  upon  a  ground  that  did  not  constitute  a  bar  to  another 
action.  If  the  judgment  of  the  lower  court  was  rendered  upon  technical 
grounds,  then,  according  to  the  opinion  of  the  Superior  Court,  it  was  cor- 
rect. We  are  inclined  to  the  opinion  that  it  must  control.  Suppose  the  con- 
clusion of  the  lower  court  be  correct,  but  based  upon  improper  grounds, 
that  will  bar  another  action.     Upon  appeal"  the  judgment  is  affirmed,  but 
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upon  other  grounds  that  do  not  constitute  a  bar.  Which  is  to  prevail?  An 
affirmance  by  the  appellate  court  is  of  course  not  necessarily  an  affirmance 
of  the  grounds  upon  which  the  lower  court  bases  its  judgment.  If  they  are 
incorrect  and  yet  must  prevail,  although  the  appellate  tribunal,  in  affirm- 
ing the  judgment,  has  assigned  the  true  grounds,  then  it  follows  that  the 
inferior  court  is  the  superior  one.  The  judgment  is  valid  by  reason  of  the 
affirmance.  It  should,  therefore,  be  governed  in  its  effect  by  the  extent 
of  the  affirmance  or  the  opinion  delivered  upon  the  appeal.  It  certainly  is 
the  law  of  the  case,  and  should  control  in  construing  the  judgment  below. 
In  another  action  the  ground  of  the  affirmance  must  be  taken  as  the 
ground  upon  which  the  judgment  was  rendered,  and  resort  must  be  had  to 
the  opinion  of  the  appellate  court  as  to  its  extent  and  limitation.  We  think 
this  the  true  rule,  and  in  harmony  with  the  reason  and  theory  of  our  court 
system. 

In  any  event,  however,  where  the  judgment  of  the  lower  court  is  silent  as 
to  the  ground  upon  which  it  is  based,  it  should  be  presumed  that  it  was 
founded  upon  the  reason  given  for  its  affirmance  upon  appeal,  and  especially 
so  when  a  different  conclusion  will  oonviot  the  lower  court  of  error. 

According  to  the  presumption  which,  under  such  circumstances,  should 
exist  as  to  the  judgment  below,  according  to  the  opinion  also  of  the  appel- 
late tribunal,  the  appellant  has  never  had  a  trial  upon  the  merits  of  his  case. 
If  he  attempts  to  look  to  the  surety  in  the  second  bond  he  Vvill  doubtless 
respond  that  the  act  of  which  you  con  plain  occurred  during  the  existence  of 
the  first  one.  and  although  tho  bond,  to  which  I  am  a  parry,  contains  a 
clause  of  indemnity  to  the  surety  in  the  former  one  yet  he  has  not  been 
damnified,  and  I  am  nor,  therefore,  liable.  If  thin  be  true,  it  results  that 
unless  the  appellant'  can  have  a  trial  upon  the  merits  of  his  case  as  to  the 
appellee  he  is  remediless. 

The  demurrer  to  the  reply  related  back  to  the  answer,  and  raised  the  ques- 
tion of  its  sufficiency.  Considered  in  connection  with  the  exhibit  of  the 
former  suit  it  did  not  present  a  defense,  and  the  demurrer  to  the  reply  should 
have  been  sustained  to  the  answer. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 


BARNARD  v.  COMMONWEALTH. 
(Filed  May  15,  1888— Not  to  le  reported.) 

1.  Self  defense — Upon  the  trial  of  appellant  for  murder  the  court  qualified 
.an  instruction  embracing  tho  law  of  self-defense  by  telling  the  jury  that  if 
the  accused  provoked  the  difficulty  and  placed  the  deceased  in  danger  of 
bodily  harm,  he  was  necessarily  guilty  of  either  murder  or  manslaughter. 

Held— That  under  the  evidence  the  qualification  to  the  instruction  ought  not 
to  have  been  given  without  an  instruction  for  the  defense  embodying  the  idea 
that  although  the  accused  may  have  intended  hy  his  conduct  to  provoke  an 
assault,  still  if  the  assault  had  been  abandoned  by  him  and  the  deceased, 
with  pistol  i»  hand,  then  advanced  upon  him  for  the  purpose  of  taking  his 
life  or  inflicting  on  him  greatly  bodily  harm,  the  accused  had  the  right  to 
defend  himself  from  'the  impending  danger. 

2.  Instructions— The  court  erred,  under  the  facts  of  this  case,  in  telling 
the  jury  that  they  should  give  to  the  testimony  of  each  witness  such  weight 
us  they  might  deem  it  entitled  to,  and   that  they  were  the  sole  judges  of  the 
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weight  of  the  evidence.  It  is  better  to  leave  the  jury  free  to  consider  the 
testimony  without  any  suggestion  from  the  court  as  to  the  manner  of 
weighing  it. 

Alvin  Duvall  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant,  Samuel  Barnard,  was  indicted  in  the  Laurel  Circuit  Court 
for  the  murder  of  Frank  Harris,  the  trial  resulting  in  a  conviction  for  man- 
slaughter, and  the  punishment  fixed  at  ten  years  in  the  State  prison. 

The  testimony  conduces  to  show  that  the  deceased  had  been  prosecuted  by 
the  Commonwealth  for  the  commission  of  a  public  offense,  and  the  appel- 
lant had  testified  as  a  witness  against  him.  The  dec-  ased  tben  became  hos- 
tile to  the  accused,  and  made  threats  of  a  serious  nature  against  him,  and  on 
the  day  of  the  killing  was  on  his  way  to  the  distillery  of  the  appellant  with 
a  musket  in  his  hand  and  a  pistol  in  bis  pocket,  making  inquiry  as  to 
whether  the  appellant  was  at  home,  and  remarking  that  it  would  be  well 
enough  for  him  not  to  be  there,  or  words  to  that  effect,  and  then  continued 
on  his  way  to  appellant's  premises.  The  latter  was  informed  of  what  had 
been  said  by  the  deceased,  and  advised  not  to  go  to  his  still  house,  but  per- 
sisted in  going,  saying  that  he  had  the  right  to  go  to  his  own  premises. 
When  he  reached  the  place,  several  persons  being  present,  he  passed  the  do- 
ceased,  who  was  standing  with  his  musket  by  his  side,  and,  as  he  passed, 
snatched  the  musket  from  him  and  told  him  to  leave,  and  not  to  be  standing 
around  with  a  loaded  gun  to  kill  him.  The  deoeased  then  turned  from  the 
accused,  going  behind  some  tubs  with  his  hand  in  his  pocket,  and,  passing 
around  them,  approached  the  accused  with  his  pistol  drawn,  when  the  ac- 
cused shot  him  with  the  gun.  This  is  the  testimony  in  substance  of  all 
the  witnesses  present  but  o.ie,  who  testifies  for  the  Commonwealth  that  the 
abused  pointed  the  gun  at  the  deceased  as  he  left  and  kept  it  leveled  toward 
h'm  until  he  fired.  This  witness  also  testifies  that  the  accused  had  a  pistol 
buckled  around  him  at  the  time.  The  fact  of  the  accused  having  a  pistol 
around  him  at  the  lime  is  denud  by  him,  and  in  this  he  is  corrobcratrd  by 
other  witneFsis.  It  is  further  shown  by  the  Commonwealth  that  the  de- 
ceased went  to  the  still  house  for  the  purpose  of  trading  bis  pistol  with  some 
one  of  the  hands  for  brandy. 

At  the  close  of  the  testimony  the  court  gave  instructions  in  regard  to  mur- 
der and  manslaughter  that  were  proper,  but  erred  to  the  prejudice  of  the 
accused  by  qualifying  an  instruction  in  regard  to  self  defense  and  in  re- 
fusing an  instruct  ion  asked  by  the  accused.  The  instruction  complained  of 
embraced  the  law  of  self-defense,  but  was  qualified  by  the  court  to  the  effect 
that  if  the  accused  provoked  the  difficulty,  and  placed  the  deceased  in  danger 
of  bodily  harm,  he  was  necessarily  guilty  of  either  murder  or  manslaughter. 

If  the  thivats  and  purpose  of  the  deceased,  in  going  on  the  premises  of  the 
accused,  had  been  communicated  to  him,  and  he  had  reasonable  grounds  to 
believe  they  would  be  carried  iuto  execution,  he  had  the  right  to  take  from 
the  deceased  the  gun  in  order  to  avoid  the  danger.  If  done  in  good  faith,  to 
save  his  own  life,  he  was  justifiable,  but  if  taken  from  deceased  without  any 
other  cause  than  to  provoke  the  difficulty  that  he  might  take  the  life  of  the 
deceased,  he  would   be  guilty  of  murder.     The   uncontradicted   testimony 
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shows,  however,  that  when  he  seized  the  gun  be  made  no  effort  to  shoot  the 
deceased,  although  the  latter  was  going  from  him,  nor  did  he  fire  until  the 
deceased  had  turned  and  was  approaching  him  with  pistol  in  band.  Under 
the  evidence  the  qualification  .to  the  instruction  as  to  self-defense  ought  not 
to  have  been  given  without  an  instruction  for  the  defense  embodying  the 
idea  that  if  the  acoused  intended  to  provoke  an  assault,  and  was  not  acting 
in  good  faith,  that  is,  to  protect  his  own  person,  when  he  snatched  the  gunr 
still,  if  the  assault  had  been  abandoned  by  him,  and  Harris  then  advanced 
with  pistol  in  hand  on  the  accused  for  the  purpose  of  taking  his  life  or  in- 
flictng  on  him  great  bodily  barm,  then  the  acoused  had  the  right  to  defend 
himself  from  the  impending  danger. 

The  court  also  erred  on  the  facts  of  this  case  in  telling  the  jury  that  they 
should  give  to  the  testimony  of  each  witness  such  weight  as  they  might 
deem  it  entitled  to,  and  that  they  were  the  sole  judges  of  the  weight  of  the 
evidence.  As  an  abstract  proposition  of  law  this  is  unobjectionable,  and, 
ordinarily,  will  not  influence  the  finding,  still  we  perceive  no  reason  for 
giving  such  an  instruction  in  any  case.  The  brother  of  the  accused  was  an 
important  witness  for  the  defense.  The  court  permits  such  evidence  to  go 
to  the  jury  on  either  side  as  is  competent,  and,  after  hearing  that  evidence, 
tbe  jury,  in  considering  it,  will  uttach  to  it  that  importance  they  may  think 
it  deserves. 

The  manner  of  the  witness,  his  conduct  in  the  jury  box,  his  ielation  to 
the  parties  in  interest  and  the  plausibility  of  his  statements  are  facts  and 
circumstances  necessarily  considered  in  weighing  the  testimony  of  each  and 
every  witness.  The  trial  judge,  however,  may  perceive  something  in  the 
manner  of  the  witness  when  testifying,  or  a  peculiarity  in  his  statement  of 
facts,  impressing  him  with  the  belief  that  tho  witness  is  testifying  falsely, 
while  the  jury,  or  some  member  of  it,  may  attribute  the  conduct  of  the  wit- 
ness to  no  improper  motive,  and  in  cases  where  the  witness,  from  motives* 
of  friendship  or  from  family  ties,  makes  statements  favorable  to  those  in 
whom  he  is  interested,  the  suggestion  by  the  court  in  an  instruction  that 
they  should  give  to  the  tesMmony  of  each  witness  such  weight  as  they  may 
deem  it  entitled  to,  is  in  effect  saying  to  the  jury  that  the  statement  of  such 
a  witness  is  entitled  to  less  weight  than  statements  made  by  those  entirely 
disinterested  in  the  result.  While  this  may  be  true  In  most  cases,  it  is  alto 
true  that  juries  will  generally,  if  not  always,  scrutinize  closely  the  testi- 
mony of  those  who  are  directly  interested  in  the  result  of  the  litigation,  but 
when  their  attention  is  particularly  called  to  this  mode  of  weighing  testi- 
mony by  the  trial  court,  it  leaves  the  jury  to  cocclude  that  as  a  natter  of 
law  they  must  give  mora  weight  in  the  particular  eise  to  the  testimony  of  a 
stranger  to  the  controversy  than  one  interested  in  the  result;  or,  if  not,  that 
the  judgment,  from  the  instruction,  must  lelieve  that  .-omo  witness  has  been 
making  false  statements.  It  is  better,  therefore,  to  leave  the  jury  free  to 
consider  the  testimony  without  any  suggestion  from  the  court  as  to  the 
manner  of  weighing  it. 

The  judgment  is  reversed  and  caus?  remanded  for  proceedings  rcnt-ktent 
with  thi9  opinion. 
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COVINGTON    SHORT    ROUTE   TRANSFER  RAILWAY  CO.  v.  PIEL. 
(Filed  May  24,  1888.) 

1.  Eminent  domain— Compensation— Neither  the  State,  nor  a  corporation, 
under  its  authority,  can  be  permitted  to  take  private  property  for  public  use 
^without  first  making  compensation  to  the  owner;  and  the  execution  of  a 
bond  of  indemnity  to  the  owner  is  not  such  compensation  as  is  contemplated 
by  section  14  of  article  13  of  the  Constitution,  therefore,  so  much  of  the 
act  of  April  11,  1882,  providing  for  the  condemnation  of  private  property  for 
railway  purposes,  as  permits  the  company  to  take  possession  of  the  property 
upon  execution  of  a  bond  to  perform  the  judgment  of  the  court,  is  in  viola- 
tion _of  the  Constitution  of  Kentucky. 

2.  Same— Measure  of  damages— In  the  condemnation  of  property  for  rail- 
way purposes,  where  the  property  taken  is  the  home  or  place  of  business  of 
the  owner,  the  jury,  in  estimating  the  value,  are  not  confined  to  the  market 
value  of  the  property,  but  may  take  into  consideration  the  inconvenience 
and  loss  resulting  to  the  owner  from  being  deprived  of  his  home  or  place  of 
business. 

In  this  case,  the  ourt  having  instructed  the  jury  to  find  for  the  owner  the 
real  value  in  money  of  the  premises,  it  was  not  error  for  the  court  to  refuse 
to  instruct  them  not  to  take  into  consideration  any  consequential  injury  or 
inconvenience  to  the  defendant  in  the  taking  of  his  property,  as  the  only 
damages  the  defendant  could  have  sustained  in  addition  to  the  value  of  the 
property  was  the  inconvenience  and  loss  resulting  from  being  deprived  of 
bis  home  and  place  of  business. 

Hallam  &  Myers  for  appellant. 

Wm.  Goebel  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  proceeding  was  had  on  the  application  of  the  appellant,  the  Coving- 
ton Short  Route  Transfer  Railway  Co.,  asking  for  the  appointment  of 
oo'iimissioners  to  assess  the  damages  resulting  from  the  condemnation  of 
appellee's  house  and  lot  in  the  city  of  Co\ington  for  railroad  purposes. 

The  commissioners  appointed  proceeded  to  value  the  property  under  the 
ant  approved  April  11,  1882,  and  assessed  the  damages  at  $7,760,  and  each 
party  excepting  to  their  award,  a  jury  was  empaneled  in  the  county  court 
and  a  verdict  rendered  in  favor  of  appellee  for  $8,000.  The  case  was  then 
<3  irried  by  an  appeal  to  the  circuit  court,  and  a  verdict  rendered  for  $8,  £50, 
and  is  now  in  this  court  on  an  appeal  from  the  circuit  court.  The  appel- 
lant, the  railway  company,  declining  to  pay  or  tender  the  amount  of  the 
judgment  because  it  regarded  the  sum  allowed  as  excessive,  executed  a  bond, 
with  surety,  to  the  appellee,  in  accordance  with  the  7th  section  of  the  act  of 
April  11,  1882,  for  double  the  amount  of  the  damages  assessed,  conditioned 
to  perform  the  judgment  of  the  circuit  court,  or  that  of  any  court  to  which 
the  case  might  thereafter  be  appealed,  and,  on  motion,  was  awarded  a  writ 
of  possession. 

The  7th  section  of  the  act  is  as  f.  Hows:  "Upon  the  confirmation  of  the 
report  of  the  commissioners  by  the  county  court,  or  the  amount  of  damages 
by  said  court,  as  herein  provided,  and  the  payment  or  tender  to  the  owner 
of  the  amount  due,  as  shown  by  the  report  of  the  commissioners  when  con- 
firmed, or  as  shown  by  the  judgment  of  the  county  court  when  the  damages 
are  assessed  by  said  court,  and  all  costs  adjudged  to  the  owner,  the  railroad 
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company  shall  be  entitled  to  take  possession  of  said  land  or  material,  and  to 
use  and  control  the  same  for  the  purpose  for  which  it  was  condemned  as  full 
as  if  the  title  had  been  conveyed  to  it.  But  when  an  appeal  shall  be  taken 
from  the  judgment  of  the  county  court  by  the  railroad  company  it  shall 
not  be  entitled  to  take  possession  of  the  land  or  material  condemned  unless 
it  shall  execute  to  the  owner  a  bond  with  surety,  to  be  approved  by  the 
county  court,  in  double  the  amount  of  the  damages  assessed,  conditioned  to 
perform  the  judgment  of  paid  court,  and  of  any  court  to  which  the  case  may 
thereafter  be  appealed,  whioh  bond  shall  be  filed  with  the  papers  in  the 
case."    (General  Statutes,  edition  1887,  page  281.) 

When  the  case  reached  this  court  the  appellee  prayed  a  cross  appeal,  and 
although  a  bond  had  been  executed  by  the  railway  company,  as  provided  by 
the  7th  section  of  the  act  of  1882,  was  permitted  by  this  court  to  execute  a 
supersedeas  bond,  having  the  effeet  to  stay  the  writ  of  possession  until  the 
case  was  disposed  of  on  the  appeal.  The  right  of  the  appellee  to  super- 
sedeas on  his  cross  appeal  is  one  of  the  questions  raised  and  to  be  disposed 
of  on  the  final  hearing.  It  is  insisted  by  the  appellee  that  so  much  of  the 
7th  section  of  the  act  of  April  11,  1882,  ns  permits  the  railway  to  take  pos- 
session of  his  property  and  apply  it  to  the  use  of  the  company  upon  the  exe- 
cution of  a  bond  of  indemnity  only  is  in  violation  of  section  14  of  article 
13  of  the  Constitution,  providiug  that  "no  man's  property  shall  be  taken  or 
applied  to  public  use  without  the  consent  of  his  representatives,  and  without 
just  compensation  being  previously  made  to  him."  While  the  statute  does 
not,  in  express  terms,  deny  to  the  ownpr  the  right  to  supersede  the  judg- 
ment in  a  case  like  this,  it  provides  that  the  corporation,  when  taking  the 
appeal,  may  take  possession  of  the  property  upon  executing  a  bond  to  the 
owner  in  double  the  amount  of  the  damages  assessed,  excluding  necessarily 
his  right  to  prevent  the  public  use  by  superseding  the  judgment,  and  thereby 
delay  the  progress  of  the  work  until  the  end  of  the  litigation. 

This  7th  section  gives  the  right  of  entry  upon  the  payment  or  teLder  of 
the  money  to  the  owner  when  the  company  proposes  to  abide  by  the  judg- 
ment, and  to  afford  the  company  a  renndy  by  an  appeal  when  it  may  deem 
the  award  of  damages  exclusive,  it  further  provides  the  execution  of  a  bond 
with  surety,  that  the  owner  is  compelled  to  accept  if  approved  by  the  court, 
with  the  right  of  the  company,  after  its  execution,  to  enter  and  apply  the 
property  to  its  use.  This  latter  provision  of  that  section  the  appellee  main- 
tains is  unconstitutional,  and  if  so,  there  is  no  reason  why  the  supersedeas 
should  have  been  withheld  by  this  court. 

It  is  essential  in  taking  private  property  for  public  use  that  compensation 
should  first  be  made.  "It  is,"  says  Mr.  Mills,  "in  the  nature  of  a  compul- 
sory purchase  of  the  property  of  a  citizen  for  the  purpose  of  applying  it  to  a 
public  use;"  and  whether  the  corporation  desiring  that  use  can  have  the 
property  valued  and  then  take  it  from  the  possession  of  the  owner  by  exe- 
cuting a  bond  that  may  have  the  effect  to  reduce  the  value,  and  at  the  same 
time  compelling  the  owner  to  risk  the  solvency  of  the  parties  to  the  obliga- 
tion, is  the  question  presented  here. 

In  considering  this  question  no  reported  case  is  to  be  found  in  this  fcftate 
where  a  private  corporation  has  appropriated  the  property  of  the  citizen  to 
its  use  upon  the  execution  of  a  bond  containing  a  mere  promise  to  pay  the 
damages  sustained  at  the  end  of  a  litigation  by  which  the  value  of  the  prop- 
erty is  to  be  determined.  This  court  has  held,  in  more  than  one  case  where- 
Digitized  by  VjOOQlC 


148  COVINGTON  S.  R.  T.  BY.  CO.  V.  PIEL. 

property  was  condemned  for  the  benefit  of  a  municipality  op  for  county  pur- 
poses, that  if  the  owner  was  made  secure  by  the  execution  of  a  bond  with 
surety,  it  was  such  compensation  as  was  contemplated  by  the  Constitution. 
In  the  case  of  Gash  welter's  Heirs  v.  Mollvoy,  1  Marshall,  64,  the  damages 
were  secured  by  a  direction  to  pay  the  sum  allowed  out  of  the  county  levy. 
In  the  case  of  Jackson  v.  Winn's  Heirs,  4  Lit  tell,  882,  the  property  was 
taken  for  an  incorporated  town,  and  in  Duncan  v.  Mayor  of  Louisville,  8 
Bush,  98,  the  mayor  was  authorized  to  sell  bonds  to  pay  the  value  of  the 
property  condemned.  There  is  a  distinction' recognized  by  many  authorities 
between  a  taking  by  a  municipal  subdivision  of  the  State  and  a  taking  by  a 
private  corporation.  The  reason  given  is  that  in  the  one  case  the  owner 
may  resort  to  the  public  treasury  of  the  State  or  the  municipal  government 
for  his  money,  with  the  power  in  the  State,  if  the  treasury  should  be  empty, 
to  cause,  by  taxation,  a  sum  sufficient  to  make  the  compensation,  while  as 
to  a  private  corporation  the  owner  Is  compelled  to  risk  the  solvency  of  the 
parties  to  the  bond,  with  no  other  remedy  for  the  value  of  his  property  taken 
than  a  suit  at  law  in  the  event  of  their  failure  to  pay.  This  early  doctrine, 
'"that  compensation  need  not  precede  the  taking,"  was  established,  says  Mr. 
Mills,  in  his  work  on  Eminent  Domain,  for  the  reason  that  the  property  was 
taken  mainly  for  the  State,  and  the  payment  to  be  made  out  of  the  public 
treasury.  Whether  or  not  this  reason  controlled  the  decision  of  this  court  in 
the  earlier  oases  is  not  now  necessary  to  inquire,  for  it  is  manifest  that  a 
mere  security  in  the  bond  of  a  corporation  can  not  be  regarded  as  just  com- 
pensation previously  made  the  owner,  within  the  spirit  and  meaning  of  the 
Bill  of  Rights;  that  the  citizen  would  be  more  likely  to  receive  compensation 
from  the  State  out  of  an  abundant  treasury,  and  by  reason  of  its  power  to 
enforce  payment  by  exactions  from  its  citizens  in  the  form  of  taxation,  than 
from  a  private  corporation  owning  its  corporate  property  or  the  individual 
security  given  by  it,  will  be  readily  conceded,  but  in  what  manner  this  pro- 
tects the  citizen  who  has  been  deprived  of  bis  property  in  his  constitutional 
rights  it  is  difficult  to  comprehend.  The  security  may  be  more  ample  In  the 
one  oase  than  in  the  other,  and  still  bis  right  of  property  has  been  destroyed 
In  itB  appropriation  to  a  public  use  without  just  compensation  previously 
made,  and  all  that  is  left  him,  whether  due  by  the  municipality,  county  or 
corporation,  is  the  right,  if  a  voluntary  payment  is  not  made  at  the  end  of 
(he  litigation,  to  take  coercive  measures  for  the  recovery  of  the  value  of  his 
property  to  which  he  was  clearly  entitled  from  the  municipality  or  the  pri- 
vate corporation  before  either  could  use  it  for  public  purposes.  Viewed  in 
any  aspect  of  the  case,  whether  taken  by  the  sovereign  or  by  the  corporation 
under  sovereign  authority,  it  is  a  destruction  of  the  constitutional  guaranty 
for  the  protection  of  private  property  to  appropriate  it,  without  the  consent 
of  the  owner,  to  a  public  use  without  first  making  compensation  to  him  in 
money  for  the  value  of  the  property  of  which  he  has  been  deprived.  We  are 
aware  that  in  the  condemnation  of  private  property  for  the  construction  of 
railroads  serious  injury  must  often  result  to  the  public  by  a  delay  in  the 
progress  of  the  work  until  the  question  of  compensation  Is  determined  by 
litigation.  The  necessity  for  an  immediate  entry  In  all  such  oases  is  ap- 
parent, still  it  could  not  have  been  intended  by  the  f miners  of  the  Constitu- 
tion that  a  mere  security  for  payment  should  be  deemed  equivalent  to 
payment  in  fact.  That  just  compensation  previously  made  authorized  the 
corporation,   under  legislative  authority,  to  take  private  property  upon 
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credit  by  executing  a  bond  payable  at  the  end  of  a  litigation,  is  a  doctrine 
that  can  not  be  sanctioned  by  this  court. 

The  language  of  the  Bill  of  Rights  does  not  admit  of  such  a  construction. 
In  this  case  the  homestead  of  the  owner  had  been  condemned,  aud  the  ap- 
pellant, not  satisfied  with  the  amount  of  damages,  is  permitted,  by  the  act 
of  1882,  to  take  possession  of  bis  dwelling,  his  business  house  and  the  lot 
upon  which  they  stand,  with  no  other  compensation  than  the  bond  of  the 
company,  that  may  or  may  not  be  paid  when  the  litigation  terminates.  He 
may  be  oom polled  to  sue  on  the  obligation  to  recover  the  compensation  that 
the  Constitution,  In  express  terms,  provides  he  shall  have  before  his  prop- 
erty is  taken.  If  the  Bill  of  Rights  provided  that  the  oitizen  should  be  made 
secure  before  his  property  could  be  appropriated  to  public  use,  there  might 
be  some  reason  in  requiring  him  to  look  to  a  bond  of  indemnity  for  his  com- 
pensation, and  the  earlier  oases  seem  to  have  proceeded  on  the  idea  that  this 
security  was  what  had  been  guaranteed  to  the  citizen,  and  nothing  more; 
when  it  is  plain,  we  think,  from  the  language  used  in  that  instrument,  that 
just  compensation  previously  made  means  the  payment  in  money  to  the 
owner  of  the  value  cf  his  property,  whether  for  the  sovereign,  a  municipality, 
county  or  corporation,  before  it  can  be  taken  from  him.  Where  the  damages 
are  assessed  under  the  act  of  188*3  the  money  may  be  paid  or  tendered  to  the 
owner,  and  if  he  declines  to  receive  it,  his  own  act  entitles  the  company  to 
enter  and  appropriate  the  property  condemned  for  the  public  use.  "The 
legislature  might  as  well  declare  a  bond  to  be  good  compensation  at  the  end 
of  the  condemnation  proceedings  as  at  the  beginning,  hence  possession 
can  not  be  given  simply  on  an  offer  to  give  or  on  the  giving  of  a  bond." 
(Mills  on  Eminent  Domain,  page  186,  2d  edition.) 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitation,  says:  "It  is  not 
competent  to  deprive  him  (the  citizen)  of  his  property  and  turn  him  over  to 
an  action  at  law,  against  a  corporation  which  may  or  may  not  prove  re- 
sponsible, and  to  a  judgment  of  uncertain  efficacy."    (Con.  Li  in.,  562. ) 

This  court:,  in  the  case  of  Arnold  v.  the  Covington  Bridge  Co.,  reported  in 
1  Duvall,  372,  speaking  through  Chief  Justice  Robertson,  said:  "But  the 
Constitution  constructively  requires  an  impartial  assessment  by  a  judicial 
process  of  the  actual  value  in  money,  and  full  payment,  before  private  prop- 
erty shall  be  appropriated  to  public  use."  Authorities  might  be  given  sus- 
taining a  like  construction  of  constitutional  provisions  similar  to  ours,  and 
to  require  the  citizen  to  look  to  a  mere  written  promise  to  ray  the  com- 
pensation to  which  he  is  entitled  is,  in  our  opinion,  a  perversion  of  the 
plain  meaning  of  the  Bill  of  Rights. 

Objections  were  made  in  the  court  below  to  an  instruction  given  at  the 
instance  of  the  appellee,  and  also  exceptions  taken  to  the  refusal  of  the  court 
to  give  instructions  asked  by  the  appellant.  The  court  told  the  jury  :  "They 
must  find,  from  the  evidence,  the  real  value  in  money  to  the  owner  of  the 
premises,  as  they  were  actually  situated  on  the  12th  of  July,  1887,  and  they 
will  find  for  the  owner  the  value  aforesaid."  The  appellant  asked  the  court 
to  say  to  the  jury  that  they  should  not  take  into  consideration  any  conse- 
quential injury  or  inconvenience  to  the  defendant  in  the  taking  of  his  prop- 
erty. The  last  instruction  the  court  refused  to  give,  but  gave  the  instruction 
asked  by  the  appellee.  The  appellee  owned  no  property  adjacent  to  the 
property  condemned,  and  the  damages  he  sustained,  if  any,  in  addition  to 
the  value  of  the  property  taken,  was  the  inconvenience  and  loss  resulting 
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from  his  being  deprived  of  his  home  and  place  of  business,  and  to  say  that 
no  such  facts  should  enter  into  the  estimate  of  value  would  be  unjust  to  the 
owner,  and  place  him  in  a  oondition  where  he  had  sustained  actual  injury 
other  than  the  mere  market  value  of  his  property  without  affording  him  any 
remedy  for  the  wrong.  This  character  of  case  is  unlike  an  appropriation  of 
a  strip  of  land  whore  the  mere  market  value  is  the  criterion,  the  taking 
working  no  other  injury. 

Here  the  owner  and  his  family  have  been  deprived  of  their  homestead;  his 
place  of  business  taken  from  him,  and  to  allow  him  simply  what  such  prop- 
erty is  worth  or  would  bring  in  the  market  would  not  compensate  him  for 
the  injury  sustained.  The  instruction  for  the  appellee  was  proper,  and  while 
the  jury  might  have  been  told  that  a  mere  ideal  value  placed  on  the  prem- 
ises by  the  owner  should  not  control  them  in  their  verdict,  yet  it  is  evident 
that,  in  ascertaining  the  damages,  the  value  of  his  home  and  business  house 
to  the  owner,  under  the  circumstances,  should  have  entered  into  the  es- 
timate. It  is  not  certain,  however,  from  this  record  that  the  jury  did  more 
than  to  give  the  owner  the  marketable  value  of  his  premises.  The  witnesses 
for  the  railway  company  fixed  the  market  value  at  from  $6,000  to  $7,000; 
those  for  the  appellee  fixed  the  market  value  as  high  as  $9,761.  The  jury 
returned  a  verdict  of  $8,500.  The  appellee  was  allowed  to  show  that  in 
addition  to  the  market  value  proven  he  had  sustained  other  loss,  in  having 
to  abandon  his  place  of  business,  to  the  extent  of  $2,000  or  $3,000.  We  per- 
ceive no  objection  to  this  testimony.  The  looation  of  appellee's  business 
house,  its  convenience  for  his  labor  and  those  who  patronized  him, were  facts 
tending  to  enhance  the  value  of  the  property  to  the  appellant,  and  of  which 
he  ought  not  to  have  been  deprived.  There  have  been  in  effect  three  dif- 
ferent verdicts  in  this  case  fixing  the  value  of  appellee's  property.  The  com- 
missioners fixed  the  value  at  $7,760;  the  jury  in  the  county  court  at  $8,000, 
and  the  jury  in  the  circuit  court  at  $8,250.  After  so  many  findings  on  the 
one  issue,  with  such  a  small  dif^wence  in  each  verdict,  we  see  no  reason  for 
disturbing  the  judgment  in  the  absence  of  any  evidence  tending  to  show 
that  either  finding  was  excessive.  The  only  question  made  by  the  appellee 
on  his  cross  appeal  was  his  right,  as  the  company  had  appealed,  to  super- 
sede the  writ  of  possession.  This  he  was  allowed  to  do.  And  perceiving 
no  error  to  the  prejudice  of  the  appellant,  the  judgment  is  now  affirmed. 
The  10  per  cent,  damages  will  be  denied  as  the  appellee  has,  by  his  super- 
sedeas, stayed  the  writ  and  enjoyed  the  use  of  the  premises  for  the  value  of 
which  the  judgment  was  rendered.    No  reversal  is  asked  on  the  cross  appeal. 


KENTUCKY  SUPERIOR  COURT. 

LOUISVILLE  HOTEL  CO.  v.  TAYLOR. 

(Filed  March  28,  1S88.) 

1.  Pleading— Limitation— If  the  defendant  relies  upon  the  statute  of  lim- 
itation, it  must  be  pleaded  specially.  The  facts  which  show  that  the  action 
is  barred  should  be  alleged,  therefore,  it  is  not  sufficient,  under  the  Code, 
to  deny,   in  answer  to  a  petition  on  an  account,  that  defendant  has  prom- 
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lsed,  within  five  years  next  before  the  institution  of  the  action,  to  pay 
the  account  or  any  part  of  it. 

8.  Pleading— As  the  general  issue  is  abolished  by  the  Code,  an  answer 
denying  that  the  defendant  is  indebted  to  the  plaintiff  is  not  good. 

A.  C.  Ruoker  for  appellant. 

R.  J.  Elliott  and  Wm.  Lindsay  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court.  ' T    j 

Opinion  of  the  court  by  Judge  Barbour. 

This  is  an  action  by  the  appellant  upon  an  account  for  board,  lodging, 
etc.,  furnished  to  the  appellee  between  the  month  of  October,  1877,  and  No- 
vember, 1878.  The  petition,  it  is  conceded,  presents  a  good  cause  of  action. 
The  defendant,  in  the  first  paragraph  of  his  answer,  simply  denied  that  be 
was  indebted  to  the  plaintiff;  this  is  clearly  bad.  In  the  second  paragraph 
he  denied  that  he  bad  promised,  within  five  years  next  before  the  institution 
of  the  action,  to  ptfy  the  aooount  or  any  part  of  it.  And  in  the  third  para- 
graph he  averred  that  he  had  not,  within  five  years  next  before  the  bringing 
of  the  suit,  nor  since  Ootober,  1878,  promised  to  pay  the  aooount  or  any  part 
of  it.  The  only  question  for  our  consideration  is  whether  the  second  and 
third  paragraphs,  or  either  of  them,  properly  present  the  plea  of  the  statute- 
of  limitation.  We  are  of  opinion  that  neither  does.  Under  the  former  sys- 
tem of  pleading  at  common  law  there  were  two  modes  of  pleading  the  stat- 
ute of  limitation :  The  one  that  the  defendant  did  not  promise  within  five 
years,  and  the  other  that  the  cause  of  action  did  not  accrue  within  that 
time. 

In  Banks  v.  Coyle,  2  A.  K.  Mar.,  664,  the  court  said:  "The  latter  is 
equally  applicable  to  every  case,  but  the  former,  which  has  been  adopted  in 
this  case,  is,  in  many  cases,  insufficient;  for  if  the  cause  of  notion  accrued 
within  five  years  it  is  immaterial  when  the  promise  was  made,  because  the 
statute  operates  as  a  bar  only  from  the  time  when  the  cause  of  action  arose, 
and  not  from  the  time  of  making  the  promise.  As  if  a  piomissory  note 
were  made  seven  years  ago  to  pay  money  within  three  years,  the  statute  is 
no  bar;  so  if  it  were  made  seven  years  ago  to  pay  money  within  three 
months,  though  the  statute  would  be  a  bar,  yet  the  defendant  must  not 
plead  that  he  did  not  promise  within  five  years,  for  that  would  be  bad,  but 
the  plea  must  be  that  the  cause  of  action  did  not  accrue  within  five  years, 
etc.  "  Under  the  old  system  the  general  issue  was  allowed  in  almost  every 
form  of  action.  In  assault  and  battery  cases,  ejectment,  trespass  and  trover, 
the  defendant  was  allowed  to  plead,  in  general  terms,  that  he  was  not  guilty 
of  the  grievances  alleged.  In  assumpsit,  he  was  permitted  to  plead,  in  gen- 
eral terms,  that  he  did  not  assume  or  promise  to  pay;  in  detinue,  the  gen. 
eral  plea  that  fhe  defendant  did  not  detain ;  in  debt,  that  he  did  not  owe, 
etc.,  were  allowed.' *  (Newman  on  Pleading,  500.)  The  object  of  the  Code  is 
to  avoid  these  general  issues,  and  bring  the  parties  on  both  sides,  as  far  as 
practicable,  to  a  statement,  in  ordinary  and  concise  language,  of  the  faots 
intended  to  be  relied  on.  Section  95  of  the  Code  provides  that  an  answer 
may  contain,  first,  a  traverse;  second,  a  statement  of  facts  which  consti- 
tute an  estoppel  against  or  avoidance  of  a  cause  of  action  stated  in  the  peti- 
tion; third,  a  statement  of  faots  which  constitute  a  set-off  or  counterclaim; 
fourth,  a  cross  petition.  The  answer  in  this  case  is  certainly  not  good  as  a 
traverse,  for  the  general  issue  is  abolished    by  the  Cede,  nor  is  it  a   good 
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answer  under  the  third  or  fourth  subdivision.  It  can,  therefore,  only  be 
sustained,  and  we  understand  counsel  as  insisting  that  It  is  sustainable 
under  the  second  subdivision,  upon  the  ground  that  it  presents  a  statement 
of  facts  in  avoidance  of  the  cause  of  action  stated  in  the  petition,  i.  e., 
that  it  pleads  the  statute  of  limitation.  This  we  can  not  think,  for  it  is 
contrary  to  the  whole  theory  of  the  Code  pleading.  If  the  defendant  relies 
upon  the  statute,  it  must  be  pleaded  specially.  The  facts  which  show 
that  the  action  is  barred  should  be  alleged.  The  answer  should  have  averred 
that  the  plaintiff's  oause  of  action  did  not  accrue  within  five  years  next  be- 
fore the  commencement  of  the  action,  etc.,  and  to  this  answer  the  plaintiff 
might  have  replied  a  new  promise,  absence  from  the  State,  etc. ;  but  instead 
of  pleading  the  statute,  the  defendant  has  simply  pleaded  the  non-existence 
of  a  promise  which  might  have  taken  the  case  out  of  the  statute. 

The  statute  of  limitation  being  regarded  as  a  matter  of  strict  defense, 
must,  if  relied  on,  be  pleaded  affirmatively  by  the  defendant  in  all  actions, 
uulesB  the  petition  shows  that  the  action  is  barred  by  time,  and  that  the 
plaintiff  is  not  within  any  of  the,  exceptions  contained  in  the  statute  pre- 
scribing the  limitation.  And  there  can  now  be  do  reason  for  making  the 
distinction,  which  was  made  under  the  former  system  of  pleading,  between 
a  case  where  the  cause  of  action  arose  immediately  upon  the  making  of  a 
promise,  and  a  case  where  the  cause  of  action  did  not'  accrue  until  after  the 
expiration  of  a  stated  time  from  the  promise. 

The  case  was  submitted  to  the  lower  court  for  judgment  upon  the  plead- 
ings. Wherefore,  the  judgment  dismissing  the  petition  is  reversed  and  the 
cause  remanded  for  further  proceedings. 
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PEAK  v.  WELLER  &  CO.,  &o. 

Filed  May  3T  1888.    Appeal  from  Nelson  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Attachments  were  issued  against  appellant  and  another  jointly  upon, 
debts  contracted  by  .them  as  partners,  the  firm  which  they  composed  having 
been  dissolved  a  short  time  before  the  institution  of  the  salt.  One  of  the 
grounds  of  each  of  the  attachments  was  that  the  defendants  did  not  have 
property  subject  to  execution  sufficient  to  satisfy  the  debt,  and  that  its  col- 
lection would.be  endangered  by  delay.  Held— That  as  the  defendants  to- 
gether owned  sufficient  property  subject  to  execution  to  satisfy  any  one  of 
the  debts,  the  ground  of  attachment  against  appellant,  who  alone  complains,. 
was  not  made  out. 

2.  Exemptions— Under  the  act  of  May  17,  1886,  as  to  exemptions,  no  pro- 
vision is  made  for  setting  apart  other  personal  property  or  money  in  lieu  of 
exempted  articles  not  on  hand  except  in  two  cases.  Forty  dollars  for  each 
member  of  the  family  may  be  set  apart  for  wearing  apparel  and  provisions 
to  sustain  the  family  for  a  year;  and  $'0  may  be  set  apart  to  furnish  pro- 
vender  for  live  stock.  In  this  case,  as  the  family  of  one  of  the  defendants 
consisted  only  of  himself  and  wife,  and  he  had  no  live  stock,  he  was  entitled 
to  an  exemption  of  only  $80  in  lieu  of  exempted  articles  on  hand. 

3.  Same— No  part  of  the  proceeds  of  land  can  be  set  apart  in  lieu  of  ex- 
empted articles  not  on  hand.  This  substitution,  if  made  at  all,  must  be* 
made  out  of  personal  property  or  money ;  there  is  no  provision  allowing  it 
to  be  made  up  in  land  or  by  a  sale  of  land. 

4.  Attachments— Upon  the  dissolution  of  a  firm  one  of  the  partners  sold 
his  interest  in  the  partnership  property  to  the  other,  who  was  to  pay  the 
partnership  debts.  With  a  part  of  the  proceeds  the  retiring  partner  paid  a- 
debt  secured  by  a  mortgage  upon  his  real  estate,  and  the  balance,  of  about 
$50,  he  expended  for  clothes  and  food  for  his  family.  Held— That  there  was 
nothing  in  his  conduct  that  was,  fraudulent  within  the  meaning  of  the  stat- 
ute authorizing  an  attachment  upon  the  ground  that  the  defendant  has- 
fraudulently  disposed  of  his  property,  etc. 

Geo.  S.  Fulton  for  appellant;  Wm.  Johnson  for  appellees. 

FAHRENHOLTZ  v.  ECLIPSE  SEWING  MACHINE  CO. 

Filed  May  2,  1888.    Appeal  from   Campbell  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  affirming. 

1.  Practice— An  objection  to  the  sufficiency  of  a  pleading  does  not  arise 
during  the  trial,  and,  therefore,  such  a  question  need  not  be  made  a  ground 
for  a  new  trial  in  order  to  authorize  this  court  to  consider  it. 

2.  Pleading— In  an  action  to  recover  the  price  of  machines  alleged  to  have- 
been  sold  to  defendant,  the  answer  alleged  that  the  machines  were  delivered 
to  defendant  as  plaintiff's  agent,  and  that  the  plaintiff  had  agreed  not  to 
sell  machines  in  defendant's  territory,  which  agreement,  it  was  alleged, 
plaintiff  had  violated.  The  damages  alleged  to  have  resulted  from  the  vio- 
lation of  that  agreement  were  pleaded  as  a  counterclaim.  The  reply  denied 
the  contract  of  agency.  Held— That  this  was  a  denial  of  the  consideration! 
fox  the  alleged  agreement  of  plaintiff,  and  it  was,  therefore,  not  necessary 
to  deny  the  agreement. 

A.  G.  Root  for  appellant ;  John  S.  Duoker  for  appellee. 
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ENDERS,  EX'OR  v.  TASCO. 

Filed  May  2,  1888.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Bowden,  reversing. 

Construction  of  devise— Trusts— A  testator,  after  devising  all  his  estate  to 
his  wife,  in  the  event  she  survived  him,  used  this  language  : 

"And  in  the  event  of  her  surviving  me  it  is  my  desire  that  it  may  suit 
her  pleasure,  and  if  so  I  request  (but  without  intending  to  create  any  trust 
therefor)  that  she  allow  and  pay  Ann  Tasoo,  a  mulatto,  who  has  been  some- 
time in  our  service,  the  sum  of  $15  per  month,  at  the  end  of  each  month,  so 
long  as  said  Ann  may  live,  to  be  used  and  applied  toward  her  maintenance 
and  support."  By  another  clause  of  his  will  the  testator  provided  that  if  his 
wife  should  not  survive  him  all  his  estate  should  go  to  their  foster  daugh- 
ter, but  that  the  estate  so  devised  should  "be  subject  to  a  charge  of  flo  per 
month,  to  be  paid  or  caused  to  be  paid  by  her  at  the  end  of  each  month  to 
Ann  Tasco,  the  person  named  in  the  second  item  of  this  will,  so  long  as  she 
may  live,  and  for  the  purposes  named  in  said  second  Item."  The  testator's 
wife  survived  him,  and  this  suit  was  brought  against  her  by  Ann  Tasco  to 
-enforce  the  trust  which  it  is  claimed  was  created  in  her  favor  by  the  will, 
the  widow  having  refused  to  pay  her  anything.  Held— That  no  trust  was 
-created  by  the  devise  to  the  widow.  There  is  a  marked  difference  between 
the  language  used  with  reference  to  the  plaintiff  in  the  devise  to  the  widow 
and  that  used  with  reference  to  the  same  matter  in  the  contingent  devise  to 
the  testator's  foster  child,  which  can  not  be  explained  except  by  holding 
that  no  trust  was  intended  in  the  former  case. 

Simrall  &  Bodley  for  appellant;  Marc  Munday  for  appellee. 

BOULIER  v.  COMMONWEALTH. 

Filed   May  2,  1888.    Appeal  from   Louisville  City   Court.    Opinion   of  the 
court  by  Judge  Bowden,  reversing. 

1.  The  mere  act  of  letting- a  house  for  the  purposes  of  prostitution  16  not  an 
•offense  if  the  house  is  not  actually  used  for  such  purposes. 

2.  An  indictment  for  letting  a  house  for  the  purposes  of  prostitution  must 
Aver  that  the  defendant  was  the  owner  or  controller  of  the  property  when  it 
was  let. 

The  indictment  in  this  case  charges  that  the  defendant,  being  the  owner 
and  having  the  possession  and  control  of  a  certain  house,  "in  the  city  of 
Louisville,  on  the  19th  day  of  April,  1887,  and  within  six  months  next  pre- 
ceding the  finding  of  this  indictment,  for  profit  and  gain,  unlawfully  did 
rent,"  etc.,  and  that  "between  the  19th  day  of  October,  1886,  and  the  19th  day 
of  April,  1887."  the  house  was  used  for  purposes  of  prostitution.  Held— That 
if  the  indotment  is  to  be  taken  as  averring  that  the  letting  was  on  the  19th 
■day  of  April,  1887,  it  is  defective  because  it  appears  that  the  unlawful  use 
was  prior  to  that  date,  whereas  it  is  essential  to  the  offense  that  such  use 
was  subsequent.  And  if  the  indictment  is  to  be  taken  as  meaning  that  the 
defendant  owned  the  house  at  the  date,  named  and  that  the  letting  was 
within  six  months  before  the  finding  of  the  indictment,  then  it  does  not  ap- 
pear that  the  defendant  owned  the  house  at  the  time  it  was  let,  so,  in  either 
•event,  the  indictment  is  defective. 

Aaron  Kohn  for  appellant;  W.  R.  Abbott  for  appellee. 

MASON  v.  BEAZLEY. 

Filed   May  2,  1888.    Appeal  from   Garrard   Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Imbeoiles— Appointment  of  committee— Void  judgment— No  person,  even 
though  the  court  may  be  of  the  opinion  that  such  person  is  incompetent  on 
account  of  imbecility  or  otherwise,  should  be  deprived  of  the  right  to  man- 
Age  and  control  his  or  her  property  without  being  offered  an  opportunity  to 

be  heard. 

In  this  case  a  judgment,  upon  the  verdict  of  a  jury  declaring  appellant 
incompetent  to  manage  her  estate  and  appointing  a  committee  to  take 
charge  of  her  estate,  was  void,  and  a  motioL  to  set  it  aside  should  have  pre- 
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Tailed,  there  having  been  no  service  of  process  upon  the  appellant  and  no 
-appearance  by  either  in  person  or  by  attorney. 

W.  O.  Bradley  for  appellant;  Anderson  &  Herndon  for  appellee. 

MASON  v.  BRUNER'S  ADM'R. 
Filed  May  2,  1888.    Appeal  from  Hancock  Circuit  Court.    Opinion  of  the 

court  by  Jndge  Barbour,  affirming. 

It  is  relevant  to  put  in  evidence  any  circumstance  which  tends  to  make 
the  proposition  at  issue  either  more  or  less  probable. 

In  this  case  the  issue  submitted  to  the  jury  was  whether  or  not  the  plain- 
tiff was  Induced  to  sign  a  sheriff's  bond  in  consideration  of  the  agreement 
•of  the  defendant,  another  surety,  to  indemnify  him  against  loss  on  account 
of  such  suretyship.  After  testifying  to  the  agreement  himself  the  plaintiff 
proved  by  another  surety  in  4he  bond  that  the  sheriff  and  the  defendant, 
sometime  before  the  plaintiff  became  surety,  came  to  the  witness*  house  to 
Induce  hlra  to  go  on  the  bond,  and  that  defendant  told  witness  "that  every- 
thing he  had  should  go  before  the  sureties  in  the  bond  should  suffer."  Held 
—That  this  evidence,  in  connection  with  the  admitted  fact  that  defendant 
was  to  act  as  deputy,  exhibits  the  interest*  he  had  in  the  execution  of  the 
bond,  and,  therefore,  bears  upon  the  probability  of  plaintiff's  story,  and  for 
that  reason  was  competent. 

Geo.  W.  Williams  &  Son  for  appellant;  Miller  &  Morrison  for  appellee. 

CONN  v.  CRABB,  &o. 
Filed   May  9,    1888.    Appeal  from  Henry  Circuit  Court.    Opinion   of  the  . 
court  by  Judge  Bowden,  affirming. 

1.  Contract— Partnership — J.  delivered  to  W.  a  stallion,  it  being  provided 
by  n  written  contract  between  them  that  W.  should  take  the  horse  and  keep 
him  at  his  own  expense  and  own  one-half  of  him,  J.  the  other  half;  W.  to 
-stand  the  horse  and  pay  to  J.  one-half  of  the  net  amount  realized  from  each 
season  the  horse  makes,  and  in  the  event  of  a  sale  of  the  horse  the  gross 
proceeds  arising  froni  the  sale  to  be  equally  divided  between  them,  neither 
party  to  have  the  right  to  sell  the  horse  without  the  consent  of  the  other,  J. 
not  to  be  responsible  for  any  expenses  incurred  in  keeping,  licensing  and 
grooming  the  horse.  Held — That  J.  and  W.  were  merely  joint  owners  of  the 
•horse,  and  not  partners,  and  that  attaching  creditors  of  W,  have  a  lien  upon 
his  half  interest  in  the  horse  superior  to  the  lien  thereon  asserted  by  J.  for 
his  share  of  the  earnings  collected  by  W. 

2.  Mistake— As  the  evidence  does  not  show  that  the  paper  was  written 
otherwise  than  as  the  parties  understood  it  to  be,  or  that  anything  was  left 
out  which  they  had  ordered  to  be  inserted,  the  allegation  that  there  was  a 
mistake  of  the  draftsman  is  not  sustained  oy  the  proof. 

Win.  Lindsay  for  appellant;  Wm.  Carroll  for  appellees. 

PRESBYTERIAN  MUTUAL  ASSURANCE  FUND  v.  LOTZ. 
Filed  May  9,  1888.    Appeal  irom  Jefferson  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Bowden,  reversing,  Presiding  Judge  Ward  con- 
curring in  a  separate  opinion. 

Benefit  societies— Recovery  of  premium  paid  under  mistake— The  charter 
of  appellant,  a  benevolent  society,  permits  a  member  to  designate,  as  bene- 
ficiary, a  relative,  but  instead  of  providing  for  the  designation  of  another 
upon  the  death  of  the  named  beneficiary,  it  declares  who  shall  take  in  that 
event.  Appellee,  a  member,  after  the  death  of  his  wife,  whom  he  had  named 
as  beneficiary,  told  the  managing  officer  of  the  appellant  that  he  would  not 
•continue  his  membership  unless  he  could  designate  his  children  as  bene- 
fiolaries,  and  the  officer  told  him  it  could  be  so  arranged.  It  is  conceded 
that  but  for  this  advice  be  would  not  have  paid  the  dues  which,  by  this 
action,  be  seeks  to  recover  as  having  been  paid  under  mistake.  Held— That 
he  can  not  recover.  As  long  as  he  remained  a  member  the  association 
-was  liable  to  him  for  sick  benefits   and   to  the  person  entitled  under  the 
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charter  for  the  amount  of  insurance  agreed  to  he  paid,  which  was  a  suffi- 
cient consideration  for  the  payments  made. 
E.  F.  Trabue  for  appellant;  A.  E.  Willson  for  appellee. 

TRIBBLE  v.  DEATHERIDGE. 
Filed   May  9,  1888.    Appeal  from   Garrard  Circuit   Court.    Opinion   of*  the 
court  by  Judge  Barbour,  affirming. 

1.  Appeals— Amount  in  controversy— The  costs  which  are  to  be  excluded 
in  estimating  the  amount  in  controversy  upon  an  appeal  are  the  costs  of  the 
action  in  which  the  judgment  appealed  from  was  rendered,  and  not  the  costs- 
included  in  an  execution  sought  to  be  enjoined,  where  the  appeal  is  from  a 
judgment  dismissing  the  petition  and  dissolving  the  injunction. 

2.  Failure  to  return  execution— Assignment  of  judgment— Conceding  that 
an  execution  which  is  issued  upon  a  judgment  pending  a  motion  for  a  new 
trial  is  void,  and  that  the  sheriff  who  receives  it  to  execute  incurs  no  liabil- 
ity for  a  failure  to  return  it  within  the  proper  time,  still,  if  believing  he  is 
liable,  the  sheriff  voluntarily  pays  it,  and  the  judgment  plaintiff  thereafter 
assigns  the  judgment  to  him,  he  has  the  rigbt  to  control  the  judgment  for 
his  own  benefit,  just  as  would  any  third  prson  who  might  buy  it. 

W.  O.  Bradley  for  appellant. 

COLSTON  v.  SHOTWELL. 
Filed  May  9,  1888.     Appeal  from  Louisville  Chancery  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Appeals— This  court  dismissed  a  former  appeal  by  appellant  from  the 
same  judgment  now  appealed  from  upon  the  ground  that  the  amount  in 
controversy  was  not  sufficient  to  give  this  court  jurisdiction,  an  amended 
counterclaim  offered  by  appellant  and  rejected  not  being  made  .a  part  of 
the  record  upon  that  appeal.  The  judgment  appealed  from  was  rendered 
December  10,  1886.  The  former  appeal  was  dismissed  January  17,  1887.  On 
the  25th  of  January,  before  the  expiration  of  the  sixty  days  during  which 
the  Louisville  Chancery  Court  has  control  over  its  judgments,  the  appellant 
filed  a  bill  of  .exceptions,  embracing  the  rejected  counterclaim,  and  now 
prosecutes  this  appeal  upon  the  perfected  record,  which  shows  that  this  oourt 
has  jurisdiction. ,  It  is  contended  by  appellee  that  the  lower  oourt  had  no- 
jurisdiction  to  entertain  the  motion  to  file  the  bill  of  exceptions  for  the  rea- 
son that  the  former  appeal  was  still  pending,  thirty  days  not  having  expired 
from  the  time  of  the  judgment  of  dismissal,  and  that,  therefore,  this  appeal 
should  be  dismissed.  Held— That  as  this  oourt  had  no  jurisdiction  of  the 
former  appeal  as  the  case  was  then  presented  by  the  records,  the  lower  court 
had  the  same  control  over  the  case,  and  the  same  right  to  make  orders  in  it, 
as  it  would  have  had  if  no  appeal  had  been  proseouted. 

2.  Mortgages— Attorney's  fees  as  penalty— A  provision  in  a  mortgage  exe- 
cuted to  a  trustee  for  the  beneficial  owner  of  the  debt  secured  by  the  mort- 
gage, to  the  effect  that  in  the  event  the  debt  is  collected  by  legal  preceding* 
the  mortgagor  will,  in  addition  to  the  principal  and  interest  agreed  to  be 
paid,  pay  a  reasonable  attorney's  fee  and  commissions  to  the  trustee,  is 
against  public  policy  and  not  enforcible.  The  fact  that  a  trustee  inter- 
venes does  not  furnish  a  reason  for  refusing  to  apply  the  rule  which  applies 
to  ordinary  mortgages.  ^ 

Joseph  Prevoet  Carr  and  Win.  S.  Vance  for  appellant;  O'Neal,  Jackson  & 
Phelps  for  appellee. 

SPALDING,  &o.  v.  COMMONWEALTH. 
Filed   May  9,  1888.    Appeal  from   Marion    Circuit  Court.     Opinion   of  the 

court  by  Judge  Barbour,  reversing. 

Taxation— Where  the  owner  of  the  property  subject  to  taxation  is  known 
the  assessment  must  be  made  against  him.  It  is  only  where  the  person  in; 
possession  can  not  or  will  not  disclose  the  name  of  the  owner  that  the  prop- 
erty must  be  assessed  to  him.     Especially  should  a  master  commissioner, 
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who  is  merely  the  custodian  of  the  court,  and  subject  at  all  times  to  its 
orders,  not  be  required  to  list  an  estate  in  his  hands. 

In  this  case  the  estate  which  the  lower  court  required  the  master  commis- 
sioner to  list  belongs  to  the  representatives  of  a  decedent— the  personal  repre- 
sentative or  the  heirs,  as  the  case  may  be— and.upon  the  showing  of  the 
summons  itself  those  representatives  or  heirs  should  have  been  brought 
before  the  court  and  the  property  assessed  to  the  one  or  the  other,  as  the 
right  may  he. 

Samuel  Avritt  for  appellants;  Sam  T.  Spalding  for  appellee. 

CENTRAL  PASSENGER  R.  R.  CO.  v.  SPIETH,  &c. 
Filed  May  9,  1888.    Appeal  from  Jefferson  Court  of  Common  Pleas.    Opin- 
ion of  the  court  by  Presiding  Judge  Ward,  affirming. 

Appeals— Reversible  errors— The  court  can  not  consider  any  errors  com- 
mitted during  the  trial  which  are  not  mentioned  in  the  grounds  for  a  new 
trial. 

In  this  case,  as  the  action  of  the  court  in  refusing  to  the  defendant  the 
burden  of  proof  and  the  concluding  argument  to  the  jury  was  not  assigned 
as  ground  for  a  new  trial,  there  can  be  no  reversal  for  that  alleged  error. 

Kohn  &  Barker  for  appellant ;  C.  H.  Gibson  and  John  Barrett  for  appel- 
lees. 

COLLINS  v.  DUCKWORTH. 
Filed  May  9,  1888.    Appeal  from  Campbell  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Pleading— Consideration  for  note— In  this  action  upon  a  promissory 
note  the  defendant,  by  the  first  paragraph  of  his  answer,  averred  that  the 
note  was  executed  by  him  solely  for  a  surgical  operation,  which  plaintiff 
pretended  to  have  performed  upon  the  wife  of  the  defendant,  when  the 
plaintiff  well  knew  that  he  had  not  performed  the  operation  at  all.  By  the 
second  paragraph  of  bis  answer  the  defendant  sought  to  recover  money  paid 
to  plaintiff  for  boarding  defendant's  wife  at  plaintiff's  hospital  upon  the 
ground  that  he  was  induced  to  place  his  wife  at  said  hospital  upon  the  false 
and  fraudulent  representations  of  plaintiff  that  it  was  necessary  for  her  to 
be  kept  there  in  order  to  prepare  her  for  an  operation  which  plaintiff  well 
knew  was  unnecessary.  The  plaintiff,  by  his  reply,  set  forth  the  disease 
with  which  defendant's  wife  was  suffering;  averred  that  the  operation  was 
performed,  and  that  it  was  necessary.  The  rejoinder  did  not  deny  that  the 
wife  wa6  diseased  and  affected  as  alleged.  By  the  instructions  the  plaintiff 
was  required  to  prove  that  a  disease  existed  which  made  an  operation  neces- 
sary, and  that  the  operation  was  performed. 

Held— That  this  was  error,  as,  under  the  pleadings,  plaintiff  was  only  re- 
quired to  prove  that  an  operation  was  performed. 

2.  Instructions— Facts  admitted  by  the  pleadings  should  not  be  submitted 
to  the  jury,  as  such  a  course  is  calculated  to  mislead. 

J.  M.  Collins  for  appellant;  M.  R.  Lock  hart  for  appellee. 


Digitized  by 


Google 


Digitized  by 


Google 


T*te  Keqtlicky  LaW  KePortep 


EDITOR: 

EDWARD  W.  HJNES Frankfort,  Ky. 

Vol.  10.  SEPTEMBER  1,  1888.  No.  5 


KENTUCKY  COURT  OF  APPEALS. 


Crockett  v.  commonwealth. 

(Filed  March  15,  1888- Not  to  be  reported. ) 

Criminal  law— Revesible  errors— Alleged  undue  influence  upon  the  jury 
by  reason  of  a  remark  made  by  the  jailer  in  the  presence  of  one  of  the  jury- 
men can  not  be  considered  upon  this  appeal  because— 

1st.  It  could  have  been  considered  by  the  lower  court  only  upon  motion 
for  new  trial,  and  decisions  upon  motions  for  new  trial  are  not  subject  to 
exception. 

2d.  The  misconduct  of  the  jury  is  not  an  error  of  law,  for  which  this  court 
can  reverse  a  judgment  of  oonviction. 

J.  E.  Hays*  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Casey  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  principal  ground  relied  on  for  reversal  of  the  judgment  of  manslaugh- 
ter in  this  case  is  that  the  jury,  having  up  to  that  time  been  unable  to 
a$ree,  was  influenced  to  find  a  verdiot  pf  guilty  by  a  statement  of  the  jailer 
In  presence  of  one  of  the  jurymen,  that  the  accused  preferred  a  oonviction 
and  punishment  for  a  short  time  in  the  penitentiary  to  have  the  jury  dis- 
agree. 

The  alleged  undue  influence  upon  the  jury  could  have  been  considered  by 
the  lower  court  only  upon  motion  for  a  new' trial,  and  as  section  281,  Crim- 
inal Code,  expressly  provides  that  decisions  upon  suoh  a  motion  shall  not  be 
subject  to  exception,  this  court  is  precluded  considering  it  on  this  appeal. 
Moreover,  the  misconduct  of  the  jury  Is  not,  in  the  meaning  of  section  840, 
am  error  of  Jaw  Jor'wtteb  this  oeurt  oan  reverse  a  judgment  of  oonviction, 
but  seem*  like  kindred  subjects,  to  have  been  tatenfcfcjnajly  left  to  the  sole 
judgment  of:  the  trial  oourt. 

iSfre<*Yi<l9iMo  in! this  case  .shows  that,  although  the  deceased  assaulted  and 
gtafebs^apptllftntvto  Immediately,  repeated  from  the  place  where  Uwas 
donedbont  thirty  'step*  Into  the  bouse,  where  an  election  was  being  held,* 
wfeltto«r  appellant  pursued  him,  armed  with  a  pistol  and  knife*  jand  then, 
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without  any  pretext  of  being  then  in  danger,  killed  him,  the  deceased  hav- 
ing three  wounds  from  a  pistol  shot  and  one  stab.  A  general  exception  to 
the  instructions  of  the  court  to  the  jury  was  made,  but  counsel  does  not 
attempt  to  specify  wherein  the  court  erred  in  giving  or  refusing  to  give 
them.  Nor  do  we  perceive  that  the  court,  in  that  respect,  erred  to  the 
prejudice  of  the  substantial  rights  of  the  appellant. 
Judgment  affirmed. . 


[The  opinion  in  this  case,  In  so  far  as  it  affected  the  city  of  Louisville, 
was  set  aside  June  14,  388$,  by  the  following  order: 

"City  of  Louisville  v.  Kaye,  &c. 

"The  court  being  sufficiently  advised,  it  is  considered  that  the  judgment 
herein  be  set  aside."] 

city  of  Louisville  v.  kaye,  &c. 

KAYE  v.  MOODY. 

(Filed  April  5,  1888-Not  to  be  reported.) 

1.  Judicial  sales—The  purchaser  of  property  sold  under  decree  having 
failed  to  pay  the  purchase  price,  he  and  his  surety  surrendered  the  property 
to  be  sold  to  satisfy  their  bonds.  It  brought  less  at  the  last  sale  than  at  the 
first.  Held— That  the  surety  in  the  bonds  executed  at  the  first  sale  became 
liable  for  the  difference. 

2.  The  failure  to  issue  an  execution  on  the  sale  bonds  did  not  release  the 
surety,  as  the  delay  was  at  his  instance  and  for  his  benefit,  and.  besides,  he 
agreed  in  writing  to  remain  bound. 

3.  Judicial  sales— City  taxes— The  sal:)  to  the  last  purchaser  was  confirmed 
and  an  order  made,  reciting  that  the  city  taxes  due  were  to  be  deducted 
from  the  purchase  price.  Enough  of  the  purchase  price  to  pay  the  tax  claim 
was  left  in  court  for  the  protection  of  the  purchaser.  This  fund  the  city, 
although  not  a  party  to  the  action,  withdrew  from  the  court  upon  the  asser- 
tion merely  that  the  claim  existed,  and  had  been  established.  By  rule  the 
court  required  the  city  to  pay  back  the  money  thus  withdrawn.  Held— That 
this  was  proper.  While  the  order  of  court  recites  that  it  was  agreed  that  the 
taxes  should  be  deducted  from  the  purchase  price,  this  should  not  be  done 
unless  the  city  shows  a  right  to  enforce  payment.  * 

4.  Finai  order— The  order  on  the  rule  requiring  the  money  to  be  paid  back 
was  such  an  order  as  may  be  appealed  from. 

Ell  H.  Brown  and  Jas.  Harlan  for  Kaye. 

Hargis  &  Eastin  for  Moody. 

L.  N.  Dembitz  for  city  of  Louisville. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  facts  of  the  record  establish  beyond  controversy  the  liability  of  Rod- 
man, the  surety,  to  Moody  for  any  deficit  arising  from  the  second  sale  of  the 
property.  The  lot  flfcld  in  the  first  place  for  a  sum  sufficient  to  pay  the 
Moody  debt  and  the  taxes.  Hodman  was  surety  on  the  bonds  of  the  pur- 
chaser, and  the  latter  failing  to  pay,  the  lot  was  surrendered  by  Kaye  acd 
his  surety,  to  be  sold  to  satisfy  Kaye's  bonds.  It  brought  less  on  the  last 
sale  than  the  first,  and  the  surety  on  the  bonds  exeouted  at  the  first  sale  be- 


Digitized  by 


Google 


CITY  OF  LOUISVILLE  V.  KAYE.  &C.  161 

"came  liable  for  tbe  difference.  The  failure  to  issue  an  execution  on  the  sale 
bonds  did  not  release  tbe  surety  even  if  the  appellee,  Moody,  was  entitled  to 
have  it  issued,  because  the  delay  was  at  the  instance  of  the  surety,  and  for 
the  purpose  solely  of  relieving  him  from  liability  or  give  to  him  an  oppor- 
tunity to  contest  the  claim  of  the  city  for  back  taxes  alleged  to  be  unpaid 
on  tbe  property  sold,  and  for  the  additional  reason  that  by  a  writing  exe- 
cuted by  tbe  surety  he  agreed  to  remain  bound  or  to  pay  the  debt.  The  sale 
to  Levy,  the  last  purchaser,  was  confirmed  and  an  order  made  by  which  the 
taxes  due  were  to  be  deducted  from  the  purchase  price.  All  the  purchase 
money  had  been  paid  on  the  second  sale  except  a  sum  sufficient  to  cover  the 
tax  claim.  That  fund  was  in  court  subject  to  the  direction  of  tbe  chancel- 
lor, and  about  which  the  parties  had  the  right  to  litigate. 

The  city  of  Louisville  was  not  a  party  to  the  action,  and  while  the  taxes 
may  be  due  and  owing,  had  no  right  by  an  attorney,  or  otherwise*,  to  with- 
draw the  fund  upon  the  assertion  merely,  without  being  a  party,  that  the 
claim  for  taxes  existed  or  had  been  established.  All  parties  consented  that 
these  taxes  should  be  paid  if  properly  owing,  and  such  was  the  meaning  of 
the  order.  The  surety  was  liable  to  Moody,  and  the  fund  or  the  balance  of 
it  left  in  court  for  the  protection  of  Levy,  the  purchaser,  in  order  that  tbe 
taxes  might  be  paid  and  the  claim  of  the  city  upon  the  property  removed. 

The  order  cf  June  (J,  1877,  recites  that  counsel  on  both  sides  agreed  that 
the  taxes  should  be  deducted  from  Levy's  purchase;  this,  however,  should 
not  he  done  unless  the  city  shows  a  right  to  enforce  payment.  The  surety, 
as  he  has  the  deficit  to  pay,  may  assign  some  reason  for  having  the  fund 
paid  to  Moody  and  not  the  city.  What  reasons  may  be  assigned  do  not  ap- 
pear in  this  record,  but  the  city,  when  not  a  party  to  the  action,  having 
withdrawn  the  money  without  the  consent  of  the  sureties  as  well  as  the 
parties,  prevented  the  surety  or  those  interested  from  contesting  the  tax 
claim.  The  court,  therefore,  very  properly  required  the  city  to  pay  this 
money  back  for  the  purpose  of  having  the  right  of  the  city  as  to  this  fund 
determined.  The  city  may,  by  proper  pleading,  assert  its  right,  and  if  the 
taxes  are  due  the  purchaser,  Levy,  should  be  protected  by  an  order  requiring 
the  fund  to  be  applied  to  the  payment  of  such  of  the  taxes  as  the  property 
maybe  liable  for.  The  judgment  making  the  rule  absolute  as  to  the  security 
is  affirmed,  and  the  judgment  on  the  rule  against  the  city  is  also  affirmed. 

We  understand  that  the  disposition  to  be  made  of  the  fund  has  not  been 
decided,  but  an  order  or  judgment  entered  only  requiring  the  city  to  pay 
this  money  back  that  the  rights  of  the  parties  may  be  ascertained.  The 
•order  on  the  rule  requiring  the  money  to  be  paid  back  is  such  a  judgment  as 
may  be  appealed  from. 
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THE  BOARD  OF  TRUSTEES  OF  THE  TOWN  OF  OAMPBELLSVIL3UK 

vf  BORDERS. 
(Filed  May  17, -IKS— Not  to  be  reported.) 

1.  Right  of  town  marshal  to  collect  taxes— Bond— Even  if  under  the  pro- 
visions of  the  charter  of  the  town  of  Oampbellsville  the  town  marshal  Is,  in 
virtue  of  his  office,  entitled  to  collect  the  taxes,  a  question  not  necessary  to- 
be  determined,  he  has  no  right  to  do  so  without  warrant  of  the  trustees,  and 
tbey  may  withhold  suoh  warrant  and  appoint  another  person*  unless  he  in 
due  time  executes  a  bond  for  the  faithful  discharge  of  his  duties  as  sucfe 
collector,  just  as  the  sheriff  is  required  to  execute  a  revenue  bond  distinct 
from  his  official  bond. 

In  this  action  by  the  town  marshal  for  a  mandamus  ordering  the  trustees- 
of  the  town  to  make  out  and  deliver  to  him  a  fair  copy  of  the  assessor's 
books  for  certain  years,  and  to  authorize  him  as  marshal  of  the  town  by 
their  warrant  to  collect  the  taxes  assessed  for  those  years,  the  bond  filed  witfc 
the  petition  purports  to  have  been  executed  by  him  in  the  county  court,  and 
is  a  covenant  with  the  Commonwealth  binding  him  to  discharge  the  duties- 
imposed  upon  a  oon  stable,  the  oharter  investing  him  with  the  powers  and 
imposing  upon  him  the  duties  of  a  constable  and  requiring  bhn  to  execute 
bond  in  the  county  court.  Held— That  this  bond  does  not  bind  him  to  the 
faithful  discbarge  of  his  duties  as  tax  collector.  The  bond  for  the  faithful 
discharge  of  such  duties  was  intended  to  be  a  covenant  with  the  board  of 
trustees  and  subject  to  their  approval,  and,  having  failed  to  execute  such  a 
bond,  he  was  not  entitled  to  the  relief  sought. 

2.  Same— Presumption— As  it  is  alleged  in  the  answer  that  tbe  board  of 
trustees  lad,  when  this  action  was  commenced,  already  appointed  a  collector 
other  than  the  plaintiff,  and  taken  bond  from  him,  it  must  be  presumed  £o» 
have  been  done  after  the  time  had  passed  when  it  was  plaintiff's  duty  to 
tender  a  bond,  as  it  does  not  appear  from  the  record  at  what  time  tbe  collec- 
tion is  required. 

Collins  &  Montague  for  appellants. 

Thomas  H.  Hines,  H.  S.  Robinson,  J.  A.  Woolford  and  Chas.  Patteson 
for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellees  instituted  this  action  September  17,  1887,- for  a  mandamus,  order- 
ing appellants  to  make  out  and  deliver  to  him  a  fair  copy  of  the  assessor's 
book  of  the  taxable  property  of  the  town  of  Campbellsvllle  for  the  years  W8ft 
and  1887,  and  to  authorize  him,  as  marshal  of  said  town,  by  their  warrant, 
to  collect  the  taxes  so  assessed. 

In  his  petition  he  states  that,  in  pursuance  of  the  several  acts  of  the  gen- 
eral assembly  mentioned  and  referred  to  by  him,  he  was,  on  the  first  Monday 
in  August,  1884,  duly  elected  marshal  of  said  town  for  the  term  of  two  years, 
and  having  executed  bond  and  been  qualified  in  tbe  Taylor  County  Court, 
entered  upon  the  discharge  of  the  duties  of  the  office;  that  no  election  was 
held  in 'August,  1836,  to  fill  said  offloe,  but  he  held  it  under  the  election  of 
1884  until  August  11,  1886,  when  the  board  of  trustees  of  said  town,  by  an 
order  duly  made,  appointed  him  marshal  until  August,  1887,  and  on  the- 
same  day  made  an  order  allowing  ten  per  cent,  for  collecting  taxes,  and  be- 
en tered  upon  bis  duty  as  suoh  under  said  appointment;  that  at  a  regular 
election,  held  the  first  Monday  in  August,  1887,  and  in  pursuanoe  of  an. 
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■  of  said  board  of  trustee,  be  was  again  elected  marshal  of  said  town, 

and  on  the day  of  that  month  was,  by  an  order  of  the  Taylor  County 

Court,  duly  qualified,  and  executed  the  bond  required  by  law,  a  copy  of 
which  is  filed  with  the  petition.  He  further  states  that  he  has  been  the  reg- 
ular and  acting  marshal  since  1884,  and  so  reoognlzed  by  said  hoard  of  trus* 
tees,  and  that,  according  to  the  aots  referred  to  and  in  virtue  of  said  office, 
he  was  and  is  collector  of  taxes  for  said  town,  and  has  the  right  to  collect 
them  for  the  years  1886  and  1887.  To  the  petition  a  demurrer  and  answer 
were  tiled,  and  there  was  also  filed  a  demurrer  to  the  answer.  But  without 
formally  trying  the  demurrers  or  the  Issues  of  fact  the  lower  court  rendered 
judgment  in  substance  that,  as  no  bond  bad  been  executed  by  the  plaintiff 
for  the  collection  of  taxes  for  the  year  1886.  the  defendants  wore  not  bound 
to  deliver  to  him  the  tax  books  for  that  year,  and  the  mandamus  asked,  re- 
quiring tbein  to  do  so,  was  denied ;  that  the  plaintiff,  by  virtue  of  his  office 
of  marshal,  is  entitled  to  collect  the  taxes  levied  and  assessed  for  the  year 
1887,  and  the  defendants  should  have  delivered  to  him  for  collection  the  tax 
books  for  that  year,  and  they  were  adjudged  to  levy  and  assess  the  taxes 
and  deliver  to  the  plaintiff  within  ten  days  a  copy  of  the  assessor's  book  for 
that  j-ear,  showing  the  amount  of  tax  to  be  paid  by  each  individual  tax- 
payer, and.  by  their  warrant,  direct  him  to  collect  such  taxes. 

It  is  contended  for  the  appellants  that  the  lower  court  exceeded  its  power 
in  ordering  them  to  levy  and  assess  the  taxes  for  the  year  1887.  That  part 
of  the  judgment,  though  clearly  erroneous,  does  not  prejudice  appellants. 
and,  therefore,  is  not  sufficient  reason  for  reversal,  for  it  seems  to  be  ad- 
mitted by  both  the  parties  in  their  pleadings  tliat  a  large  assessment  had 
already  been  made  when  the  action  was  commenced,  and  the  real  issue  was 
as  to  the  right  of  the  plaintiff  to  have  delivered  to  him  a  fair  copy  of  the 
assessor's  book,  accompanied  with  an  order  of  the  board  of  trustees  author. 
rzfng  him  to  collect  the  taxes. 

Whether  be  was  entitled  to  the  remedy  sought  depends  upon  the  construc- 
tion of  the  various  acts  of  the  legislature  referred  to  and  relied  on  by  him  as 
conferring  the  right  to  collect  the  taxes.  The  first  act  was  approved  March 
24,  1851.     (Volume  2,  page  524.) 

Section  5  of  that  act  provides  that  it  shall  be  the  duty  of  the  trustees  of  the 
town  of  Campbellsville  to  appoint  a  treasurer,  clerk  and  such  other  officers  as 
they  may  deem  necessary,  and  take  from  them,  respectively,  bonds  with  ap- 
proved security,  payable  to  the  board  of  trustees  of  Campl  ellsvllle,  and  their 
successors  in  office,  in  such  penalty  as  said  trustees  may  direct,  conditioned  for 
the  faithful  discharge  of  their  reespective  duties,  etc.  Section  tf  provides  for 
the  election  of  a  police  judge  and  town  marshal.  And  iu  section  10  it  is 
provided  that  it  shall  be  the  duty  of  the  marshal  to  serve  all  process  and  pre- 
cepts to  him  directed  from  said  police  judge  and  make  due  return  thereof; 
collect  all  taxes  of  said  town,  executions  and  other  demands  which  may  be 
put  into  bis  hands  to  collect,  anduccount  for  and  pay  over  the  same  to  those 
entitled  thereto,  under  the  same  rules  and  regulations  required  of  sheriffs 
In  the  collection  of  taxes  and  constables  in  the  c  Election  of  executions  or 
other  demands;  and  for  a  failure  of  any  of  the  duties  required  of  him  he 
shall  be  subject  to  the  same  proceedings  and  penalties  which  may  he  had 
against  sheriffs  or  constables  in  similar  cases.  Said  marshal  shall  have  the 
same  power  and  be  entitled  to  the  same  fees  for  collecting  the  town  tax  that 
sheriffs  have  for  collecting  the  county  levy  and  revenue  tax,  and  in  all  other 
cases  the  fees  allowed  constables  for  similar  services.  Section  15  is  as  fol- 
lows: "That  it  shall   be  the  duty  of  the  clerk  of  the  board  of  trustees  to 
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make  out  and  deliver  to  the  collector  a  fair  copy  of  the  assessor's  hook,  withr 
the  amount  of  tax  to  he  paid  by  each  individual  and  take  his  receipt  there* 
for;  and  the  trustees  shall,  by  their  warrant,  authorize  and  direct  the  col- 
lector to  collect  the  same,  and  shall  make  said  clerk,  assessor  and  collector 
such  compensation  as  they  may  deem  proper."  Section  23  provides  that  for 
any  tax  to>be  levied  there  shall  exist  a  lien  in  favor  of  the  trustees  for  said 
tax,  and  in  case  the  owner  of  property  subject  shall  fail  to  pay  such  tax  on- 
or  before  the  1st  of  September  in  each  year,  it  shall  be  lawful  for  said  trus- 
tees, by  their  town  collector,  to  sell,  at  the  October  County  Court,  so  much- 
real  estate  as  will  pay  the  tax  due  thereon,  etc.  Section  4  of  an  act  ap- 
proved February  22,  1860,  volume  2,  page  134,  provides:  "That  said  towrr 
marshal  shall  give  bond  in  the  Taylor  County  Court  in  the  same  manner 
and  conditioned  iu  the  same  way  as  constables  of  this  State  are  required  to- 
do  and  perform."  February  18,  1867  (Acts,  volume  2,  page  16),  an  act  was 
passed  providing  for  filling,  by  the  trustees  of  the  town,  any  vacancy  that- 
may  occur  in  the  office  of  town  marshal,  but  that  before  the  person  so  ap- 
pointed should  enter  "n  the  discharge  of  the  duties  of  his  office  he  shall 
execute  bond  with  sufficient  security  to  faithfully  discharge  the  duties  of  his> 
office  uncording  to  law. 

We  do  not  deem  it  necessary  or  proper  to  inquire  into  and  decide  the  ques- 
tion raised  by  appellants  whether  appellee  was,  when  he  commenced  the- 
action,  marshal  de  jure. 

By  section  10  of  the  act  of  1851  it  is  provided  the  marshall  shall  have  the 
same  fees  for  collecting  the  town  taxes  that  sheriffs  have  for  collecting  the»- 
county  levy  and  revenue  tax.  But  section  15  provides  that  the  board  of 
trustees  shall  make  the  clerk,  assessor  and  collector  such  compensation  as 
they  may  deem  proper.  The  only  way  to  harmonize  the  two  sections  is 
upon  the  idea  it  was  intended  to  give  to  the  trustees  the  power  to  appoint 
the  collector  of  taxes  and  to  fix  his  compensation  in  case  he  be  a  person  other 
than  the  marshal.  And  this  conclusion  is  fortified  by  mention  of  the  person 
empowered  to  collect  the  taxes  as  the  collector!  and  by  the  provision  re- 
quiring a  warrant  from  the  trustees  in  order  to*  authorize  the  collector  to 
act,  whether  he  be  the  marshal  or  other  person.*  Whether  this  power  to  ap- 
point a  collector  was  intended  to  be  a  discretionary  power,  to  be  exercised  by 
the  board  of  trustees  in  every  state  of  case  and  to  the  exclusion  of  the 
marshal,  it  is  not  necessary  to  determine.  But  it  seems  to  us  clear  that 
whether  the  marshal  is  or  is  not,  in  virtue  of  his  office,  entitled  to  collect 
the  taxes,  he  has  no  right  to  do  so  without  warrant  of  the  trustees,  and  that 
they  may  withhold  such  warrant  and  appoint  another  person  unless  he,  in 
due  time,  executes  a  bond  for  the  faithful  discharge  of  his  duties  as  such 
collector,  jusn  as  the  sheriff  is  required  to  execute  a  revenue  bond  distinct 
from  his  official  bond. 

The  simple  inquiry  then  is  whether  appellee  did,  within  the  time  required, 
by  law,  execute  such  bond. 

The  bond  filed  with  his  petition,  purporting  to  have  been  executed- August 
24,  1887,  in  the  Taylor  County  Court  is  nothing  more  in  its  terms  and  effect 
than  an  official  bond,  such  as  a  constable  is  required  to  execute,  and  bind- 
ing him  to  discharge  only  the  duties  imposed  upon  a  constable,  which  does 
not  at  all  include  the  collection  of  taxes.  T\  he  marshal,  by  section  JO  of  the 
act  of  1851,  is  invested  with  the  powers  and  required  to  perform  the  duties 
of  a  constable,  and  it  was.  therefore,  provided  he  should  execute  a  bond  in 
the  county  court.  Hence  the  bond  executed  by  him  in  this  case  is  a  covenant- 
with  the  Commonwealth  of  Kentucky.    But  being  also  empowered  to  collect. 
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taxes  in  the  town  of  Caroptjellsville  the  bond  for  the  faithful  discharge  of 
such  duty  was  intended  to  be  a  covenant  with  the  board  of  trustees  and  sub- 
ject to  their  approval,  and  the  power  to  require  such  bond  is,  we  think, 
given  by  section  5  of  the  act  of  1861.  It  does  not  appear  from  this  record  at 
what  time  the  collector  shall  execute  bond.  But  it  is  alleged  in  the  answer 
that  the  board  of  trustees  had,  when  this  action  was  commenced,  already 
appointed  a  collector,  other  than  appellee,  and  taken  the  bond  from  him, 
and  it  must  be  presumed  it  was  done  after  the  time  had  passed  when  it  was 
appellee's  duty  to  tender  a  bond  as  collector.  But,  be  that  as  it  may,  he 
bad  no  cause  of  action  against  the  defendants,  not  having  tendered  a  bond 
as  tax  collector. 

Judgment  reversed  and  cause  remanded,  with  directions  to  dismiss  the 
petition. 

To  a  petition  for  rehearing  Judge  Lewie  delivered  the  following  response 
of  the  court  May  26,  18S8 : 

Whatever  right  or  authority  the  marshal  may  have  to  collect  taxes  in  the 
town  of  Campbellsville  is  conferred  by  section  10  of  the  act  of  1851,  which 
provides,  amongst  other  things,  that  it  shall  be  his  duty  to  "collect  all  taxes 
of  said  town,  executicns  or  other  demands  which  may  be  put  into  his  hands 
to  collect."  That  section  does  not,  in  terms,  make  it  any  more  obligatory 
upon  the  board  of  trustees  to  put  the  tax  books  in  his  hands  and  nuthorize 
him  to  collect  the  taxes  than  upon  a  plaintiff  or  other  individual  creditor  to 
put  executions  or  other  demands  into  his  hands  for  that  purpose,  and  it  is 
by  no  means  clear  that  the  trustees  can  be  legally  coerced  to  do  so.  But  we 
have  not  deemed  it  necessary  to  decide  that  question,  for  assuming  he  has 
the  right,  in  virtue  of  his  office,  to  collect  the  taxes,  the  trustees  are  still 
not  bound  to  deliver  to  him  the  tax  books  and  authorize  him  by  their  war- 
rant to  collect  the  taxes  until  he  has  executed  a  bond,  with  security  approved 
by  them,  conditioned  for  the  faithful  discharge  of  the  duty  of  collector. 
The  power  of  the  trustees  clearly  exists  under  the  statute  of  1851  to  take 
such  bond  from  the  marshal  or  other  person  appointed  collector,  and  if  it 
was  not  exercised  by  them  then  no  bond  for  the  collection  of  town  taxes  was 
taken  at  all  previous  to  the  statute  of  ,1860,  when  authority  was  first  given 
to  the  Taylor  County  Court  to  take  a  bond  from  the  marshal.  The  only 
bond  the  county  court  was  empowered  by  that  statute  to  take  from  the 
marshal  is  one  given  "in  the  same  manner  and  conditioned  in  the  same  way 
as  constables  in  this  State  are  required  to  do  and  perform."  But  as  the  law 
does  not  authorize  or  require  a  constable  to  collect  any  taxes  whatever,  nor 
empower  the  county  court  to  take  from  him  a  bond  for  that  purpose,  it  is 
manifest  the  legislature  did  not  intend  by  the  statute  of  1859  to  divest  the 
trustees  of  the  power  and  confer  it  upon  the  county  court  to  take  from  the 
marshal  bond  for  the  collection  of  taxes  in  the  town  of  Campbellsville,  the 
fiscal  affairs  of  which  the  county  court  has  neither  appropriately  anything 
to  do  with  nor  adequate  knowledge  of. 

The  bond  given  by  appellee  in  the  county  court  is  in  the  precise  form  of 
the  boqd  required  by  law  of  a  constable,  and  contains  no  express  or  implied 
undertaking  biLMm  to  collect  and  account  for  nor  mention  of  taxes.  It  is 
purely  an  ^SUH^ond  executed  by  him  as  marshal,  and  not  in  the  nature  of 
a  bond  as  collector  of  taxes,  nor  binding  upon  him  or  his  sureties  as  such. 

Petition  for  rehearing  overruled. 
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CLEMONS  v.  HOLTHEJDK. 

(Filed  May  19,  1888— Not  to  be  reported. ) 

Judicial  sales— Mistake  in  deed— Belief  may  be  afforded  against  fraud  or 
mistake  in  the  procurement  and  execution  of  deeds  under  judgment  of  court 
as  well  as  in  a  private  transaction. 

At  a  sale  of  land  made  to  satisfy  a  judgment  in  favor  of  a  married  woman 
against  the  estate  of  her  former  guardian,  her  husband  became  the  purchaser 
and  the  purchase  price  was  paid  by  crediting  the  amount  on  the  judgment 
in  favor  «a£  the  wife.  The  deed  was  exeouted  by  the  commissioner  to  the 
husband,  who  has  since  died.  In  this  action  by  the,  wife  against  the  only 
child  of  the  deceased  husband,  alleging  that  the  conveyance  was  made  to 
the  husband  through  negligence  or  mistake,  and  seek  lug  to  have  the  title 
oonveyed  to  her.  Held— That  the  relief  should  be  granted,  as  it  appears  that 
the  husband  paid  no  part  of  the  purchase  price,  and  that  the  wife  believed 
that  the  title  would  he  and  had  been  conveyed  to  her,  otherwise  she  would 
not  have  consented  to  have  the  land  paid  for  with  her  means. 

John  C.  Walker  for  appellant. 

Marc  Mundy  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

As  appears  from  the  petition  in  this  case,  the  allegations  of  which  are 
sustained  by  the  proof.,  the  plaintiff  (appellee)  was  the  granddaughter  and 
ward  of  M.  Kean  at  the  time  of  his  death,  and  in  an  action  for  the  settle- 
ment and  distribution  of  his  estate  it  was  ascertained  and  adjudged  he  was 
indebted  to  her  in  the  sum  of  about  $11,000;  that  to  satisfy  that  and  other 
demands  against  his  estate  certain  real  estate  in  the  city  of  Louisville  *as 
adjudged  to  be  sold,  and  at  said  sale  J.  J.  demons,  the  husband  of  the 
plaintiff,  bid  for  and  became  the  purchaser  of  four  lots  descrihed  in  the  peti- 
tion and  judgment  in  this  action,  the  purchase  price  of  which  was  paid  ly 
entering  credit  therefor  upon  the  amount  found  due  by  her  guardian  to  the 
plaintiff.  But  the  plaintiff  states  that  through  negligence,  carelessness  or 
mistake  her  husbund  received  the  commissioner's  deed  for  said  lots,  of 
which  she  was  not  aware  until  since  his  death,  which  occurred  suddenly, 
and  while  he  was  away  from  home.      » 

It  is  clearly  shown,  by  the  evidence  in  this  case,  that  the  deceased  husband 
of  the  plaintiff  paid  no  part  of  the  purchase  price  of  the  lots  in  question, 
but  the  whole  of  it  was  paid  by  reducing  tb  that  extent  the  amount  of  her 
judgment  against  the  estate  of  her  late  guardian,  which  was  done  by  order 
of  the  court,  the  judgment  being  at  the  tijie  existing  and  unsatisfied.  It 
•also  appears  that  the  plaintiff  was  at  thev  time  just  about  twenty  one  years 
of  age  and  had  no  experience  in  business,  and  the  management  of  her  busi- 
ness was  intrusted  to  her  husband,  and  she  believed  the  title  of  the  lots  pur- 
chased by  him  at  the  sale  would  bo  and  had  been  conveyed  to  her,  otherwise 
she  would  not  have  consented  to  have  them  paid  for  with  her  means.  J.  J. 
demons  left  at  his  death  one  child,  Maggie  Judge  demons,  the  defendants 
an  infant,  also  child  of  the  plaintiff.  We  think  the  deed  was  made  by  the 
commissioner  to  J.  J.  Clemons  through  mistake,  and  without  t>Jbe  knowl* 
edge  or  consent  of  the  plaintiff,  and.  as  has  been  heretofore  held  by  this 
court,  relief  against  fraud  or  mistake  may  be  afitordoJ  as- well  In.  the  pro- 
curement and  execution  of  deeds  under  judgment  of  ooort  as  in  a  private 
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ttaaaaeftoD*  and  the  circumstances  utider  whiota  the  deed  In  question  was 
executed  make  tttte  *  ease  deserving  the  interposition  of  the  obauoellor. 

We  are.  therefore,  of  the  opinion  the  judgment  correcting  the  mistake  and 
directing  the  title  of  the  lot  oonveyed,  in  exchange,  by  judge,  as  well  as  the 
other  three,  to  be  Vested  in  the  plaintiff  is  proper ,  and  must  be  affirmed. 


COMMONWEALTH  v.  PATTERSON. 
(Filed  May  24,  1888—  Xot  to  be  reported. ) 

1.  BU19  of  exceptions—  A  statement  by  the  judge  apt  ended- to  tJ:e  bill  of 
exceptions  after  he  has  approved  and  signed  it  pan  not  be  considered  by  this. 
court. 

2.  Judicial  notice— The  court  and  jury  have  the  right  to  take  cogni?ance 
of  the  county  in  which  public  cities  and  towns  are  situated  without  proof 
aliunde  of  that  fact.  TTpon  a  trial,  in  Washington  county,  for  larceny,  the 
prosecuting  witness  testified  that  the  stolen  property  was  taken  in  Spring 
field.  Held— That  the  court  and  jury  had  the  right  to  presume  that  refer' 
ence  was  made  to  Springfield,  the  county  seat  of  Washington  county,  the 
presumption  being  that  they  knew  that  Springfield  is  the  county  seat  of 
Washington  county,  and  situated  in  that  county. 

3.  Evidence— Venue— After  the  Common  wealth's  attorney  announced 
through  with  his  evidence  the  question,  was  made  that  the  venue  was  not 
proved.  He  then  offered  to  recall  the  prosecuting  witness  to  rrove  that  the 
orirae  was  committed  in  Washington  county,  but  the  court  would  not  allow 
him  to  do  so,  and  Instructed  the  jury  to  find  for  defendant.  Held —That  it 
was-  the  duty  of  the  court  to  allow  the  evidence  for  the  purpose  of  deter- 
mining the  jurisdictional  question,  in  order  that  the  court,  if  it  had  not 
jurisdiction,  might  transfer  the  case  to  the  court  having  jurisdiction. 
(Criminal  Code,  section  2S0.) 

P.  W.  Hardin  for  appellant. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  having  been  indicted  in  the  Washington  Circuit  Court  for 
grand  larceny,  he  was  put  upon  his  trial,  and  upon  the  announcement  of 
the  appellant  that  it  was  through  with  its  evidence  the  circuit  court,  upon 
the  motion  of  the  appellee's  attorneys,  instructed  the  jury  to  find  for  the 
appellee. 

The  hill  of  exceptions  shows  that  Vancleave  testified  that  the  watch,  which 
the  appellee  is  charged  with  having  stolen,  was  taken  from  his  house  in 
Springfield.  The  bill  of  exceptions  also  shows  that  another  witness  testified 
that  Vancleave  lived  in  Springfield,  Washiugton  county.  The  bill  of  excep- 
tions concludes  as  follows: 

"The  foregoing  bill  of  exceptions  having  been  tendered  and  examiDed  by 

the  court  and  corrected,  is  now  approved  and  signed  and  ordered  to  be  made 

part  of  the  record  herein. 

"WM.  E.  RUSSELL, 

"Judge  18th  Ky.  District." 

"Following  the  bill  of  exceptions  and  the  official  signature  of  the  presiding 

judge  is  a  written  statement  signed  by  the  said  judge  to  the  effect  that  there 

was  no  evidence  before  the  jury  showing  that  the  appellee  committed  the 
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orlme  with  which  he  was  charged  in  Washington  county,  and  that,  for  that 
reason,  he  gave  the  jury  a  peremptory  instruction  to  find  for  the  appellee. 

Subsection  8  of  section  337  of  the  Civil  Code  provides  as  follows  "If  the 
bill  of  exceptions  be  approved  by  the  judge  be  shall  sign  it,  and  it  shall  be 
filed  as  a  part  of  the  record,  but  not  spread  at  large  upon  the  order  book.  If 
not  approved,  he  shall  correct  it  or  suggest  the  correction  to  be  made,  and 
Sign  it."  The  remaining  portion  of  the  section  provides  how  either  party 
objecting  to  the  correctness  of  the  bill  of  exceptions  as  signed  by  the  judge 
may  proceed.  The  bill  of  exceptions  shows  that' the  judge  corrected  it,  and 
then  approved  and  signed  it.  If  the  bill  of  exceptions  fully  and  correctly 
set  forth  the  evidenoe  it  was  the  duty  of  the  judge  to  sign  it.  If  it  did  not 
correctly  set  forth  the  evidenoe  it  was  his  duty  to  correct  it  so  as  to  make  it 
conform  to  the  truth,  and  then  sign  it.  This  he  did,  and  having  done  so, 
the  bill  of  exceptions  became  an  official  paper,  and  the  only  official  paper 
that  we  can  consider.  .  His  susbequent  written  statement  was  unauthorized 
and  unofficial,  therefore,  we  can  not  consider  any  statement  made  in  it. 
But  if  the  written  statement  was  considered  it  does  not  contradict  that  part 
of  the  bill  of  exceptions  that  represents  Vnncleave  as  testifying  that  the 
watch  was  taken  from  his  house  in  Springfield,  from  which  statement  the 
jury  had  the  right  to  presume  that  reference  was  made  to  Springfield,  the 
county  seat  of  Washington  county.  The  court  and  jury  have  the  right  to 
take  cognizance  of  public  cities  and  towns  within  their  jurisdiction,  without 
proof  aliunde  of  the  particular  county  in  which  they  are  situated;  they  are 
presumed  to  have  knowledge  of  that  fact;  for  instance,  the  court  and  jury 
are  presumed  to  know  that  Springfield  is  the  county  seat  of  Washington 
county,  and  that  it  is  situated  in  that  county.  This  presumption  is  judicial, 
and  no  proof  aliunde  is  required  of  the  fact.  The  burden,  threrefore,  was 
on  the  appellee  to  show  that  the  offeme  was  committed  in  some  other  juris- 
diction. 

After  the  Commonwealth's  attorney  announced  himself  through  with  his 
evidence  the  question  was  made  that  the  venue  was  not  proved;  he  then 
offered  to  recall  the  witness,  Vancleave,  for  the  purpose  of  proving  that  the 
crime  was  committed  in  Washington  county,  but  the  court  would  not  allow 
him  to  do  so.  and  instructed  the  jury  to  find  for  the  appellee.  This  evidence 
was  not  offered  as  tending  to  show  that  the  appellee  was  guilty  of  crime, 
but  it  was  offered  merely  for  the  purpose  of  establishing  the  jurisdiction  of 
the  court.  Section  230  of  the  Criminal  Code  provides:  "If,  during  the  trial, 
it  shall  appear  that  the  offense  was  committed  out  of  the  jurisdiction  of  the 
court,  but  within  the  jurisdiction  of  some  other  court  of  this  State,  the 
court  shall  stop  the  trial,  discharge  the  jury  and  take  the  proceedings  in  the 
case  directed  in  s(dions  106  and  167."  The  appellee  was  charged  with  the 
crime  of  grand  larceny,  and  there  was  proof  tending  to  show  that  be  was 
guilty  of  that  crime.  And  it  was  the  duty  of  the  court  to  allow  the  evidence 
for  the  purpose  of  determining  the  jurisdictional  question  in  order  that  the 
court,  if  it  had  not  jurisdiction,  might  transfer  the  case  to  any  other  court 
in  the  State  having  jurisdiction. 

As  the  appellee  has  been  acquitted  the  case  can  not  be  reversed;  the  clerk 
of  this  court  is,  therefore,  directed  to  certify  this  opinion  to  the  court  below. 


Digitized  by 


Google 


J 


TAYLOB  V.  COMMONWEALTH.  16* 

TAYLOR  v.  COMMONWEALTH. 

(Filed  May  24.  1888— Not  to  be  reported.) 

Criminal  law— Evidence  of  accomplice— As  the  conviction  of  appellant  was 
obtained  principally,  if  not  wholly,  upon  the  evidence  of  an  acknowledged 
accomplice,  the  accused  was  entitled  to  an  instruction  given  in  the  language 
of  section  241  of  the  Criminal  Code.  Therefore,  the  court  erred  in  omitting 
from  its  instruction  the  latter  part  of  that  section  which  provides  that  "the 
corroboration  is  not  sufficient  if  it  merely  shows  that  the  offense  was  com- 
mitted and  the  circumstances  thereof,"  and  the  error  was,  in  this  case,., 
prejudicial. 

D.  K.  Rawllngs  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellant  was  indicted  for  the  offense  of  housebreaking,  and  stealing 
therefrom,  and  the  only  evidence  connecting  him  with  the  commission  of 
it,  besides  that  given  by  an  avowed  accomplice,  was  that  a  bottle  of  whisky y 
identified  by  the  owner  of  the  storehouse  broken,  was  found  where  it  is 
probable  the  accused  hid  it.  But  that  fact  was  explained  by  him  and  by  his 
mother  and  sister  in  a  manner  calculated  to  relieve  him  from  the  charge, 
for  these  two  witnesses  testify  not  only  that  the  accused  purchased  the 
whisky  from  the  person  who  acknowledged  bis  own  guilt,  and  yet  testified* 
as  a  witness,  and  hid  it  because  his  father  was  opposed  to  the  use  of  whisky 
by  his  son,  but  they  also  state  facts  tending  strongly  to  establish  an  alibi. 
It  is,  therefore,  clear  that  the  .conviction  of  appellant  was  obtained  prin- 
cipally, if  not  wholly,  upon  the  evidence  of  an  acknowledged  accomplice, 
and  the  accused,  as  has  been  repeatedly  held  by  this  court,  was  entitled  to 
an  instruction  to  the  jury  given  in  the  language  of  section  241,  Criminal 
Code,  which  is  as  follows:  "A  conviction  can  not  be  had  upon  the  testimony 
of  an  accomplice,  unless  corroborated  by  other  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  offense;  and  the  corroboration  is 
not  sufficient  if  it  merely  show  that  the  offense  was  committed  and  the  cir- 
cumstances thereof.*'  The  lower  court  omitted  from  the  instruction,  given 
on  its  own  motion,  the  last  part  of  the  section  which  we  have  quoted,  and- 
refused  to  give  an  instruction  asked  for  in  behalf  of  the  accused  in  the  lan- 
guage and  embodying  the  entire  substance  of  that  section. 

It  is  not  difficult  to  perceive  how  a  corroboration  by  another  person  of  the 
testimony  of  an  accomplice  as  to  the  commission  of  the  offense  and  the  cir- 
cumstances under  which  it  was  committed  might  be  regarded,  ly  an  or- 
dinary jury,  as  tending  to  connect  the  accused  with  it,  even  in  the  absence 
of  other  evidence  in  fact  having  such  tendency  or  reasonable  effect.  And 
hence  the  necessity  of  clearly,  fully  and  explicitly  instructing  the  jury  what 
evidence,  according  to  law,  they  may,  and  what  they  may  not,  consider 
sufficient  to  connect  the  defendant  with  the  commission  of  the  offense.  Be- 
sides, the  legislature  has  deemed  it  necessary  to  prescribe  tho  condition  upon 
which  the  testimony  of  an  accomplice  may  be  received,  and  the  inle  by 
which  juries  are  to  be  governed  in  determining  the  credibility  of  such  testi- 
mony, and  courts  are  not  authorized  to  disregard  the  conditions  or  relax  or 
impair  the  rule. 
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For  that  error,  which  we  consider  prejudicial  to  the  substantial  rights  of 
the  accused,  the  judgment  is  reversed  for  a  new  trJaL- 


KENTUCKY,  CENTRAL  B.  R.  CO.  v.  ACKX.EY. 
(Filed  May  24,  188B.) 

1.  Master  and  servant— 'Respondeat  superior— Servants  in  the  employ  of  a 
railroad  company  controlling  and  directing  the  movements  of  one:  train  are, 
with  reference  to  those  in  the  same  company  upon  another  train,  to  be  re* 
garded  as  the  agents  of  the  company,  and  not  the  agents  of  each  other.  And 
where  a  servant  of  one  train  is  injured  by  the  negligenoe  of  a  servant  upon 
the  other,  the  maxim  respondeat  superior  applies,  and  the  company  is  liable. 

In  this  case,  in  which  the  engineer  upon  a  passenger  train  seeks  to  recover 
of  the  company  for  injuries  received  in  a  collision -of  his  train  with  a  freight 
train,  it  is  held  that  there  was  evidence  tending  to  show  that  the  injury  was 
caused  by  the  willful  neglect  of  not  only  the  engineer,  but  the  conductor  of 
the  freight  train,  who  had  the  power  to  direct  its  movements,  and,  there- 
fore, the  court  did  not  err  in  refusing  a  peremptory  instruction. 

2.  Compensatory  damages  for  personal  injuries  when  death  does  not  ensue 
are  confined  to  the  expense  of  cure,  value  of  time  lost,  and  a  fair  compensa- 
tion for  the  physical  and  mental  sufferings  caused  by  the  injury,  and  for 
aiy  permanent  reduction  of  the  power  to  earn  money. 

The  court  in  this  case  instructed  the  jxiry  that  if  they  heliveed  that  by  rea- 
son of  plaintiff's  injuries  "he  was  temporarily  or  permanently  disabled  from 
labor  at  his  business  in  whole  or  in  part,  arid  that  said  injuries  weie  the 
result  of  willful  negligence  of  plaintiff's  employes,  *  *  *  they  shall  find 
for  him  such  damages  as  he  sustained,  not  exceeding  the  amount  claimed  in 
the  petition,"  Held— That  this  instruction  restricted  the  inquiry  of  the 
jury  in  assessing  damages  to  the  reduction  of  the  plaintiff's  power  to  earn 
money,  and,  therefore,  the  failure  to  give  another  instructon  as  to  the  cri- 
teria of  compensation  -  calling  attention  to  other  elements  of  damages— was 
not  prejudicial  to  defendant.  Moreover,  as  to  physicians'  bills  and  lost  time, 
the  plaintiff's  attorneys  having  announced  on  the  trial  that* he  made  no 
«laim  on  that  account;  and  the  jury  having  heard  the  disclaimer,  it  is  not 
to  be  presumed  that  they  considered  them. 

8.  Punitive  damages -The  jury  were  not  authorised  by  the  instruction  to 
find  punitive  damages.  The  direction  to  find  such  damages  as  the  plaintiff 
sustained  is  entirely  distinct  from  the  idea  of  punitive  damages. 

L.  T.  Applegate  and  G.  C.  Lock  hart  for  appellant. 

Cawan  &  Ferris,  John  H.  Fryer  and  J.  W.  Peck  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Appellee  brought  this  action  to  recover  damages  for  personal  i?»juries,  re- 
sulting from  a  collision  of  a  passenger  train  of.  cars,  upon  which  he  was  act- 
ing as  engineer,  with  a  freight  train,  both  being  at  the  time  operated  upon 
appellant's  road. 

The  collision,  which  it  is  in  the  petition  alleged  was  caused  by  the  willful 
negligence  of  appellant  and  its  servants,  occurred. a  short  distance  south  of 
the  end  of  the  side  track  at  Catawba  station,  but  at  a  curve  in  the  roa4 
where  those  in  charge  of  the  respective  trains  could  not  perceive  the  danger 
in  time  to  prevent  it.  It  appears  from  the  evidence  the  passenger  train  was 
*it  the  time  going  from  Covington  south,  and  was  due  at  Catawba  at  ft  10  p. 
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m.  and  atFalxnouth  at -ft.  18  p.  m.  ;Tfcereis  a  slight  difference  in  the  testi- 
mony of  the  engineer -and  the  local  agent  at  Falmouth  hi  regard  to  the  T  in- 
cise time  the  freight  train  left  that  station,  bound  north,  but  we  think  it  i* 
satisfactorily  shown  it  did  not  leave  soon  enough r  going  the  aJlownlle  rate* 
of  speed,  to  arrive  at  Catawba  and  get  upon  the  side  track  in  ten  miuuto  s,- 
the  time  prescribed  by  the  rules  of  the  company,  or  any  length  of  time, 
before  the  passenger  train  was  due  there.  -And  aa  the  latter  train  was  a & 
near  on  time  as  is  generally  practicable,  and  was  entitled  to  the  track,  it  ia 
evident  the  collision  was  caused  by  those  in  charge  of  the  freight  trnirr 
wbiob  was  four  or  five  hours  behind  time,  leaving  Falmouth  when  a  eellisio* 
would  he  proJbahle,  if  not  inevitable.  We,  therefore,  think  there  was  evidence- 
tending  to  show,  if  not  olearly  snowing,  the  injury  to  appellee  was  caused 
by  the  willful  neglect  of  npt  only  the  engineer,  but  conductor  of  the  freight- 
train,  who  had  the  power  to  direct  its  movements,- and  ordered,  or  improp- 
erly permitted,  the  departure  from  Falmouth,  and  the  lower  court  did  not 
err  in  overruling  the  motion  of  the  defendant  for  a  peremptory  instruction 
to  the  jury,  if  the  maxim  respondeat  superior  be  applicable  to  a  ease  like 
this.  And  that  it  should  be  thus  applied  has  been  settled  by  this  court  in 
L.,  JD.  &  L.  R.  R.  Co,  v.  Cavens'  Adm'r,  9  Bush,  559. 

In  that  case  the  aption  was  instituted  by  the  personaL  representative  of  an» 
engineer  whose  life  was  destroyed  by  reason  qf  a  collision  of  the  train  he  was 
on  with  another  freight  (pain.  The  two  trains  were  not  in  that  «ase,  as  la- 
this, moving  in  an  opposite  direction,  but  the  one  upon  which  the  decedent- 
was  acting  as  engineer  was  in  rear  of  and  ran  into  the  other,  that  was  at 
the  time,  -and  had  been  for  a  half  an  hour  or  more,  stationary  at  the  foot  of 
an  up-grade,  or  vainly  trying  to  ascend  it.  But  notwithstanding  the  evi- 
dence showed  the  train  dispatcher  was  also  negligent,  yet  the  question  of 
the  liability  of  the  company  for  the  negligence  of  the  conductor  of  the  train 
in  front  in  failing  to  give  auy  signal  or  warning  by  which  those  on  the 
coming  train  might  have  been  advised  of  the  danger  of  a  collision,  was 
directly  considered  and  determined  in  the  affirmative.  It  was  argued  in 
that  case  that  the  rule  should  be  applied  that  when  a  ttunilrer  of  persona 
contract  to  perform  service  for  another,  the  employes  riot  being  superior  or 
subordinate  to  each  other  in  its  performance,  and  one  is  injured  through  the 
negligence  of  another,  they  are  to  be  regarded. as  the  agents  of  eaoh  other, 
and  no  recovery  can  be  bad  against  the  employer.  But  it  was  held  that  a 
different  rule  prevails  when  the  employment  is  several,  and  when  one  is 
subordinate  to  the  other  or  occupies  such  a  position  in  the  service  with 
reference  to  bis  co-laborer  as  precludes  him  having  any  control  over  hia- 
actions  or  right  to  advise  even  as  to  the  manner  in  which  the  service  is  to  he 
performed.  And  the  court  used  this  language:  "II  Cavens,  the  person 
killed,  had  been  on  the  same  train  with  Armstrong,  the  negligent  con- 
ductor, and  in  a  condition,  by  reason  of  his  equality  with  him  as  an  em- 
ploye, to  watch  over  and  provide. against  his  negligence,  the  reasons,  then* 
for  refusing  to  make  the  company  liable  would  apply;  but  where  on,  different 
trains,  and  with  no.  opportunity  to  exercise,  this  watchful  care  over  eaoh 
other,  the  reason  for,  releasing  the  company  from  responsibility  ceases  to 
exist,  and  in  such  case  those  controlling  and  directing  the  movement  of  one 
train  with  reference  to  those  upon  another  train  must  be.  regarded  as  the 
agents  of  the  company."  It  is  useless  to  add  to  what  was  said  in  that  case,. 
because  the  rule  there  adopted  is  clearly  applicable  in  this,  and  is  reasonable? 
and  just. 
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The  next,  and  only  other,  question  made,  in  argument  for  appellant  arises 
on  instruction  No.  1,  given  at  the  instance  of  appellee,  as  follows:  "If  the 
the  jury  believe,  from  all  the  evidence,  that  the  plaintiff  was  in  the  employ- 
ment of  the  defendant  as  engineer  of  passenger  train  No.  6,  known  as  the 
fast  line  on  said  defendant's  road,  and  was  so  in  charge  of  said  train  on  the 
evening  of  the  first  day  of  December,  1882,  and  that  said  train  collided  with  lo- 
cal freightitrain  No.  13,  belonging  to  said  defendant,  on  the  said  road,  near  Ca- 
tawba Station,  on  said  road,  and  that  thereby  said  plaintiff  received  injuries 
on  his  bead,  shoulders,  hip  and  spine,  or  either  and  that  from  said  injuries  he 
was  temporarily  or  permanently  disabled  from  labor  at  his  business,  in  whole 
or  in  part,  and  that  said  injuries  were  the  result  of  the  willful  negligence  of 
defendant's  employes  in  control  of  said  freight  train  No.  13  at  said  time, 
they  shall  find  for  the  plaintiff  such  damages  as  he  sustained,  not  exceeding 
the  amount  claimed  in  the  petition,  unless  they  shall  further  believe  from 
the  evidence  that  said  plaintiff  contributed  by  his  own  negligence  to  bring 
about  said  collision  and  injuries,  and  but  for  said  plaintiff's  negligence  he 
would  have  escaped  the  injuries,  in  which  latter  case  they  should  find  for 
the  defendant."  The  objections  made  by  counsel  to  that  instruction  are 
that  it  authorized  tbe  jury  to  give  compensatory  damages,  without  being 
informed  by  the  court  of  the  criteria  by  which  it  was  their  duty  to  be  gov- 
erned in  fixing  the  amount,  and  in  directing  them,  in  case  they  believed  the 
injury  was  the  result  of  willful  neglect,  to  find  punitive  damages,  instead  of 
leaving  such  finding  to  their  discretion. 

Compensatory  damages,  for  personal  Injuries  where  death  does  not  ensue, 
as  held  by  this  court,  is  confined  to  the  expense  of  cure,  value  of  time  lost, 
a  fair  compensation  for  the  physical  and  mental  suffering  caused  by  the 
injury,  and  for  any  permanent  reduction  of  the  power  to  earn  money.  (L. , 
C.  &  L.  R.  R.  Co.  v.  Cavens'  Adm'r,  9  Bush,  728;  Muldraugh's  Hill.  C. 
and  C.  T.  Co.  v.  Maupin,  79  Ky.,  101.) 

Neither  the  expense  of  cure,  value  of  time  lost,  nor  mental  and  physical 
suffering  are  referred  to- in  the  instruction  as  elements  of  damages  sustained 
by  the  plaintiff  and  to.  be  assessed  by  tbe  jury,  but  the  language  used  by  the 
court  restricted  their  inquiry  to  the  extent  of  his  disability  to  labor  at  his 
business,  that  is,  reduction  of  his  power  to  earn  money. 

It  appears  that  during  the  examination  of  the  plaintiff  as  a  witness  he 
was  asked  if  the  defendant  did  not  pay  his  physicians'  bills  and  also  pay  for 
his  lost  time,  whereupon  the  attorneys  for  the  plaintiff  announced  he  made 
no  claim  for  expenses  on  account  of  medical  attention  or  loss  of  time.  "We 
must,  therefore,  presume  the  lower  court,  as  was  its  duty,  purposely  omitted 
to  mention  in  the  instruction  either  of  those  two  elements  of  damages,  and 
that  the  jury,  having  heard  the  disclaimer,  did  not,  in  the  absence  of  an  in- 
struction to  that  effect,  take  them  into  consideration  in  assessing  tbe 
amount.  As  the  jury  had  the  right,  and  it  was  their  duty,  to  consider  the 
mental  and  physical  suffering  caused  by  the  injury,  the  failure  of  the  court 
to  instruct  them  to  do  so  was  certainly  not  prejudicial'  tb  tbe  defendant. 

We  do  not  think  the  jury  could  have  regarded  themselves  authorized  by 
the  instruction  to  find  punitive  damages.  The  language  is:  "They  shall 
find  for  the  plaintiff  such  damages  as  he  sustained,"  which  is  entirely  dis- 
tinct from  the  idea  of  exemplary  or  pnnitive  damages;  that  might  have  been 
given  to  or  found  for,  l?ut  could  not,  iu  any  sense,  have  been  sustained  by, 
-him. 
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There  is  some  contrariety  in  the  testimony  as  to  the  character  and  extent 
of  the  injury  done  to  the  plaintiff.  But  there  was  evidence  before  the  jury 
conducing  to  show  his  sufferings  were  great,  and  the  injury  of  a  serious  and 
permanent  nature.  And  we  are  not,  therefore,  authorized  to  say  the  verdict 
was  the  result  of  passion  or  prejudice,  or  that  the  amount  of  damages  fixed 
is  so  excessive,  compared  with  like  oases  heretofore  passed  on  by  this  oourt, 
as  to  justify  a  reversal. 

Judgment  affirmed. 


ATKINSON,  &o.  v.  GOWDY'S  ADM'R,  &c. 
(filed  June  5,  1888— Not  to  be  reported.) 

Homestead— A  mortgage  executed  by  the  husband  alone  does  not  operate 
to  deprive  either  him  or  his  wife  of  the  homestead  exemption  right  in  the 
land  mortgaged,  nor  deprive  the  husband  of  the  power  to  sell  and  pass  a 
-complete  title  to  the  purchaser  of  such  land  of  the  value  of  not  exceeding 
$1,000,  and  invest  the  proceeds  in  another  homestead. 

In  this  casp.  the  husband  having  executed  a  mortgage  on  land  to  whioh 
be  was  entitled  as  a  homestead,  the  wife  hot  uniting  in  the  mortgage,  it 
-was  error  to  decree  a  sale  of  the  land  for  the  satisfaction  of  the  mortgage 
debt,  subject  to  the  homestead  right,  the  land  being  of  less  value  than  $1,000; 
and  the  purchaser,  at  the  commissioner's  sale,  having  acquired  nothing  by 
his  purchase,  the  sale  should  have  been  set  aside. 

Thomas  H.  Hinos  and  J.  R.  Robinson  for  appellants. 

Gi  W.  Craddock  and  R.  E.  Puryear  for  appellees. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  judgment  rendered  in  this  case  is  in  substance  that  the  plaintiff,  in 
virtue  of  the  mortgage  executed  by  the  husband  alone,  the  wife  not  uniting, 
has  a  lien  on  the  land  for  the  payment  of  the  debt  sued  on,  and  the  right  to 
have  so  much  of  it  as  may  be  necessary  sold  subject  to  the  homestead  inter- 
est of  Elizabeth,  the  wife,  and  R.  N.  Atkinson,  the  husband  and  debtor,  the 
land  being  of  less  value  than  $1,000.  It  is  not  clear,  from  the  transcript  be- 
fore us,  whether  it  was  intended  by  the  lower  court  to  adjudge  that  both  of 
tbem,  or  only  the  wife,  is  entitled  to  the  homestead  exemption,  for  which 
the  sale  is  directed  to  be  made  subject  to  the  interest  of  both  of  them.  The 
homestead  is  directed  to  be  allotted  to  her  only. 

Under  that  judgment  the  commissioner,  as  he  reported,  sold  the  land,  sub- 
ject to  the  dower  and  homestead  interest  of  Elizabeth  Atkinson,  for  the  sum 
of  $300.  the  tract  having  been  appraised  at  $687.50,  the  plaintiff,  who  is  per- 
sonal representative  of  the  mortgagee,  now  dead,  becoming  the  purchaser. 

And  the  exceptions  filed  to  the  report  of  sale  by  Atkinson  and  wife  were, 
at  a  subsequent  term  of  court,  overruled  and  the  sale  confirmed. 

Section  13,  article  13,  chapter  38,  General  Statutes,  provides  that  "no 
mortgage,  release  or  waiver  of  such  exemption,  homestead,  shall  be  valid 
unless  the  same  be  in  writing,  subscribed  by  the  defendant  and  his  wife, 
and  acknowledged  and  recorded  in  the  same  manner  as  conveyances  of  real 
estate."  And  it  has  been  often  held  by  this  oourt  that  a  mortgage,  in  whioh 
the  wife  does  not  join,  does  not  pass  the  homestead  right  of  either  of  them. 
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(Thorn  v.  Darlington,  6  Bosh,  648;  Wing  v.  fiaytlen,  10  Bush,  £76;  Long  v. 
©Wort,  80  Ky.,  168:) 

The  purport  of  the  judgment  in  this  case  is  that  the  effect  of  the  mort. 
gage  was  to  divest  the  husband  of  bis  homestead  right,  and  the  commis- 
sioner, so  construing  It,  sold  the  land,  subject  only  to  the  dower  and 
homestead  right  of  the  wife.  And  -consequently,  if  that  judgment  stands, 
the  purchaser,  upon  the  death  of  the  wife,  would  own  and  be  entitled  to  the 
possession  of  the  entire  tract,  although  the  husband  might  be  still  living 
and  a  bona  fide  housekeeper  with  a  family. 

A  mortgage  executed  by  the  husband  alone  does  not  operate  to  depriye 
either  him  or  his  wife  of  the  homestead  exemption  right  in  the  land  mort- 
gaged, nor  deprive  the  husband  Of  the  power  to  sell  and  pass  a  complete 
title  to  the  purchaser  of  suoh  land  .of  the  value  of  not  exceeding  $1,000,  and 
invest  the  proceeds  in  another  homestead. 

We  think  $he  oourt  erred  in  subjecting  any  part  of  the  land  or  interest  in 
tt  to  sale  to  satisfy  the  mortgage  debt,  and  as  the  purchaser  at  the  commis- 
sioner's sale  acquired  nothing,  the  sale  ought  to  have  been  set  aside,  and  so* 
the  action,  so  far  as  it  seeks  a  sale  of  the  land,  is  dismissed  without  preju- 
dice. 

Judgment  reversed  for  further  proceedings  consistent  with  this  opinion. 


MAXWELL  v.  BRYANT. 

SAME  v.  SAME. 

LUDLOW  v.  MAXWELL. 

(FHed  June  16,  1888— Not  to  be  reported.) 

1.  Appeals— Bight  to  dismiss—Appellant  transferred  his  interest  in  the 
property  in  controversy  to  M.  for  a  monied  consideration  and  upon  the 
further  condition  that  M.  was  to  pay  certain  counsel  fees  and  costs.  M.  and 
the  appellees  come  now  and  move  the  court  to  dismiss  the  appeals.  This 
motion  is  objected  to  by  appellant  and  Kis  counsel.  Held— That  a  compli- 
ance with  the  terms  of  settlement  must  be  shown  before  this  oourt  will  dis- 
miss the  appeal  over  the  objection  of  appellant  and  bis  counsel. 

3.  *Same— In  a  proceeding  to  divide  land  M.  obtained  a  judgment  favorable 
to  her  interest  and  against  that  of  L.,  who  prosecutes  an  appeal.  Pending 
the  appeal  M.  has  died,  leaving  two  children.  C.,  one  of  them,  has  conveyed 
her  interest  to  a  trustee,  who  unites  with  the  other  child  of  M.  and  with  L., 
the  appellant,  In  a  motion  asking  this  court  to  reverse  the  judgment.  €.* 
by  counsel,  opposes  the  motion,  saying  that  the  trust  deed  is  void,  and  that 
she  has  employed  counsel  to  have  it  cancelled.  Held— That  C.  has  the  right 
to  be  beard  on  the  appeal. 

O'Hara,  Bryan  &  Cleary  for  appellees. 

Ha  11am  &  Myers  for  Ludlow,  &c. 

Anneal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pry  or. 

In  the  first  two  cases  of  Harwell  v.  Bryant  It  appears  that  Maxwell,  **» 
appellant,  bad  transferred  hia  interest  to  the  property  moontibversy  to  Mc- 
Coy for  a  monied  consideration  paid  and  upon  the  further  oondlticm  tba* 
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McCoy  was  to  pay  the  attorneys'  fees  of  counsel  for  Bryant  and  all  costs. 
MoCoy  and  the  appellees  in  those  oases  come  now  and  move  the  oourt  to  dis- 
miss the  appeals.  This  motion  is  objected  to  by  Maxwell  and  by  his  counsel, 
O'Hara,  Bryan  &  Cleary.  No  tender  has  been  made  of  the  attorneys'  fees 
or  offer  to-pay,  and  a  compliance  with  the  terms  of  settlement  must  be 
shown  before  this  oourt  will  dismiss  the  appeals  over  the  objection  of  the 
appellant 'and  his  counsel. 

In  the  case  of  Ludlow  v.  Maxwell,  it  appears  that  this  was  a  proceeding 
in  the  oourt  below  to  divide  a  valuable  tract  of  land  and  lots  in  the  county 
of  Kenton ;  that  Mrs.  Maxwell  obtained  a  judgment  below  favorable  to  her 
interest  and  against  that  of  Ludlow,  who  prosecutes  the  appeal.  Mrs.  Max- 
well is  now  dead,  having  left  two  children.  One  of  them,  Mrs.  Connor, 
oonvayed  her  interest  in  this  land  to  a  trustee,  who  now  unites  with  Lud- 
low, the  appellant,  and  with  the  other  child  of  Mrs.  Maxwell  in  a  motion,  ask- 
ing this  court  to  reverse  the  judgment  below,  with  directions  to  dismiss  the 
petition.  Mr6.  Connor,  by  her  counsel,  opposes  the  motion,  and  says  that 
the  trust  deed  in  void,  and  she  has  employed  counsel  to  have  it  cancelled. 
Her  oounsel  is  the  same  employed  by  her  mother  to  bring  the  original  action 
for  a  division.  If  the  statement  of  counsel  be  true,  the  beneficiary,  Mrs. 
Connor,  has  a  direct  interest  in  the  controversy,  and  if  this  action  was  pend- 
ing below  she  could  be  made  a  party  and  allege  her  complaint.  She  baa 
the  right  to  be  heard  here,  and,  therefore,  the  motion  in  each  case  is  over- 
ruled. 


HENSLEY  v.  COMMONWEALTH. 
(Filed  June  16,  1888— Not  to  be  reported.) 

1.  Bribery— Arrest  of  judgment—The  only  ground  upon  which  a  judgment 
in  a  criminal  case  can  be  arrested  is  that,  the  facts  stated  in  the  indiotment 
do  not  constitute  a  public  offense  within  the  jurisdiction  of  the  court. 

As  the  Indiotment  in  this  case  for  vote  selling  is  direct  and  certain  as  to 
both  the  party  and  the  offense  charged  and  the  place  of  commission,  the 
matters  stated  constitute  a  public  offense,  although  the  indiotment  does  not- 
state  who  gave  the  bribe. 

2.  Evidence— The  only  witness  for  the  Commonwealth  says  that  he  heard 
a  conversation  between  the  defendant  and  another  as  to  voting,  but  instead 
of  detailing  it  states  what  he  "thinks"  the  defendant  was  to  do  and  the  in-1 
duceinent.  Held— That  the  defendant's  objection  to  this  testimony  should 
have  been  sustained. 

J.  H.  Tinsley  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  form  Harlan  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Holt. 

The  only  ground  upon  which  a  judgment  in  a  criminal  case  can  be  arrested 
is  that  the  facts  stated  in  the  Indictment  do  not  constitute  a  public  offense 
within  the  jurisdiction  of  the  court.    (Criminal  Code,  section  276.) 

This  indictment  for  vote  selling  is  direct  and  certain  as  to  both  the  party 
and  offense  oharged  and  the  place  of  commission. 

September  1,  1888—2 
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In  setting  forth  the  circumstances  it  does  not  state  who  gave  the  bribe, 
bat  it  charges  that  the  appellant,  at  precinct  No.  9,  in  Harlan  county,  in 
consideration  of  one  in  money,  voted  at  the  August  election,  188ft,  for  one 
Huff  for  county  court  clerk  of  said  county. 

There  was  no  demurrer  to  the  indictment.  It  is  not,  therefore,  a  question 
whether  an  offense  was  defectively  stated,  but  whether  one  was  stated  at  all. 

In  our  opinion  the  matters  stated  in  the  indictment  did,  if  true,  constitute 
a  public  offense. 

But  one  witness  for  the  Commonwealth  was  introduced.  He  stated,  as 
the  bill  of  exceptions  recites,  "that  at  the  August  election,  1886,  In  Harlan 
county,  he  heard  some  talk  between  Leander  Ski  dm  ore  and  Gilbert  Hensley 
(the  defendant)  about  voting.  He  thinks  that  Gilbert  and  his  brother, 
Andy,  who  was  drunk,  was  to  vote  for  W.  C.  S.  Huff  for  clerk  and  Wilson 
Hensley  for  jailer,  and  some  other  candidates,  but  that  it  would  take  $15. 
He  afterwards  gave  said  Skid  more  f5,  and  Skid  in  ore  said  he  had  $10." 

The  appellant  objected  and  excepted  to  the  above  testimony. 

The  witness  further  stated  that  Gilbert  and  Andy  Hensley  voted  for  Huff 
and  Hensley  at  the  election ;  that  he  did  not  know  whether  the  appellant 
got  any  money  or  not;  that  he  did  not  give  him  any,  and  that  he  (the  ap- 
pellant) was  for  Huff  all  the  time. 

The  accused  testified  that  he  voted  for  Huff  and  Hensley,  and  was  for  them 
all  the  time,  and  did  all  he  could  for  them ;  that  Skidmore  gave  him  $15  to 
procure  his  brother,  Andy,  to  vote  for  them,  and  he  gave  him  the  money, 
and  he  did  vote  for  them ;  that  he  kept  none  of  the  money  himself;  did  not 
agree  to  take  any  of  it,  nor  did  he  vote  for  any  bribe  or  by  reason  of  the 
offer  of  aDy. 

No  other  testimony  was  offered  upon  the  trial. 

It  is  manifest  that  the  jury  based  their  verdict  upon  the  testimony  of 
the  witness  for  the  Commonwealth  that  was  objected  to  by  the  appellant. 
It  was  incompetent.  The  witness  says  that  he  heard  a  conversation  between 
Skidmore  and  the  accused  as  to  voting,  but  instead  of  detailing  it  he  states 
what  he  "thinks"  the  latter  was  to  do  and  the  inducement. 

A  conviction  in  a  case  like  this  deprives  one  of  a  right  which  should  not 
only  be  highly  prized  by  the  citizen,  but  the  proper  exercise  of  which  is  Im- 
portant to  the  State. 

It  should  only  be  had  in  a  case  where,  upon  proper  testimoDy,  the  accused 
Is  proven  guilty  beyond  a  reasonable  doubt. 

It  is  unnecessary  to  consider  the  other  questions  presented,  as  for  the 
error  indicated  the  original  judgment  and  attempted  amendatory  one  must 
be  and  are  reversed,  and  the  cause  is  remanded,  with  directions  to  grant  the 
appellant  a  new  trial. 


ELDRIDGK  v  COMMONWEALTH. 
(Filed  June  16,  18SH. ) 
1.  Punishment  at  hard  labor  for  nonpayment  of  line— In  order  to  author- 
ize the  punishment  at  hard  labor  in  lieu  of  imprisonment  for  nonpayment 
of  a  fine,  as  provided  by  the  act  of  April  10,  1878,  the  jury  must  say  in  terms 
whether  the  defendant  shall  be  put  at  hard  labor.  It  was  not  sufficient  in 
this  case  for  the  jury  to  say  in  their  verdict :  "The  working  statute  applied.  " 
It  was  the  duty  of  the  court  to  iustruct  the  jury  what  was  the  nature  and 
meaning  of  the  statute,  and  for  them  to  fix  in  their  verdict  the  character 
and  extent  of  the  punishment,  if  any,  they  Intended  to   inflict  under  it. 
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2.  Same — No  offenses  for  which  a  greater  or  other  punishment  than  fine 
and  imprisonment  can  be  inflicted  are  contemplated  by  the  statute.  There- 
fore, the  punishment  of  hard  labor  can  not  be  imposed  in  addition  to  the 
punishment  of  exclusion  from  office  and  suffrage. 

John  Dlshman  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

The  offense  charged  in  the  indictment 'against  appellant  is  receiving  a 
'bribe  for  his  vote  at  an  election,  denounced  by  section  11,  article  19,  chapter 
-S3,  General  Statutes,  the  punishment  for  which  is  a  fine  from  $50  to  $500, 
and  exclusion  from  office  and  suffrage. 

But  under  an  instruction  of  the  court  the  jury  returned  a  verdict  of 
guilty,  fixing  the  punishment  at  $50,  exclusion  from  office  and  suffrage, 
and,  in  the  language  used,  "the  working  statute  applied/'  And  thereupon 
the  court  rendered  judgment  for  the  fine,  for  excluding  him  from  office  and 
.suffrage;  and  further,  that,  having  failed  to  pay  or  replevy  the  fine  and  the 
cost  of  the  prosecution,  he  be  placed  in  the  custody  of  the  jailer  and  worked 
in  the  public  streets  and  roads  of  Harlan  county  the  period  of  fifty  days  of 
eight  hours  each,  under  the  supervision  of  the  jailer,  and  when  not  at  work 
tp  be  kept  in  jail. 

The  "working  statute,"  as  it  is  called  in  the  verdict,  and  under  which  the 
judgment  of  the  court  was  in  part  rendered,  is  one  approved  April  10,  1878. 
< General  Statutes,  new  edition,  page  4*54. ) 

By  section  2  of  that  statute  it  is  provided  that  if  part  or  all  of  a  penalty  for  a 
misdemeanor,  prescribed  in  chapter  2fl,  General  Statutes,  "be  a  fine,  it  shall 
be  in  the  discretion  of  the  jury  fixing  the  amount  of  the  fine  to  say  in  its 
-verdict  whether,  if  the  fine  and  costs  are  not  immediately  paid  or  replevied 
by  the  defendant,  he  shall  be  put  at  hard  labor  In  lieu  of  imprisonment  for 
nonpayment  of  the  fine;  and  if  such  be  the  verdict  of  the  jury  the  court 
3hall  direct  that  the  defendant  be  placed  under  the  control  of  the  jailer  at 
bard  labor  for  the  benefit  of  the  county,"  etc. 

There  are  two  sufficient  reasons  why  the  judgment  rendered  in  this  case  is 
erroneous  and  illegal : 

1st.  The  statute  gives  to  the  jury  discretion  to  say,  and  to  authorize  any 
judgment  of  the  court  in  regard  thereto,  it  seems  to  us,  requires  the  jury  to 
say,  in  terms  whether  the  defendant  shall  be  put  at  bard  labor. 

It  is  not,  in  our  opinion,  sufficient  for  the  jury  to  say  in  their  verdict 
merely  "the  working  statute  applied."  It  was  the  duty  of  the  court  to  in- 
struct the  jury  what  was  the  nature  and  meaning  of  the  statute,  and  for 
them  to  fix,  or  not  to  fix,  in  their  verdict  the  character  and  extent  of  the 
punishment  they  intended  to  inflict  under  it. 

3d.  The  offenses  for  which  it  was  intended  by  the  statute  to  prescribe  the 
punishment  of  hard  labor  are  manifestly  such  as  may  be  punished  under 
chapter  99  of  the  General  Statutes  merely  by  fine  and  imprisonment  in  the 
county  jail,  and  such  as,  by  reason  of  the  punishment,  are  denominated 
misdemeanors,  as  distinguished  from  crimes  and  high  misdemeanors,  for 
which,  under  section  4,  article  8  of  the  Constitution,  a  person  ma 
-eluded  from  office  and  from  suffrage. 
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Section  1  of  the  6tatute  relates  to  cases  where  a  part  or  all  the  penalty 
prescribed  is  confinement  in  the  county  jail,  while  section  2  relates  to  cases 
where  part  or  all  the  penalty  is  a  fine,  the  punishment  by  hard  labor  being 
authorized  in  the  discretion  cf  the  jury  under  both  sections.  And  section  8 
is  as  follows:  "If  the  penalty  for  a  misdemeanor  prescribed  in  said  chapter 
be  both  fine  and  imprisonment,  the  principle  of  section  1  shall  govern  as  to 
the  imprisonment,  and  that  of  section  9  of  this  act  shall  govern  as  to  the 
fine." 

It  is  thus  made  clear  that  no  offenses  for  which  a  greater  or  other  punish- 
ment than  fine  and  imprisonment  can  be  inflicted  are  contemplated  by  the 
statute,  and  that  the  punishment  of  hard  labor  can  not  be  imposed  in  addi- 
tion to  the  punishment  of  exclusion  from  office  and  suffrage. 

In  our  opinion  the  judgment  rendered  in  this  case  is  unauthorized  and 
void,  and  consequently  must  be  reversed  for  a  new  trial. 


PEARCE  v.  COMMONWEALTH. 
(Filed  June  16,  1888— Not  to  be  reported.) 

1.  Presentment  of  indictment— The  orders  in  this  oase  show  a  substantia? 
compliance  with  section  121,  Criminal  Code,  which  provides  that  the  indict- 
ment must  be  presented  by  the  foreman  in  the  presence  of  the  grand  jury  to* 
the  court  and  filed  with  the  clerk  and  remain  in  bis  office  as  a  public  record* 

9.  Prejudicial  errors— There  can  be  no  reversal  for  the  admission  of  in- 
competent testimony  which  could  not  have  prejudiced  the  defendant. 

8.  Evidence—- Conspiracy— Upon  the  trial  of  appellant  for  murder  the 
court  properly  refused  to  allow  defendants  jointly  indicted  with  him  to  tes- 
tify in  his  behalf,  a  conspiracy  between  the  defendants  being  charged,  and 
there  being  evidence  tending  strongly  to  show  the  existence  of  the  alleged 
conspiracy. 

4.  Evidence— Although  the  killing  with  which  appellant  was  charged 
seems  to  have  been  the  result  of  a  feud,  the  court  properly  refused  to  allow 
a  witness  to  state  what  he  heard  the  leader  of  one  of  the  factions  say  in  re- 
gard to  the  killing. 

5.  Withdrawal  of  incompetent  evidence— Although  a  copy  of  an  indictment 
against  appellant  and  others  was  Improperly  permitted  to  go  to  the  jury  as- 
evidence,  yet  as  it  was  withdrawn  by  the  oourt,  and  the  jury  were  told  they 
had  no  right  to  consider  it  for  any  purpose,  the  oourt  has  no  right  to  pre- 
sume that  appellant  was  prejudiced  by  the  reading  of  the  indictment  to  the 
jury. 

J.  H.  Tin6ley  for  appellant. 

D.  J.  Little  for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

Section  121,  Criminal  Code,  provides  "that  the  indictment  must  be  pre- 
sented by  the  foreman  in  the  presence  of  the  grand  jury  to  the  oourt  and 
filed  with  the  clerk  and  remain  in  his  office  as  a  public  record.'1 

The  transcript  before  us  shows  an  entry  of  record  in  this  oase  in  these 

words:  "The  grand  jury  appeared  in  open  court  and  by  and  through  their 
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foreman  made  the  following  report,"  wbioh  was  followed  by  the  entry  of 
the  style  of  an  indictment  for  murder  against  appellant  and  the  others  in- 
dicted jointly  with  him. 

At  the  same  time  the  following  entries  were  also  made:  "On  the  back  of 
aaid  indictment  is  the  following  endorsement,  viz.,  a  tiue  bill,  William 
Worth,  foreman,'/  and  "received  from  the  foreman  of  the  grand  jury  in  the 
presence  of  the  grand  jury  and  filed  in  open  court." 

It  seems  to  us  the  Criminal  Code  has  been,  in  every  respect,  substantially 
-complied  with,  for  there  can  be  no  uncertainty  or  doubt  of  the  indictment 
under  which  appellant  was  tried,  having  been  duly  presented  to  the  court 
and  filed  with  the  clerk. 

Howard  Monroe  was,  about  a  half  hour  after  dark,  shot  through  a  window 
of  the  bouse  of  John  Myers,  where  he  was  at  the  time  a  visitor,  and  killed, 
and  appellant.  T.  J.  Henderson,  Joseph  Henderson  and  A] vis  Turner  were 
jointly  indicted  for  the  murder,  a  conspiracy  between  them  being  charged. 

It  appears  there  bad  for  sometime  previously  existed  in  the  county  of 
Bell,  where  the  crime  was  committed,  a  feud  between  two  factions,  the 
leaders  of  which  were  respectively  Jack  Turner  and  Sanders,  by  reason  of 
which  several  persons  bad  been  killed,  Jack  Turner  being  one  of  them,  hav- 
ing been  shot  in  the  town  of  Plnevllle  from  the  house  of  Alex.  Monroe,  an 
uncle  of  Howard  Monroe.  The  four  defendants  were  oousins,  three  of  them 
"being  nephews,  and  one  a  son  of  Jack  Turner,  and  all  of  them  partisans  of 
the  faction  of  which  he  was  the  leader  until  his  death.  But  the  deceased 
was  not  a  member  of  either  faction,  had  not  taken  part  in  the  feud,  nor,  so 
far  as  the  evidence  shows,  bad  there  ever  been  any  enmity  or  even  inter- 
course between  him  and  appellant  before  he  was  killed.  The  only  one  of 
the  four  persons  indicted  who,  it  appears,  had  any  ill-feeling  at  all  against 
him  or  personal  reason  or  motive  for  taking  bis  life  was  T.  J.  Henderson, 
who,  the  evidence  tends  in  some  degree  to  show,  was  jealous  of  him,  by  rea- 
son of  attentions  paid  by  him  to  a  young  lady.  But  it  seems  to  be  conclu- 
sively shown  that  he  did  not  actually  commit  the  deed,  being,  at  the  time 
the  shots  were  fired,  in  another  part  of  the  Myers  house,  where  he  lived, 
eating  his  supper.  Nor  did  either  Joseph  Henderson  or  Alvls  Turner,  ac- 
cording to  the  evidence,  do  the  shooting,  for  they  likewise  established  an 
alibi  by  a  witness  introduced  by  the  Commonwealth.  Appellant  also  was 
away  from  the  scene  of  killing,  acording  to  the  testimony  of  his  relatives, 
but  the  jury  seems  to  have  disbelieved  them. 

If  appellant  be  guilty,  the  motive  or  incentive  for  the  deed  must  have  been 
the  remorseless  and  blood-thirsty  spirits  whioh  bad  been  engendered  by  the 
feud  between  the  two  factions,  or  that  he  was  hired  by  T.  J.  Henderson, 
which  seems  to  be  the  theory  of  the  prosecution,  and  in  support  of  which 
there  was  evidence  regarded  by  the  jury  sufficient  to  authorize  conviction. 
The  evidence  is.  the  four  defendants  had  been  sometime  associating  and 
going  together  armed,  and  were  seen  in  company  on  the  premises  of  Myers 
the  day  Howard  Monroe  was  killed,  though  he  was  at  the  time  absent,  in 
company  with  the  young  lady  referred  to,  and  they  were  together  at  the 
tame  place  nex6  day  after  the  killing.  Two  men  were  spen  near  the  house 
-of  Myers  a  short  time  before  the  killing,  who,  from  the  suspioious  circum- 
stances detailed  hy  the  witnesses,  were  anxious  to  avoid  recognition,  and  a 
-witness  testifies  one  of  them  looked  like  T.  J.  Henderson,  and  stated  facts 
tending  to  show  it  was  him.    And  one  witness,  John   Crook  Turner,  who 
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had  belonged  to  the  Jack  Turner  faction,  testified  the  appellant  confessed  to 
him  he  had  killed  Howard  Monroe,  firing  two  shots  at  him,  and  that  T.  3. 
Henderson  had  agreed  to  give  him  a  suit  of  olothes,  |20  and  a -pistol  to  do 
the  deed.  And  that  testimony  was  corroborated  by  the  evidence  of  another 
witness  who  testified  that  on  Saturday,  the  day  of  the  killing,  he  loaned  bis 
pistol  to  T.  J.  Henderson,  who  offered  to  buy  it,  and  asked  him  what  he 
would  have  to  pay  if  it  was  not  returned ;  that  the  next  day  he  saw  the 
pistol  in  the  possession  of  appellant,  who  told  him  he  bad  bought  it  from 
Henderson,  whom  he  would  have  to  see  about  it;  that  he  went  with  appel- 
lant to  where  Henderson  was,  and,  insisting  upon  the  return  of  his  pistol, 
appellant,  after  having  a  private  conversation  with  Henderson,  did  return 
it,  but  gave  him  two  less  cartridges  than  Henderson  bad  got  from  him,  and 
appellant  then  bad  in  his  possession  a  820  bill. 

The  Commonwealth  was  permitted  to  prove,  the  appellant  objecting,  that 
the  next  day  after  the  crime  was  committed  T.  J.  Henderson  was  hunting 
cartridge  hulls,  giving  his  opinion  as  to  where,  near  Myers*  house,  they 
should  be  found,  and  that  he  did  pick  up  one  which,  the  witness  stated,  he 
did  not  think  had  been  recently  fired. 

It  was  proved  that  Joe  Henderson  was  also,  on  the  day  after  the  killing, 
hunting  cartridge  bulls  of  calibre  45.  And  one  witness  testified  that  he 
gave  to  him  some  shells  which  he,  witness,  bad  sometime  before  picked  up 
and  carried  home,  and  that  he  next  saw  them  at  the  examining  trial  of  the 
parties  charged  with  killing  Howard  Monroe. 

It  is  true  the  conversation  and  conduct  of  the  two  Hendersons  took  place 
after  Monroe  was  killed  and  without  the  presence  of  appellant.  But  it  does 
not  appear  what  the  object  of  the  prosecution  was  in  introducing  the  evi- 
dence, nor  do  we  see  bow  it  could  have  affected  appellant  one  way  or  another. 
The  only  effect  it  could  have  had  was  to  create  a  suspicion  that  T.  J.  and 
Joseph  Henderson  themselves  were  the  guilty  parties,  but  we  do  not  per- 
ceive how  even  that  could  have  been,  because  it  does  not  appear  to  us  bow 
the  cartridge  shells  could  be  used  to  fix  the  identity  of  the  assassin.  The 
evidence,  though  incompetent,  did  not,  therefore,  we  think,  prejudice  the 
substantial  rights  of  appellant. 

The  copy  of  an  indictment  for  killing  Thomas,  against  appellant  and 
others,  which  was  in  the  Bell  Circuit  Court,  though  improperly  permitted 
to  go  to  the  jury,  was  subsequently,  and  before  the  conclusion  of  the  evi- 
dence for  the  Commonwealth,  withdrawn  by  the  court,  and  the  Jury  wa* 
told  they  had  no  right  to  consider  it  for  any  purpose  in  moking  their  verdict. 

We  have  no  right,  therefore,  to  presume  that  appellant  was  prejudiced  by 
reading  that  indictment ',  for  to  do  so  requires  the  assumption  that  the  jury 
disregarded  their  duty  In  their  oath  to  try  the  accused  according  to  the  evi- 
dence. 

It  was  not  competent  to  prove  by  the  witness  called  for  the  defense  what 
he  heard  Sanders,  the  leader  of  one  of  the  factions,  say  in  regard  to  the  kill- 
ing of  Monroe,  and  the  objection  of  the  attorney  for  the  Commonwealth  was 
properly  sustained.  Nor  did  the  evidence  introduced  by  the  prosecution,  as 
to  where  Sanders  and  his  gang  were  when  the  killing  took  place,  render 
hearsay  evidence  in  behalf  of  the  defendant  competent. 

We  think  there  was  evidence  tending  strongly  to  show  that  not  only  T.  J. 

Henderson,  but  also  Joseph  Henderson,  conspired  with  appellant  to  murder 

Monroe,  and  the  court  did  not,  therefore,  in  our  opinion,  err  in  refusing  to 

mit  them  to  testify.    And  as  to  T.  J.  Henderson's  complicity  with  ap- 
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pellant  in  the  killing,  we  think  the  evidence  was  such  as  to  satisfy  the 
court.  Moreover,  Alvis  Turner  was  introduced  as  a  witness  for  appellant, 
and  accounted  for  the  way  in  which  the  two  cartridges  were  used  that  ap- 
pellant failed  to  return  to  the  owner  when  the  pistol  was  given  up.  and  that 
is  the  only  fact  exculpatory  of  appellant  that  it  is  contended  in  argument 
Joseph  Henderson  would  or  could  have  testified  to,  having  6uch  bearing,  for 
he  was  not  present  at  the  time  the  killing  was  done. 

No  objection  is  made  to  the  instructions  of  the  court  to  the  jury,  nor  do 
we  see  any.  In  our  opinion  no  error  of  law  prejudicial  to  the  substantial 
rights  of  appellant  occurred  at  his  trial,  and  the  judgment  of  conviction 
must  be  affirmed. 


RICHEY  v.  COMMONWEALTH.  ' 
(Filed  June  16,  1888— Not  to  be  reported.) 

1.  Continuance— Evidence— Appellant  was  tried  and  convicted  for  forging 
certain  letters  of  recommendation'whioh  the  prosecuting  witness  stated  ap- 
pellant had  exhibited  to  him.  Appellant  asked  a  postponement  of  the  case 
to  enable  him  to  procure  the  attendance  of  witness  from  another  State,  to 
prove  the  genuineness  of  certain  letters  which  he  introduced  in  evidence  as 
the  letters  that  he  exhibited  to  the  prosecuting  witness.  Held— That  the 
court  did  not  err  in  refusing  to  postpone  the  cause,  because  these  letters 
were  proved  beyond  question  to  be  genuine.  Besides,  appellant  was  not 
convicted  of  forging  these  letters,  but  certain  other  letters  which  appellant 
denied  having  received  or  exhibited. 

2.  Submission  to  jury  in  defendant's  obsenoe— Where  a  jury  is  put  in 
charge  of  a  sheriff  when  a  case  is  submitted  to  them,  and  remain  in  his 
charge  until  they  return  their  verdict,  there  is  but  one  submission,  although 
the  jury  may  from  time  to  time  adjourn  from  the  consulting  room  to  the 
hotel  for  the  purpose  of  taking  their  meals,  or  to  their  meals,  or  to  their 
sleeping  apartment,  and  then  return  to  their  consulting  room.  It  is  not 
necessary,  therefore,  that  the  defendant  should  be  present  each  time  when 
tbey  return  to  their  consulting  room. 

Scott  &  Violett  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted  and  convicted  in  the  Franklin  Circuit  court  of 
the  crime  of  forgery.  He  has  appealed  to  this  court.  The  three  letters  of 
recommendation— two  from  Gibson,  the  cashier,  and  one  from  Evans— which 
he  introduced  In  evidence  as  the  letters  that  he  exhibited  to  Mr.  Pepper  were 
proven  beyond  question  to  be  genuine.  Therefore,  the  refusal  of  the  court 
to  postpone  the  case  for  the  purpose  of  allowing  the  appellant  to  procure  the 
attendance  of  witnesses  from  the  State  of  Missouri  to  prove  the  genuineness 
of  these  letters  was  not  prejudicial  to  the  rights  of  the  appellant.  Besides, 
he  was  not  convicted  for  forging  these  letters.  He  was  convicted  for  forging 
two  other  letters  purporting  to  have  been  written  by  Evans  and  Gibson,  and 
addressed  to  Mr.  Pepper,  in  which  the  appellant  was  commended  as  a  man 
of  wealth,  and  financially  good  for  any  contract  that  he  might  make.     The 
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appellant,  in  his  evidence,  denied  having  received  or  presented  these  letters 
to  Pepper.  Pepper  says  that  he  did.  Therefore,  as  it  was  an  admitted  fact 
by  the  appellant  that  said  parties  bad  written  no  such  letters,  we  fail  to  see 
what  good  the  proposed  proof  would  do  him.  Therefore,  the  court  did  not 
•err  to  his  prejudice  in  refusing  to  postpone  the  case. 

The  appellant  also  contends  that  tihe  case  was  submitted  to  the  jury  to 
consider  of  their  verdict  in  his  absence,  which  he  assigns  as  an  error  to  his 
prejudioe.  The  case  was  not  submitted  to  the  jury  in  the  appellant's  ab- 
«enoe.  When  the  case  was  submitted  to  the  jury  they  were  put  in  charge  of 
the  sheriff,  and  remained  in  his  charge  until  they  returned  their  verdict. 
Their  adjournment  from  the  consulting  room  to  the  hotel  for  the  purpose  of 
taking  their  meals,  or  to  their  sleeping  apartment,  and  then  returning  to 
their  consulting  room,  can  not  be  considered  a  resubmission  of  the  case 
every  time  they  may  do  these  things.  They  all  constitute  but  one  submis- 
sion. 

The  case  of  Allen  v.  The  Commonwealth  and  Brewer  v.  The  Common- 
wealth are  unlike  this. 

The  judgment  of  the  circuit  court  is  affirmed. 


VINCENT,  GOBLE  &  PRITCHARD  v.  McALPIN  &  CO. 
(Filed  June  1(5,  1888— Not  to  be  reported.) 

1.  Assignments  by  operation  of  law— Sales  of  personal  property— J.  entered 
Into  a  written  contract  with  appellants,  reciting  that  he  had  sold  to  them 
five  hundred  trees  that  he  had  purchased  of  certain  persons,  naming  them, 
the  price  per  foot  and  the  time  and  place  of  delivery  being  fixed  in  the  con- 
tract. On  the  same  day  a  verbal  contract  was  made  for  the  sale  of  other 
timber,  and  subsequently  another  contract  was  made  for  still  other  timber. 
Under  these  contracts  appellants  were  to  make  advances  to  enable  J.  to  pay 
for  this  timber,  which  they  did,  and  the  timber  was  delivered  prior  to  the 
time  fixed  in  the  contracts  for  its  delivery.  .1.  being  insolvent,  the  transac- 
tion is  attacked  as  being  within  the  act  of  185*.  Held— That  the  relation  of 
vendor  and  vendee,  and  not  the  relation  of  debtor  and  creditor,  was  created 
by  the  contract,  and  the  delivery  of  the  timber  in  compliance  with  the  con- 
tract was  not  a  preference  within  the  statute.  The  fact  that  the  contract 
was  not  enforcible  by  reason  of  the  fact  that  the  timber  was  not  identified 
is  immaterial,  as  the  contract  was  completed  by  the  delivery  of  the  timber. 
Nor  is  it  material  that  it  was  delivered  at  a  different  place  from  that  fixed 
in  the  contract  or  that  a  different  measurement  from  that  originally  agreed 
on  Was  adopted. 

2.  Same— To  the  extent  that  timber  was  delivered  in  payment  of  an  old 
-debt  there  was  a  preference  within  the  meaning  of  the  statute,  and  to  that 
extent  appellants  must  account  for  the  timber  delivered,  but  for  nothing 
more. 

W.  C.  Ireland  and  K.  F.  Pritchard  for  appellants. 

Wm.  Lindsay,  Moore  &  Brown  and  Alex.  Lackey  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

M.  H.  Johns,  on  the  21st  of  March,  in  the  year  1884,  made  an  assignment 
for  the  benefit  of  his  creditors.  In  April,  1884,  George  W.  MoAlpin  &  Co. 
and  other  creditors  instituted  this  action  to  have  certain  transactions  be- 
tween Johns,  the  debtor,  and  the  appellants,  Vincent,  Goble  &  Pritchard, 
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declared  fraudulent  as  being  made  in  contemplation  of  insolvency  and  with 
the  design  to  prefer  them  as  creditors.  The  appellants  bad,  for  many  years, 
been  engaged  in  conducting  the  business  of  purchasing. what  is  known  as 
round  timber  in  the  town  of  Catlettsburg,  Ky.  Johns,  the  debtor,  was  en- 
gaged in  buying  and  selling  timber  in  the  same  part  of  the  State,  and  for 
Tears  prior  to  the  transactions  adjudged  to  be  within  the  act  of  1866  had 
sold  and  contracted  to  sell  to  these  appellants  large  quantities  of  timber,  the 
Appellants  advancing  bim  the  money  to  purchase  the  timber,  fell  it  in  the 
forests  and  prepare  it  so  as  it  could  be  rafted  to  the  appellants  at  their  place 
of  business  or  at  points  where  they  desired  it  to  be  delivered.  In  August 
and  September,  in  the  year  1883,  there  was  a  written  and  also  verbal  con- 
tract made  between  Johns  and  these  appellants  for  timber.  On  the  8th  of 
August,  1883,  they  made  a  written  contract  with  Johns,  as  follows: 

"I  have  sold  to  Vincent,  Goble  &  Pi  i  to  bard  five  hundred  trees  that  I  pur- 
chased of  Blankenshlp,  Wm.  Conly,  Clay  Farly  and  others,  on  Little  Rock- 
castle, a  tributary  of  Wolf  creek,  in  Martin  county,  at  2  cents  per  lineal  foot, 
and  agree  to  deliver  it  at  Catlettsburg,  Ky. ,  June  17,  1884,  for  15  cents  for 
twenty  inch  timber  at  the  top,  forty  feet  long,  and  1  cent  off  or  on.    No 

raft  to  be  less  than  seventeen  inches  in  diameter. 

"M.  H.  JOHNS." 

On  the  same  day  a  verbal  contract  was  made  for  an  inferior  article  of  tim- 
ber, and  in  September.  1888,  a  verbal  contract  was  made  for  the  purchase  of 
certain  oak  timber.  Under  these  contracts  Johns,  in  February  and  March, 
1884,  delivered  timber  of  the  value  of  near  87.000  to  these  appellants,  the 
money  for  which  had  been  paid  to  Johns  by  the  appellants  in  advance  to 
enable  bim  (Johns)  to  pay  for  the  timber,  paying  his  hands,  furnishing 
them  provisions  and  to  enable  him  to  comply  with  his  contract.  It  is  alleged, 
and  not  denied,  that  these  appellants  were  under  the  agreement  with  Johns 
to  make  him  three  advances,  and  that  suoh  was  the  agreement,  regardless  of 
the  averment  in  the  pleadings,  is  clearly  inferable  from  the  proof.  The  con- 
tracts are  clearly  established,  end  the  money  actually  advanced  is  made 
manifest  by  the  proof,  and  the  sole  question  is,  Johns  being  insolvent  when 
the  contract  was  made  and  the  moneys  advanced,  did  the  delivery  of  this 
timber  in  payment  of  the  advances  made  bring  the  transactions  within  the 
act  of  1856?  The  chancellor  so  held,  and  of  this  the  appellants  complain.  It 
seems  that  at  the  date  of  the  contracts  the  timber  sold  was  in  trees  then  not 
severed  from  the  ground,  with  no  marks  or  other  identification,  so  as  the 
title  passed  to  the  purchaser.  The  contracts  were  purely  executory.  The 
appellants,  to  make  advances  to  enable  Johns  to  cut  the  timber  and  deliver 
it,  in  compliance  with  his  undertaking.  The  timber,  however,  was  cut  and 
delivered  to  these  appellants,  and  it  is.  therefore,  immaterial  whether  the 
title  passed  at  the  time  of  the  sale  or  not.  It  was  perfected  by  the  delivery, 
and  made  that  valid  which  could  not  have  been  enforced.  The  money  was 
advanced  on  the  faith  of  this  executory  contract,  and  in  pursuance  of  an 
agreement  to  advance,  and  it  is  certain  that  it  was  advanced  and-used  for 
tbe  purpose  of  preparing  this  lumber  for  the  market.  It  was  not  merely  a 
loan  of  the  money,  but  an  advance  of  the  funds  to  be  paid  for  in  this  iden- 
tical jtimber.  It  was  a  purchase  of  the  timber  that  was  made  complete  by 
its  delivery,  and  the  fact  that  it  was  delivered  at  a  different  place  or  a  differ- 
ent measurement  adopted  than  that  provided  by  the  contract  can  make  no 
difference.  Such  facts  would  only  be  evidence  to  show  that  no  such  contract 
as  that  alleged  was  ever  made,  but  that  it  was  made  there  can  be  no  doubt. 
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The  relation  of  creditor  and  debtor  did  not  exist  between  these  parties  prio 
to  June,  1884,  when  this  timber  purchased  was  to  be  delivered,  and  was  in 
fact  delivered.  There  never  was  any  refusal  on  the  part  of  Johns  to  perform 
bis  part  of  the  contract,  but,  on  the  contrary,  he  delivered  to  his  vendees 
the  timber  they  purchased  from  him,  but  because  the  contract  was  en  forc- 
ible we  are  asked  to  determine  that  no  purchase  was  made,  and  the  relation 
of  debtor  and  creditor  only  existed.  This  would  not  be  just  or  equitable,, 
and,  we  might  add,  would  prevent  the  parties  from  complying  with  a  con- 
tract they  were  not  only  willing  to  comply  with,  but  had  in  faot  executed. 
It  is  questionable  whether  these  appellants,  prior  to  June,  1884,  when  timber 
was  to  have  been  delivered,  although  they  had  advanced  large  sums  of 
money  on  their  contracts,  could  have  demanded  payment  in  anything  else 
but  in  the  timber  they  had  purchased;  or  if  tbey  could  have  sued  at  once 
for  the  money,  being  vendees  and  having  received  the  timber,  this  relation 
and  no  such  relation  as  debtor  and  creditor  ever  existed.  They  were  no  sucb 
creditors  of  Johns  in  any  aspect  of  the  case  as  brought  them  within  the  act 
of  1856,  and  no  preference  was  desired  or  contemplated  when  the  timber  was 
delivered.  In  Napper  v.  Yager,  7ft  Ky.,  241,  creditors  sought  to  set  aside  a 
deed  executed  by  one  of  the  parties  as  was  alleged  in  contemplation  of  insol- 
vency, &c.  Napper  had  executed  a  deed  to  Ludwick  under  a  parol  agree- 
ment by  which  Ludwick  had  advanced  to  Napper  several  hundred  dollars 
for  which  be  was  to  convey  the  land;  it  was  held  that  the  transaction  did 
not  create  the  relation  of  debtor  and  creditor  and  that  Ludwick  could  not  be 
regarded  as  a  creditor  until  the  parol  contract  had  been  repudiated  by  Nap- 
per. In  the  present  case  the  facts  refute  the  idea  of  any  intention  to  prefer, 
and  the  faot  that  an  account  was  exhibited  by  the  appellants,  showing  the 
state  of  accounts  between  them  with  credits  and  debits,  does  not  affect  the  * 
question  involved.  The  appellants  had  to  keep  an  account  of  mor.eys  ad- 
vanced, and,  because  kept  in  the  usual  way,  did  not  create  the  relation  of 
creditor  and  debtor  and  destroy  the  relation  of  vendor  and  vendee  that 
existed  by  virtue  of  the  contracts  between  the  parties.  It  is  attempted  to  be 
shown  by  A.  K.  Goble  that  one  of  the  appellants  denied  having  purchased 
any  timber  from  Johns,  and  while  this  may  be  so  it  is  plain  that  it  was 
purchased,  and  much  of  it  had  been  deli  vert  d  before  the  alleged  considera- 
tion (that  is  denied)  took  place.  We  perceive  no  reason  for  disturbing  those 
contracts  or  requiring  appellants  to  account  for  the  value  of  the  timber  pur- 
chased under  theih.  There  is  a  question  remaining,  however,  that  brings 
the  branch  of  the  case  within  the  insolvent  act.  Some  $408  of  the  claim 
paid  in  this  timber  was  the  balance  due  on  an  old  account  or  for  advances 
made  on  other  timber.  It  was  a  plain  indebtedness,  and  the  promise  to  pay 
it  in  timber  or  money  under  the  circumstances,  with  an  actual  payment 
made  in  1SH4,  was  a  preference,  and  must  be  so  construed.  The  payment  on 
timlw  was  the  preference,  and  this  the  appellants  must  account  for,  but 
nothing  more,  as  the  timber  purchased  and  upon  which  the  advances  were 
made  can  not  be  construed  as  a  preference  within  the  meaning  of  the  statute. 
Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 
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ASHER  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  June  16,  1888.) 

1.  Eminent  domain— Compensation— The  Constitution  requires  that  in  the 
taking  of  private  property  for  publio  use  just  compensation  must  be  pre- 
viously made  the  owner  by  the  payment  in  money  of  the  value  of  his  prop- 
erty before  the  writ  of  possession  can  be  issued.  Therefore,  as  much  of  the 
act  providing  the  mode  of  condemning  private  property  for  railroad  purposes 
as  authorizes  the  company  to  enter  into  possession  upon  the  execution  of  »- 
bond  of  indemnity  is  unconstitutional. 

2.  Same— Measure  of  damages— In  arriving  at  the  just  compensation  which 
the  Constitution  requires  shall  be  made  to  the  owner  before  entry,  the  value' 
of  the  land  taken  for  actual  use  is  to  be  considered  in  its  relation  to  the  en- 
tire tract,  and  must  include  the  actual  injury  to  the  improvements  and  every 
direct  damage  tending  to  diminish  in  value  the  entire  tract  by  reason  of  the 
use  and  appropriation  of  the  land  taken,  all  of  which  enters  into  the  estimate 
of  compensation,  and  must  be  paid  for  before  entry.  And  from  this  amount- 
nothing  can  be  deducted  by  reason  of  the  benefits  and  advantages  that  may 
reasonably  be  anticipated  from  the  construction  and  operation  of  the  road. 

Under  the  act  of  April,  1882,  it  is  only  the  ordinary  inconvenience  and' 
damage  that  results  from  a  prudent  operation  of  the  road  against  which 
such  benefits  and  advantages  maybe  set  off,  for  if  the  "incidental  damages" 
from  which  the  act  provides  such  benefits  and  advantages  may  be  deducted 
includes  anything  more,  the  act  is  to  that  extent  unconstitutional. 

3.  Same— Verdict— In  this  oase  the  jury  under  instructions  fixed  the  value 
of  the  land  taken  at  $600,  and  the  damages  to  the  adjacent  land,  including 
dwelling  house,  barn,  orohard,  etc.,  at  $2,543.85.  Held— That  the  instruc- 
tions and  verdicts  show  that  the  last-named  sum  must  have  been  for  the 
diminished  value  of  the  property  from  the  injury  that  would  result  to  the- 
dwelling,  etc.,  from  the  construction  of  the  road.  Therefore,  the  company 
can  not  be  allowed  to  take  possession  upon  the  payment  of  the  tCOO  alone. 

Thomas  H.  Hines  and  W.  M.  Beckner  for  appellant. 

Wm.  Lindsay,  John  H.  Wilson  and  D.  K.  Rawlings  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellee,  the  Louisville  &  Nashville  R.  R.  Co.,  in  the  construction* 
of  the  Cumberland  and  Valley  Branch  of  its  road,  in  the  county  of  Bell„ 
found  it  neoessary  to  condemn  a  strip  of  the  appellant's  land  for  that  pur- 
pose. The  questions  presented  here  arose  out  of  the  proceeding  to  condemn 
under  the  act  of  April  11,  1883.  The  award  of  the  commissioners  not  being 
satisfactory  to  the  parties,  exceptions  were  filed  in  the  county  court,  and  a 
jury  empanelled  to  fix  the  value  of  the  land  taken,  and  assess  the  damages,. 
and  from  the  verdict  of  the  jury  an  appeal  was  presented  to  the  circuit  court 
by  the  railroad  company  that  is  now  pending  and  undetermined.  When  the 
appeal  was  taken  the  company  executed  its  bond,  that  was  approved  by  the 
county  court,  in  double  the  amount  of  the  damages  assessed  in  value  to  the 
right  of  entry  for  the  purposes  of  construction,  and  obtained  in  the  circuit- 
court  its  writ  of  possession.  From  the  judgment  awarding  the  writ  the  ap- 
pellant, Asher  (the  owner  of  the  land),  has  appealed,  insisting  that  he  is  en- 
titled to  his  compensation  by  the  payment  in  money  of  the  damages  awarded!, 
before  he  can  be  deprived  of  his  land. 
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This  court,  in  the  case  of  the  Covington  Short  Route  Transfer  Go.  v.  Piel. 
-decided  at  the  present  term  (ante,  page  246),  held  that  section  14  of  article 
18  of  the  Bill  of  Rights  required  that,  in  the  taking  of  private  property  for 
public  use,  just  compensation  must  be  previously  made  the  owner  by  the 
payment  in  money  of  the  value  of  his  property  before  the,  writ  of  possession 
-can  issue,  and  it  follows,  therefore,,  that  the  judgment  must  be  reversed, 
with  directions  to  set  aside  the  order  granting  the  wr^t.  Other  questions 
have  been  made  in  the  case  as  to  the  constitutional  rights  of  the  owner,  as 
*well  as  the  rights  of  the  corporation  on  the  return  of  the  case.  The  land 
-condemned  is  a  part  of  a  small  tract  on  which  stands  the  dwelling  of  the 
appellant,  his  outhouses  and  other  improvements,  with  the  line  of  the  road 
running  in  close  proximity  to  his  dwelling.  The  act  of  April,  1882,  makes 
it  the  duty  of  the  commissioners  to  award  to  the  owner  the  value  of  the  land 
or  material  taken  separately  from  the  damages,  if  any,  resulting  to  the  ad- 
jacent lands  of  the  owner,  but  shall  deduct  from  such  incidental  damages 
the  value,  if  any,  of  the  advantages  and  benefits  that  will  accrue  to  such 
■adjacent  lauds  from  the  construction  and  prudent  operation  of  the  railroad 
proposed  to  be  constructed.  (General  Statutes,  edition  1887,  page  282.)  On 
the  trial  of  the  case  the  court  told  the  jury  that  in  estimating  the  damages 
they  should  take  into  consideration  the  location  of  the  defendant's  dwelling 
house,  orchard,  barns,  well,  etc.,  and  the  damage  to  the  same  resulting  from 
the  construction  of  appellee's  road,  and  in  another  instruction  told  the  jury 
that  the  benefits  and  advantages,  if  any,  to  the  adjacent  land  by  the  construc- 
tion of  the  road  should  be  deducted  from  such  damages. 

The  jury,  under  these  instructions,  fixed  the  value  of  the  land  taken  at 
^  HX),  and  the  damages  to  the  adjacent  land,  including  dwelling  house,  barn, 
orchard,  etc.,  at  $3,543.75.  They  also  said  that  the  owner  would  receive  no 
advantage  or  benefits  from  the  operation  of  appellee's  road.  The  corpora- 
tion asks  that  on  the  return  of  the  case  it.  be  allowed  to  pay  the  $600,  the 
value  of  the  land  condemned,  and  enter  into  the  possession,  insisting  that 
this  court  must  assume  that  the  12,543.75  was  for  the  incidental  damages 
sustained.  The  instructions  given  by  the  court  below,  as  well  as  the  verdict 
rendered,  show  that  such  damages  must  have  been  for  the  diminished  value 
of  the  property  from  the  injury  that  would  result  to  the  dwelling,  barn, 
orohard,  etc.,  from  the  construction  of  the  road,  and,  therefore,  should  have 
entered  into  and  formed  a  part  of  the  just  compensation  to  which  the  ap- 
pellant was  entitled  for  the  taking.  It  was  error  to  tell  the  jury  that  the 
damage  to  the  dwelling,  barn,  etc.,  should  be  lessened  by  reason  of  the  ben- 
efits, if  any,  received  by  the  owner  from  the  construction  of  the  road,  and  if 
the  incidental  damages  mentioned  in  the  statute  is  made  up  of  the  diminu- 
tion in  value  of  the  adjacent  land  in  the  same  tract,  or  the  injury  to  the 
•dwellings  thereon,  it  roust  be  held  to  be  in  violation  of  the  constitutional 
rights  of  the  appellant.  The  benefits  received  by  the  owner  can  in  no  in- 
stance reduce  the  value  of  the  land  or  material  taken,  or  lessen  the  actual 
and  direct  damage  resulting  from  the  act  by  which  the  owner  is  deprived  of 
his  property,  and  the  title  vested  in  the  corporation.  It  is  manifest  In  this 
case  that  the  jury,  by  their  verdict,  gave  to  the  appellant  what  they  con- 
•chived  to  be  the  value  of  the  property  actually  taken,  and  regarded  the  dam- 
age to  the  dwelling,  barn,  etc..  as  merely  incidental,  when  it  was  in  fact  a 
part  of  the  compensation  to  which  appellant  was  entitled,  and  subject  to  no 
set-off  whatever  in  the  way  of  benefits;  and,  therefore,  this  court  can  not 
.authorize  an  entry  by  the  corporation  upon  the  payment  of  the  fCOO. 
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The  doctrine  with  reference  to  the  right  of  entry,  and  particularly  the? 
question  of  compensation,  differ  widely  in  many  of  the  States  from  the  de- 
cision of  this  court.  We  have  been  unable  to  find  a  more  just  criterion  for 
compensation  than  is  in  the  case  of  the  Elizabeth  town  &  Faducnh  It.  R. 
Co.  v.  Helm's  Heirs,  8  Bush,  681.  It  is  impossible  to  define  every  character 
of  damage  that  is  direct,  and  that  naturally  results  from  the  act  of  appro- 
priation, and  still  the  more  difficult  to  define  the  meaning  of  the  words  in- 
cidental damage,  as  used  in  the  statute.  The  rule  in  the  case  cited  is :  First,, 
to  ascertain,  in  a  case  like  this,  a  part  of  the  land  being  taken  flrrt.  "the- 
value  of  the  entire  tract  of  land,  excluding  the  enhancement  resulting  from 
the  improvement,  then  what  will  be  its  value  after  the  appropriation  of  such* 
part  of  it  as  may  be  proposed  to  be  taken.  The  difference  in  value  thus* 
found  (still  exoluding  this  enhancement)  is  the  true  compensation  to  which 
the  owner  is  entitled."  How  much  less  is  the  land  worth  after  the  latiog^ 
than  before  the  taking?  This  constitutes  the  true  estimate.  The  value  is- 
not  reached  by  determining  the  value  of  the  strip  taken  for  actual  use,  but 
its  value,  when  considered  in  its  relation  to  the  entire  tract,  whieb  includes- 
the  actual  injury  to  the  dwellings  and  Improvements,  and  every  direct  dam- 
age tending  to  diminish  in  value  the  entire  tract,  by  reason  of  the  use  and 
appropriation  of  the  strip  for  the  purpose  contemplated,  all  of  which  enters 
into  the  estimate  of  compensation,  and  must  be  paid  for  before  entry. 

The  diminution  in  value  of  the  entire  tract  is  as  much  a  taking,  within* 
the  meaning  of  the  Constitution,  as  the  land  upon  which  the  roadbed  lies. 
The  owner  must  be  placed  in  the  same  condition,  In  a  pecuniary  point  of 
view,  that  he  would  lie  if  the  land  was  not  condemned.  When  the  owner  i» 
thus  compensated  for  his  property  the  corporation  becomes  invested  with 
title  to  the  actual  boundary  of  that  part  of  the  land  condemned,  and  the  or- 
dinary inconvenience  and  damage  that  results  from  a  prudent  operation  of 
the  road  may  be  set  off  by  the  benefits  and  advantages,  if  any.  that  may 
reasonably  be  anticipated  from  the  construction  and  operation  of  the  im- 
provement. Such  is  the  language  used  by  this  court  in  the  case  of  Helm's 
Heirs,  and  no  such  meaning  can  be  attached  to  that  decision  as  gives  to  the- 
corporation  the  right  to  set  off  the  value  of  benefits  to  the  owner  against  the- 
diminished  value  of  the  adjacent  land  forming  a  part  of  the  same  tract 
caused  by  the  construction  of  the  road. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 


KENTUCKY  SUPERIOR  COURT. 


STAFFORD  v.  BRUCE  &  CO. 
(Filed -April  4,  1888.) 

1.  Negotiable  instruments— A  note,  although  made  negotiable  and  pay- 
able at  a  bank,  is,  under  our  statute,  only  an  ordinary  promissory  note  if 
never  discounted  at  a  bank. 

2.  Liability  of  assignor  of  note— The  liability  of  any  person  who  indorses- 
an  ordinary  promissory  note  is  that  of  an  assignor,  and  when  one  thus  be- 
comes an  accommodation  endorser  or  assignor  the  consideration  for  the  con- 
tract of  assignment  is  that  which  passed  from  the  payee  to  the  maker. 
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3.  Same— The  delay  of  the  assignee  of  a  note  to  sue  for  nine  days  after  suit 
might  have  been  instituted  in  the  Jefferson  Court  of  Common  Pleas  was 
unreasonable,  and  was  such  laches  as  released  the  assignor  from  liability, 
and  an  agreement  made  thereafter  by  the  assignor  to  remain  bound  if  the 
assignee  would  forbear  to  sue  the  maker  was  without  consideration,  and, 
therefore,  does  not  estop  him  from  relying  upon  the  want  of  diligence. 

4.  Same— The  assignor  of  a  note  may  agree,  before  the  note  becomes  due, 
that  he  will  remain  liable  upon  his  contract  of  assignment  without  suit  to 
4»4tabHsh  the  insolvency  of  the  maker,  and  where  there  are  several  notes  of  a 
series,  some  due  and  others  not  due,  ore  sjch  agreement  may  be  made  to 
apply  to  all. 

.  5.  Same— The  assignor  of  several  notes,  after  his  request  of  the  assignees 
not  to  sue  the  makers,  wrote  a  letter  to  the  assignees  asserting  that  he  was 
not  liable,  but  calling  upon  them  to  unite  with  him  in  an  effort  to  make 
the  notes  out  of  certain  property  mortgaged  to  him  by  the  maker  of  the 
nutes  to  indemnify  him  against  loss.  Held— That  this  letter  was  but  the 
expression  of  a  willingness  to  trust  the  equity  proceeding  as  the  only  suit 
which  could  be  instituted,  or  was  at  all  necessary,  to  ascertain  what  sum 
oould  be  coerced  out  of  the  makers  of  the  notes,  and  was  not  a  withdrawal 
-of  his  previous  request  not  to  sue. 

a.  Same— Where  the  assignee  has  failed  to  obtain  judgment  the  assignor, 
if  he  has  not  waived  diligence,  is  released  from  liability  unless  the  assignee 
shows  that  a  judgment  could  not  have  been  rendered  against  the  maker  be- 
cause of  his  removal  from  the  State  before  suit  could  have  been  instituted, 
or  his  death,  or  that  he  had  been  adjudged  a  bankrupt,  or  was  incapable  of 
making  the  obligation  by  reason  of  coverture  or  some  other  legal  disability. 

A.  E.  Willson  for  appellant.  . 

C.  H.  Gibson  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

The  Louisville  Express  and  District  Telegraph  Co.  executed  five  promis- 
sory notes  to  Bruce  &  Co.,  which  were  endorsed  by  appellant,  Hugh  Stafford. 
They  were  executed  in  Louisville,  Ky.,  negotiable  and  payable  at  the  Third 
National  Bank.  None  of  said  notes  were  discounted  at  said  bank  or  any  other 
bank  in  this  Commonwealth ;  they  were,  therefore,  under  the  statute  of  this 
State  (section  21,  chapter  £2,  General  Statutes), -ordinary  promissory  notes, 
and  the  liability  of  Stafford  upon  said  notes  was  that  of  an  assignor.  (Sec- 
tion 14  of  chapter  22. )  He  being  an  accommodation  endorser  or  assignor, 
the  consideration  for  the  contract  of  assignment  was  that  which  passed  from 
Bruce  &  Co.  to  the  makers.     (Krachts'  Adm'r  v.  Obst,  &c,  14  Bush,  84.) 

Said  notes  matured  as  follows:  One  December  28,  18&4;  one  December  30, 
18S4;  two  February  28,  1885;  one  April  28,  1885. 

Suit  was  instituted  against  the  maker  on  the  four  notes  which  first  ma- 
tured on  the  15th  day  of  April,  1885,  and  due  and  legal  diligence  was  exer- 
cised after  the  institution  of  the  suit  to  pursue  the  maker  of  the  notes  to 
insolvency,  as  established  by  a  return  of  nulla  bona  on  the  execution,  which 
was  made  June  11,  1885. 

On  the  note  which  matured  April  28,  1885,  suit  was  instituted  May  6,  1885: 
summons  executed  May  18.  1885;  judgment  rendered  June  20.  1885.  After 
this  there  was  legal  diligence  in  prosecuting  the  maker  to  insolvency. 

It  is  claimed  for  appellant  Stafford  that  he  is  released  from  liability  for 
lack  of  diligence  in  not  instituting  suit  sooner  on  the  first  notes   for  the 
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same  reason  as  to  the  second  suit,  and  for  the  additional  reason  that  judg- 
ment might  have  been  rendered  in  that  case  June  18,  or  one  week  sooner 
than  it.  was. 

By  an  act  to  amend  an  act  establishing  the  Jefferson  Court  of  Common 
Pleas,  approved  February  9,  1867,  Session  Acts,  1867,  volume  1,  page  85,  it  was 
provided : 

"1st.  That  there  shall  be  no  appearance  tt-rms  of  the  Jefferson  Court  of 
Common  Pleas,  and  the  5th  section  of  the  act  to  establish  said  court  is  re- 
pealed. 

.  V2d.  That  the  said  court  shall  always  be  open,  and  all  summons  executed 
in  any  action  in  said  court  twenty  days,  if  executed  in  Jefferson  county,  or 
thirty  days,  if  executed  in  any  other  county  of  the  State,  shall  be  sufficient 
to  authorize  the  plaintiff  or  defendant  to  set  the  action  on  the  trial  docket 
for  hearing  or  trial." 

By  section  3  of  an  act,  approved  February  5,  186(5  (Myers'  supplement,  page 
770),  said  court  was  authorized  to  "establish  rules  for  the  proper  expedition 
of  the  business  of  said  court,"  and  said  court  has  established  a  rule,  which 
requires  all  parties  wishing  to  have  cases  heard  to  set  them  at  rules,  which 
may  be  done  on  any  Monday,  twenty  days  after  the  summons  has  been  exe- 
cuted, and  on  the  Saturday  following  the  rule  day  judgment  may  be  ren- 
dered by  default. 
.  Speaking  of  the  notes  in  the  order  tbey  matured  it  is  evident,  from  the 
face  of  the  papers,  that  suit  might  have  been  instituted  on  Nos.  1  and  2  for 
three  and  a  half  months,  and  on  3  and  4  forty-four  or  forty-flve  days,  and  on 
No.  5  seven  days,  before  they  were  instituted,  and  that  in  the  suit  on  No.  5 
the  case  might  have  been  set  at  rules  one  week  before  it  was. 

Nothing  else  appearing,  we  do  not  see  how  it  could  be  claimed  that  the 
holder  of  the  notes  was  not  guilty  of  such  laches  as  would  discharge  the 
assignor,  and  we  do  not  understand  counsel  for  appellee  as  contending  that 
the  payee  of  the  notes  exercised  the  degree  of  diligence  required  by  law  in 
the  absence  of  some  fact  which  would  excuse  that  diligence.  But  appellee 
assigns  several  reasons  for  the  failure  to  exercise  legal  diligence.  These  we 
will  now  consider. 

It  is  claimed  that  the  failure  was  caused  by  the  request  of  the  assignor  not 
to  sue,  and  his  promise  that  he  would  pay  the  notes  without  suit  being  in- 
stituted against  the  maker  of  the  notes. 

As  to  this  matter  the  jury,  by  special  verdict,  found  substantially  the  fol- 
lowing facts:  That  on  or  about  the  9th  of  January,  1885.  the  defendant 
agreed  with  the  plaintiff  that  he  would  pay  or  satisfy  the  notes  without  suit 
being  instituted  thereon  against  the  maker,  and  requested  that  suit  should 
not  be  brought:  that  plaintiff  relied  upon  the  promise  to  pay,  and  in  conse- 
quence thereof  did  not  sue;  that  defendant  did  not,  at  any  time  thereafter, 
before  plaintiff  brought  suit  on  said  notes,  request  suit  to  be  brought 
thereon,  or  notify  plaintiff  to  sue  thereon ;  that  plaintiff  received  from  de- 
fendant on  the  20th  of  March,  1885,  a  letter,  read  in  evidence,  which  was 
written  March  19;  that  defendant,  by  his  conduct  up  to  March  19,  induoed 
the  plaintiff  to  believe  that  he  would  satisfy  said  notes  without  suit  being 
brought  thereon  against  the  maker;  that  nothing  was  said  or  done  by  de- 
fendant after  the  19th  of  March  to  induce  plaintiff,  or  by  which  plaintiffs 
were  induced,  to  further  delay  in  commencing  suits  upon  said  notes  against 
the  maker. 

Appellant  contends  that  these  findings  do  not  execuse  the  failure  to  sue: 
First,  because  the  defendant  was  already  released  as  to  notes  1  ^and  2;  sec- 
ond, the  request  could  not  apply  to  notes  not  then  due;  third,  the  request 
was  withdrawn  March  19,  and  there  was  laches  after  that  as  to  all  the  notes. 
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The  rule  as  to  the  diligence  required  of  the  assignee  or  holder  of  the  paper, 
in  order  to  fix  the  liability  of  the  assignor,  it  is  said,  was  fixed  by  the  opin- 
ion of  the  Court  of  Appeals  in  the  ease  of  Small  wood  v.  Woods,  1  Bibb,  542, 
and  has  been  adhered  to  ever  since.  It  is  therein  stated  as  follows:  "The 
assignee  ought  to  take  every  compulsory  process  of  the  law  against  the 
debtor  until  his  Insolvency  is  established,  or  the  suit  and  its  incidental  rem- 
edies prove  insufficient  to  coerce  payment." 

In  Franois  v.  Grant,  &c,  80  Ky.,  190,  the  court,  after  a  careful  review  of 
the  cases,  says: 

"The  doctrine  of  that  case  (Small wood  v.  Woods)  has  been  followed  so 
long  by  the  decisions  of  this  court  that  it  may  now  be  regarded  as  among 
the  fundamentals  of  the  law,  and  the  rule  is  now  well  settled,  in  the  ab- 
sence of  some  agreement,  that  before  the  assignee  can  recover  of  the  assignor 
in  a  case  like  this  he  must  institute  his  action  at  the  first  term  of  the  court, 
obtain  his  judgment,  have  execution  issued  and  a  return  of  no  property 
found  without  any  unreasonable  delay.  *  *  *  A  failure  to  bring  the 
action  at  the  first  term  of  the  court,  when  there  is  reasonable  time  after  the 
assignment  in  which  to  institute  it,  or  a  failure  to  have  the  execution  issued 
within  a  reasonable  time,  are  such  delays  as  will  release  the  assignor  from 
responsibility." 

So  the  question,  as  to  notes  Nos.  1  and  2,  is  whether  the  failure  to  insti- 
tute suit  on  these  notes  from  December  28  and  80,  respectively,  till  January 
9  was  unreasonable.  If  the  assignor  would  have  been  released  because  of 
this  failure,  had  suit  been  instituted  on  that  day  and  prosecuted  with  dili- 
gence thereafter,  then  it  is  clear  that  the  request  not  to  sue,  and  the  agree- 
ment to  be  bound,  was,  as  to  these  notes,  without  consideration. 

There  is  no  fact  alleged  or  found  which  excuses  the  failure  to  sue  before- 
the  9th  of  January,  or  which  can  aid  the  oourt  in  determining  whether  the 
delay  was  reasonable.  It  must  be  determined  in  view  of  the  length  of  time 
alone.  Under  the  statute,  as  hereinbefore  recited,  any  delay  which  extended 
over  eight  days,  even  though  there  was  a  legal  holiday  within  that  time,  in 
addition  to  the  Christian  Sabbath,  would  necessarily  delay  the  rendition  of 
the  judgment  at  the  first  term,  or  at  the  first  term  the  court  might  render 
judgment  thereon.  We  have  been  unable  to  find  any  case  which  holds  such 
delay  reasonable,  three  days  being  the  longest  held  to  be  reasonable  (Green, 
&o.  v.  Page,  &c,  80  Ky.,  368)  that  we  have  been  able  to  find.  Seven  days 
has  been  frequently  held  to  be  unreasonable  delay  in  issuing  an  execution 
after  judgment.  To  establish  a  rule  that  a  delay  to  sue  for  nine  days  was 
not  an  unreasonable  delay  would,  in  a  great  measure,  destroy  the  rule  itself, 
or  at  least  fix  a  standard  of  diligence  so  unoertain  in  character  as  to  leave 
the  rule  of  little  or  no  practical  value.  We  are,  therefore,  of  opinion  that 
the  assignor  was  released  from  liability  as  to  notes  Nos.  1  and  8  when  the 
agreement  was  made  and  that  as  to  them  the  agreement  was  without  consid- 
eration and  no  recovery  can  be  had  under  the  verdict  on   those  notes. 

As  to  notes  8,-  4  and  5  it  may  have  been  unreasonable  to  provide  that 
suit  should  not  be  brought  on  them  as  they  were  not  due  at  the  time  of 
the  established  agreement;  but  considering  them  as  a  part  of  a  series,  some 
of  which  were  due  and  as  to  which  the  parties  evidently  contemplated  there- 
was  a  liability,  then  it  is  reasonable  that  one  agreement  should  apply  to  all 
and  provide  that  suit  need  not  be  brought  upon  any;  that  all  would  be  paid 
without  suit,  to  establish  the  insolvency  of  the  maker.    That  such  agree- 
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inents  may  be  made  by  assignors  in  advance  of  the  time  when  suit  would 
otherwise  have  to  be  instituted  in  order  to  fix  the  liability  is  now  well  set- 
tled. The  finding  applies  to  all  the  notes,  those  due  as  well  as  not  due, and 
this  finding  excused  the  holder  from  the  ordinary  rule  of  diligence  unless  it 
was  revoked  and  there  was  a  want  of  diligence  thereafter.  The  jury  found 
that  there  was  no  notice  or  direction  to  sue  until  the  suits  were  brought, but 
this  finding  must  be  taken  in  connection  with  the  letter,  the  dates  of  the 
writing,  and  receipt  of  which  are  found  by  the  jury  and  admitted  by  the 
pleadings.    So  unless  this  letter  shows  a  direction  to  sue  there  was  none. 

It  is  difficult  to  tell  what  this  letter  does  mean  more  than  that  it  was  an 
appeal  to  the  holders  of  the  notes  to  unite  with  Stafford  in  an  effort  to  make 
the  notes  out  of  certain  property  whish  had  been  mortgaged  by  the  maker 
of  the  notes  to  Stafford  to  indemnify  him  against  loss  by  reason  of  bis  en- 
dorsement of  the  maker's  notes,  these  among  the  number.  In  this  respect  . 
the  invitations  of  the  letters  were  urgent,  and  proffered  aid  to  that  end  was 
assured.  On  the  other  hand,  the  expression  was  made  without  qualification 
that  Stafford  was  released  from  liability  on  the  notes,  and  the  fact  that  he 
was  released  was  given  as  a  reason  why  he  could  not  protect  Bruce  &  Co. 
under  his  mortgage.  It  is  hardly  to  be  presumed  that  an  assertion  that  one 
is  not  liable  in  an  invitation  or  notification  to  take  steps  to  make  him  liable. 
It  is  in  one  sense  a  term  of  defense  whioh  might  induce  men  to  act  to  test 
the  value  of  the  declaration, but  in  law  it  can  not  mean  "if  you  claim  that  I 
am  liable  you  are  notified  to  proceed  to  fix  that  liability."  It  is  true  that 
the  urgent  request  for  Bruce  &  Co.  to  unite  in  the  effort  to  make  their  debts 
out  of  the  mortgaged  property  indicates  a  lingering  doubt  as  to  the  liability 
of  Stafford, as  otherwise  his  zeal  was  without  motive,  and  was  in  fact  against 
his  interest.  If  the  purpose  was  to  protect  himself  to  whatever  extent  liable 
by  the  suit  to  foreclose  the  mortgage,  then  of  course  the  Invitation  to  unite 
in  tbat  mortgage  suit  was  in  effect  a  request  not  to  institute  any  other  suit. 
But  in  view  of  the  finding  of  the  jury  it  was  not  true  in  point  of  fact  that 
Stafford  was  on  the  19th  of  March  released  from  liability  as  to  all  the  notes, 
nor  was  he  in  any  event  then  released  as  to  No.  5  because  it  had  not  matured. 
It  was  not,  therefore,  a  retraction  of  anything  said  or  done  before  the  letter 
which  fixed  liability  or  waived  diligence.but  a  denial  of  liability  absolute  or 
con  tin  gent,  and  an  invitation  to  unite  in  another  proceeding  to  collect  what- 
ever could  be  collected.  Instead  of  inviting  an  act  of  diligence  to  fix  lia- 
bility, it  was  well  calculated  to  withdraw  the  attention  of  Bruce  &  Co. 
from  the  necessity  of  any  suit  for  that  purpose,  as  the  letter  distinctly 
assures  them  that:  "You  can  rest  assured  that  Stafford  had  much  rather  see 
you  paid  than  the  outside  creditors,  and  will  make  a  big  fight  for  you,  and 
I  Lam]  employed  to  make  that  fight.  Keep  this  quiet,  as  the  unsecured 
creditors  may  not  get  a  hold  of  it,  or  at  ldast  may  not  insist  on  it.  If  your 
attorney  will  act  and  advise  with  me  in  the  matter  under  your  instructions 
and  for  you,  I  shall  be  glad  to  work  with  bim,  and  have  his  assistance.  It 
seems  to  me  there  will  be  policy  in  us  joining  hands  to  secure  the  indem- 
nity, and  thus  save  you." 

It  seems,  therefore,  that  this  letter,  even  as  an  original  matter  would,  as 
to  the  notes  upon  which  there  was  then  an  existing  liability,  bring  this  case 
clearly  within  the  principles  announced  in  Mardis  v.  Tyler,  10  Ben  Mon., 
370,  and  it,  therefore,  follows  that  as  there  was  a  liability  on  notes  3,  4  and 
5,  by  reason  of  the  agreement  of  January  9,  1885,  as  found  by  the  jury,  the 
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letter  was,  as  to  all  these  notes,  but  the  expression  of  a  willingness  to  trust 
to  the  equity  proceeding  as  the  only  means  or  suit  which  could  be  insti- 
tuted, or  was  at  all  necessary  to  ascertain  what  sum  could  be  coerced  out  of 
the  makers  of  the  note. 

Many  exceptions  were  taken  by  appellant  to  the  evidence  introduced  by 
appellees,  but  as  most  of  these  exceptions,  if  not  all  of  them,  were  in  the 
nature  of  a  demurrer  to  the  sufficiency  of  the  evidence  to  establish  a  waiver 
of  diligence,  we  deem  it  unnecessary  to  notice  them  further,  having  already 
established  the  effect  of  the  waiver,  which  the  evidence  conduced  to  and  did 
prove  to  the  satisfaction  of  the  jury. 

It  is  insisted  for  appellee  that  the  actual  insolvency  of  the  maker  of  the 
notes  before  their  maturity,  and  the  fact  that  appellant  took  a  mortgage 
upon  all  of  the  property  of  the  maker  to  secure  him  against  loss  by  reason 
of  his  contract  of  endorsement  upon  these  and  other  notes,  dispensed  with 
the  necessity  of  suits  to  fix  the  liability  of  the  assignor.  It  would  be  a  suffi- 
cient answer  to  this  claim  to  say  that  there  was  no  finding  by  the  jury  as  to 
either  of  these  facts,  nor  any  request  that  they  should  be  found,  and,  there- 
fore, as  to  appellee  his  right  to  a  judgment  must  rest  upon  the  findings. 
But  aside  from  this  we  know  of  no  case  where  diligence  is  not  waived  by 
the  assignor,  which  allows  the  assignee  to  recover,  unless  it  be  shown  that  a 
judgment  could  not  have  been  rendered  against  the  maker,  because  of  his 
removal  from  the  State  after  the  assignment,  and  before  suit  could  have 
been  instituted,  or  his  death,  or  that  he  had  been  adjudged  a  bankrupt,  or 
was  incapable  of  making  the  obligation  by  reason  of  coverture  or  some  other 
legal  disability.  In  such  cases  the  evidence  of  insolvency  furnished  by  a 
judgment  and  return  of  "no  property"  may  be  dispensed  with,  and  total  in- 
solvency shown  as  in  other  cases. 

The  judgment  is  reversed  and  the  cause  remanded, with  directions  to  enter 
a  judgment  upon  the  verdict  in  favor  of  appellee  for  the  amount  of  notes 
3,  4  and  5,  with  interest  from  the  maturity  of  each  to  the  date  of  the  ver- 
dict, and  interest  thereon  until  paid. 
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HENRY  v.  HITE. 
Filed  May  16,  1888.    Appeal  from   Louisville   Chancery  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Partnership—  D.  instituted  this  action  for  the  settlement  of  a  partnership 
business,  in  which  he  and  H.  had  been  engaged.  He  alleged,  among  other 
causes  for  a  dissolution  of  the  partnership,  that  H.  was  seeking  to  divert  the 
partnership  effects  to  the  payment  of  his  individual  debts;  had  pledged  part- 
nership assets  for  borrowed  money,  and  refused  an  account.  There  has  been 
no  settlement  of  partnership  accounts;  there  is  nothing  in  the  record  to 
show  what,  if  anything,  would  be  due  D.  on  a  settlement,  or  that  the  assets 
on  hand  are  not  amply  sufficient  to  protect  bis  interest  as  partner.  Held— 
That  in  the  absence  of  such  a  showing  the  court  can  not  reverse  a  judgment 
denying  him,  or  his  assignee,  any  relief  as  against  a  party  who.  it  is  claimed, 
has  partnership  assets  taken  in  payment  of  the  individual  debt  of  H.  But, 
in  any  event,  the  pleadings  and  evidence  show  that  the  debt  for  which  the 
partnership  assets  were  taken  was  for  money  advanced  to  H.  with  the  knowl- 
edge of  D.,  and  used  for  the  firm. 

Helm  &  Bruce  for  appellant;  John  J.  Jackman  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COPPAGE. 
Filed   May  16.  1888.    Appeal  from  Marion   Circuit  Court.     Opinion   of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Res  judicata— On  a  former  appeal  in  this  case  the  court  intimated,  if  it 
did  not  expressly  decide,  that  the  petition  did  not  state  a  cause  of  action. 
It  was  also  held  that,  assuming  that  the  petition  stated  facts  sufficient  to 
constitute  a  cause  of  action,  the  facts  proved  were  not  sufficient  to  authorize 
the  instruction  given,  or  sustain  the  verdict,  and  the  judgment  was,  for 
that  reason,  also  reversed.  On  the  return  of  the  case  no  further  objection  was 
made  to  the  pleadings  further  than  was  invohed  in  a  motion  made  by  de- 
fendant for  a  peremptory  instruction,  which  was  denied.  Held— That  the 
former  opinion  does  not  prevent,  but  expressly  allows,  the  sufficiency  of  the 
petition  to  be  now  considered  and  determined. 

2.  Actions  under  statute  for  negligence — Tlie  lather  of  one  whose  life  has 
been  lost  through  the  willful  negligence  of  another  can  not  maintain  an 
action  therefor  under  section  3  of  chapter  oT  of  the  Geneial  Statutes.  The 
word  "heir,"  as  used  in  that  section,  means  child. 

3.  Same— The  personal  representative  of  the  person  whose  life  is  lost  by 
the  negligence  of  another  is  the  only  person  who  can  maintain  an  action 
under  section  1  of  chapter  57  of  the  General  Statutes. 

W.  J.  Lisle  and  Win.  Lindsay  for  appellant;  Samuel  Avritt  for  appellee. 

WATHEN  v.  BYRNE  &  CO. 
Filed  May  16,  lr88.     Appeal  from   Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Appeals— Practice— That  "the  verdict  is  contrary  to  law;"  that  there 
was  "error  in  the  amount  of  recovery ;"  and  "error  of  law  occurring  at  the 
trial,  and  excepted  to  by  defendant,"  assigned  as  grounds  for  a  new  trial, 
are  too  general  to  be  considered. 

2.  Same— Bill  of  exceptions— Depositions  read  upon  the  trial  of  an  ordinary 
action,  but  not  copied  into  the  bill  of  exceptions,  can  not  be  considered. 

3.  Same— A  judgment  can  not  be  reversed  upon  the  ground  that  it  is  not 
sustained  by  the  evidence  unless  the  evidence  is  stated  in  full  in  the  bill  of 

exceptions. 
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4.  Same— The  statement  in  the  bill  of  exceptions  that  to  the  giving  of  an 
Instruction  the  "defendant  excepted,  and  now  excepts."  is  not  sufficient  to 
authorize  the  court  to  review  the  alleged  error.  Tlure  must  be  an  objection 
as  well  as  exception. 

5.  Reversible  errors—The  maxim  of  the  law,  to  the  effect  that  the  law  does 
not  concern  itself  about  trifles,  has  no  application  to  a  case  where  the  plain- 
tiff has  recovered  more  than  he  claimed,  or  an  amount  which  he  admitted  by 
his  pleadings  was  more  than  he  was  entitled  to  recover.  In  this  case  the 
judgment  in  favor  of  the  appellee  is  reversed  because  it  is  for  |49  more  than 
he  claimed,  the  court  holding  that  appellant  would  be  entitled  to  a  reversal, 
even  if  the  error  was  only  814,  as  claimed  by  appellee. 

6.  Prejudicial  errors -With  in  the  meaning  of  the  Code  which  requires  the 
court  to  disregard  every  error  which  does  not  affect  the  substantial  rights  of 
the  adverse  party,  every  error  is  deemed  prejudicial  to  the  substantial  rights 
of  a  party  which  denies  him  relief  to  which  he  is  clearly  entitled. 

Barnett.  Noble  &  Barnett  for  appellant;  C.  H.  Gibson  and  E.  J.  McDer- 
mott  for  appellees. 

GREEN  v.  MAGOWAN. 
Filed  May  16,  1888.     Appeal  from   Montgomery  Circuit  Court.     Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

1.  Bankruptcy— New  promise— The  cause  of  action  setup  in  the  plaintiff's 
original  petition  was  that  the  defendant  had,  after  his  discharge  in  bank- 
ruptcy, agreed  and  promised  to  pay  the  debt  sued  on.  The  defendant  averred 
in  his  answer  that  he  was  not  able.  By  an  amended  petition  the  plaintiff 
averred  that  since  the  institution  of  the  suit  the  defendant  had  become  sol- 
vent, and  was  able  to  pay  the  debt.  Held  — That  this  allegation  of  the 
amended  petition  was  irrelevant  and  superfluous,  as  the  plaintiff  no^heie 
alleges  a  promise  by  the  defendant  to  pay  when  able.  But  even  if  the  plain- 
tiff had  set  up  such  a  oausn  of  action  it  would  not  deprive  him  of  the  right 
to  recover  upon  the  allegation  of  an  unconditional  promise,  as  the  defendant 
might  have  promised  unconditionally  at  one  time  and  conditionally  at 
another,  and  there  would  be  no  inconsistency  in  plaintiff  relying  on  both 
promises. 

2.  Same— The  evidence  supports  the  finding  of  the  court  that  the  defend- 
ant, after  his  discharge,  did  unconditionally  promise  the  plaintiff  to"  pay 
the  debt. 

Wood  &  Day  for  appellant;  H.  L.  Stone  for  appelleee. 

SHEWMAKER'S  ADM'R  v.  MITCHELL. 
Tiled  May  16,  18*8.     Appeal   from  Washington   Circuit   Court.     Opinion   of 

the  court  by  Judge  Bowden,  reversing. 

Sheriff  and  deputy—  Sureties— Demand—  S. ,  a  sheriff,  took  bond,  with 
surety,  from  B.,his  deputy,  for  the  faithful  discharge  of  the  deputy's  duties. 
After  all  the  taxes  should  have  been  collected,  B.'s  sureties  becoming  appre- 
hensive, applied  to  the  sheriff  to  remove  B.  and  appoint  M.  in  his  place  to 
collect  taxes  not  collected,  which  was  done  with  the  understanding  that  the 
appointment  was  for  the  sole  benefit  of  B.'s  sureties, their  liability  being  re- 
garded as  already  fixed.  The  sureties  delivered  to  M.  the  tax  list,  which 
was  in  their  hands.  Without  having  consulted  the  sheriff,  the  sureties  made 
the  contract  with  M.,by  which  he  was  to  be  liable  only  for  money  collected, 
and  they  took  from  him  bond,  with  surety,  stipulating  that  he  would  pay 
the  sheriff  whatever  he  might  get,  less  his  commission  the  sureties  had 
agreed  he  should  have  for  his  services.  The  sheriff  treated  M.  as  the  agent 
of  the  sureties,  appointed  for  their  benefit,  and  as  one  in  whose  doings  he 
had  no  interest.  Subsequently  the  sheriff,  in  consideration  of  $300,  released 
B.'s  sureties  from  liability.     In  this  action  by  the  sheriff  against  M.,  Held— 

1.  M.  owed  the  sheriff  no  duty  except  with  regard  to  money  actually  col- 
lected; he  was  not  liable  for  mere  failure  to  use  diligence. 

2.  B.'s  sureties  were  liable  only  for  what  B.  could,  with  reasonable  dili- 
gence, have  collected,  and  which  was  uncollectible  when  he  went  out  of  the 
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office;  and  for  all  increased  cost  and  expense  incident  to  the  collection  of 
-what  B.  should  have  collected.  It  was  this  liability  from  which  the  sheriff 
released  the  sureties  of  B.,but  he  did  not  thereby  transfer  to  them  any  right 
lie  had  against  M.  for  money  collected,  or  against  taxpayers  who  had  not 
paid.  Therefore,the  price  of  the  release  is  not  a  proper  credit  to  M.  against 
what  he  collected. 

S.  M.  is  to  be  charged  with  what  he  got  and  to  be  credited  by  what  he  paid, 
and  the  agreed  compensation  for  his  services.  He  owes  what  remains,  and 
ought  to  pay  interest  on  it  from  the  day  he  reported  to  the  sheriff  he  had 
-collected  all  he  could  and  had  paid  over  all  he  had  collected. 

4.  The  fact  alleged  by  M.  that  he  did  make  such  report  and  tendered  the 
books  is  sufficient  answer  to  the  claim  that  a  demand  was  necessary.  More- 
over, the  answer  did  not  complain  that  there  had  beeu  no  demand,  but  went 
directly  to  the  merits.  But  even  if  a  demand  had  been  necessary,  an  abso- 
lute dismissal  was  not  proper. 

W.  C.  McChord  for  appellant;  J.  W.  S.  Clements  and  John  W.  Lewis  for 
appellee.  / 

KRIEL  &  CO.  v.  STOLL 
Filed  May  16,  1888.     Appeal  from  Louisville  Law  and  Equity  Court.     Opin- 
ion of  the  court  by  Judge  Bowden,  affirming. 

Purchasers  with  notice— A  distress  warrant  against  H.  and  in  favor  of  S. 
"was  levied  on  tobacco  hanging  in  a  barn,  most  of  it  unstripped.  At  the 
suggestion  of  H.  that  a  sale  of  the  tobacco  in  that  ooudition  would  inflict  a 
loss,  it  was  agreed  that  as  a  bailee  of  the  officer  he  should  prepare  it  for 
market,  and  that  when  prepared  he  should  notify  the  officer,  who  should 
send  it  to  Louisville  in  his  own  name  or  that  of  S..  and  have  it  sold  there. 
S.  was  notified  of  the  arrangement  and  consented  to  it.  H.,  having  prized 
the  tobacco,  shipped  it  in  his  name  to  a  warehouse  in  Louisville.  On  the 
day  the  last  lot  arrived  appellants  were  notified  by  an  attorney  that  H. 
wished  to  sell  the  tobacco,  whereupon  they  bought  it,  subject  to  the  claim 
of  the  warehouse.  The  sale  was  for  less  than  lug  prices.  Appellants  did 
not  see  the  tobacco  -or  any  sample  of  it,  and  no  inquiry  was  made  at  the 
warehouse.  Manifestly  H.  was  in  a  hurry  to  sell,  but  no  inquiry  was  made 
by  appellants  as  to  the  reason  for  his  haste.  Held— That  in  view  of  all  the 
facts  The  court  can  not  say  That  the  lower  court  erred  in  sustaining  the  lien 
up  >n  the  levy  as  aero  in  st  the  claim  of  appellants  While  they  had  no  in- 
formation of  any  claim  except  that  of  the  warehouse,  this  court  can  not  say 
that  there  was  not  enough  to  put  them  on  inquiry,  which  is  notice  of  all 
that  lay  in  the  direct  path  cf  investigation. 
Kohn  &  Barker  for  appellants;  Carey  &  Spindle  for  appellee. 

REIB  v.  INGALLS,  &c. 
Filed   May  16,  1888.     Appeal   from   Barren   Circuit  Court.     Opinion  of   the 

court  by  Judge  Bowden.  affirming. 

Continuance— The  court  did  not  err  in  refusing  to  set  aside  the  order  of 
submission  and  to  continue  the  case  upon  motion  of  plaintiff,  in  order  to 
enable  him  to  prepare  bis  case  for  trial,  as  the  affidavit  did  not  show  dili- 
gence. 

B.  Lawless,  Sr.,  for  appellant:  W.  L.  Porter  for  appellees. 

PHILLIPS'  ADM'R  v.  PHILLIPS,  &c. 
Filed  May  16.  1888.    Appeal  from   Marion    Circuit   Court.     Opinion   of  the 

court  by  Judge  Bowden,  affirming. 

Attorney's  fee— In  this  action  in  which  the  nominated  executor  of  a  will 
afterwards  set  aside  seeks  to  recover  the  amount  for  which  be  is  liable  to 
his  attorneys  for  services  rendered  under  his  employment  in  his  efforts  to 
probate  the  will,  etc.,  it  is  held  that  the  fee  reported  by  the  commissioner 
and  allowed  by  the  court  is  reasonable. 

W.  B.  Harrison  for  appellant;  Samuel  Avritt  for  appellees. 
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CLARK  v.  SMITH'S  KX'ORS. 
Filed  May  80,  1888.     Appeal  from   Louisville  Chancery  Court.     Opinion   of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Sales  of  personal  property— Rescission  for  fraud—To  enable  the  purchaser 
of  personal  property  to  rescind  the  contract  and  receive  back  the  price  paid 
upon  the  ground  that  there  was  fraud  practiced  in  the  sale,  he  must  offer  to 
return  the  property  within  a  reasonable  time,  after  the  fraud  is  discovered, 
or  by  the  exercise  of  ordinary  and  reasonable  diligence  could  have  been  dis- 
covered. And  whether  the  offer  to  return  was  or  not  within  a  reasonable 
time,  the  facts  being  admitted,  is  a  question  of  law. 

In  this  case,  the  offer  to  return  a  piano,  made  eighteen  months  after  the 
purchase,  was  not  within  a  reasonable  time,  no  fact  being  alleged  to  excuse 
or  account  for  the  failure  to  sooner  discover  the  defects.  The  fart  that  the 
piano  was  left  with  the  vendor  for  several  months  and  then  removed  to  a 
room  for  storage  does  not  excuse  the  delay. 

O'Neal,  Jackson  &  Phelps  for  appellant;  C.  B.  Seymour  for  appellees. 

RAMSEY  v.  HAYXES. 
Filed  May  30,  1888.     Appeal  from    Grayson  Circuit   Court.     Opinion    of  the 

court  by  Presiding  Judge  Ward,  affirm irg. 

Attorney  and  client— Contract  against  public  policy— A  contract  whereby 
appellee,  a  practicing  attorney,  agreed  to  procure  appellant's  release  from 
liability  on  account  of  certain  bail  bonds  upon  which  judgment  had  been 
rendered  against  appellant  as  surety,  and  to  save  him  baimless  from  costs 
and  expenses  by  reason  of  his  suretyship,  in  consideration  of  a  certain  sum 
paid  by  appellant  to  appellee,  which  was  to  have  been  refunded  in  the  event 
the  release  was  not  procured,  was  certainly  against  public  policy  and  void, 
if  not  within  the  provisions  of  the  act  against  champerty  and  maintenance. 
as  the  court  is  inclined  to  the  opinion  it  was.  If  appellee  had  been  employed 
as  an  attorney  on  a  conditional  fee,  which  was  paid  in  advance,  a  different 
case  would  be  presented. 

D.  R.  Murray  for  appellant;  John  Barrett  for  appellee. 

CLIXKEXBEARD'S  ADM'R  v.  HENDRICKS. 
Filed  May  30,  18h8.     Appeal  from   Fleming   Circuit  Court.     Opinion    of   the 

court,  by  Judge  Barbour,  affirming. 

Revivor— Section  509  of  the  Civil  Code  does  not  require  that  the  revivor  of 
an  action  shall  be  actually  made  within  a  year  from  the  time  it  could  first 
have  been  made,  but  that  the  order  to  revive  shall  be  made  in  that  time. 
The  mere  entry  of  this  order  within  the  twelve  months,  however,  is  not 
sufficient:  a  copy  must,  within  that  time,  be  issued  and  placed  in  the  hands 
of  some  one  authorized  to  serve  it;  otherwise  the  representative  of  the  de- 
ceased plaintiff  loses  his  right  to  have  the  action  revived  in  the  summary 
mode  pointed  out  in  the  Code. 

Cassidy  &  McCartney  for  appellant .  \V.  J.  Hendrick  for  appellee. 

COMMONWEALTH  v.   BREWER. 
Filed   May  30,  1N88.     Appeal  from  Washington   Circuit  Court.     Opinion   of 

the  court  by  Judge  Barbour,  affirming. 

Continuance— The  Commonwealth's  attorney  moved  for  a  continuance, 
the  ground,  as  stated  in  his  affidavit,  being  the  absence  of  the  only  witness 
whose  name  was  to  the  indictment,  and  for  whom  a  subpeena  had  been 
issued  about  twenty  days  before  the  term  and  returned  "not  found."  A 
continuance  had  been  granted  upon  the  Commonwealth's  motion  at  *he  pie- 
ceding  term,  presu-nahly  upon  the  same  ground.  It  does  not  appear  that 
any  attempt  had  ever  heen  made  to  obtain  the  attendance  of  the  witnes 
prior  to  the  issue  of  the  subpoena  referred  to.  It  does  not  appear  that  the 
wir.ness  was  within  the  jurisdiction  of  the  court,  or  that  his  attendance 
could  reasonably  he  expected.  Held— That  the  court  did  not  abuse  its  dis- 
cretion in  refusing  a  continuance. 

Finley  rfhuck  for  appellant. 
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AUSTIN  v.  COMMONWEALTH. 
Filed  May  30, 1888.     Appeal  from  Casey  Circuit  Court.    Opinion  of  the  court 

by  Judge  Bowden,  dismissing. 

Appeals— Special  terms— It  is  an  indispensable  prerequisite  that  the  ap- 
peal shall  be  prayed  in  the  lower  court  during  the  term  at  which  the  judg- 
ment was  rendered  in  order  to  give  this  court  jurisdiction  ;  and  a  special 
term  held  a  week  before  the  regular  term  can  not  he  regarded  as  a  part  of 
that  term,  so  as  to  give  this  court  jurisdiction  of  an  appeal  from  a  judgmfnt 
rendered  nt  the  special  term  where  the  appeal  was  not  prayed  until  the 
regular  term. 

Stone  &  Stone  for  appellant;  Wm.  Herndon,  for  appellee. 

JETT,  &o.  v.  SHEETS. 
Filed  May  30,  1S88.     Appeal  from  Franklin  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  reversing. 

Unrecorded  mortgage— Execution  lien— Where  an  execution  creditor  has 
notice  before  the  sile  of  au  unrecorded  mortgage  on  the  property  levied  on 
under  the  execution,  his  equity,  whether  as  creditor  or  purchaser,  is  inferior 
to  that  of  the  mortgagee. 

Wm.  Cromwell  for  appellants;  O.  D.  MoManama  for  appellee. 

THOMPSON  &  CO.  v.  FIDELITY  TRUST  AND  SAFETY  VAULT  CO. 

SAME  v.  SAME. 
Filed  May  30,  18HS.     Appeals  fiom   Louisville  Chancery  Court.     Opinion  of 

the  court  by  Judge  Bowden,  reversing. 

Partnership— The  respective  interests  of  two  or  more  partners  may  be  fixed 
at  the  outset,  or,  if  the  business  is  such  and  the  circumstances  of  the  part- 
ners are  such  that  the  ratio  of  interests  can  not  be  determined,  it  may  be 
left  to  be  fixed  by  the  figures  as  they  may  finally  appear. 

Appellants  and  C.  formed  a  partnership  for  the  raising  of  tobacco.  Appel- 
lants furnished  the  land  and  money  and  C.'s  skill  and  labor  were  put  in  as 
his  share,  entitling  him  to  one-half  of  the  proceeds  if  he  should  raise  the 
crop;  but  apprehending  that  C.  might  not  be  able  to  raise  the  crop  alone  the 
parties  agreed  that  whatever  appellants  should  contribute  to  that  which  C. 
was  to  do  should  augment  the  share  of  appellants  to  that  extent  and  corre- 
spondingly diminish  the  share  of  C.  Held— That  the  agreement  is  valid  for 
the  purpose  of  determining  the  interests  of  the  parties  in  the  crop  after  it 
has  been  raised. 

Helm  &  Bruce  for  appellants;  Wm.  Christy  Churchill  for  appellee. 

TALIAFERRO  v.  CITY  OF  DAYTON. 
Filed  May  80,  1888.     Appeal  from   Campbell  Circuit  Court.     Opinion  of  the 
court  by  Judge  Bowden,  reversing. 

1.  Pleading— The  appellant,  sued  as  surety  on  the  bond  of  a  defaulting 
city  clerk,  filed  an  answer,  in  which  he  stated  that  he  had  "no  knowledge 
or  information  on  which  to  found  a  belief"  that  the  clerk  received  the 
amounts  charged,  or  any  part  of  them,  and  in  which  he  said  that  "he  is  in- 
formed and  charges"  that  the  clerk  had  paid  to  the  city  a  certain  sura  in 
excess  of  the  amount  which  was  claimed  as  the  balance  due.  Held— That  as 
there  was  no  averment  in  the  petition  that  any  record  showed  what  the  clerk 
bad  received,  and  it  can  not  be  assumed  that  there  was  any,  a  statement 
tbat  the  defendant  had  neither  knowledge  nor  information  sufficient  to  form 
a  belief  is  a  sufficient  denial.  The  payment  was  also  well  pleaded.  The 
word  "charges"  means  alleges,  avers,  states,  and  an  allegation  may  be 
avowedly  made  on  information,  and  would  be  good,  even  if  accompanied  by 
an  admission  of  a  lack  of  personal  knowledge. 

2.  Same— The  denial  that  the  clerk  had  received  the  amounts  charged  and 
the  plea  of  payment  were  not  inconsistent  pleas. 

3.  Same— Election— While  the  court  may,  upon  or  without  motion,  require 
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a  party  to  elect  between  inconsistent  pleas,  It  can  not  elect  for  Mm  in  the 
first  place,  and  certainly  should  not  strike  both  pleas  from  the  file. 

4.  Set-off— To  an  amended  answer  which  sought  to  set-off  a  part  of  the 
clerk's  salary  for  a  part  of  his  second  term  (the  defendant  having  been  his 
surety  for  the  first  term),  the  city  replied  that  it  bad  been  applied  to  a  settle- 
ment of  his  accounts  for  the  second  term.  Held— That  a,  demurrer  to  this 
reply  was  properly  overruled. 

5.  Evidence— It  is  the  opinion  of  the  majority  of  the  court  that  there  was 
no  error  in  admitting  the  "stubs"  of  the  license  books  as  evidence  of  what 
the  clerk  had  received. 

C.  J.  Helm  for  appellant;  J.  S.  Duoker  for  appellee. 


Digitized  by 


Google 


THE  KENTUCKY  LAW  REPORTER. 


EDITOR: 
EDWARD  W.    HINES Frankfort,  Ky; 

Vol.  10.  SEPTEMBER  15,  188?.  No.  6. 


KENTUCKY  COURT  OF  APPEALS. 


Bank  of  Louisville  v.  Atwood's  adm'r. 

{Filed  Sept.  13,  1876— Not  to  be  reported.) 

Application  of  payment* — A  creditor  having  a  lien  upon  certain  shares  of 
stock,  to  secure  the  indebtedness  of  the  owner  of  the  stock,  which  consisted 
of  separate  bills  of  exchange,  obtained  a  judgment  enforcing  its  lien  upon 
the  stock,  but  no  specific  application  of  the  proceeds  of  the  sale  of  the  stock 
was  made  in  the  judgment  or  otherwise.  The  creditor  now  claims  the  right, 
as  against  one  who  is  sought  to  be  made  liable  on  one  of  the  bills  as  drawer, 
to  apply  the  proceeds  of  the  sale  of  the  stock  to  the  payment  of  the  other 
bills,  the  amount  not  being  sufficient  to  satisfy  all.  Held— That  there  was 
but  one  lien  for  the  security  of  the  several  debts,  and  as  the  creditor  enforced 
his  lien  for  the  payment  of  all  he  must  be  held  to  have  elected  to  apply  the 
proceeds  of  the  sale  pro  rata  upon  each  one. 

Hamilton  Pope  for  appellant. 

Barr,  Goodloe  &  Humphrey  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Cofer. 

Robert  Atwood  was  the  owner  of  seventy  shares  of  the  capital 
stock  of  the  Bank  of  Louisville  which  he  pledged  to  the  Owensboro 
Savings  Banks  to  secure  a  loan  of  $5,000.  Atwood  became  a  bank- 
rupt and  the  savings  bank  commenced  suit  against  Atwood  and  the 
Bank  of  Louisville  to  obtain  a  sale  of  the  stock  and  to  compel  the 
transfer  of  the  stock  to  the  purchaser. 

The  Bank  of  Louisville  answered,  alleging  that  it  held  four  bills 
of  exchange,  three  of  them  for  $5,000  each  and  the  other  for 
$7,500,  on  all  of  which  Robert  Atwood  was  bound,  on  the  first 
three  as  acceptor  and  on  the  last  as  drawer,  and  that  by  the  pro- 
visions of  its  charter  it  had  a  lien  on  the  stock  owned  by  said  At- 
wood to  secure  his  indebtedness  to  the  bank,  and  concluding  as 
follows:  "Wherefore,  these  defendants  (the  president,  directors  and 
company  of  the  Bank  of  Louisville)  make  this  answer  a  cross  peti- 
tion against  the  plaintiff  (the  Owensboro  Savings  Bank),  said  Robert 
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Atwood  and  Stephen  E.  Jones  (his  assignee  in  bankruptcy),  and  pray 
priority  over  the  plaintiff,  an  enforcement  of  their  lien  against  said 
shares  or  certificates  of  stock  owned  by  said  Atwood  in  their  bank, 
*  *  *  and  a  gale  of  said  shares  or  certificates  to  raise  or  pay  these 
defendants  the  amount  due  these  defendants  on  said  bills  by  said 
Robert,  and  they  pray  for  general  relief.,, 

That  cause  proceeded  to  judgment  on  the  cross  petition,  and  it  was 
adjudged  that  the  Hen  of  the  Bank  of  Louisville  was  superior  to  that 
of  the  savings  bank,  and  the  stock  was  adjudged  to  be  sold  to  pay 
the  four  bills  which  are  described  in  the  judgment  with  the  same 
particularity  with  which  they  were  set  forth  in  the  cross  petition. 

The  stock  was  sold  and  realized  the  sum  of  $5,477.28,  but  no  formal 
order  seems  to  have  been  made  crediting  the  sum  realized  on  any 
one  or  more  of  the  bills. 

William  Atwood,  who  was  the  drawer  of  two  of  the  $5,000  bills, 
having  died,  and  the  name  of  the  payee  and  endorser  having  been 
forged,  the  bank  presented  these  bills  as  claims  against  the  estate  of 
the  said  William,  but  the  administrator  claimed  and  obtained  credits 
thereon  for  a  pro  rata  of  the  amount  realized  from  the  sale  of 
Robert  At  wood's  stock,  and  from  that  judgment  this  appeal  is  pros- 
ecuted. 

It  is  conceded  that  the  parties  bound  on  the  bill  for  $7,500  are  all 
insolvent,  and  that  the  name  of  the  endorser  on  the  remaining  $5,000 
bill  was  forged  and  that  the  endorser  remains  bound,  but  whether  he 
is  solvent  or  not  does  not  appear. 

Under  these  circumstances  the  bank  claims  that  inasmuch  as  no 
specific  application  of  the  proceeds  of  the  sale  of  the  stock  was  made 
in  the  judgment  or  otherwise,  it  has  a  right  to  elect  to  which  of  the 
bills  that  sun)  shall  be  applied,  and  now  claims  to  apply  it  to  the 
$7,500  and  $5,000  bills  upon  which  William  Atwood  is  not  bound, 
and  this  presents  the  sole  question  in  the  case. 

We  do  not  deem  it  necessary  to  enter  at  large  into  the  doctrine  of 
the  application  of  payments.  The  appellant  set  forth  in  its  cross- 
petition  all  the  bills,  and  claimed  the  benefit  of  its  statutory  lien 
for  the  security  of  each  of  them  and  took  a  judgment  to  sell  for  the 
satisfaction  of  all. 

There  was  but  one  lien  for  the  security  of  the  several  debts.  The 
debts  were  of  equal  dignity,  and,  as  matter  of  law,  each  bill  was  alike 
secured  by  the  lien;  and  as  the  appellant  asserted  the  lien  as  a  security 
for  the  payment  of  all  bills,  the  court  properly  treated  the  proceeds 
of  the  sale  of  the  stock  as  a  payment  pro  rata  on  all  the  bills. 

It  may  be  that  the  appellant  might  have  elected  to  enforce  its  lien 
for  the  satisfaction  of  the  bills  upon  which  William  Atwood  was  not 
bound,  and  that  it  might,  in  that  case,  have  proved  the  whole  of  the 
bills  upon  which  he  was  bound  against  his  estate,  but  it  did  not  elect 
to  pursue  that  course  but  enforced  its  lien  for  the  payment  of  all,  and 
must  be  held  to  have  thereby  elected  to  apply  the  proceeds  of  the 
sale  pro  rata  upon  each  one. 

It  «eems  to  us  that  for  these  reasons  the  judgment  must  be  af- 
firmed. 
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Savings  Bank  of  Louisville's  Ass'ee  v.  Caperton. 
Myer,  Ac.  v.  Caperton,  Ac. 

(Filed  June  2,  1888.) 

1.  Parties  to  actions —Where  loss  has  resulted  from  the  negligence  of  the 
directors  of  a  bank,  the  bank  or  its  assignee,  and  not  the  depositors,  is  the 
proper  party  plaintiff,  unless  it  plainly  appears  that  a  oanse  of  action  exists, 
and  that  the  bank  refuses  to  bring  the  notion. 

2.  Duties 'and  liabilities  -of  bank  directors — The  directors  of  a  bank  are  not 
liable  for  loss  resulting  from  the  frauds  of  an  officer  of  the  bank  unless  they 
have  been  guilty  of  gross  neglect,  which  means  an  absence  of  that  diligence 
that  ordinarily  prudent  men  in  the  conduot  of  such  business  would  have 
•exercised. 

3.  Same — A  bank  director  is  not  required  to  be  either  an  expert  or  a  com- 
petent book-keeper,  or  do  more  in  the  general  management  of  the  bank 
with  reference  to  its  cashier  and  book-keeper,  whom  they  have  used  proper 
•care  in  selecting,  than  to  see  that  the  daily  or  weekly  statements  made  to 
the  board,  as  the  case  may  be,  correspond  with  the  general  balances  upon 
the  books;  and  this,  connected  with  the  periodical  count  of  the  money,  notes, 
bonds,  etc,  is  all  the  supervision  required  unless  there  is  some  reason  for 
suspecting  that  the  cashier  is  neglecting  his  duties. 

Id  this  case  it  is  held  that  the  directors  are  not  liable  for  their  failure  to 
detect  fraudulent  entries  made  by  the  cashier  in  the  books  extending  through 
*  period  of  nine  years. 

4.  Same— It  is  the  duty  of  the  directors  to  use  ordinary  diligence  in  the 
selection  of  all  the  officers  neccessary  to  carry  ou  the  business  of  the  bank, 
which  they  seem  to  have  done  in  this  case. 

6.  Same  -Where  one  bank  was  merged  into  another,  the  president  of  the  new 
bank  was  properly  selected  by  the  directors  to  trausfer  the  balances  from  the 
books  of  the  old  bank  to  the  books  of  the  new,  and  although  the  president 
was  at  the  time  a  defaulter  as  an  officer  in  the  old  bank,  yet  as  there  was 
nothing  to  excite  any  suspicion  as  to  his  honesty  the  directors  were  not 
guilty  of  negligence  in  permitting  him  to  use  the  books  of  the  old  bank 
for  the  purposes  of  the  new,  instead  of  making  a  transfer  to  a  new  set  of 
books. 

6.  Same—  The  directors  were  not  guilty  of  negligence  in  allowing  the  same 
person  to  act  as  cashier,  book-keeper  and  teller.  Nor  were  they  negligent  in 
placing  bonds  in  the  custody  of  a  New  York  bank  for  the  purpose  of  enab- 
ling their  bank  to  draw  upon  the  New  York  bauk;  and  although  the  bonds 
were  afterwards  hypothecated  with  that  bank  for  money  loaned  the  cashier  of 
the  former  bank,  the  directors  are  not  liable. 

7.  Same — As  the  bank  was  in  the  habit  of  investing  in  bonds,  the  direc- 
tors were  not  negligent  in  failing  to  discover  that  bonds  exhibited  by  the 
cashier  as  part  of  the  assets  of  the  bank  were  the  property  of  one  of  their 
number,  who  was  absent. 

8.  Same—  In  an  action  by  depositors  against  a  bank  the  fact  that  the  misap- 
propriation of  funds  by  the  cashier  was  unknown  to  the  directors  constitutes 
no  defense  to  the  bank,  the  presumption  being  that  the  directors  knew  every 
«ntry  made  by  the  subordinate  officers  in  the  bank  ;  but  in  an  action  against 
the  directors  to  make  them  personally  liable  no  such  presumption  exists,  and 
the  burden  is  on  the  creditor  to  show  a  want  of  diligence  on  the  part  of  the 
directors  in  discovering  or  preventing  the  fraud. 

Woolley  A  Buckner,  A.  P.  Humphrey,  R.  Wessinger  and  Kohn  A 
Barker  for  appellants. 

James  Speed,  A.  Barnett  and  Thos.  and  John  Speed  for  appellees. 

Appeal  from  Louisville  Chancery  Court* 

Opinion  of  the  court  by  Chief  Justice  Pryor. 
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This  action  was  instituted  by  Gustave  Myer  and  others  against 
the  president  and  directors  of  the  Louisville  Savings  Bank  to  recover 
various  sums  due  to  them  as  depositors  in  its  savings  department,, 
the  loss  having  been  caused  from  the  embezzlement  of  the  funds  of 
the  bank  by  J.  H.  Rhorer,  the  cashier.  The  ground  of  recovery  is- 
the  alleged  negligence  of  the  directors  in  the  general  conduct  of  the 
bank,  and  a  want  of  diligence  in  supervising  the  nets  of  their  sub- 
ordinate, the  cashier.  The  bank,  by  reason  of  the  defalcation,  was 
rendered  insolvent  and  an  assignment  made  in  January,  1880,  of  all 
of  its  assets  to  the  appellant,  Jones.  The  creditors  of  the  bank  filed 
this  petition  in  equity,  alleging  that  Jones*  the  assignee,  refused  to 
sue  the  directors  or  to  unite  with  them  in  the  action.  Jones  was 
made  a  defendant  to  the  action  and  by  a  cross  petition  sought  to 
recover  of  the  directors  for  the  default  of  Rhorer  on  account  of  their 
negligence  with  reference  to  the  affairs  of  the  bank,  alleging  that  he- 
had  delayed  the  litigation  for  the  purpose  of  ascertaining  the  con- 
dition of  the  bank,  and  the  facts,  if  any,  upon  which  a  recovery 
could  be  had  against  the  directors. 

A  controversy  originated  in  the  court  below  as  to  the  right  of  Jones 
to  maintain  this  cross  action,  and  on  u.otion  of  the  creditors  they 
were  alone  allowed  to  prosecute  the  cause  of  action  set  up  in  the 
original  petition,  and  the  claim  of  the  assignee,  in  so  far  as  it  af- 
fected the  depositors,  was  dismissed. 

It  is  not  necessary,  in  the  light  of  the  facts  presented,  to  discuss  the 
right  of  either  Jones  or  the  creditors  to  maintain  the  action  further 
than  to  say  that  the  bank  or  its  assignee  is  the  pro|>er  party  plaintiff 
in  such  cases  unless  it  plainly  appears  that  a  cause  of  action  exists 
and  the  bank  refuses  to  bring  the  action.  We  will  proceed,  there- 
fore, to  consider  this  case  on  its  merits. 

The  corporation,  the  Louisville  Savings  Bank,  was  organized  in 
the  year  1866,  and  was  the  successor  of  a  bank  called  the  Louisville 
Savings  Institution,  the  former  having  been  merged  in  the  latter  by 
taking  all  of  its  assets  and  assuming  all  of  its  liabilities.  An  elec- 
tion of  directors  was  held  in  August,  1806,  and  James  Guthrie, 
Joseph  F.  Speed,  James  \V.  Henning,  Milton  II .  Rhorer  and  James 
H.  Rhorer  were  selected.  The  directors  then  elected  J.  H.  Rhorer,. 
the  subsequent  defaulting  cashier,  president  and  Thomas  Hanlay 
cashier,  and  when  this  was  done  directed  the  president  and  other 
officials  to  have  the  balances  on  the  books  of  the  old  bank  transferred 
to  the  books  of  the  new  bank.  Guthrie  died  in  April,  1869,  and 
John  Caperton  was  made  director  in  his  stead.  In  1871  J.  H.  Rhorer 
resigned  as  president  and  was  made  cashier,  Hanlay  having  ceased 
his  connection  with  the  bank.  Caperton  was  then  elected  president. 
In  1874  M.  H.  Rhorer  resigned  as  director  and  Andrew  Sabine  was 
placed  in  his  stead. 

From  the  first  of  January  1871,  J.  H.  Rhorer  filled  the  place  of 
cashier,  teller  and  book- keeper  in  the  commercial  or  general  depart- 
ment of  the  bank.  The  bank  had  two  departments  in  the  same 
building,  one  known  as  the  savings  department  and  the  other  as  the 
general  or  commercial  department,  both  regarded,  however,  as  the 
one  bank,  and  money  often  transferred  from  one  department  to  t he- 
other.  The  directors  sought  to  be  made  liable  are  Caperton,  Hen- 
ning, Speed  and  Sabine,  the  fifth  director  being  J.  H.  Rhorer.  The 
books  of  the  general  department  were  kept  by  Rhorer,  and  of  the 
savings  department  by  Joshua  F.  Speed,  jr.  In  the  year  1872* 
shortly  after  Rhorer  was  elected  cashier,  the  bank  built  what  is 
termed  a  safety  vault  at  a  cost  of  $55,000.    The  capital  stock  of  the 
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l)ank  was  only  $100,000,  one-fifth  of  which  was  owned   by  J.  H. 
Rhorer,  the  cashier. 

Rhorer  was  not  only  the  cashier  and  the  one-fifth  owner  of  the 
sstoek,  but  as  is  manifest  from  the  proof  in  this  case  was  the  lead- 
ing spirit  in  directing  and  controlling  the  affairs  of  the  bank  during 
the  series  of  years  in  which  he  was  engaged  in  making  fraudulent 
•entries  in  the  books  of  the  bank  to  enable  him  to  appropriate  its 
funds  to  his  own  use.  His  entire  administration  of  the  affairs  of  the 
bank  evidencesa  systematic  purpose  in  embezzling  the  funds  of  the 
institution  and  betraying  an  almost  unlimited  confidence  placed  in 
•him  by  the  directors.  It  was  not  until  the  month  of  January.  1880, 
that  the  frauds  were  discovered,  although  practiced  for  the  nine 
years  he  was  cashier  and  long  before,  and  then  made  known  by  the 
-written  acknowledgment  of  Rhorer,  found  with  the  papers  by  the 
hank  to  the  effect  that  he  had  been  robbing  the  bank  and  had  sur- 
rendered himself  into  the  custody  of  the  law. 

The  investigations  and  settlements  made  sine?  the  assignment 
•shows  the  defalcation  to  be  $118,0<K). 

The  only  question  presented  in  this  case  is  whether  the  directors 
acted  in  good  faith  and  with  ordinary  care  and  diligence  in  conduct- 
ing the  affairs  of  the  bank,  or  such  diligence  as  ordinary  prudent 
men  would  have  exercised  with  reference  to  the  conduct  of  such  a 
moneyed  institution.  It  is  not  a  question  as  to  how  the  frauds  of  the 
cashier  might  have  b^en  discovered,  hut  were  these  directors  guilty 
of  gross  neglect,  which  means  an  absence  of  that  diligence  that  or- 
dinarily nrudent  men  in  the  conduct  of  such  business  would  have 
-exercised? 

The  directors  received  no  compensation  for  their  services,  the 
benefits  to  be  derived  by  them  from  the  profits  of  the  bank  flowing 
♦solely  from  their  interests  as  stockholders.  It  their  liability  is  to  be 
measured  by  that  imposed  upon  the  president  or  the  director  who 
receives  as  compensation  a  sum  equivalent  to  an  undertaking  to 
supervise  the  entire  affairs  of  the  bink,  by  an  actual  inspection  and 
-examination  of  the  accounts  and  books  of  the  bank,  as  well  as  the 
other  duties  pertaining  to  such  a  position,  then  there  would  be  no 
-question  as  tojthe  liability  of  the  appellees  in  this  case,  but  with  ser- 
vices rendered  that  are  merely  gratuitous,  or  at  least  without  re- 
ward, it  can  not  be  held  that  a  liability  is  to  be  fixed  upon  them 
for  no  other  reason  than  their  failure  to  detect  the  fraudulent  entries 
made  by  the  cashier  in  the  hooka  of  the  bank,  although  extending 
through  a  period  of  nine  years.  The  facts,  however,  presented  by 
this  record  must  determine  the  question  of  negligence  or  the  result 
of  diligence  on  the  part  of  the  appellees.  It  was  incumbent  on  the 
-directors  to  appoint  all  the  officers  necessary  to  carry  on  the  busi- 
ness of  the  bank,  and  to  use  ordinary  diligence  in  the  selection  of 
men  qualified  to  fill  such  positions.  In  the  ye  ir  1871  when.  Rhorer 
was  elected  cashier  of  the  bank  and  also  made  its  book-keeper,  his 
past  life  as  a  business  man,  so  far  as  then  known,  *as  »  sufficient 
guaranty  to  the  directors  of  his  honesty  and  capacity  for  the  posi- 
tion. He  had  been  made  president  of  the  bank  at  its  organization 
in  1866,  with,  as  the  proof  shows,  some  of  the  most  successful  busi- 
ness men  in  Louisville  as  the  directors,  Guthrie,  Speed  and  Hen- 
ning.  His  experience  in  banking,  as  well  as  his  high  character  for 
integrity,  both  personal  and  financial,  commended  him  to  all  busi- 
ness men  as  well  qualified  for  such  a  position.  There  was  no  reason 
for  suspecting  his  fidelity  to  his  co-directors  and  to  the  interests  of 
the  bank,  whose  affairs  he  had  been  called  on  to  manage,  and  yet  he 
•was,  at  the  time  he  was  elected  president  of  the  Savings  Bank,  a 
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defaulter  in  the  Savings  Institution  that  had  been  merged  into  the 
former  bank   in  the  sum  of  $17,000. 

It  is  insisted,  as  one  of  the  grounds  for  imputing  negligence  t>  the 
directors,  that  Rhorer.  who  had  been  elected  president  of  the  Sav- 
ings Bank,  and  was  directed  to  transfer  the  balance  from  the  books- 
of  the  Savings  Institution  to  the  new  bank,,  failed  to  open  new  books*, 
but  continued  to  use  the  old  books,  and  especwWy  the  individual 
ledger  containing  the  accounts  of  depositors  in  the  Savings  Bank 
until  its  suspension  in  the  year  1880;  that  this  aided  Rhorer  to  cover 
up  his  defalcations  in  the  old  bank  and  to  practice  his  frauds  in  the 
new  bank,  when,  if  the  accounts  on  the  old*  books  had  been  bal- 
anced and  the  proper  entries  made  in  the  new  books,  the  fraud,, 
already  practiced,  might  have  been  detected;  that  a  proper  and 
thorough  examination  of  the  accounts  of  the  Sivings  Institution 
would  have  been  the  safest  method  for  these  directors  to  have  pur- 
sued, with  new  accounts  opened  for  depositors,  must  be  readily  con- 
ceded, but  Rhorer  having  been  cashier  of  the  old  institution,  and 
having,  at  the  time  <:f  the  merger  of  the  two  banks,  been  elected  pres- 
ident of  the  Savings  Bank,  it  was  not  umeasonable,  but  consistent 
with  the  duties  these  directors  owed  to  all  interested,  that  Rhorer 
should  have  been  selected  to  make  the  transfer,  and  to  pursue  that 
course  that,  in  his  judgment,  was  proper  in  opening  the  hooks  for 
the  new  bank.  There  was  nothing  to  excite  the  least  suspicion  as 
to  his  honesty,  and  it  can  not  be  regarded  as  neglect  on  the  part  of 
the  directors  in  permitting  him  to  use  the  books  of  the  old  lor  the 
purposes  of  the  new  bank. 

If  balances  had  been  struck  and  transferred  from  the  old  set  of 
books  to  the  new  the  fraud  already  practiced  would  necessarily" 
have  entered  into  the  books  of  the  new  bank,  as-  Rhorer,  who  was- 
directed  to  make  the  transfer,,  would  scarcely  have  made  en- 
tries that  would  have  resulted  in  an  exposure  of  bis  fraudulent 
practices. 

The  frauds  perpetrated  by  the  cashier  in  abstracting  the  money  of 
the  bank  were  committed  in  various  ways:  First.  When  deposits  in* 
certain  instances  were  made  he  would  credit  them  on  yie  individual 
ledger,  but  make  no  charge  of  them  on.  the  blotter.  In  one  instance 
the  Louisville  Steel  Works  is  credited  on  individual  ledger  with 
$5,000  and  this  sum  not  credited  to  the  concern  or  charged  to  cash  oi> 
the  blotter;  again,  the  same  party  is  credit*- d  by  several  .  items 
amounting  to  $2,719  in  the  same  way.  Second.  The  blotter  shows  a 
deposit  on  January  25th  of  $3,80S.5O,  and  on  that  day  Rhorer  &  Cotton 
are  credited  with  that  amount  on  the  individual  ledger.  On  t he- 
same  day  the  Metropolitan  National  Bank  of  New  York  is  credited 
on  the  blotter  with  $6,101. 50,  these  two  items  amounting  to  $10,000, 
and  the  bank,  on  the  general  ledger,  is  credited  by  $10,000.  It  ap- 
pears that  the  Metropolitan  Bank  was  entitled  to  a  credit  of  $10,000* 
when  Rhorer  only  placed  to  its  credit  $6,101.50,  and  gave  credit  to 
Rhorer  <fc  Cotton  for  $3,898.50,  when  no  such  deposit  had  been  made- 
but  by  crediting  the  bank's  account  in  the  ledger  with  the  true 
amount,  $10,000,  the  accounts  appeared  correct  and  enabled  the 
cashier  to  appropriate  $3,898.50  to  his  own  use.  Another  instance  \» 
where  Rhorer  is  credited  on  the  blotter  with  $350,  and  this  sum  is 
posted  to  his  account  in  the  individual  ledger  as  $2,350.  Acs  in  he 
would  charge  a  depositor  on  the  blotter  with  a  certain  sum,  as  if 
paid  on  the  depositor's  check.  This  sum  would  be  posted  to  hi* ac- 
count on  the  individual  ledger,  and  when  balancing  the  account  the 
item  would  be  omitted  from  the  addition.  This  character  of  fraud- 
ulent entries  in  the  books  of  the  bank   was  practiced  from  the  year 
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1871  until  the  close  of  the  bank  in  January,  1880,  the  amount  of  the 
defalcation  concealed  by  the  fraudulent  entries  amounting  in  the  ag- 
gregate to  near,  if  not  quite,  $60,000,  with  the  cash  found  short  in 
the  sum  of  $58,000.  The  entire  defalcation  was  $118,228.57,  as  re- 
ported by  the  expert  accountants  in  the  examination  made  of  the 
bank  accounts. 

The  principal  grounds  relied  on  for  a  reversal  in  this  case,  are: 
First.  That  the  directors,  in  giving  to  Rhorer  the  sole  control  of  the 
books  of  the  hank,  making  him  cashier,  hook-keeper  and  teller, 
placed  it  within  his  power  to  perpetrate  the  fraud,  and  for  that 
reason  they  were  guilty  of  such  neglect  as  makes  them  responsible 
to  the  hank.  Second.  They  failed  to  make  proper  examinations  as 
to  the  condition  of  the  hank,  and  allowed  the  books  to  be  falsely- 
kept. 

We  have  said  that  it  was  their  duty  to  exercise  that  reason- 
able and  ordinary  care  with  reference  to  the  affairs  of  the  bank  that 
ordinarily  prudent  men  would  exercise  in  reference  to  such  business 
affairs.  If  it  was  the  duty  of  the  directors  to  examine  the  books  of  the 
bank,  in  the  absence  of  any  reason  tor  suspecting  the  honesty  of  the 
bank  cashier,  with  a  view  of  testing  their  correctness,  with  the 
weekly  statements  made  them,  or  when  making  their  periodical  in- 
vestigation of  the  money  on  hand,  and  the  notes,  bills  and  bonds 
belonging  to  the  bank,  it  being  manifest  that  the  frauds  could  have 
been  easily  discovered,  at  least  by  a  book-keeper  of  ordinary  intelli- 
gence, their  responsibility  would  neces-arily  fallow. 

It  is  difficult  to  define  each  and  every  duty  pertaining  to  such  a 
position,  but  we  are  satisfied  that  a  bank  director  is  neither  required 
to  be  an  expert «  r  a  competent  book-keeper,  or  do  more  in  the  gen- 
eral management  of  the  bank,  with  reference  to  its  cashier  and 
book-keeper,  than  to  see,  in  the  absence  of  any  reason  for  doubting 
his  fidelity  to  the  trust  confided  to  him,  that  the  weekly,  daily  or 
monthlv  statements  made  to  the  board  correspond  with  the  general 
balances  upon  the  books.  In  this  case  the  weekly  statements  as  to 
the  cash  on  hand,  bills  discounted,  etc.,  corresponded  with  the  cash 
account  as  it  appeared  each  day,  or,  at  the  time  the  statement  was 
made,  with  the  cash  account  on  the  teller's  blotter,  where,  as  in  this 
case,  the  cash  account  was  kept.  It  is  argued,  however,  and  the  ex- 
pert so  states,  that  these  frauds  could  have  been  readily  detected  by 
comparing  a  balance  on  the  individual  ledger  with  the  amount 
stated  to  be  due  depositors  in  Rhor  r's  weekly  statements.  It  is 
plain  that  anv  director,  if  at  all  conversant  with  book-keeping* 
could  have  gone  to  the  individual  ledger,  and  running  over  the 
accounts  of  depositors,  and  then  comparing  that  with  the  blotter  evi- 
dencing each  day's  transactions,  could  have  discovered  the  fraud,  or 
it  might  have  been  discovered  by  ascertaining  the  amount  due  each 
depositor,  as  appeared  from  that  hook;  but  we  know  of  no  rule  of  law 
or  reason  that  would  require  such  an  investigation  by  directors,  and 
to  hold  them  responsible  for  failing  to  discharge  such  a  duty  would 
be  imposing  a  responsibility  that  no  business  man  would  assume 
without  a  compensation  commensurate  with  the  labor  required. 

If  they  have  selected  a  cashier  and  book-keeper,  regarded  at  the 
time  as  qualified  lor  the  position  assigned,  or  used  reasonable  care 
and  precaution  in  making  the  selection,  and  taken  from  him  a  bond 
in  an  adequate  penalty  for  the  faithful  discharge  of  his  duties,  his 
weekly  or  dailv  statements,  as  the  condition  of  bank  may  be.  agree- 
ing with  the  balance  as  found  on  his  books,  connected  with  the 
periodical  count  of  the  money,  notes,  bonds,  etc.,  is  all  the  super- 
vision required,  unless  the  directors  have  some  cause  for  suspecting, 
or  see  that  he  is  neglecting  his  duties. 
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In  the  present  case  the  cashier  made  weekly  statements  to  the 
directors  that  were  compared  with  the  cash  balances  and  found  cor- 
rect, or  if  not  compared  at  the  time,  those  statements  agreed  with 
the  general  balance  found  on  the  books  that  were,  however,  false 
and  erroneous  by  reason  of  fraudulent  entries  and  false  balances. 
They  examined  the  general  condition  of  the  bank  once  in  every  six 
months  by  making  an  actual  count  of  the  cash  and  ascertaining  the 
amount  of  bills,  notes,  bonds  and  securities  on  hand,  all  of  which 
agreed  with  the  statements  made  by  the  cashier  and  verified  by  the 
general  balance  found  in  the  books.  It  is  argued,  however,  that,  as 
one  of  the  means  of  preventing  such  defalcations,  it  is  prudent  to 
have  different  employes  in  charge  of  the  books  as  checks  upon  each 
other,  and  not  entrust  those  duties  to  one  man.  This,  no  doubt,  is  the 
safest  course  to  pursue  so  as  to  prevent  fraud  and  have  perfect  accu- 
racy in  the  accounts,  but  the  fact  that  these  directors  saw  proper  to 
confide  in  Rhorer  and  permit  him  to  discharge  the  double  duty  of 
book-keeper  and  cashier  does  not  evidence  a  want  of  ordinary  dili- 
gence on  their  part.  If  called  on  to  adopt  that  mode  which  would 
approach  nearer  to  absolute  security  against  such  thefts  than  any 
other  the  usual  custom  in  the  banks  of  a  city  would  be  adopted, 
but  the  question  here  presented  is:  Were  the  directors,  in  making 
such  an  employment,  doing  that  which  men  of  ordinary  prudence 
in  such  business  would  have  regarded  as  unsafe?  We  think,  meas- 
uring the  duty  of  a  director  by  the  character  of  the  interest  he  is 
supervising,  the  entire  testimony  in  this  case  gives  a  negative 
answer  to  the  question.  He  had  been  trusted  to  an  unlimited 
extent  prior  to  this  undertaking  in  the  conduct  of  financial  transac- 
tions, involving  millions  of  dollars.  He  was  regarded  as  a  man  of 
means  and  worthy  of  every  man's  confidence  by  reason  of  his  sup- 
posed great  moral  worth,  as  well  as  his  financial  standing,  and  no 
reasonable  man,  unless  exercising  the  highest  degree  of  care  under 
the  circumstances,  would  have  supposed  that  a  check  on  his  con- 
duct in  the  bank  was  necessary,  or  that  any  inspection  of  the  books 
by  way  of  detecting  errors  was  demanded.  We,  therefore,  see  no 
reason  for  holding  these  directors  personally  liable  by  reason  of 
false  entries,  requiring  the  skill  of  expert  accountants  to  ascertain, 
when  no  breach  of  duty  on  the  part  of  the  cashier  had  been  brought 
home  to  the  directors,  and  the  defalcation  resulting  in  no  act  of  their 
own.  J.  F.  Speed,  jr.,  who  had  charge  of  the  books  in  the  savings 
department  of  this  bank,  was  an  inexperienced  book-keeper  at  the 
time  of  his  selection,  yet  his  books  were  accurate  and  his  fidelity 
to  the  bank  and  its  patrons  unquestioned.  The  evidence  of  honesty 
and  the  utmost  good  faith  was  found  on  the  side  of  the  youthful 
book-keeper,  while  a  systematic  concealment  of  fraud  was  being 
practiced  by  the  shrewd  and  experienced  financier.  Henning  and 
Speed,  two  of  the  directors,  were  in  the  bank  daily  aiding  in  its  con- 
trol and  management.  They  were  both  business  men,  with  their 
capital  invested  in  the  stock  of  the  institution,  and  to  adjudge  that 
they  were  indifferent  to  their  own  interests  or  that  of  the  bank 
would  be  a  conclusion  not  sustained  by  the  facts  before  us. 

The  case  of  Dunn's  adm'r  v.  Kyle's  ex'or,  14  Bush  134,  is  very 
similar  in  many  of  its  features  to  the  case  before  us,  in  which  it  was 
held  that  the  directors  were  not  liable  to  stockholders  for  the  de- 
fault of  cashier,  unless  occasioned  by  their  fraud  or  gross  neglect. 
The  absence  of  ordinary  care  was  attempted  to  be  shown  in  that 
case  because  of  the  failure  of  the  directors  to  discover  the  fraudulent 
acts  of  the  cashier,  such  as  required  the  skill  of  an  accountant  to 
develop. 
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"Where  directors  by  their  own  act  cause  the  loss  to  the  bank  or 
the  corporation  they  represent  no  doubt  as  to  their  liability  can  arise. 
Where  they  discount  paper  known  to  be  worthless,  or  cause  the 
cashier  or  other  officer  of  the  bank  or  corporation  to  do  that  which 
is  forbidden  by  the  charter,  and  loss  arises  they  will  be  held  respon- 
sible. (Spering's  Appeal,  71  P.  A.  St.,  11;  United  Society  of 
Shakers  v.  Underwood,  9  Bush,  609;  Bank  v.  Hill,  f>6  Me..  385.) 
Here  the  directors  are  charged  not  with  any  wrongful  act 
of  theirs  by  which  loss  has  been  sustained,  but  for  neglect  in 
failing  to  do  that  which  they  oug;  t  to  have  done.  They  were 
ignorant  of  the  thefts  being"  committed,  but  it  is  alleged  they 
could  have  discovered  the  fraud  by  the  exercise  of  ordinary 
diligence.  If  th!s  action  was  agair.st  the  bank  it  would  not 
be  allowed  to  say  that  its  directors  were  ignorant  of  these  frauds, 
for  in  such  a  case  the  law  presumes  that  the  directors  knew 
every  entry  made  by  its  subordinate  officers  on  the  bank  books, 
and,  therefore,  the  misappropriation  of  funds  by  a  cashier  unknown 
to  the  directors  constitutes  no  defense  to  thebank,  but  in  an  ac- 
tion against  the  directors  to  make  the  *•  personally  liable  no  such 
presumption  exists,  and  the  burden  is  on  the  creditor  of  the  bank 
to  show  a  want  of  diligence  on  the  part  of  the  directors  in  discov- 
ering or  preventing  the  fraud.  The  directors  are  under  no  per- 
gonal liability  to  the  creditors  of  a  bank  by  reason  of  a  neglect  of 
duty.  They  are  the  agents  of  the  corporation,  and  could  only  be 
sued  in  this  case  by  the  creditor,  because  of  the  refusal  of  the  assig- 
nee to  sue.  They  may  be  proceeded  against  personally  for  a  con- 
version of  special  deposits  by  them,  because  g  ilty  of  a  tort,  as  in 
the  case  of  Shakers  v.  Underwood,  9  Bush,  609,  or  in  a  case  where 
the  president  and  directors  are  the  parties  to  be  charged,  there  is  no 
reason  why  the  creditors  may  not  sue,  making  the  hank  and  the 
directors  defendant.  Ho  at  last  it  is  the  bank  suing  the  directors  in 
this  case  for  a  neglect  of  duty,  and  if  there  were  no  depositors 
-could  the  bank  claim  that  the  directors  were  guilty  of  neglect  in 
permitting  Rhorer  to  act  as  cashier  and  book-keeper,  or  in  failing  to 
detect  the  frauds  so  manifest  after  the  discovery?     We  think  not. 

The  appellants  also  say  that  the  directors  were  guilty  of  neglect  "in 
placing  certain  United  States  bonds,  amounting  to  $33,000,  in  the 
-custody  of  the  Metropolitan  Bank  in  the  city  of  New  York  that 
were  afterwards  hypothecate!  with  that  hank  for  money  loaned  to 
Rhorer  without  the  knowledge  of  the  directors.  These  bonds 
belonged  t  » the  savings  side  of  the  bank,  the  books  of  which  were 
under  the  control  of  Joshua  Speed,  jr.  This  book-keeper  reported 
in  his  statements  these  bonds  as  belonging  to  the  savings  side  of  the 
bank,  and  the  directors,  believing  them  perfectly  secure  and  having 
placed  them  with  that  bank  t<>  enable  the  bank  at  Louisville,  as 
Henning  states,  to  draw  upon  the  New  York  hank  whenever  it 
might  need  money,  made  no  inquiry  as  to  any  use  that  might  have 
been  made  of  them  by  its  bank  officers.  They  iiad  no  reason  to 
believe  that  Rhorer  had  pledged  them  as  collateral  to  raise  money 
that  he  might  increase  the  fund  in  the  home  bank  upon  which  to 
plunder,  and  we  perceive  no  reason  for  holding  them  guilty  of  an 
imprudent  act  in  depositing  them  with  the  New  York  bank  for  the 
purposes  mentioned  by  Henning,  one  of  the  directors.  They,  it  is 
true,  might  have  suspected  Speed  of  using  them  for  his  purposes  if 
his  honesty  had  ever  been  questioned  or  doubted  by  them,  or  they 
might  have  suspected  Rhorer  of  stealing  the  bonds' from  Speed  or 
the  New  York  bank,  but  as  no  cause  existed  for  suspecting  eithe-  of 
4he  book-keepers  the  depositing  of  the  bonds  with  the  bank  in  New 
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York  did  not  constitute  any  character  of  neglect,  as  it  was  proper 
that  they  should  do  so  under  the  circumstancfs.  In  regard  to  the 
Semple  bonds  belonging  to  Ca  pert  on,  and  that  were  used  in  his 
absence,  in  the  statements  as  to  the  condition  of  the  bauk  by  Rhorer. 
as  assets  of  the  bank,  it  appears  that  the  bnnk  was  in  the  habit  of 
investing  in  bonds  and  whether  these  bonds  were  all  of  the  series  of 
Semper  honds  does  not  appear.  Rhorer  exhibited  them  to  the  other 
directors  as  belonging  to  the  bank,  and  how  they  were  to  know  they 
had  been  charged  to  the  account  of  Oaperton  is  difficult  to  perceive. 
They  did  not  suspect  Rhorer  of  deception.  The  bonds  were  in  the 
vaults  of  the  bank  and  exhibited  as  part  of  the  assets.  If  it  was 
their  duty  to  examine  Caperton's  account  in  order  to  prevent  fraud 
on  the  part  of  the  cashier,  their  liability  might  be  asserted,  but  even 
ifCaperton  had  been  present  with  a  series  of  bonds  of  a  like  char- 
acter he  would  doubtless  have  not  suspected  Rhorer  of  using  his 
bonds  as  assets  of  the  corporation.  Nothing  occurred  during  the 
interval  between  1871  and  1880  that  called  the  attention  of  the 
directors  to  the  individual  ledger  or  to  a  minute  examination  of  any 
book  connected  with  the  corporation. 

In  the  case  of  Scott  v.  Depeyster,  1  Edwards'  Chancery  Reports, 
513,  the  cashier  or  treasurer  of  the  corporation  embezzled  the  funds 
by  a  series  of  frauds  running  through  several  years  in  a  manner 
much  like  the  cashter  did  in  this  case.  Th*  stockholders  attempted 
lo  make  the -directors  HabJe  on  the  ground  of  neglect,  etc.  The 
court,  in  discussing  the  facts  of  that  case,  said  that  usuch  subordin- 
ates (alluding  to  the  cashier)  must  be  supposed  to  act  honestly  until 
the  contrary  appears,  and  the  In  w  does  not  require  their  employers 
to  entertain  jealousies  and  suspicions  without  some  apparant  reason." 
And  further  said  the  court:  %iI  think  the  question  in  all  such  cases 
must  necessarily  be  whether  they  (the  directors*  have  omitted  that 
care  which  men  of  common  prudence  take,  of  their  own  concerns." 

In  the  case  of  the  Manhattan  Co.  v.  Lydig,  4  Johnson's  Rep.,  397,. 
it  is  said  on  this  question  of  diligence:  *4The  examinations  of  the 
bank  by  the  committee  of  directors  were  in  the  usual  way,  and  the 
fraud  practiced  eluded  detection  by  means  of  a  talse  balance  sheets 
It  is  not  for  the  court  to  point  out  the  mode  banks  are  to  pursue  to 
detect  frauds,  but  if  they  take  the  usual  and  uniform  method 
adopted,  not  only  by  this,  but  by  other  banks,  they  can  not  be  sub- 
ject to  the  charge  of  neg licence."  And  if  the  mode  adopted  by 
business  men  in  such  cases  is  to  f\K  the  measure  of  diligence  or  de- 
termine the  question  of  ne/lect,  as  said  by  Lord  Hatherly  in  Tur- 
quand  v.  Marshall,  4  Liw  Ren.,  Ch.  App.  Cases,  382,  then  directors 
are  relieved  from  liability.  Taking  the  entire  testimony  of  bankers 
in  this  case,  and  these  directors  were  as  vigilant,  or  more  so,  than 
the  directors  of  other  larger  moneyed  institutions,  and  to  hold  them 
responsible  under  the  facts  presented  would  be  to  deter  business  men 
from  accepting  the  position  of  a  director,  when,  by  doing  so,  they 
are  required,  in  etfert,  to  insure  the  honesty  of  bank  subordinates  by 
being  made  responsible  for  their  fraudulent  acts. 

We  have  considered  other  questions  of  neglect  made  in  this  case  in- 
volving fraudulent  overdrafts,  and  the  fact  of  notice  given  a  man  sup- 
posed to  be  perfectly  honest  of  the  day  on  which  his  money,  as  cashier 
was  to  be  counted,  in  all  of  which  we  perceive  no  want\>f  ordinary 
diligence.  These  dfrectors  were  the  principal  stockholders.  Their  own 
interesis  were  involved  to  a  greater  extent  than  that  of  th«*  dew  sit- 
ors.  They  were  business  men.  Two  of  them  were  aim •  st  dail\-  at 
the  bank.  The  assets  of  the  bjnk  will  pay  eighty  or  ninety  cents  to 
the  dollar,  and  if  they  p  lid  le-s  it  could  not  affect  the  question  here.. 
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They  (the  directors)  have  conceded  their  neglect  in  the  particular  of 
failing  to  have  ample  security  to  the  bond  of  the  cashier.  They 
have  made  that  neglect  good  by  accounting  to  the  bank  for  the 
penalty  of  the  bond,  which  was  $20,000.  They  have  exercised 
ordinary  diligence  in  the  discharge  of  their  official  duties,  and  suf- 
fered loss,  in  common  with  the  appellants,  by  the  fraud  of  a  cashier 
in  whom  they  all  had  the  right  to  confide. 
The  judgment  below  is  affirmed. 


McDowell  v.  C,  O.  &  S.  W.  R.  R.  Co. 

{Filed  June  7,  1888— Not  to  be  reported.) 

Master  and  servant — Promise  to  repair — Where  the  master  furnishes  de- 
fective machinery  or  premises  for  the  servaut's  use*  the  promise  by  the 
master  to  repair  within  a  reasonable  time  after  notice  from  the  servant  of 
the  danger  places  the  risk  on  the  master,  and  as  there  is  no  pretense  in  this 
cttae  that  the  servant  nsed  the  defecbive  machinery  or  premises  (a  platform) 
for  such  a  length  of  time  hs  would  induce  the  belief  that  the  master  in- 
tended to  or  had  violated  his  promise  to  repair,  or  any  inference  that  the 
defect  aud  danger  were  so  imminent  as  that  oue  of  ordinary  prudence 
would  not  have  continued  its  use,  a  petition  alleging  the  defect,  the  promise 
of  the  defendant  to  repair,  its  failure  to  do  so  and  the  resulting  injury  to 
plaintiff,  stated  a  cause  of  action. 

E.  D.  Walker,  Matt  O'Doherty  and  R.  C.  Davis  for  appellant. 

P.  H.  Darby  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  having  been  instituted  to  recover  for  a  personal  injury 
sustained  by  the  appellant  while  in  the  employ  of  the  appellee,  by 
reason  of  defective  machinery  belonging  to  and  used  by  the  latter, 
and  a  demurrer  having  been  sustained  to  the  petition  by  the  court 
below,  that  judgment  was  affirmed.  On  a  petition  we  are  inclined 
to  reconsider  the  opinion  delivered,  and  to  now  hold  that  the  peti- 
tion contains  a  cause  of  action. 

The  promise  by  the  employer  to  repair,  within  a  reasonable  time 
after  notice  by  the  servant  of  the  danger,  places  the  risk  on  the  em- 
ployer. There  is  no  pretense  that  the  appellant  used  the  platform 
for  such  a  length  of  time  as  would  induce  the  belief  that  the 
employer  intended  to  or  had  violated  his  promise  to  repair,  or  any 
inference  that  the  defect  and  danger  were  so  imminent  as  that  one  of 
ordinary  prudence  would  not  have  continued  its  use. 

The  judgment  below  is  reversed  and  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  and  for  proceedings  consistent  with 
this  opinion. 


ROBBINS  V.   ROBBINS. 

(Filed  June  7,  1888— Not  to  be  reported.) 

Construction  of  devise — By  our  statute   any  estnte  created  by  deed  or  will  is 
to  be  deemed  a  fee  simple,  although  uo  words  of  inheritance  are  used,  unless 
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a  different  purpose  appear  by  express  words  or  necessary  implication. 
But  aside  from  the  statute  the  court  is  of  the  opinion  that  the  intention  of 
the  testator  is  manifest  in  this  case  to  give  to  the  devisee  the  absolute 
estate. 

The  testator  directs  his  executor  to  sell  his  ''Chicago  property"  as  soon  as 
<4he  may  think  best  for  the  interest  of  rny  estate  or  the  interest  of  my  wife, 
or  any  part  thereof,  as  in  his  judgment  may  seem  best;  but  it  is  my  direc- 
tion that  said  sales  be  made  as  soon  as  he  thinks  advisable.  When  sold,  I 
direct  that  he  forthwith  invest  the  proceeds  of  said  sales  in  United  States 
bonds,  in  the  name  of  my  said  wife,  and  for  her  benefit.  She  will  at  no 
time  loan  any  of  the  proceeds  of  said  sales  of  said  renl  estate  to  any  per- 
son or  persons  whatever,  but  is  to  have  the  interest  on  said  bond*  to  use  as 
she  may  desire.''  By  a  subsequent  clause  of  his  will  the  testator  provides 
that  the  rents  of  the  property  are  to  go  to  his  wife,  to  use  as  she  may  desire 
until  the  property  is  sold. 

Held — That  the  wife  takes  the  fee,  and  not  merely  a  life  estate.  It  is 
manifest,  from  a  reading  of  the  entire  will,  that  it  was  the  testators  inten- 
tion to  dispone  of  the  whole  of  his  estate,  and  as  there  is  no  devise  over  of 
this  property,  and  none  can  be  inferred  from  any  provision  of  the  will,  it 
must  be  held  to  be  merely  an  effort  to  require.the  absolute  owner  to  use  only 
the  income  of  the  estate  and  not  encroach  on  the  principal. 

C.  H.  Lee  and  J.  H.  Barker  for  appellant. 

O'Hara  <fe  Brj-an  and  L.  T.  Applegate  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

There  is  only  one  question  necessary  to  be  considered  in  this  case, 
and  that  arises  on  the  construction  aiven  the  will  of  H.  L.  Robbins 
by  the  court  below.  The  devisor  died  without  children,  leaving  his 
brothers  and  his  wife  surviving  him. 

By  the  second  clause  of  his  will  he  directs  his  executor  to  sell  his 
Chicago  property  as  soon  as  "he  may  think  best  for  the  interest  of 
my  estate  or  the  interest  of  my  wife,  or  any  part  thereof,  as  in  his 
judgment  may  seem  best,  but  it  is  my  direction  that  said  sales  be 
made  as  soon  as  he  thinks  advisable.  When  sold  I  direct  that  he 
forthwith  invest  the  proceeds  of  said  sales  in  United  States  bonds  in 
the  name  of  my  said  wife,  and  for  her  benefit.  She  will  at  no  time 
loan  any  of  the  proceeds  of  said  sales  of  said  real  estate  to  any  per- 
son or  persons  whatever,  but  is  to  have  the  interest  on  said  bonds  to 
use  as  she  may  desire."  The  last  clause  of  the  will  provides  that  if 
the  estate  in  Chicago  is  not  sold,  then  these  rents  are  to  go  to  the  tes- 
tator's wife  until  sold,  to  use  as  she  may  desire.  It  is  contended 
by  the  appellant  that  this  devise  only  invested  the  wife  with  a  life 
interest  in  the  Chicago  property,  entitling  her  to  the  rents  and  profits, 
and  nothing  more. 

In  support  of  this  construction  of  the  te-tator's  will  other  clauses 
of  that  instrument  are  referred  to,  by  which  he  devises  to  his  wife 
certain  other  real  estate  in  Kentucky  and  certain  cash  notes,  with 
the  express  power  given  her  *7o  do  with  the  same  as  she  may  gee 
Jit."  It  is,  therefore,  argued  that  as  the  testator  used  such  lan- 
guage in  regard  to  the  other  devises  as  not  only  invested  the  wife 
with  the  fee,  but  in  express  terms  said  that  she  could  dispose 
of  it  as  she  pleased,  that  his  intention  with  reference  to  the  devise 
of  the  Chicago  property  was  to  limit  the  donation  of  the  estate  for 
the  life  of  the  wife,  and  restrict  the  use  to  the  income  or  the  rents 
and  profits.  If  the  devise  to  the  wife  of  the  Chicago  property  passes 
an  estate  for  life  only,  then  the  remainder  is  undisposed  of  by  the 
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will,  and  passes  to  the  testator's  heirs  at  law.  It  is  manifest  that 
the  intention  of  the  testator  was  to  dispose  of  his  entire  estate* 
and  from  a  careful  reading  of  the  will  in  question  it  is  evident  that 
he  has  disposed  of  the  absolute  estate  in  the  Chicago  property. 
He  made  devises  to  his  brothers  as  well  as  to  his  wife,  and  in 
each  invests  them  with  the  power  to  dispose  of  the  devise  made  to 
each  as  they  might  see  proper.  The  will  is  intelligently  written, 
with  the  details  as  to  the  property  owned  and  devised  specifically 
given,  and  if  the  testator  intended  to  give  to  his  wife  only  a  life- 
estate  in  the  property  in  question  it  is  a  little  remarkable  that  he 
failed  to  make  any  disposition  of  the  remainder.  He  makes  no 
devise  to  any  of  his  collateral  kindred  except  certain  specific  prop- 
erty, in  regard  to  which  there  is  no  ambiguity,  and,  if  the  construction 
given  the  clause  of  the  will  by  appellant  is  the  proper  on*-*,  neglected 
to  dispose  of  the  most  valuable  part  of  his  estate,  or  to  designate 
anyone  of  his  collateral  kindred  as  entitled  to  the  remainder  inter- 
est. It  seems  to  us,  however,  that  to  construe  the  estate  as  one  for 
life  in  the  wife  is  inconsistent  with  the  language  used,  and  contrary 
to  the  plain  intent  of  the  devisor.  He  left  no  children,  and  in  the 
disposition  directed  to  be  made  of  this  Chicago  investment  by  his- 
executor  was  .desirous  of  providing  a  fund,  the  income  of  which 
would  be  sufficient  to  support  the  wife,  and,  therefore,  restricted 
her  power  (or  attempted  to  do  so)  to  loan  out  the  proceeds  where 
they  miirht  likely  be  lost,  and  directed  his  executor  to  invest  the 
proceeds  in  government  bonds  in  the  name  of  my  said  wife  and  for 
her  benefit,  and  in  the  latter  clause  of  the  will  provided  that  she  should 
have  the  rents  until  the  property  was  sold.  The  testator  was  evi- 
dently endeavoring  to  keep  the  fund  arising  from  the  sale  secure  for 
the  benefit  of  the  wife,  with  the  power  on  her  part  to  use  the  interest. 
He  had  already  given  the  entire  proceeds  to  her.  The  investment 
was  to  be  made  in  the  name  of  the  wife  and  for  her  benefit,  with  no 
limitation  or  restriction  except  that  'V/oa,  my  wife,  must  not  loan  out 
the  proceeds,  but  use  for  your  support  the  interest  alone."  There  was 
no  devise  over,  and  no  such  intention  can  be  inferred,  from  any  lan- 
guage used  or  from  any  provision  of  the  testator's  will.  It  is  simply 
an  effort  to  require  tne  absolute  owner  to  use  the  income  of  the 
estate  and  not  encroach  on  the  principal.  Besides,  by  our  statute, 
every  estate  created  03*  deed  or  will  should  be  deemed  a  fee  simple 
or  pass  all  the  title  of  the  grantor,  although  no  words  of  intendance 
are  used,  unless  a  different  purpose  appear  by  express  words  or  nec- 
essary implication.  We  think,  however,  that  the  intention  is  man- 
ifest'here  to  give  to  the  wife  the  absolute  estate.  We  perceive  no 
objections  to  the  ruling  of  the  court  on  any  branch  of  the  case. 
Judgment  affirmed. 


L.  &  N.  R.  R.  Co.  v.  Mitchell. 
(Filed  June  7,  1888.) 

1.  Negligence — Pleading—  In  a  common  law  action  for  negligence  the  decree 
of  negligence,  whether  wilful,  gross  or  ordinary,  need  not  be  stated.  It  is 
a  matter  of  proof  and  not  of  averment.  In  this  case,  under  a  generol  nver- 
ment  of  negligence,  the  question  whether  the  injury  was  caused  by  gross  neg- 
ligence was  properly  submitted  to  the  jury. 

2.  The  special  findings  of  ajvry,  like  a  general  verdict,  can  not  be  disturbed 
upon  the  ground  that  they  are  against  the  weight  of  the  evidence,  unless  they 
are  flagrantly  so. 
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8.  Gross  negligence — The  absence  of  slight  care  in  the  management  of  a 
railroad  train  is  gross  negligence.  It  is  the  duty  of  the  conductor  of  a  train 
to  see  that  there  was  no  new  movement  of  the  train  while  the  brakeman  was 
making  a  conpling  nnder  his  direction,  and  he  was  gnilty  of  gross  negligence 
in  failing  to  see  that  no  finch  movement  took  place. 

4.  Exemplary  damages — The  finding  of  gross  negligence  authorized  the 
finding  of  exemplary  damages.  The  jnry,  however,  were  restricted  to  com- 
pensatory damages,  of  which  the  company  of  course  can  not  oom plain. 

5.  Excessive  verdict— It  is  only  when  the  damages  assessed  by  the  jury  are 
glaringly  excessive,  and  appear  at  first  blush  to  have  resulted  from  passion 
or  prejudice,  that  the  court  can  set  aside  the  -verdict  upon  that  ground. 
Every  verdict  should  be  regarded  as  prima  facie  as  the  res«ult  of  the  exercise 
of  an  honest  judgment  upon  the  part  of  the  jury.  As  the  evidence  in  this 
case  shows  that  the  plaintiff  ha-*  suffered  beyond  estimate,  his  life  for  weeks 
hanging  in  the  balance;  that  he  is  a  cripple  for  life,  disabled  from  earning  a 
living,  at  least  at  his  accustomed  employment,  if  not  altogether,  and  in  large 
measure  deprived  of  the  enjoyment  of  life,  a  verdict  awarding  ($10,000)  ten 
thousand  dollars  as  compensatory  damages  will  uot  be  set  aside  upon  the 
aground  that  it  is  excessive. 

6.  Special  interrogatories  propounded  to  the  jury  are  not  open  to  the  objec- 
tion that  they  are  improperly  leading  and  suggestive,  merely  because  their 
form  indicates  to  the  jury  how  to  find  in  order  to  authorize  a  judgment  for 
the  one  party  or  the  other. 

7.  Slams — The  court  did  not  err  in  refusing  to  direct  the  jury  to  find 
whether  the  injury  was  the  result  of  an  accident.  It  was  not  a  question  of 
accident  under  the  pleadings,  but  whether  the  defendant  had  been  guilty  of 
gross  neglect,  or  the  plaintiff  of  such  negligence  that  but  for  it  the  in  jnry 
would  not  have  happened. 

8.  Evidence — Prejudicial  error — Whether  evidence  that  1he  plaintiff  had  a 
family  was  competent  in  this  case  is  not  necessary  to  determine,  as  such 
evidence,  if  incompetent,  was  not  prejudicial,  the  jury  being  restricted  in 
estimating  the  damages  to  such  sum  as  would  "reasonably  compensate 
plaintiff  for  the  injuries  sustained  by  him  because  of  such  neglect — the 
bodily  and  mental  suffering  (if  any)  resulting  directly  from  such  injuries, 
and  the  impairment  of  capacity  (if  any)  to  labor  and  enjoy  life  resulting 
also  from  said  injury." 

Win.  Lindsay  and  Barnett,  Noble  &  Barnett  for  appellant. 

Brown,  Humphrey  &  Davie  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  Robert  S.  Mitchell,  while  in  the  em  ploy  of  the  appel- 
lant as  a  brakeman,  and  when  engaged  in  the  hazardous  work  of 
coupling  some  freight  cars' in  the  nresence  of  and  under  the  direction 
of  the  conductor,  was  caught  by  the  wheel  of  one  of  them  and  his  an- 
kle and  foot  so  crushed  that  it  had  to  be  amputated. 

His  theory  as  to  the  manner  of  the  injury  is  that,  after  making  the 
coupling  anci  before  he  had  time  to  get  from  between  the  cars,  there 
was  a  new  movement  of  the  train  under  the  direction  of  the  con- 
ductor, by  which  he  wa-*  knocked  down  and  injured. 

The  company,  upon  the  other  hand,  claim  that  there  was  no  new 
movement  of  the  train;  that  it  backed  slowly  and  properly  to  the 
•car  that  was  to  be  coupled  to  it;  that  the  appellee  went  between 
them  and  made  the  coupling,  and  then,  instead  of  coming  out  at 
once,  walked  between  the  two  cars  for  three  or  four  steps  as  they 
continued  to  go  backward,  some  six  or  eight  feet,  from  the  force  of 
the  movement  that  was  necessary  to  make  the  coupling,  and  in  this 
way  was  caught  and  injured. 
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The  company  now  object  to  the  judgment  of  $10,000,  that  was  ren- 
dered upon  the  special  verdict,  upon  several  grounds.  The  petition, 
after  setting  forth  the  manner  and  extent  of  the  injury,  avers  that 
*'the  said  action  of  said  defendant's  conductor  in  charge  of  said  train, 
and  the  action  of  defendant  in  regard  to  said  operating  of  said  train, 
was  negligent  and  careless,  and  the  defendant  was  guilty  of  negli- 
gence, and  the  said  injury  to  the  plaintiff  occurred  by  reason  of  the 
negligence  and  want  of  reasonable  care  on  the  part  of  defendant, 
and  without  any  fault  of  the  plaintiff." 

The  degree  of  the  imputed  negligence  is  not  stated,  at  least  in  ex- 
press language. 

Waiving  the  question  whether  this  may  not  be  done,  and  whether 
it  is  not  done  in  this  instance  hy  the  statement  of  the  manner  of  the 
injury,  we  are  of  the  opinion  that  the  use  of  the  generic  word  "neg- 
ligence" in  the  pleading  in  an  action  of  this  character  is  sufficient 
without  averring  its  degree. 

This  is  not  an  action  under  the  statute  for  a  killing  by  "wilful" 
neglect.  If  it  were  it  would  have  been  necessary,  inasmuch  as  the 
-statute  creates  and  defines  the  injury,  to  allege  that  the  negligence 
was  wilful;  but  it  is  one  at  common  law  for  negligence.  In  such  a 
case  the  decree,  whether  wilful,  gross  or  ordinary,  need  not  be 
-stated.    It  is  a  matter  of  proof  and  not  of  averment. 

It  is  said  in  Chitty  that  a  general  averment  of  negligence  author- 
izes proof  of  gross  negligence.  (2  Chitty  on  Pleading**,  *  358,  note  e.) 

In  Abbott's  Trial  Evidence,  page  583,  "gross  negligence  may  be 
proven  under  a  general  averment  of  negligence." 

Another  writer  uses  this  language:  "The  declaration  must  aver 
the  negligence  or  default  of  the  company;  but  it  need  not  describe 
the  kind  of  negligence  or  particular  acts  which  constitute  the  de- 
fault or  the  names  or  positions  of  the  servants  hy  whose  fault  the 
injury  was  inflicted."    (Pierce  on  Railroads,  page  393.) 

Newman  in  his  work  on  Pleading  and  Practice,  page  415,  says,  in 
substance,  that- where  a  statute  creates  and  defines  an  injury  by  neg- 
lect, its  particular  degree  must  be  averred  in  the  language  of  the 
statute,  or  in  equivalent  words;  but  that  in  other  cases  the  general 
allegation  of  negligence  will  be  sufficient,  as  it  "in  general  includes 
gross  as  well  as  ordinary  nesrligence." 

Many  cases  might  be  cited  in  supprt  of  these  text-writers.  Among 
them  are  Nolton  v.  Western  Railroad  Corporation,  15  N.  Y.,  444, 
and  Turnpike  Company  v.  Maupin,  79  Ky.,  101. 

The  last-named  case  was  for  an  injury  sustained  by  reason  of  a 
defect  in  a  bridge  of  the  company,  and  the  court  in  its  opinion 
says: 

"The  allegation  of  negligence  is  sufficient  to  entitle  the  plaintiff 
to  recover  in  an  action  like  this  for  sny  desrree  of  culpable  negligence 
that  may  be  established  by  the  evidence." 

Why  should  not  the  general  allegation  of  negligence  authorize 
proof  of  gross  negligence  where  its  existence  is  necessary  to  a  recov- 
ery equally  with  evidence  of  slight  or  ordinary  neglect  in  a  case 
where  it  is  sufficient?  Each  are  but  subdivisions  of  it,  and  equally 
embraced  by  the  term. 

There  is  some  evidence  that  the  injury  to  the  appellee  resulted 
from  gross  neglect;  the  pleading  authorized  its  admission,  and  as 
its  existence  was  necessary  to  a  recovery  the  question  was  properly 
submitted  to  the  jury  whether  the  injury  was  thus  caused. 

The  company  contends  that  the  interrogatories  submitted  to  the 
Jury  were  suggestive  and  calculated  to  induce  responses  favorable  to 
the  appellee;  that  the  court  improperly  refused  to  let  them  say 
whether  the  injury  resulted  from  an  accident  which  could  not  have 
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been  guarded  against  by  the  exercise  of  ordinary  prudence  upon  the 
part  of  the  train  men;  that  it  failed  to  inform  them  that  the  burden 
rested  upon  the  appellee,  not  only  to  show  the  company's  neglect 
but  his  own  freedom  from  any  negligence;  that  some  of  the  mate- 
rial findings  are  unsupported  by  the  evidence,  and  that  the  damages- 
awarded  are  excessive,  resulting,  in  part  at  least,  from  the  improper 
admission  of  evidences  that  the  appellee  had  a  family. 

The  jury,  in  answer  to  the  interrogatories,  found  that  the  appellee, 
when  coupling  the  cars,  was  acting  under  the  orders  of  the  con- 
ductor; that  when  the  coupling  was  made  there  was  a  momentary 
check  of  the  train,  but  that  it  was  in  motion  when  the  appellee  was 
hurt,  and  that  the  conductor  by  signal  caused  the  train  to  move  on 
before  the  appellee  had  reasonable  time  to  get  from  between  the 
cars;  that  the  gross  negligence  of  the  conductor  in  controlling  the 
train  caused  the  injury,  and  that  he  failed  to  use  such  caution  as  an 
ordinarily  prudent  person  would  have  used  under  like  circum- 
stances; that  the  exercise  of  ordinary  care  by  the  appellee  would 
not  have  avoided  the  injury,  and  that  $10,000 in  damages  would  rea- 
sonably compensate  him  for  the  mental  and  bodily  suffering  and  the 
impairment  of  his  capacity  to  labor  and  enjoy  life,  arising  from  it. 

It  is  insisted  for  the  company  that  the  findings,  that  there  was  a 
new  movement  of  the  train;  that  the  injury  resulted  from  gross 
negligence  upon  the  part  of  the  conductor,  and  that  the  exercise  of 
ordinary  care  by  the  appellee  would  not  have  averted  it,  arc  alto- 
gether unsustained  by  the  evidence. 

Whether  this  is  so,  and  whether  the  verdict  is  so  excessive  as  to 
warrant  the  intervention  of  an  appellate  tribunal,  are  the  main 
questions  to  be  considered. 

The  special  findings  of  a  jury,  like  a  general  verdict,  can  not  be 
disturbed  upon  the  ground  that  they  are  against  the  weight  of  the 
evidence  unless  they  are  flagrantly  so. 

The  appellee  testified  in  substance  that  by  the  direction  of  the 
conductor,  and  in  his  presence,  he  went  between  the  cars  to  make 
the  coupling;  that  after  doing  so,  and  before  he  had  time  to  get  out* 
he  was  injured  by  a  new  movement  of  the  train.  If  this  be  true 
the  conductor  was  certainly  chargeable  with  gross  negligence.  He 
was  immediately  present;  he  was  controlling  the  train;  he  knew 
the  appellee  had  gone  between  the  cars  by  his  orders  to  make  the 
coupling,  and  that  a  new  movement  of  the  train  would  imperil  his 
life. 

Under  such  circumstances  it  was  his  duty  to  see  that  it  did  not 
take  place.  Certainly  the  absence  of  slight  care  in  the  management 
of  so  dangerous  an  agency  as  a  railroad  train  is  gross  negligence. 
The  conductor  would  not,  for  fear  of  injury  to  his  own  person,  have 
permitted  a  new  movement  of  the  train,  if  he  had  occupied  the  ap- 
pellee's position.  To  permit  it  under  the  circumstances  was  an 
absence  of  all  care. 

It  is  true  that  several  other  witnesses  testify  that  there  was  no  new 
movement  of  the  train,  but  that  merely  the  motion  of  the  train 
necessary  to  make  the  coupling  carried  it  backward  a  few  feet.  In 
fact  we  are  inclined  to  think  that  some  of  the  findings  are  against 
the  weight  of  the  evidence,  as  it  appears  to  us  in  the  record;  but 
they  are  the  conclusions  of  twelve  men  who  heard  and  saw  the  wit- 
nesses, and  we  can  not  say  that  they  are  flagrantly  so,  especially  in 
view  of  the  fact  that  they  have  been  approved  by  the  trial  judge* 
before  whom  the  witnesses  also  testified. 

The  evidence  fails  to  show  that  the  negligence,  which  must  be  im- 
puted to  the  company,  was  accompanied  by  any  act  of  willfulness. 
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The  jury,  however,  found  it  to  he  gross,  and  this  authorizes  the 
finding  of  exemplary  damages.  Railroad  Company  v.  McCoy,  81 
Ky.,  403. 

The  jury  were,  however,  restricted  by  the  court  to  those  which 
are  compensatory  only;  and  of  this  the  company  can  not  of  course 
complain.  The  amount  allowed  seems  large.  It  is  so.  The  factr 
however,  that  it  appears  high  to  us  does  not  authorize  a*  reversal. 

We  are  not  acting  as  a  jury,  and  it  is  only  when  it  is  glaringly  ex* 
eessive,  and  appears  at  first  blush  to  have  resulted  from  passion  or 
prejudice,  that  we  can  interfere. 

The  power  should  be  sparingly  exercised,  and  only  in  extreme 
cases.  This  is  the  policy  of  the  law,  and  reasonably  and  necessarily 
so.  It  is  difficult,  indeed  impossible,  to  measure  with  mathemati- 
cal certainty  the  extent  of  some  of  the  elements  of  compensatory 
damages.  The  law  has  confided  the  duty  to  the  opinion  of  the  jury 
as  the  best  means  of  arriving  at  their  extent,  even  approximately, 
and  every  verdict  should  he  regarded,  prima  facie,  as  the  result  of 
the  exert-ise  of  an  honest  judgment  upon  their  part. 

Any  other  rule  would  soon  burden  this  court  with  numberless 
appeals  upon  this  ground.  The  evidence  shows  that  the  appellee 
has  suffered  beyond  estimate.  For  weeks  his  life  hung  in  the  bal- 
ance. He  is  a  cripple  for  life;  doomed  to  hobble  about  the  balance 
of  his  days,  disabled  from  earning  a  living,  at  least  at  his  accustomed 
employment,  if  ru*t  altogether,  and  in  lar^e  measure  deprived  of  the 
enjoyment  of  life. 

lu  estimating  the  damages  for  all  this  different  minds  may  well 
arrive  at  different  results;  and  in  view  of  the  well  established  rule 
upon  this  subject  the  verdict  of  the  jury  can  not  be  disturbed  upon 
the  ground  that  it  is  excessive. 

The  interrogatories  objected  to  are,  in  form,  as  follows: 

"4.  Did  or  not  the  conductor  (Sterling),  whilst  the  plaintiff  was 
coupling  the  cars,  and  before  he  had  reasonable  time  to  complete 
the  same  and  come  from  between  the  cars,  cause,  by  order  or  signal, 
the  train  to  start  in  motion,  and  thereby  catch  the  plaintiff  between 
the  cars,  and  cause  the  injury  to  the  latter?" 

44  Answer.  We,  of  the  Jury,  say  that  the  conductor  did,  by  signal, 
cause  the  train  to  move  on  before  the  plaintiff  had  reasonable  time 
to  come  from  between  the  cars." 

"o.  Was  or  not  the  injury  to  the  plaintiff  caused  by  the  negligence 
or  want  of  care  on  the  part  of  the  conductor  (Sterling)  in  controlling 
or  directing  the  movements  of  the  train  at  the  time?" 

**  Answer.  We,  of  the  jury,  say  yes,  it  was." 

"/>£.  If  they  answer  question  5  in  the  affirmative,  then  they  will 
say  whether  such  neglect  on  the  part  of  the  conductor  was  gross  neg- 
lect or  ordinary  negligence?" 

"Answer.  We,  of  the  jury,  say  it  was  gross  negligence." 

"5}.  Did  or  not  the  conductor  (Sterling),  at  the  time  of  plaintiff's 
injury,  fail  to  use  that  kind  of  care  and  caution  which  an  ordinary 
prudent  and  skillful  person  engaged  in  like  business  would  have 
observed  under  similar  circumstances?" 

"Answer.  We,  of  the  jury,  say  he  did  fail." 

"6.  Could  or  not  the  plaintiff,  by  the  use  of  ordinary  care  and  pru- 
dence on  his  part  at  the  time,  have  avoided  said  injury?" 

"Answer.  We,  of  the  jury,  say  he  could  not." 

"7.  If  the  jury  answer  question  No.  4  in  the  negative,  question 
No.  5  in  the  affirmative,  and  question  No.  6  in  the  negative,  and 
say,  in  answer  to  question  No.  o£,  that  said  conductor  was  guilty  of 
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gross  negligence,  then  they  will  consider,  and  say,  in  answer  to  this 
question,  what  sum  in  damages,  within  that  claimed,  will  reasona- 
bly compensate  plaintiff  for  the  injuries  sustained  by  him,  because 
of  said  negligence — the  bodily  and  mental  suffering,  if  any,  result- 
ing from  said  injuries,  and  the  impairment  of  capacity,  if  any,  to 
labor  and  enjoy  life  resulting  also  from  said  injury.  If,  however, 
said  questions  4,  5  and  6  are  not  answered,  a*  herein  set  forth,  then 
this,  the  7th  question,  need  not  be  answered." 

"Answer.  We,  the  jury,  find  for  the  plaintiff  in  the  sum  of  ten 
thousand  dollars," 

It  is  urged  that  they  pointed  out  to  the  jury  how  to  find  a  verdict 
that  would  sustain  a  judgment  for  the  appellee.  It  may  be  equally 
said  that  they  informed  the  jury  how  io  find  so  as  to  authorize  one 
for  the  company.  As  >o  the  last  interrogatory  it  may  be  said  that 
it  would  be  difficult,  if  not  impossible,  to  frame  a  hypothetical  ques- 
tion so  that  a  jury  of  ordinary  intelligence  would  not  know  how  to 
find  to  authorize  a  judgment  for  the  one  party  on  the  other.  Cer- 
tainly it  would  be  impossible  to  submit  interrogatories  of  such  a 
form  that  the-attorneys  could  not  point  out  to  the  jury  how  they  de- 
sired them  to  answer  them  to  authorize  a  judgment  for  their  client. 
If  such  a  thing  were  possible  the  jury  would  be  unable  to  act  intelli- 
gently. We  must  presume  that  they  hunt  for  the  right  and  not 
wrong,  and,  in  our  opinion,  the  interrogatories  are  not  open  to  the 
objection  that  they  are  improperly  leading  and  suggestive. 

The  court,  by  its  instructions,  properly  defined  what  would  con- 
stitute gross  and  ordinary  negligence  upon  the  part  of  the  conductor, 
and  what  would  he  ordinary  care  upon  the  part  of  the  appellee,  and 
the  interrogatories  must  be  read  in  the  light  of  these  instructions. 
The  jury  were  not  only  required  to  find  specially  whether  the 
apjiellee  had  been  guilty  of  any  negligence,  but  were  informed 
that  the  burden  of  proof  rested  upon  him,  and  he  must  make  out 
his  case  by  the  weight  of  the  testimony.  It  was  not  a  question  of 
accident  under  the  pleadings,  but  whether  the  company  had  been 
guilty  of  gross  neglect  or  the  appellee  of  such  negligence  that  but 
for  it  the  injury  would  not  have  happened.  This  was  the  issue,  and 
it  was  proper  to  shape  the  interrogatories  with  a  view  to  its  deter- 
mination and  not  of  some  question  not  presented. 

In  the  case  of  L.,  C.  &  L.  Railroad  v.  Mahoney,  7  Bush,  238,  evi- 
dence that  the  injured  party  had  a  family  was  held  to  be  competent. 
That  was  an  action,  however,  under  the  statute  for  a  killing  by 
wilful  neglect. 

In  actions  for  injuries  for  neglect  not  based  upon  such  a  statute, 
and  where  compensatory  damages  only  are  allowable,  the  authori- 
ties are,  to  some  extent,  conflicting  as  to  the  competency  of  such 
evidence. 

In  the  case  of  Winters  v.  Railroad  Company,  39  Mo.,  468,  it  was 
decided  that  it  was  competent  to  prove  that  the  injured  party  had  a 
family,  not  as  a  fact  in  itseif  authorizing  damages,  but  as  showing 
his  condition  and  situation  in  life  by  way  of  estimating  the  damages 
done  him.  Upon  the  other  hand  this  was  denied  in  the  case  of  the 
Railroad  Company  v.  Powers,  74  III.,  341,  upon  the  ground  that  it 
would  tend  to  unduly  enhance  the  damages  and  beyond  compensa- 
tion; that  the  only  question  is,  how  much  has  the  plaintiff  been 
damaged,  and  if  such  evidence  be  admissible,  then  it  would  be 
equally  proper  to  show  that  the  wife  was  blind,  or  the  daughter  an 
invalid. 

It  was  held  by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Pennsylvania  Company  v.  Ray,  102  U.  S.,  451,  that  evidence 
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as  to  the  poverty  of  the  injured  party,  or  whether  he  had  a  family 
was  admissible  where  he  was  entitled  to  compensatory  damages 
only.  This  left  the  question  open,  so  far  as  that  court  is  concerned, 
in  a  ca*e*  where  an  injury  results  from  gross  neglect,  unaccompanied 
by  wilfulness  or  acts  of  aggravation. 

In  the  case  now  in  hand  the  petition  avers  that  the  appellee  has  a 
family.    It  is  specilically  pleaded. 

It  is  held  in  some  cases,  as  in  Lai  rig  v.  Colder,  8  Penn.  St.,  479, 
that  matters  not  naturally  attendant  upon  the  act  but  proper  by  way 
of  special  damage,  as  that  the  injured  party  is  the  head  of  a  family, 
may  be  proven  if  specially  pleaded. 

Mr.  Rhorer,  in  his  work  on  Railroads,  vol.  2,  p.  1099,  appears  by 
the  citation  of  authority  to  support  this  view. 

It  is  not,  however,  necessary  in  this  cane  to  decide  whether  such 
evidence  is  competent  in  a  case  where  an  injury  results  from  gross 
neglect,  which  authorizes  exemplary  damages,  but  which  is  unac- 
companied by  any  act  of  wilfulness  or  oppression,  or  whether  it  is 
admissible  in  support  of  such  matter  when  specially  pleaded,  be- 
cause in  this  ease  the  jury  were,  by  the  seventh  interrogatory,  ex- 
pressly restricted  to  estimating  the  damages  to  such  sum  as  would 
"reasonably  compensate  plaintiff  for  the  injuries  sustained  by  him 
because  of  such  negligence,  the  bodily  and  mental  suffering  (if  any) 
resulting  directly  from  such  injuries,  and  the  impairment  of  capacity 
(if  any)  to  labor  and  enjoy  fife  resulting  also  from  said  injury V    ' 

This  question  enumerated  the  elements  for  the  calculation  of  the 
damages,  thereby  withdrawing^  from  the  consideration  of  the  jury 
the  evidence  as  to  the  family  as' effectually  as  if  it  had  been  done  by 
express  instruction.    Railroad  Company  v.  Shipley,  31  Md.,  3G8. 

It  was  not  a  general  verdict,  but  the  finding  as  to  damage  was 
upon  a  special  question  that  pointed  out  to  the  jury  what  they  should 
consider  in  fixing  it. 

We  can  not  presume  that  they  did  not  follow  it;  and  if  an  erro- 
neous step  or  instruction  in  a  case  be  corrected  by  a  subsequent  in- 
struction or  otherwise,  no  ground  for  reversal  exists. 

Judgment  affirmed. 


Feland  v.  Morton,  County  Judge  op  Muhlenberg. 

(Filed  June  9,  1888 — Not  to' be  reported,) 

County  court —Subscription — Mandamus — While  the  justices  of  the  peace 
mast  net  in  conjunction  with  the  county  judge  in  order  to  make  an  appro- 
priation of  money  and  the  levy  for  its  payment  valid,  yet  where  a  county 
makes  an  unconditional  subscription  to  the  capital  stock  of  a  corporation, 
and  issues  bonds  for  its  payment,  and  thus  becomes  a  stockholder  in  the 
corporation,  it  will  be  treated  as  all  other  stockholders,  and  if  the  county 
court  is  imperatively  required  to  cause  to  be  levied  and  collected  a  tax  for 
the  payment  of  the  subscription  for  the  interest  on  the  bonds,  the  county 
judge  alone  may  be  compelled  by  mandamus  to  cause  the  tax  to  be  levied 
and  collected.  No  appropriation  has  to  be  made  in  such  a  case,  either  by 
the  county  judge  or  the  justices  associated  with  him,  the  appropriation  hav- 
ing already  been  made.  The  act  of  the  Legislature  is  mandatory,  requir- 
ing the  county  court  to  discharge  a  plain  ministerial  duty,  in  regard  to  which 
it  has  no  discretion. 

John  Feland  for  appellant. 

Thos.  W.  Brown  for  appellee. 
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Appeal  from  Muhlenberg  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  bonds  of  Muhlenberg  county  were  issued  in  payment  of  its* 
subscription  of  $400,000  to  the  capital  stock  of  the  Paducah  A 
Elizabethtown  Railroad  Company. 

The  appellant,  John  Feland,  being  the  owner  of  certain  coupons 
attached  to  those  bonds,  which  evidence  the  semi-annual  interest 
that  had  accrued  on  them,  filed  his  petition  in  the  Muhlenberg  Cir- 
cuit Court  against  the  appellee,  John  H.  Morton,  the  county  judge 
of  that  county,  for  the  purpose  of  compelling  him  to  cause  to  be 
levied  and  collected  from  the  property  of  the  county  a  sum  suffi- 
cient to  satisfy  the  amount  of  the  coupons,  with  the  interest. 

The  act  under  which  the  subscription  to  the  stock  of  the  corpora- 
tion was  made  was  approved  on  the  24th  of  February,  in  the  year 
1868,  and  that  section  of  the  charter  under  which  the  appellant's 
right  to  the  mandamus  is  asserted  reads  as  follows:  "That  in  case 
any  county,  city,  town  or  election  district  shall  subscribe  to  the  cap- 
ital stock  of  the  said  Elizabethtown  &  Paducah  Kail  road  Company 
under  the  provisions  of  this  act,  and  issue  bonds  for  the  payment  of 
such  subscription,  it  shall  be  the  duty  of  the  county  court  of  such 
county,  the  city  council  of  such  city,  and  the  trustees  of  such  town, 
to  cause  to  be  levied  and  collected  a  tax  sufficient  to  pay  the  semi- 
annual interest  on  the  bonds  issued,  and  the  cost  of  collecting  such 
tax  and  paving  the  interest  on  all  the  real  estate  and  personal  prop- 
erty in  said  county,  city  or  town,  subject  to  taxation  under  the  reve- 
nue laws,  of  the  State,  including  the  amounts  owned  by  residents  of 
such  county,  city  or  town,  or  election  districts,  which  ought  to  be 
given  in  under  the  equalization  laws." 

A  demurrer  was  filed  to  this  petition  of  the  plaintiff,  and  sustained 
by  the  court  below,  the  principal  ground  being  that  the  county 
judge  had  no  authority  to  impose  the  levy  or  have  the  collection 
made. 

All  the  facts  necessary  to  the  relief  sought  have  been  alleged,  and 
if  the  county  judge  has  the  power  to  enforce  the  collection  the  de- 
murrer should  have  been  overruled. 

It  is  insisted  by  learned  counsel  for  the  appellee  that  the  justices 
of  the  peace  of  the  county  must  be  associated  with  the  county  judge 
when  levying  this  tax,  as  provided  by  art.  17,  sec.  1  of  the  General 
Statutes,  tint  provides:  ••The  county  judge  of  each  county  shall 
hold  the  county  court  on  the  days  presi-ribed  by  law,  but  "at  the 
court  of  claims,  which  shall  be  held  on«e  in  each  year,  the  justices 
of  the  peace  of  the  county  shall  be  associated  with  him  and  consti- 
tute the  court,  a  majority  of  whom  shall  constitute  a  quorum  for  the 
transaction  of  business,  which  shall  be  confined  to  laying  the  county 
levy,  appropriating  money,  and  transacting  other  financial  business 
of  the  county."  The  power  to  thus  legislate  with  reference  to  the 
county  court  is  derived  from  sec.  29  of  art.  4  of  the  Constitution, 
that  provides:  uThe  General  Assembly  may  at  any  time  abolish 
the  office  of  the  associate  judges  whenever  it  shall  be  deemed  ex- 
pedient, in  which  event  they  may  associate  with  said  court  any 
or  all  of  the  justices  of  the  peace  for  the  transaction  of  business." 
Section  37  of  the  same  article  also  provides:  "The  General  Assembly 
may  provide  by  law  that  the  justices  of  the  peace  in  each  county 
shall  sit  as  the  court  of  claims  and  assist  in  laying  the  county  levy 
and  making  appropriations  only." 

The  office  of  associate  judge  has  long  since  been  abolished,  and  the 
justices  under  proper  legislation    have  been  associated  with    the 
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county  judge  when  laying  the  county  lew  and  making  appropria- 
tions by  the  county,  and  in  all  matters  affecting  the  financial  inter- 
ests of  the  county,  such  as  making  appropriations  and  laying  the 
county  levy  for  the  payment  of  such  allowance  or  indebtedness  as 
the  county  court,  by  virtue  of  the  general  powers  conferred  upon  it, 
lias  the  authority  to  make  or  create.  It  has  been  universally  held  by 
this  court  that  the  justices  of  the  peace  must  act  in  conjunction  with 
the  county  judge  in  order  to  make  the  appropriation  or  levy  valid; 
hut,  on  the  other  hand,  where  the  county  becomes  a  stockholder  in 
a  corporation,  and  makes  an  unconditional  subscription  under  legis- 
lative authority,  it  will  be  treated  as  all  other  stockholders,  and  if 
the  collection  and  levy  for  the  payment  of  the  stock  is  imperative, 
this  court  will  not  stop  to  inquire  whether  the  levy  has  been  made 
by  the  county  court,  composed  only  of  the  prt siding  judge,  or  the 
justices  associated  with  him.  No  discretion  as  to  the  appropriation 
-of  the  money  or  the  creation  of  the  debt  is  with  the  county  judge, 
or  to  the  justices  in  this  case,  and  whatever  may  be  the  financial 
•condition  of  the  county  it  is  no  response  to  the  creditor,  after  the 
debt  has  been  incurred,  to  say  that  it  is  now  inconvenient  to  meet 
the  obligation,  by  reason  of  an  empty  treasury,  or  the  inability 
of  the  county  to  pay  the  indebtedness.  The  ordinary  test  must 
be  applied;  that  is,  a  sale  of  the  property  ot  the  taxpayer  to  dis- 
charge the  liability.  The  act  here  is  mandatory,  requiring  the 
county  court  to  discharge  a  plain  ministerial  duty,  in  regsrd  to 
which  it  has  no  discretion.  No  appropriation  has  to  be  made  by  the 
county  judge  or  the  justices  ass<H»iated  with  him.  The  appropriation 
has  already  been  made,  and  forms  no  part  of  that  indebtedness  that 
ordinarily  pertained  to  the  court  of  claims,  and  if  every  justice  of 
the  peace  within  the  county  had  been  seated  with  the  coiiuty  judge 
when  thi*  appropriation  was  made,  they  had  no  power  to  refuse  to 
make  the  levy.  It  is  said,  however,  that  the  coupons  might  be 
forgeries,  and, "therefore,  a  discretion  would  exist  with  the  justices 
for  that  reason.  This  argument  would  apply  to  the  exercise  of 
-every  ministerial  act,  however  imperative  the  command  to  do  the 
act  might  be,  and  is  no  answer  to  the  claim  for  relief  in  this  case. 
There  is  no  such  defense  made,  or  any  denial  as  to  the  validity  of 
the  claim,  other  than  the  power  of  the  county  judge  when  sitting  as 
a  court  to  enforce  the  collection  of  the  subscription  made.  These 
questions  have  been,  in  effect,  decided  in  the  cases  of  Bowling  Green 
A  Madison vi He  Railroad  Co.  v.  Warran  County,  10  Bush,  711;  Logan 
-County  v.  Caldwell,  1  Ky.  Law  Rkp.,  376,  and  Cook  v.  Lyon 
•County,  ti  Ky.  Law  Rkp.,  300.  See  also  case  of  Meriwether  v. 
Muhlenberg  County  Court,  120  U.  S.  354,  opinion  by  Mr.  Justice 
Harlan. 

The  judgment  sustaining  the  demurrer  is  reversed  and  cause  re- 
<tnanded  f.»r  proceedings  consistent  with  this  opinion. 


Hunter,  &c.  v.  Ryan. 

{Filed  June  9,  1888— Not  to  be  reported.) 

Purchase  at  tax  and  execution  sale —Transfer  of  bid  — R.  purchased  B.'s  land 
.at  a  aale  made  both  for  taxes  and  tor  an  execution  debt  for  about  one-eighth 
of  its  value.  F.,  after  R.'s  purchase,  bought  the  land  from  B.,  and  for  the  pur- 
pose of  perfecting  hie  title  paid  to  R.  an  amount  which  was  $25  in  excess  of 
K.*8  bid.  R.  executing  to  F.  a  receipt,  reciting  that  the  Hmount  paid  was  in  full 
<of  the  execution,  describing  it,  under  which  R,  purchased,   and  further  recit- 
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ing  that  "this  payment  i«  made  in  lien  of  said  purchase  tinder  said,  execu- 
tion." R.  after  wards  obtained  from  the  sheriff  a  deed  called  a  tax  deed,  and 
by  this  action  seeks  to  recover  the  land  from  one  to  whom  F.  ha*  sold.  R. 
claims  that  he  assigned  only  his  iuterest  in  the  execution  bid  and  not  in  his» 
bid  at  the  tax  sale.  Held  -  That  the  claim  of  R.  can  not  be  sustained  upon, 
the  meie  verbiage  of  a  receipt  that  the  entire  transaction  folly  explains,  and*, 
therefore,  he  can  not  recover. 

Jas.  A.  Mitchell  for  appellants. 

Thos.  H.  Hines  for  appellee. 

Appeal  from  Logan  Circuit  Court* 

Opinion  of  the  court  by  Chief  Justice  Pryor.. 

A  careful  examination  of  this  record  results  in  the  conclusion  that 
the  chancellor  below  must  have  overlooked  the  fact  that  the  appel- 
lee had  been  paid  all  and  more  than  the  amount  bid  by  him  for  t he- 
land  in  controversy  at  the  execution  and  tax  sale. 

The  facts,  as  presented  by  this  record,  show  that  one  Brown  owned 
the  land  in  controversy,  of  the  value  of  twenty-five  hundred  dol- 
lars; that  he  was  involved  in  debt,  and  his  land  sold  under  an  exe- 
cution and  for  the  payment  of  certain  taxes  due  the  State  and  county.. 
The  land  was  sold  in  February,  1877,  and  purchased  by  the  appellee, 
Ryan,  the  entire  amount  of  his  bid  being  $305.  The  land  was  sold 
on  the  same  day  to  satisfy  all  three  of  the  claims  and  the  money 
paid  by  Ryan  to  the  sheriff,  who  applied  it,  first,  to  the  payment  of 
taxes,  $14.20;  second,  to  the  payment  of  a  capias  $4.52,  leaving  a 
balance  of  $286.28  that  was  credited  on  the  execution,  making  in  all 
$305.  After  this  sale  a  man  by  the  name  of  Ferguson  purchased  t he- 
equity  of  redemption  under  an  execution  sale,  the  court  having  sold 
for  less  than  two-thirds  of  its  value  to  Ryan.  This  purchase  was 
for  the  owner,  Brown,  and  Brown  failing  to  pay,  Ferguson  gave  to 
him  $1,000  and  took  the  land.  The  transactions  with  Ferguson  were 
all  subsequent  to  Ryan's  purchase. 

Ferguson  having  purchased  from  Brown,  says  that  Ryan  offered 
to  sell  him  his  interest  in  the  land  at  the  price  he,  Ryan,  paid  for  it;, 
that  he  gave  Ryan  his  note  for  $330,  which  was  $25  in  excess  of 
Ryans'  bid  and  the  amount  he  had  paid,  and  subsequently  paid  the 
note  off.  The  payment  Ryan  admits,  but  says  that  he  intended  to- 
assign  him  his  interest  only  in  the  execution  bid,  meaning,  to  use 
Ryan's  language,  to  convey  that.  The  receipt  executed  to  Ferguson 
reads:  •'Received  of  John  J.  Ferguson  the  sum  of  three  hundred 
and  thirty  dollars,  in  full  of  an  execution  of  Reinhart,  Ballard  &  Co. 
v.  D.  Brown.  The  said  Ry>m  having  bought  the  property  of  the 
said  1).  Brown,  sold  under  this  execution.  No.  437,  this  payment  i» 
made  in  lieu  of  said  purchase  under  said  execution."  Dated  June  13, 
1877.    Signed  C.  H.  Ryan. 

In  three  or  fi.ur  months  after  Rvan  had  bid  the  $305  for  the  land 
he  receives  from  Ferguson  $330,  who  had  paid  Brown,  the  original 
owner,  $1,000,  and  was  trying  to  perfect  his  title.  Ryan  now  says 
that  nothing  was  said  about  the  tax  sale  made  on  the  same  day,  and 
that  Ferguson  knew  the  taxes  were  unpaid,  and  acting  on  this  most 
singular  version  of  the  transaction,  obtained  from  the  sheriff  a  deed 
called  a  tax  deed  and  brought  this  action  against  the  children  of  Mrs- 
Hunter,  to  whom  Ferguson  had  sold,  to  recover  the  land  on  this  tax 
title.  This  unconscionable  transaction  has  been  approved  by  the 
judgment  below,  and  Ryan,  for  the  failure  of  Ferguson  or  Brown  to> 
pay  $14.25,  has  recovered  of  the  children  of  Mrsv  Hunter  this  land- 
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The  salt?  of  the  land  and  the  title  is  all  regular,  but  the  transaction 
with  Ferguson  is  conclusive  as  to  the  rights  of  these  parties,  and 
leaves  the  claim  of  the  appellee  unsupported  by  any  rule  of  law, 
equity  or  justice. 

Here  the  purchaser  at  the  tax  sale  had  received  more  than  he  bid 
for  the  land,  and  if  nothing  had  been  said  at  the  time,  but  the  act 
of  payment  by  Ferguson  admitted,  it  would  have  entitled  the  appel- 
lants to  demand  the  right  to  redeem.  With  Ferguson's  statements 
in  the  record,  that  are  rational  and  consistent  with  every  faet  con- 
nected with  this  ordinary  business  transaction,  this  claim  of  Ryan's 
can  not  be  sustained  upon  the  mere  verbiage  of  a  receipt  that  the 
entire  transaction  fully  explains. 

The  judgment  is  reversed  with  directions  to  dismiss  the  petition. 


QtTY  National  Bank  of  Paducah  v.  City  of  Paducah,  Ac. 

(Filed  June  9,  1888—  Not  to  be  reported.) 

Taxation  of  National  banks— The  National  banks  located  in  this  State  stand,, 
with  reference  to  taxation,  upon  precisely  tht>  same  footing  with  the  State 
banks,  and  can  not,  therefore,  be  taxed  to  a  greater  exteut  than  the  State 
banks.  Therefore,  as  the  State  banks  are  not  liable  to  county  or  city  tax- 
ation, the  state  tax  upon  each  one  hundred  dollars  of  their  capital  stock 
being  in  lien  of  all  other  taxation,  the  National  banks  are  also  exempt  from 
county  or  city  taxation. 

J.  M.  Bigger  for  appellant. 

E.  \Y\  Bagby  and  C.  S.  Marshall  for  appellees. 

Appeal  from  McCracken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  by  this  action,  enjoined  the  appellee  from  collectings 
taxes  which  theappellee  had  assessed  for  city  purposes  on  its  banking- 
house  in  the  city  of  Paducah,  also  the  sum  of  two  hundred  dollars 
assessed  against  the  appellant  a**  a  specific  tax  for  the  privilege  of 
doing  a  banking  business  in  said  city.  Also  to  reover  from  the  ap- 
pellee the  sum  of  two  hundred  dollars,  a  specifiV  tax  that  the  appellee 
had  paid  under  protest  for  the  privilege  of  carrying  on  the  banking 
business  in  said  city,  upon  the  ground  that  the  appellee  had  no  right 
to  collect  said  tax,  and  that  the  demand  was  illegally  coerced  from 
it.  Upon  the  motion  of  the  appellee  the  appellant  elected  to  aban- 
don its  claim  for  the  recovery  of  said  two  hundred  dollars  and  to 
proceed  on  the  action  of  injunction.  Upon  the  hearing  of  the  cause 
in  the  lower  court  the  court  sustained  the  appellant's  action  in  so  far 
as  it  sought  to  enjoin  the  collection  of  the  specific  tnx,  and  perpet- 
uated the  injunction.  But  the  court,  as  to  the  ad  valorem  taxes,  dis- 
solved the  injunction  and  dismissed  the  action  as  to  the  ad  valorem 
taxes;  from  this  judgment  the  appellant  has  appealed  to  this  court. 

It  was  decided  by  this  court  a  few  days  ago,  in  the  cases  of  the 
Franklin  County  Court  against  the  Bank  of  Kentucky,  the  Farmers 
Bank  of  Kentucky  and  the  Deposit  Bank  of  Frankfort,  *that  said 


♦These  cases  are  pending  upon  petition  for  rehearing,  and  for  that  reanoa 
the  opinion  has  not  been  published. 
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banks,  under  the  provisions  of  their  charters  which  imposed  a  tax 
of  fifty  cents  on  each  oue  hundred  dollars  of  their  capital  stock  "in 
full  of  all  tax  or  bonus,"  were  notliahle  to  county  or  city  ad  valorem 
taxation.  According  to  the  opinion  rendered  by  Justice  Matthews, 
in  the  cases  of  the  Covington  City  National  Bank  v.  City  of  Cov- 
ins* ton,  21  Fed.  Rep.,  484,  and  the  authorities  cited  in  those  cases,  the 
National  banks,  located  in  this  state,  stand,  in  reference  to  taxation, 
upon  precisely  the  same  footing  with  the  State  banks. 

The  judgment  of  the  lower  court,  dissolving  the  appellant's  in- 
junction in  reference  to  the  ad  valorem  taxes  levied  on  its  banking- 
house  and  lot  by  the  appellee,  must  be  reversed,  with  directions  to 
sustain  the  same. 


Cook  v.  Commonwealth. 
{Filed  June  12,  1888— Not  to  be  reported.) 

1.  Instructions — While  it  is  the  duty  of  the  trial  court  in  criminal  cases  to 
give  the  whole  law  of  the  cnse.  even  in  the  absence  of  a  request  to  do  so,  no 
instruction  should  ever  be  given  unless  based  upon  an  hypothesis  supported 
by  some  evidence. 

2.  Murder — Words  of  reproach,  however  grievpus,  are  not  provocation 
sufficient  to  free  a  parry  killing  another  from  the  guilt  of  murder. 

Upon  the  trial  of  appellant  for  murder  he  was  not  entitled  to  an  instruc- 
tion as  to  manslaughter,  as  it  does  not  appear  that  there  was  any  demonstra- 
tion or  offensive  movement  upon  the  part  of  the  deceased. 

Z.  W.  Bugg  for  appellant. 

S.  H.  Crossland  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  conviction  is  for  murder.  The  punishment  awarded  is  con- 
finement for  life  in  the  penitentiary.  A  proper  instruction  as  to 
murder,  but  none  as  to  manslaughter,  was  given  to  the  jury. 

The  appellant  asked  the  trial  court  to  give  the  whole  law  of  the 
case.  It  was  its  duty  to  do  so  in  the  absence  even  of  such  a  request. 
No  instruction  should  ever  be  given,  however,  unless  based  upon  an 
hypothesis  supported  by  some  evidence.  If  the  court  passes  this 
line  it  is  no  longer  the  law  of  the  ease. 

In  this  instance  there  was  no  combat  between  the  deceased  and  the 
appellant.  There  was,  so  far  as  the  evidence  discloses,  no  demon- 
stration or  offensive  movement  whatever  upon  the  part  of  the  de- 
ceased. BecHU<e  of  offensive  words  spoken  by  him  the  appellant 
crushed  his  skull  v\  ith  an  axe,  resulting  in  death.  The  person  of  the 
appellant  was  at  the  time  in  no  danger.  There  was  no  legal  provo- 
cation to  reduce  the  offense  from  murder  to  manslaughter. 

Says  Wharton:  "Words  of  reproach,  how  grievous  soever,  are 
not  provocation  sufficient  to  free  the  party  killing  from  the  guilt  of 
murder;  nor  are  indecent,  provoking  actions  or  gestures  expressive 
of  contempt  or  reproach  without  an  assault  upon  the  person." 
Wharton's  Crim.  Law,  sec.  970. 

This  rule  is  well  settled.  The  peace  of  Rociety  and  the  safety  and 
value  of  human  life  will  not  admit  of  a  different  one. 
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The  facts  of  this  case  did  not  authorize  an  instruction  as  to  man- 
slaughter. 
Judgment  affirmed. 


Thomas'  Adm'r,  &c.  v.  Thomas'  Adm'x,  <&c. 
Fluty,  &c.  v.  Butler,  &e. 
Thomas'  Adm'r  v.  Thomas'  Heirs,  &c. 
(Filed  June  14,  1888— Not  to  be  reported.) 

1.  Execution  sales— Waiver  of  error  -Even  if  the  fact  that  the  sheriff  sold 
land  under  execution  for  $23  more  than  the  execution  debt  would  ordinarily 
render  the  sale  void,  the  execution  defendant  in  thiR  case  waived  the  error 
by  refturiug  to  receive  the  $2H  when  tendered  to  him  by  the  sheriff  soon 
after  the  sale,  and  directing  the  sheriff  to  return  the  amount  to  the  pur- 
chaser and  let  the  sale  stand. 

2.  Sheriff's  deed — It  is  not  necessary  in  order  to  enable  the  successor  of  a 
sheriff  who  has  sold  land  under  execution  to  execute  a  conveyance  to  the 
porchHser,  that  the  purchaser  should  produce  the  certificate  of  the  sheriff 
making  the  Hale,  showing  that  the  purchase  money  had  been  paid.  Such  whs 
the  requirement  under  the  statute  of  February  11,  1809,  but  the  law  has  been 
changed. 

3.  Same --After  the  expiration  of  the  time  provided  for  the  redemption  of 
land  snld  under  execution  the  sheriff  may  convey  to  the  purchaser,  nlthough 
the  execution  defendant  has  died. 

Robert  Riddell  and  H.  C.  Lilly  &  Son  for  appellants. 

Thos.  Turner  for  Fluty. 

I.  N.  Oardwell  for  Butler. 

B.  J.  Peters  for  Hall  and  wife. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  controlling  question  to  be  determined  in  these  cases  is 
whether  the  land  in  controversy  belongs  to  the  appellee,  Mrs.  But- 
er. 

The  sheriff  of  Est  ill  county  having  an  execution  in  hi**  hands  in  favor 
>f  T.  M.  Barnes  against  H.  C.  Thomas,  he  sold  the  land  in  controversy 
o  satisfy  said  execution  on  the  3d  Monday  in  February,  18K7.  The 
wle  was  made  at  the  courthouse  door  on  a  county  court  day.  H. 
3.  Thomas  surrendered  said  land  in  writing  to  the  sheriff"  for  the 
airpose  of  levy  and  sale.  At  the  sale  Harrison  Cockrill  purchased 
he  land  «t  the  price  of  two  hundred  and  eighty  dollars,  which  was 
ess  than  two-thirds  of  its  appraised  value.  H.  C.  Thomas  died  in 
he  fall  of  1867,  without  having  redeemed  said  land.  In  1873,  no 
Person  having  redeemed  said  land,  Mrs.  Butler,  who  was  the  wife 
>/H.  C.Thomas  at  the  time  of  his  death,  and  subsequently  mar- 
led Butler,  purchased  said  land  from  Harrison  Cockrill  at  the  price 
hat  he  had  paid  for  it  and  interest  thereon.  The  sheriff  that  sold 
aid  land  never  conveyed  the  same  to  Cockrill.  Said  sheriff's  succ- 
essor in  office,  by  the  written  directions  of  Cockrill,  made  Mrs. 
Sutler  a  deed  to  the  land  on  the  14th  day  of  October,  1873. 
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The  fact  that  the  sale  was  regular  is  not  denied. 

It  is  contended  here  that  Cockrill  purchased  the  land  for  the  bene- 
fit of  H.  C.  Thomas,  and  that  the  latter  furnished  the  money  with 
which  to  pay  off  the  purchase  price  of  the  land.  The  record  dis- 
closes no  fact  or  circumstance  of  the  kind.  On  the  contrary,  it  is 
alleged,  in  the  appellee's  answer  and  cross  petition,  that  Cockrill 
purchased  the  land  for  himself  and  paid  the  purchase  price:  and 
that  she  purchased  the  same  fiv.m  him  at  the  price  that  he  paid  for 
it,  and  the  interest  thereon.  These  allegations  are  not  denied.  Be- 
sides, Cockrill,  whose  deposition  was  taken  by  the  appellants, swears 
substantially  to  the  same  facts,  and  there  is  no  evidence  in  the 
record  tending  to  show  a  different  state  of  case. 

It  is  also  contended  that,  inasmuch  as  the  sheriff  sold  said  land 
for  $23  more  than  the  execution  debt,  interests  and  costs  amounted  to,, 
the  sale  was  void.  Conceding  that  this  excess  would  ordinarily 
render  the  sale  void,  yet  it  will  not  be  controverted  that  the  execu- 
tion defendant  could  waive  the  error.  The  record  shows  that  the 
sheriff  informed  H.  C.  Thomas  shortly  after  the  sale  of  the  mistake, 
and  tendered  him  the  $28,  but  he  directed  the  sheriff  to  retur"  the 
$23  to  Cockrill,  and  to  let  the  sale  stand.  By  this  act  H.  C. 
Thomas  waived  the  right  to  take  advantage  of  the  error.  And  a* 
he  elected  to  waive  the  error  the  appellants  have  shown  no  right  to 
take  advantage  of  it. 

It  is  contended  by  the  appellants  that  the  successor  of  the  sheriff 
making  the  sale  had  no  right  to  convey  the  land  unless  a  certificate 
of  said  sheriff  was  produced,  showing  that  the  purchase  money  had 
been  paid.  There  are  old  decisions  of  this  court  holding  that  the 
production  of  such  certificate  was  prerequisite  to  the  successor's 
right  to  make  a  conveyance.  But  these  decisions  were  based  upon 
the  statute  of  this  State  approved  Februiry  11,  1809,  which  author- 
ized the  sheriff  in  office  to  convey  land  that  had  been  sold  under 
execution  by  his  predecessor  in  office,  upon  the  production  by  the- 
purchaser  of  the  certificate  or  receipt  of  his  predecessor,  showing 
"the  actual  purchase"  and  the  payment  of  the  purchase  money. 
There  was  no  such  requirement  in  the  law  under  which  the  sale  in 
this  case  was  made.  At  the  time  the  sale,  transfer  and  conveyance 
were  m-ide.  the  Revised  Statutes  were  in  force,  and  sec.  10 of  chap. 
3ti  provided:  "The  sheriff  who  sells  land  under  execution,  or  his 
deputy,  or  the  successor  of  the  former,  must  convey  the  title  sold 
to  the  purchaser,  or  hN  assignee,  or  his  heirs  or  devisees,  if  the 
same  is  not  redeemed.  Under  this  section  the  prerequisite  of  pro- 
ducing a  certificate  or  receipt  of  the  former  sheriff,  showing  the  pur- 
chase and  the  payment  of  the  purchase  money,  was  dispensed  with, 
which  section  makes  it  the  duty  of  the  successor  in  office  to  make 
the  conveyance  to  the  purchaser  or  his  assignee,  &c,  if  the  land  has 
not  been  redeemed."  A  similar  provision  is  contained  in  the  General 
Statutes. 

It  is  contended  that  the  sheriff  had  no  right  to  make  the  convey- 
ance after  the  death  of  H.  C.  Thomas.  It  has  been  held,  time  and 
again,  that  in  a  chancery  proceeding  for  the  purpose  of  conveying 
the  title  to  land,  if  the  owner  dies  between  the  time  of  the  decree 
for  the  sale  and  the  sale,  or  between  the  time  of  the  sale  and  con- 
firmation, or  between  the  time  of  confirmation  and  the  making  of 
the  deed  (the  latter  is  changed  by  the  Civil  Code  of  Practice),  it  is 
the  duty  of  the  court  to  have  his  heirs  brought  before  it  before 
proceeding  to  make  the  conveyance..  The  bringing  of  th-  heirs  lie- 
fore  the  court  is  a  jurisdictional  necessity,  for  the  reason  that  the 
conveyance  must  be  made  in  their  names."  But  as  the  sheriff  seizes 
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and  sells  the  title  of  the  execution  defendant,  by  virtue  of  his 
authority  as  a  ministerial  officer,  and  as  he  conveys  the  title  in  his 
own  name,  and  not  in  the  name  of  the  execution  defendant,  the- 
reason  of  chancery  rule  does  not  apply  to  him,  therefore,  after  the 
time  allowed  the  defendant  or  his  heirs,  in  case  of  his  death,  to 
redeem  the  land  has  expired  the  sheriff  may  make  the  convey- 
ance to  the  purchaser  or  his  assignee. 

The  record  fails  to  disclose  that  the  appellee,  as  the  administrator 
of  H.  C.  Thomas,  had  any  means  belonging  to  his  estate  with  which 
to  redeem  said  land.  After  the  time  of  the  right  of  redemption 
had  expired  the  land  belonged  absolutely  to  Cock  rill,  and  he  sold  it 
to  the  appellee,  and  she  bought  it  for  herself  and  paid  for  it,  as  the 
record  shows,  with  her  own  means.  We,  therefore,  can  not  decide, 
in  view  of  the  further  fact  that  there  was  no  fraud  or  collusion  in 
the  transaction,  that  htr  purchase  redounded  to  the  benefit  of  H.  O. 
Thomas'  heirs  and  creditors. 

Mrs.  Fluty  claims  the  land  by  virtue  of  an  execution  sale  in  favor 
of  Major  Turner  against  H.  O.  Thomas'  administrator  and  heirs. 
Said  execution  was  issued,  and  the  land  sold  under  it  long  after 
Cockrill's  purchase,  therefore,  Mrs.  Fluty  acquired  no  title  to  the 
land  as  against  said  purchase. 

After  a  careful  review  of  the  entire  recorJ  we  find  no  reversible 
error. 

The  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


Richardson  v.  Lewis. 
{Filed  Feb.  29,  1888.) 

Want  of  jurisdiction  waived— When  the  court  has  jurisdiction  of  the  subject- 
matter  of  hii  action  the  right  to  object  to  the  jurisdiction  upon  other 
grounds  may  be  waived. 

The  appellant  having  instituted  an  action  in  a  police  court,  which  had  no 
jurisdiction  of  the  amount  in  controversy,  the  police  judge  transferred  the 
case  to  the  court  of  a  justice  of  the  peace,  who  had  jurisdiction  of  the  sub- 
ject-matter of  the  action.  The  parties  appeared  before  the  ju-tice,  and  the 
defendant,  now  the  appellant,  withoot  objecting  to  the  jurisdiction,  "asked  a 
change  of  venue  to  some  other  justice's  court  for  trial  and  judgment."  The 
veoue  was  changed  to  another  justice,  and,  without  any  objecrion  being 
made  to  his  jurisdiction,  a  trial  wa*  had  upon  the  merits,  which  resulted  in 
a  judgment  for  the  plaintiff  (nppellant.).  The  defendant  (appellee)  appealed 
upon  the  gxound  that  the  police  court  in  which  the  action  was  begun,  did 
not  have  jurisdiction  on  the  subject-matter.  Held—  That  as  the  justice's. 
court  had  jurisdiction  of  the  subject-matter,  the  appellee  waived  his  right 
to  object  to  its  jurisdiction  upon  the  ground  that  the  police  court,  in  which, 
the  action  was  begun,  had  no  jurisdiction. 

H.  C.  Martin  for  appellant. 

Lewis  MeQuown  for  appellee. 

Appeal  from  Hart  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Barbour. 

The  police  court  of  the  town  of  Horse  Cave,  in  Hart  county,  ha* 
no  jurisdiction  of  an  action  for  the  recovery  of  money  or  personal 
property  where  the  amount  involved  exceeds  $100.  In  this  action, 
which  was  begun  in  that  court,  the  appellant  sued  to  recover  the 
possession  of  a  horse,  valued  at  $150,  and  $4o  damages  for  its  deten- 
tion. The  court  had  no  jurisdiction  of  the  action.  However,  the 
day  the  case  was  set  for  trial  the  police  judge,  being  sick  as  his  order 
recites,  transferred  the  cause  to  the  court  of  a  justice  of  the  peace. 

By  the  act  of  March  6,  1882,  justices  of  the  peace  in  Hart  county 
had  jurisdiction  in  actions  for  the  recovery  of  money  or  personal 
property  where  the  amount  involved  did  not  exceed  $2<J0.  The  jus- 
tice, therefore,  had  jurisdiction  of  the  subject-matter  of  this  action. 
Where  the  court  has  jurisdiction  of  the  subject-matter  the  right  to 
object  to  the  jurisdiction  upon  other  grounds  may  be  waived. 
Hughes  v.  Hardesty,  13  Bush,  3H4.  In  this  case  the  parties  appeared 
before  the  justice  to  whom  the  police  judge  had  transferred  the 
case,  and  the  defendant,  who  is  now  the  appellee,  without  objecting 
to  the  jurisdiction  of  the  justice,  made  oath  that  he  could  not  have 
a  fair  trial  in  his  court,  and  "asked  a  change  of  venue  to  some  other 
justice's  court  for  trial  and  judgment."  The  venue  was  changed  to 
another  justice,  and  both  parties  appeared  before  him,  and  without 
any  objection  being  made  to  his  jurisdiction  the  parties  went  to  a 
trial  upon  the  merits,  which  resulted  in  a  judgment  for  plaintiff; 
and  from  that  judgment  the  defendant  appealed  to  the  circuit  court, 
which  court,  upon  his  motion,  dismissed  the  action  upon  the 
ground  that  the  police  court  in  which  the  action  was  begun  did  not 
have  jurisdiction  of  the  subject-matter.  This  judgment  was  erro- 
neous, for  though  the  police  court  did  not,  the  justice's  court  in  which 
the  action  was  tried  did  have  jurisdiction  of  the  subject-matter  of 
the  action,  and  the  latter  court  being  the  court  to  which  the  defend- 
ant asked  that  the  case  should  be  sent  lor  trial,  and  he  having  ap- 
peared in.  that  court,  and  having  gone  into  a  trial  of  the  case  upon 
its  merits,  waived  his  right  after  a  judgment  had  been  rendered  to 
object  to  the  jurisdiction,  on  the  ground  that  the  police  court  in 
which  the  action  was  begun  had  no  jurisdiction.  Any  irregularity 
as  to  the  manner  in  which  the  action  was  begun  or  brought  into  the 
justice's  court  was  waived  by  submitting  to  a  trial  in  that  court 
without  objection.     Hughes  v.  Hardesty,  supra. 

In  Fidler  v.  Hall,  2  Met.,  461,  an  action  was  begun  in  a  magis- 
tr.-ite's  court  for  an  amount  exceeding  its  jurisdiction.  The  magistrate 
dismissed  the  action  upon  that  ground.  The  plaintiff  appealed  to 
the  quarterly  court,  which  also  dismissed  the  action.  He  then 
appealed  to  the  circuit  court,  and  obtained  a  judgment,  notwith- 
standing the  defendant's  objection  to  the  jurisdiction.  U|»on  the 
defendant's  appeal  the  Court  of  Appeals  reversed  the  judgment  of  the 
•circuit  court. 

The  court,  in  its  opinion,  intimate  that  if  the  defendant  had  su*>- 
mitted  to  a  judgment,  without  objecting  to  the  jurisdiction,  it  would 
have  been  otherwise.  It  will  not  be  controverted  that  if  the  judg- 
ment of  the  justice  in  this  case  had  been  for  the  defendant  it  would 
be  conclusive  of  the  plaintiff's  right  until  reversed  or  set  aside. 
Then  shall  the  defendant  be  allowed  to  say  that  the  judgment,  which 
is  the  result  of  the  trial  he  submitted  to  without  objection,  is  not 
binding  on  him? 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to 
set  aside  the  judgment  dismissing  the  plaintiff's  action,  and  for  fur- 
ther proceedings. 
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Louisville  &  Nashville  Railroad  Co.  v.  Boring,  &c. 
Same  v.  Johnson,  <£c. 
( Filed  April  18,  1888.) 

1.  Taxation  of  railroads — While  the  "fragmentary  taxation"  of  the  prop- 
erty of  raiirond  corporations  is  within  legislative  discretion  and  control, 
yet  the  power  to  tax  can  not  be  exteuded  beyond  the  language  of  the  act 
granting  the  authority. 

As  a  common  school  district  is  a  territorial  or  political  division  not  named 
in  the  statute  providing  for  the  valuation  and  taxation  of  railroads,  a  rail- 
road is  not  liable,  to  the  extent  of  the  value  of  the  road  within  a  common 
school  district,  to  a  tax  to  aid  in  building  a  schoolhouse. 

2.  Same— As  the  statute  provides  that  no  tax  shall  be  levied  upon  the  prop- 
erty of  white  persons  for  the  benefit  of  a  school  for  colored  children,  and 
that  no  tax  shall  be  levied  upon  the  property  of  colored  persons  for  the 
benefit  of  a  school  for  colored  childreu.it  must  be  inferred  that  the  Legis- 
lature did  not  intend  to  tax  corporations  for  the  purpose  of  building  school- 
houses  for  either,  there  being  no  common  fund  for  that  purpose  as  there  is 
for  the  employment  of  teachers. 

Alcorn  &  Craft  for  appellant. 

R.  Li.  Ewell  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

The  primary  question  presented  hy  the  appeal  in  each  of  the  ahove 
cases  is:  Are  railroad*  liable  to  a  district  school  tax  to  aid  in  build- 
ing a  schoolhouse,  to  the  extent  of  the  value  of  the  road  located 
within  the  district? 

At  the  time  of  the  attempted  levy  of  the  taxes  in  question  the  act, 
approved  April  3,  1878,  authorizing  the  taxation  of  railroads  for 
local  purpo.*es  was  in  force,  and  if  the  right,  for  the  purpose  named, 
exists  it  is  conferred  by  that  act.  After  providing  for  the  assess- 
ment of  railroads  said  act,  in  the  4th  section,  provides: 

"The  same  rate  of  taxation  for  Slate  purposes,  which  is  or  may  be 
in  any  year  levied  on  other  real  estate  in  this  Commonwealth,  shall 
be,  and  is  hereby,  levied  upon  the  vaiue  so  found  by  the  said  board, 
of  the  railroads,  rolling  stock  and  real  estate  of  each  company,  and 
the  same  rate  or'  taxation  for  the  purpose  of  each  county,  city,  town 
or  precinct  in  which  any  portion  of  any  railroad  is  located,  which  is 
or  may  be  in  any  year  levied  on  other  real  estate  therein,  shall  be, 
and  is  hereby,  levied  on  the  value  of  the  real  estate  of s*id  company 
therein  and  of  the  number  of  miles  of  such  road  therein,  reckoned 
as  of  the  value  of  the  average  value  of  each  mile  of  such  railroad, 
with  its  rolling  stock,  as  ascertained  as  aforesaid."  In  the  first  sec- 
tion of  said  act  it  is  provided  that  the  officers  of  the  road,  in  making 
return  to  the  auditor  for  taxation,  shall  report  the  length  of  the 
road  within  "the  State,  and  in  each  county,  city  and  incorporate 
town." 

A  common  school  district  is  a  territorial  or  political  division  not 
named  in  the  act,  neither  iti  that  part  of  it  requiring  the  length  of 
the  road  within  designated  divisions  to  be  reported,  and  in  that  way 
ascertained  for  assessment  nor  in  that  part  subjecting  the  road  to 
taxation  for  local  purposes. 

Without  some  mode  being  provided  by  which  the  length  of  the 
road  within  a  political  division  can  be  ascertained  we  are  unable  to* 
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see  how  there  could  be  a  valid  assessment  under  the  act  in  question, 
and  without  some  authority  to  levy  a  tax  for  a  local  purpose  or  ob- 
ject being:  conferred  by  the  Legislature  none  such  exists.  Neither 
can  be  supplied  by  construction. 

The  courts  have  uniformly  held  that  the  "fragmentary  taxation" 
of  the  property  of  a  railroad  corporation  was  one  within  legislative 
discretion  and  control,  but  in  this  matter  of  taxation,  as  in  others, 
have  declined  to  extend  the  power  to  tax  beyond  the  language  of 
the  act  granting  the  authority.  Hence  in  case  of  L.  «&  N.  H.  R.  Co. 
v.  Warren  County  Court,  o  Bush,  243,  it  was  held  that  the  act  of 
February  20,  1884  (Myer's  Supplement,  480),  providing  for  the  taxa- 
tion of  railroads  at  a  given  rate  per  mile,  did  not  authorize  the 
counties  in  which  a  part  of  the  road  was  located  to  impose  a  tax  on 
the  railroad  under  an  act  which  authorized  county  courts  "to  levy 
on  the  property  of  said  counties  listed  for  taxation  for  revenue  pur- 
poses an  ad  valorem  tax  of  not  enceeding  fifteen  cents  to  each  one 
hundred  dollars  of  property  so  listed." 

In  Hewitt,  Auditor  v.  Trustees  Frankfort  Common  Schools,  81 
Ky.,  680,  it  was  held  that  the  common  school  fund  of  the  State  was 
not  entitled  to  any  part  of  the  tax  collected  from  railroads  under  the 
provisions  of  article  12  of  chapter  92  of  the  General  Statutes.  These 
matters  have  been  changed  by  subsequent  legislation.  So  that 
power  has  been  conferred  upon  counties,  incorporate  towns  and 
cities  and  precincts  to  impose  a  tax  on  railroads  (Acts  1876  and  1878), 
and  later,  by  Act  of  J 880,  to  "part  of  a  c  >unty  or  tax  district  of  any 
kind,  in  which  any  portion  of  any  railroad  is  located.  And  by  act 
of  May  12,  1884,  the  same  rate  of  tax  collected  on  other  property 
for  the  general  school  fund  was  to  be  set  apart  to  that  fund  from  the 
taxes  paid  by  railroads. 

These  decisions  and  acts  illustrate  and  recognize  the  principle  that 
the  courts  have  no  power,  as  to  the  subject-matter  of  or  the  imposi- 
tion of  taxes,  and  can  do  nothing  except  to  restrain  within  constitu- 
tional bounds  and  enforce  the  la  us  so  made. 

There  is  another  difficulty.  By  section  4  of  article  11,  chapter  96, 
General  Statutes  (edition  of  1887),  it  i<  provided  : 

"  That  no  tax  shali  be  levied  upon  the  property  or  poll,  or  any  ser- 
vices required  of  any  white  person  for  the  benefit  of  a  school  for 
colored  children,  and  no  tax  shall  be  levied  upon  the  property  or 
poll,  or  any  services  required  of  any  colored  person  for  the  benefit  of 
a  school  for  white  children."  As  color  can  not  be  affirmed  of  an 
artificial  person,  a  corporation,  no  argument  can  be  made  in  favor  of 
the  right  to  impose  a  tax  on  the  corporation  lor  the  benefit  of  a 
school  for  white  children  that  would  not  apply  with  equal  force  to  a 
school  for  colored  children,  and  as  an  argument  which  would  as- 
sume that  rtie  right  to  tax  a  corporation  for  the  benefit  of  both, 
when  the  property  of  other  persons  can  only  be  taxed  for  one,  would 
prove  too  much,  we  must  infer  that  the  Legislature  did  not  in- 
tend to  tax  for  eithc~,  and  probably  will  not,  and  can  not,  until  it 
raises  a  common  fund  lor  all.  for  the  purpose  of  erecting  school- 
houses,  as  it  has  now  a  common  lund  for  all  for  the  employ meut  of 
teachers. 

The  judgment  in  each  case  is  reversed,  with  directions  todismi* 
the  petition  iu  each  case. 
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Conner  v.  Elliott  &  Richards. 
(Filed  April  25,  1888.) 

1.  Landlord's  lien — A  landlord,  having  .failed  to  sue  oat  either  a  distress 
warrant  or  attachment  for  rent  for  more  than  ninety  days  after  the  obliga- 
tion therefor  matured,  lost  his  statutory  lien,  and.  therefore,  had  no  lien  as 
landlord,  except  snch  as  he  acquired  under  a  distress  warrant  subsequently 
issued,  which  was  inferior  to  the  lien  of  a  mortgagee  acquired  prior  to  the 
issual  of  the  distress  warrant. 

2.  Contract  for  lien  on  crop  not  planted— A.  sale  or  mortgage  of  property 
not  in  being  i*  void  at  law,  yet  a«  between  the  parties  it  may  be  sustained  in 
equity  aud  confer  rights  against  third  parties  who  acquire  an  interest  iu  the 
property  with  actual  notice  of  the  equity. 

In  this  case  a  lien  retained  by  the  landlord  in  the  lease  and  note,  upon  a 
crop  of  tobacco  to  be  planted  by  the  tenant,  is  sustained  in  equity  as  against 
r  lien  acquired  by  mortgage  executed  after  the  tobacco  whs  planted,  the 
mortgagee  having  actual  notice  of  the  lien  retained  in  the  lease  and  note. 

B.  D.  Laeey  for  appellant. 

J.  J.  Nesbitt  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

The  appellant,  having  failed  to  sue  out  a  distress  warrant  or  attach- 
ment for  the  rent  due  her  for  more  than  ninety  days  after  the  obliga- 
tion therefor  matured,  lost  her  statutory  lien,  and  could  have  no  lien 
as  landlord,  except  such  as  might  be  acquired  under  the  distress  war- 
rant. The  distress  warrant  was  issue:!  long  subsequent  to  the  exe- 
cution of  the  mortgage  upon  which  the  appellefs  relied,  so  it  follows 
that  appellant's  lien  as  landlord  is  inferior  to  that  of  appellees. 

But  appellant  claims  that  in  the  contract  of  lease,  and  in  the  note 
executed  for  the  rent,  it  was  provided  that  she  should  have  a  lien  on 
the  crops  until  the  rent  was  paid,  and  that  appellees,  at  the  time  the 
mortgage  was  executed  to  them,  had  notice  of  the  lien  retained  in 
the  lease  and  note,  and,  therefore,  appellant  relies  upon  a  contract 
lien,  with  notice,  prior  in  point  of  time  to  the  lien  asserted  by  ap- 
pellees. This  lien  can  only  apply,  if  at  all,  to  the  tobacco  which  was 
raised  on  appellant's  land. 

The  lease  and  note  was  executed  on  the  1st  of  February,  1885.  It 
is  not  averred  that  the  tobacco  had  been  planted  at  that  time,  and 
appellee's  counsel  insists  that  a  lien  can  not  be  acquired  upon  prop- 
erty not  in  being  at  the  time  of  the  contract,  and  relies,  we  suppose, 
upon  Boss,  <&c.  v.  Wilson,  Peter  &  Co.,  7  Bush,  29,  and  Hutchinson, 
McChesney  &  Co.  v.  Ford,  9  Bush,  318,  as  conclusive  of  this  ques- 
tion. 

The  principle  is  thus  stated  in  the  former  of  these  cases:  "The 
general  rule  is  that  at  law  a  grant  or  mortgage  of  property  to  be 
acquired  infuturo  is  void;  and  if  it  can  be  upheld  in  equity,  we  ap- 
prehend it  is  only  valid  as  a  contract  to  assign  when  the  property 
shall  be  acquired,  and  not  as  an  assignment  of  a  present  interest, 
and  if  enforceable  in  equity  at  all  it  caii  only  be  enforced  as  a  right 
under  the  contract,  and  not  as  a  trust  attached  to  the  property." 

From  these  cases  it  seems  to  be  stating  the  rule  too  broadly  to  say 
that  a  contract  for  the  sale  of  property  not  in  being  at  the  time  is 
void.  It  may  be  effectual  for  many  purposes,  such  as  a  contract  to 
flell  and  deliver,  which,  if  not  performed,  may  entitle  the  party  not 
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in  default  to  damages,  or  it  may  be  upheld  in  equity  as  a  contract  to 
assign  when  the  property  shall  he  acquired. 

In  Zaring,  &e.  v.  Cox's  as- sign  ee,  78  Ky.,  527,  the  facts  were: 
That  Goar  sold  and  conveyed  to  Cox  certain  property,  reserving:  a 
lien  not  only  on  the  property  conveyed,  but  upon  "all  property  that 
may  be  added  thereto  to  secure  the  lien  for  purchase  money."  The 
deed  was  not  recorded.  More  than  a  year  after  the  conveyance  Cox 
a&signed  for  the  benefit  of  his  creditors.  The  contest  was  as  to  the 
lien  of  Goar  on  the  replenished  stock.  The  court  said:  "Such  a 
conveyance  is  evidently  good  between  the  parties,  and  the  lien  at- 
taches so  soon  as  the  stock  is  added,  and,  being  good  between  the 
parties,  it  is  good  as  to  antecedent  creditors,  at  least  until  attacked 
for  fraud.' > 

Reconciling  the  causes  the  rule  would  seem  to  be  this :  That  a  sale 
or  mortgage  of  property  not  in  being  is  void  at  law,  yet,  as  between 
the  parties,  it  may  l>e  sustained  in  equity  and  confer  rights  against 
third  parties  who  acquire  an  interest  in  the  property  with  actual 
notice  of  this  equity. 

The  mortgage  upon  which  appellees  rely  was  executed  on  the  27th 
of  June,  18Hf>,  after  the  tobacco,  which  is  the  subject  of  controversy, 
was  planted;  and  it  is  averred  in  the  pleading  of  appellant,  to  which 
a  demurrer  was  sustained,  that  appellees,  at  and  before  they  took 
the  mortgage  on  the  tobacco,  had  notice  of  appellant's  lien  secured 
by  the  lease  and  note.  These  facts  being  so,  they  were  not  innomrt 
purchasers,  but  the  equity  which  they  acquired  must  yield  to  the 
superior  and  older  equity  of  appellant. 

There  was  an  attempt  upon  the  part  of  appellant  to  allege  that 
there  was  an  agreement  to  the  effect  that  the  tobacco  should  be  kept 
until  the  price  improved,  so  that  it  would  sell  for  enough  to  pay  both 
parties.  But  it  is  not  alleged  that  this  agreement  was  made  before 
the  expiration  of  the  time  within  which  the  appellant  had  a  land- 
lord's lien,  and  that  the  distress  warrant  was  nut  sued  out  in  conse- 
quence of  this  agreement. 

But  for  the  error  in  sustaining  the  demurrer  to  the  second  and 
third  parauraphs  of  the  reply  the  judgment  is  reversed,  with  direc- 
tions to  overrule  the  demuirer  and  lor  further  proceedings. 


Ky.  Central  R.  R.  Co.  v.  Peters,  &<\ 

{.Filed  Jfai/2,  1890.) 

1.  Guardian  and  ward — Right  of  guardian  to  fell  trees — A  guardian  is  enti- 
tled to  the  possession,  care  and  management  of  the  ward's  estate,  real  and 
pcrsonsl,  and  may  lease  the  real  estate  flnd  sell  the  personalty.  And  as  a 
mode  of  managing  he  may,  for  th*  ward's  benefit,  «nd  under  particular  cir- 
cumstances, clear  the  land  of  all  trees,  or  cut  and  sell  some  of  them. 

2.  Same — As  the  right  to  fell  trees  exists  when  in  the  correct  judgment  of 
the  guardian  the  ward's  interest  requires  it,  and  as  he  has  the  right  to  sell 
the  timber  after  it  is  felled  and  becomes  personalty,  the  ward  can  not  recover 
from  one  who  has  purchased  it  in  good  faith  from  the  guardian,  although  the 
case  may  not  have  been  one  which  justified  the  guardian  in  felling  the  trees. 
The  remedy  of  the  ward  in  such  a  case  is  against  the  guardian  for  waste. 

3.  Same — Even  if  the  guardian  had  no  right  under  any  circumstances  to 
fell  trees  the  wards  could  not  recover  from  a  purchaser  from  the  guardian  in 
good  faith,  it  being  the  right  and  duty  of  the  guardian  to  sell  the  trees  where 
they  have  been  blown  down  or  felled  by  a  stranger.     While  equity  courts 
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of  tea  treat  a  fund  as  realty,  refusing  to  recognize  the  fact   of   conversion, 
the  law  courts  treat  things  as  they  are. 

Jno.  VV.  Brow  a  and  Hill  &  Alcorn  for  appellant. 

W.  O.  Bradley  for  appellees. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

In  this  action  infant  children,  by  their  next  friend,  sued  the  ap- 
pellant to  recover  some  cross-tias  made  of  timber  alleged  to  have 
been  wrongfully  cut  on  land  descended  to  them  from  their  father,  or 
the  value  of  the  ties,  if  they  could  not  be  had.  They  made  their 
mother  and  their  guardian  defendants,  because  they  refused  to  sue. 

Our  statute  declares  that  a  guardian  shall  have  the  possession,  care 
and  management  of  the  ward's  estate,  real  and  personal,  and  that 
he  may  lease  the  former  and  sell  the  latter.  As  a  mode  of  manag- 
ing he  may,  for  the  ward's  benefit,  and  under  particular  circum- 
stances, clear  the  land  of  all  trees  or  cut  and  sell  some  of  them. 
McCraeken  v.  McUracken,  6  Mon.,  344;  Thompson  v.  Boardman,  1 
Vt.,  376;  Truss  v.  Old.,  6  Rand,  656;  3  Wait's  Ac.  and  Def.,  553. 
He  must  act  honestly  and  with  reasonable  prudence;  if  he  does  not 
he  is  liable  for  any  waste  he  may  commit.  But  as  the  right  to  fell 
the  tr^es  exist  when,  in  the  correct  judgment  of  the  guardian,  the 
ward's  interest  requires  it;  and  as  he  has  the  right  to  sell  the  timber 
after  it  is  felled  and  becomes  personalty,  the  wards  can  not  recover 
from  one  who  has  purchased  it  in  good  faith  from  the  guardian.  It 
would  be  too  hard  to  require  every  purchaser  of  a  load  of  wood 
offered  by  a  guardian  to  see  to  it  that  the  case  is  such  as  justified  the 
guardian — whether  it  was  timber  thrown  down  by  wind  or  other 
natural  cause,  or  felled  by  a  trespasser  or  by  the  guardian  himself, 
and  if  by  the  latter,  whether  the  existing  circumstances  rendered  it 
an  act  of  prudence.  Nor  do  we  see  how  the  wards  can  recover  from 
such  a  purchaser,  even  if  the  guardian  has  no  right  under  any  cir- 
cumstances to  fell  trees.  Equity  courts  often  treat  a  fund  as  realty, 
refusing  to  recognize  the  fact  of  conversion;  but  law  courts  treat 
things  as  they  are.  We  have  reported  cases  between  the  heirs  at 
law  and  the  next  of  kin,  in  the  English  Chancery  Court,  over  pro- 
ceeds of  timber  cut  or  some  like  conversion  of  realty  into  personalty, 
as  in  1  Vesey,  jr.,  453,  Ambler,  419,  whether  the  money  should  goto 
the  one  as  realty  or  to  the  other  as  personalty;  but  a  court  of  law 
would  not  sustain  an  action  of  ejectment  to  recover  these  cross-ties. 
The  rule  of  law,  when  title  is  not  secured  by  accession,  is  not  that 
several  trees  can  be  regarded  as  realty  for  any  purpose,  whatever 
caused  the  severance,  but  that  if  it  was  wrongful  the  property 
remains  unchanged;  that  he  who  owns  them  as  part  of  the  realty 
continued  to  be  owner  of  them  as  personalty,  and  may,  therefore, 
maintain  detinue  to  recover  them  or  their  value.  It  was  so  held 
in  Strubbee  v.  Trustee  Cin.  Ry.,  78  Ky.,  482.  But  if  he  comes  into 
court  to  assert  a  legal  title  he  necessarily  fails  if  the  defendant  proves 
that  he  purchased  and  got  possession  from  one  authorized  to  sell. 
If  the  trees  had  been  blown  down  or  had  been  felled  by  a  stranger 
it  would  have  been  not  only  the  right  but  the  duty  of  the  guardian 
to  sell  if  he  could.  Even  if  he  acts  wrongfully  in  cutting  down  the 
trees,  we  do  not  see  on  what  principle  or  rule  of  policy  he  should  be 
deprived  of  the  power  to  sell  so  as  to  affect  the  title  in  the  hands  of  a 
bona  fide  purchaser.    The  ward  may  refuse  to  ratify  the  act  by  tak- 
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ing  the  proceeds  and  may  hold  the  guardian  for  mismanagement 
and  waste;  but  it  is  difficult  to  see  how  a  court  of  law  can,  out  of  the 
general  statutory  power  to  sell  all  personalty,  except  timber  improp- 
erly cut  by  the  guardian  himself.  Unless  he  can  sell  no  one  can. 
Why  should  it  lie  there  and  decay?  He  may  honestly,  but  foolishly, 
cut  trees  and  become  liable  for  all  injury  done,  but  why  incapacitate 
him  from  saving  at  least  what  he  can  get  for  the  timber? 

In  Truss  v.  Old,  cited  above,  the  trees  were  cut  and  the  timber  was 
removed  on  a  contract  of  sale  made  by  the  guardian,  and  it  was  held 
that  the  moment  the  trees  became  personalty  by  being  severed  the 
guardian  had  the  right  to  sell,  and  that  the  remedy  of  the  ward  was 
against  the  guardian,  either  to  make  him  properly  account  for  the 
proceeds  or  for  waste. 

The  evidence  in  this  case  was  to  the  effect  that  the  guardian  cut 
the  timber,  made  the  cross-ties  and  sold  them  to  the  company,  receiv- 
ing full  pay  for  them.  An  instruction  based  on  the  rule  we  have 
recognized  was  refused.  The  company  offered  to  prove  that  the  land 
was  the  only  property  owned  by  the  widow  or  children;  that  $150 
of  the  purchase  money  remained  unpaid,  and  that  the  timber  was 
cut  with  the  consent  of  the  widow  and  on  an  agreement  with  her  to 
apply  to  the  payment  of  the  land  debt  the  price  of  the  ties,  fixed  at 
five  cents  each.  The  existence  of  that  debt,  and  the  fact  that  the 
only  means  by  which  it  could  be  paid  was  to  sell  timber  or  Incur  the 
costs  of  a  decretal  sale  and  the  loss  of  some  or  all  of  the  land,  will 
probably  be  important  if  the  guardian  is  charged  with  waste  when 
he  comes  to  a  settlement;  but  for  the  reasons  given  these  matters 
seem  irrelevant  in  this  case.  Even  if  the  pleadings  can  be  regarded 
as  showing  that  the  entire  tract  was  occupied  as  a  homestead,  the 
consent  and  concurrence  of  the  widow  would  put  the  guardian  in  a 
position  to  determine  the  question  whether,  for  the  ward's  interest, 
the  timber  should  or  not  be  felled. 

The  judgment  is  reversed,  with  directions  to  grant  the  appellant  a 
new  trial. 


Burks  v.  Ritter. 

(Filed  May  2,  1888.) 

Assignment  "without  recourse*' — Warrant y  —Appellee  assigned  to  appellant 
a  promissory  note  which  purported  to  be  secured  by  a  mortgage  on  land. 
The  assignment,  which  was  in  writing,  was  "without  recourse.*'  It  tamed  out 
that  the  mortgaged  land  was  covered  by  a  prior  mortgage  which  consumed 
it,  leaving  nothing  for  appellant.  In  this  action  by  appellant  against 
appellee,  the  assignor,  he  alleges  that  the  makers  of  the  note  were  insolvent, 
and  that  the  note  possessed  no  value  independent  of  the  mortgage — a  fact 
known  to  both  plaintiff  and  defendant.  He  alleges  that  he  purchased  the 
note,  paying  the  full  amount  of  principal  and  interest,  solely  upon  the  faith 
of  defendant's  representations  that  "'the  mortgage  was  good,  and  a  valid 
security  for  the  payment  of  the  note."  He  avers  that  these  representations 
were  untrue,  in  that  the  mortgage  was  not  good,  but  was  then,  and  is  now, 
utterly  worthless,  and  that  the  title  of  the  mortgagors  to  the  land  mortgaged 
was  not  good.  That  at  the  time  the  mortgage  was  executed  and  when  the 
note  was  assigned,  the  land  was  encumbered  by  a  prior  mortgage,  which  was 
a  superior  lieu;  that  under  a  judgment  of  the  court  the  land  was  sold,  bat 
did  not  produce  more  than  enough  to  satisfy  the  prior  mortgage.  To  thin 
petition  a  demurrer  was  sustained.     Hetd — 

1.  The  facts  alleged  do  not  import  a  warranty  that  the  mortgaged 
property  was  unincumbered  and  of  a  sufficient  value  to  secure  the  payment 
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of  the  debt — the  character  of  warranty  necessary  to  enable  the  plaintiff  to 
recoTer.  Construing  the  pleading  most  strongly  against  the  pleader,  the 
words  used  rather  imply  that  the  mortgage  was  properly  executed  and  placed 
the  property  in  pledge  for  the  payment  of  the  debt. 

2.  The  averment  as  to  the  breach  of  the  alleged  warranty  is  not  well 
made.  It  is  not  nlleged  when  the  property  was  sold,  nor  that  when  it  was 
sold  it  brought  its  value,  nor  that  if  it  had  been  sold  when  the  assignment 
was  made,  or  within  a  reasonable  time  thereafter,  it  would  have  brought  no 
more,  or  was  then  worth  no  more,  than  when  it  was  sold-  The  statement 
that  the  mortgage  was,  at  the  time  of  the  assignment,  worthless,  taken  in 
connection   with  the  other  avermeots,  is  but  the  conclusion  of  the  pleader. 

3.  But,  in  any  event,  the  written  assignment,  which  was  4 'without  re- 
course," by  its  terms  precludes  the  idea  that  there  was  any  warranty,  or 
rather  is,  in  effect,  an  express  refusal  to  give  a  warranty.  And  a  written 
contract  can  not,  in  the  absence  of  fraud  or  mistake,  be  changed  or  altered 
by  parol  evidence. 

By  an  assignment  without  recourse  the  assignor  simply  transfers  the  title 
to,  and  property  in,  the  note,  and  relieves  himself  from  all  liability  to  the 
assignee,  unless  he  had  no  title,  or  right  to  transfer  the  note,  or  unless  it 
should  turn  out  that  the  note  is  not  the  obligation  of  the  ostensible  makers, 
or  is  invalid  for  the  want  of  or  by  reason  of  the  illegality  of  the  considera- 
tion. 

James  A.  Mitchell  for  appellant. 

Walter  Evans  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  appellee,  Ritter,  being  the  payee  and  owner  of  a  note  on  S.  A. 
Edwards  and  W.  H.  Edwards  for  $433.33,  dated  December  4,  1882, 
and  due  one  day  after  date,  which  note  recites  on  its  face  that 
''the  stamp  is  secured  by  mortgage  of  this  date,"  in  consideration  of 
1449.23,  the  amount  of  the  principal  and  interest  at  the  time  of  the 
transfer,  sold,  and  by  writing  assigned,  it  to  the  appellant,  Burks. 
The  assignment  is  as  follows:  "For  vaiue  received,  I  hereby  assign 
and  transfer  the  within  note  to  H.  H.  Burks  without  recourse  upon 
me.    July  16, 1883.  John  Ritter/' 

In  1887,  four  years  after  the  assignment,  the  appellant  instituted 
this  action  against  the  appellee  to  recover  the  consideration  paid  by 
hirn  for  the  note.  The  averments  of  the  petition  which  are  neces- 
sary fur  our  consideration  are,  in  substance,  that  at  the  time  of 
the  assignment  the  makers  of  the  note  were  insolvent,  and,  inde- 
pendent of  the  mortgage,  the  note  possessed  no  value,  all'of  which 
was  known  by  plaintiff  and  defendant,  and  »t  the  time  of  the  trans- 
fer the  defendant  represented  to  the  plaintiff  that  the  mortgage  was 
good  and  a  valid  security  for  the  payment  of  the  note;  that  the 
plaintiff  believed  the  mortgage  to  be  good,  and  that  it  was  a  valid 
and  sufficient  security  for  the  payment  of  the  note,  and  he  purchased 
it  solely  on  the  faith  of  the  defendant's  representation,  and  paid  him 
the  full  amount  of  the  note  and  interest  to  the  date  of  the  purchase; 
that  plaintiff  has  since  learned  and  avers  that  the  representations  of 
the  defendant,  on  the  faith  of  which  he  was  induced  to  buy  the  note, 
were  untrue  in  that  the  mortgage  was  not  good,  but  was  then  and  is 
now  entirely  worthless,  and  that  the  title  of  W.  H.  and  S.  A.  Ed- 
wards to  the  land  mortgaged  was  not  good;  that  at  the  time  the 
mortgage  was  executed,  and  when  the  note  was  assigned,  the  land 
was  encumbered  by  a  prior  mortgage,  which  was  a  superior  lien; 
that  under  a  judgment  of  the  cjurt  the  land  was  sold,  but  did  not 
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produce  more  than  enough  to  satisfy  the  prior  mortgage.  To  this 
petition  the  court  sustained  a  demurrer,  and  the  plaintiff,  refusing 
to  amend,  dismissed  the  petition,  and  from  that  judgment  this  ap- 
peal is  prosecuted.  Independent  of  the  written  contract  of  assign- 
ment, which  negatives  the  idea  of  any  warranty  and  which  is  not  at- 
tacked either  for  fraud  or  mistake,  we  are  of  opinion  that  the  petition 
does  not  allege  facts  importing  a  warranty  that  the  mortgaged  prop- 
erty was  unincumbered  and  of  sufficient  value  to  secure  the  payment 
of  the  debt— the  character  of  warranty  which  counsel  insists  was 
made,  and  which  would  be  necessary  to  enable  the  plaintiff  tore- 
cover.  The  representations  of  the  defendant,  upon  which  plaintiff 
relied,  were  that  the  mortgage  was  good  and  a  valid  security  for  the 
payment  of  the  note. 

Const ru it) sr  the  pleading  most  strongly  against  the  pleader,  these 
words  do  not  necessarily  imply  that  the  property  would,  when  sold, 
bring  enough  to  pay  the  debt;  they  rather  imply  that  the  mortgage 
was  good  and  valid  security  in  law;  that  is,  that  it  was  properly 
executed  and  placed  the  property  in  pledge  for  the  payment  of  the 
debt,  and  this  implication  is  strengthened  by  the  averment  imme- 
diately following  that  the  plaintiff  supposed  and  believed  the  mort- 
gage to  be  good,  and  that  it  was  a  valid  and  sufficient  security  for  the 
payment  of  the  debt.  The  averment  that  the  mortgage  was  not 
good,  and  that  the  title  of  the  Edwards'  was  not  good,  is  qualified 
by  the  pleader,  and  the  insufficiency  of  the  mortgage  and  the  title  is 
shown  to  consist  alone  in  the  fact  that  the  property,  when  sold,  did 
not  bring  more  than  enough  to  pay  the  prior  mortgage.  There  is 
no  averment  thai  the  defendant  concealed  or  that  the  plaintiff  was 
ignorant  of  the  existence  of  the  prior  mortgage.  Without  such 
averments  the  statements  of  the  defendant,  that  the  mortgage  was 
good  and  a  valid  security,  even  if  it  could  be  understood  as  referring 
to  the  sufficiency  of  the  "mortgaged  property  to  pay  the  debt,  could 
only  be  taken  as  the  expression  of  an  opinion.  Nor  is  the  averment, 
as  to  the  breach  of  the  alleged  warranty,  well  made.  True,  it  is 
averred  that  the  mortgage  was,  at  the  time  of  the  assignment, 
worthless,  but  this,  taken  in  connection  with  the  averment  that  the 
land,  when  sold,  brought  no  more  than  enough  to  pay  the  prior 
mortgage,  is  but  the  conclusion  of  the  pleader.  It  is  not  alleged 
when  the  property  was  sold,  nor  that  when  it  was  sold  it  brought 
its  value,  nor  that,  if  it  had  been  sold  when  the  assignment  was 
made  or  within  a  reasonable  time  thereafter,  it  would  have  brought 
no  more,  or  was  then  worth  no  more,  than  it  was  when  it  was  sold. 

But  it  seems  to  us  that  the  written  assignment  is  conclusive  of  this 
-case.  It  is  not  assailed  for  fraud  or  mistake,  and  it,  by  its  terms, 
precludes  the  idea  that  there  was  any  warranty,  or  rather  it  is,  in 
effect,  an  express  refusal  to  give  warranty.  A  written  contract,  in 
the  absence  of  fraud  or  mistake,  can  not  be  changed  or  altered  by 
parol  evidence.  By  an  assignment  without  recourse  the  assignor 
simply  transfers  the  title  to,  and  property  in,  the  note.  By  his  con- 
tract he  relieves  himself  from  all  liability  to  the  assignee  unless  he 
had  no  title  or  right  to  transfer  the  note,  or  unless  it  should  turn  out 
that  the  note  is  not  the  obligation  of  the  ostensible  makers,  or  is  in- 
valid for  the  want  of  or  by  reason  of  the  illegality  of  the  consider- 
ation. It  is  not  pretended  that  the  defendant  was  not  the  owner  of 
the  note,  or  did  not  have  the  right  to  transfer  it.  It  is  not  alleged 
that  the  note  was  not  the  undertaking  of  those  whose  names  appear 
to  it. 

True,  one  of  the  obligors  was  a  feme  covert,  but  it  is  admitted  that 
the  note  was  bought  with  a  knowledge  and  understanding  of  that 
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fact.  Nor  is  it  alleged  that  the  note  was  executed  without  or  for  an 
illegal  consideration.  The  sole  ground  of  the  appellant's  complaint, 
giving  to  the  averments  of  his  petition  all  that  is  claimed  for  it,  is 
that  he  relied  upon  the  defendant's  representation  that  the  pro|»erty 
which  was  mortgaged  to  secure  the  payment  of  the  note  was  suffi- 
cient to  pay  it,  and  that  it  was  not  sufficient  to  pay  it,  nor  could  any 
part  of  the  debt  be  made  out  of  the  mortgaged  property  because  of 
the  existence  of  a  prior  mortgage  which  consumed  it  all. 

Admitting,  as  must  be  done  upon  demurrer,  that  the  representa- 
tions were  made,  they  can  not  change,  alter  or  affect  the  written  con- 
tract to  the  contrary.  We  understand  that  the  action  is  not  upon 
the  contract  of  assignment— no  action  could  be  brought  upon  it. 
Nor  can  any  action  be  brought  upon  any  implied  or  express  oral 
contract  of  warranty  for  the  reason  that  the  written  contract  of  as- 
signment in  effect  *  precludes  it. 

The  judgment  is  affirmed. 


The  Olds  Wagon  Works  v.  The  Bank  of  Louisville. 
(Filed  May  16,  1888.) 

1.  Negotiable  instrument* — Accommodation  paper-  If  accommodation  paper 
is  given  for  a  particular  purpose,  and  that  purpose  is  known  to  the  holder 
at  the  time  it  it*  taken,  a  dhersion  of  the  paper  from  that  purpose,  or  mis- 
appropriation of  it,  will  release  the  party  giving  the  accommodation  from 
all  responsibility.  But  it  can  not  be  said  that  there  is  a  diversion  or  mis- 
appropriation of  the  paper  when  it  is  pledged  as  it  was  intended  to  be.  al- 
though th»*  proceeds  received  by  the  accommodated  party  are  by  him  applied 
to  some  other  purpose. 

In  this  case,  however,  the  court  is  of  the  opinion  that  there  was  no  mis- 
application of  the  proceeds. 

2.  Application  of  payments  —  Where  a  creditor  holds  several  debts,  some  of 
which  are  secured  and  some  not  secured,  and  the  debtor  makes  a  payment 
without  directing  it*  application,  the  creditor,  or  the  court  for  him,  has  the 
right  to  apply  the  payment  to  the  unsecured  debts,  but  this  rule  does  not 
apply  where  there  is  a  lien  upon  the  fund  which  is  paid  for  the  benefit  of 
all  the  debts.  In  such  a  case  a  surety  in  one  of  the  debts  has  the  right  to 
demand  that  the  debts  for  which  he  is  bound  shall  receive  a  credit  for  its  pro 
rata  part  of  the  amount  paid. 

A  mortgage  was  executed  by  a  debtor  to  secure  all  of  his  indebtedness  to 
the  mortgagee,  that  upon  which  there  was  personhl  security  as  well  as  that 
which  was  unsecured.  The  appellant's  note  was  held  by  the  creditor  as  col- 
lateral for  one  of  the  debts.  The  creditor,  having  npplied  the  proceeds  of 
the  mortgaged  property  to  the  other  debts,  seeks  to  make  appellant  liable 
for  the  full  amount  of  the  debt  for  which  he  was  bound.  Held — Thit  the 
appellant  is  entitled  to  a  credit  for  its  pro  rata  part  of  the  proceeds  of  the 
mortgaged  property.  The  mortgage  in  effect  made  the  application  upon 
all  the  debts  pari  passu.  Moreover,  the  creditor  having  obtained  a  judg- 
ment in  accordance  with  the  prayer  of  his  petition,  for  the  sale  of  the  mort- 
gaged property  to  satisfy  his  debts  against  the  mortgagor,  in  which  was 
included  the  debt  for  which  appellant  was  bound,  can  not  make  a  re-applica- 
of  the  proceeds  so  as  to  exclude  appellant  from  its  benefits. 

Dodd  &  Grubbs  for  appellant. 

H.  R.  Phillips  and  Helm  &  Bruce  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 
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Opinion  of  the  court  by  Judge  Barbour. 

If  accommodation  paper  is  given  for  a  particular  purpose,  and  that 
purpose  is  known  to  the  holder  at  the  time  it  is  taken,  a  diversion  of 
the  paper  from  that  purpose  or  misappropriation  of  it  will  release 
the  party  giving  the  accommodation  from  all  responsibility.  But  it 
can  not  be  said  that  there  is  a  diversion  or  misappropriation  of  the 
paper  when  it  is  pledged  as  it  was  intended  to  be,  though  the  pro- 
ceeds received  by  the  accommodated  party  are  by  him  applied  to 
some  other  purpose.  The  party  who  makes  the  loan  upon  the  faith 
of  the  accommodation  paper  can  not  be  expected  to  see  that  the 
money  is  applied  by  the  borrower  to  the  purposes  for  which  he  bor- 
rowed it.  To  so  hold  would,  in  effect,  constitute  the  loaner  a  trustee 
to  see  to  the  appropriation  of  the  money.  But  in  this  case  we  are 
satisfied,  from  the  evidence,  that  the  note  was  given  by  the  appellant 
to  George  Spalding  to  enable  him  to  raise  money  for  the  purposes  of 
his  business,  and  was  not,  as  is  contended  by  the  appellant,  given  to 
raise  money  to  be  used  exclusively  in  the  building  of  a  warehouse. 

For  some  time  prior  to  the  8th  of  April,  1884,  Spalding  had  been 
in  the  commission  business  in  Louisville,  handling  and  selling 
wagons,  plows  and  other  agricultural  implements.  The  parties  for 
whom  he  chiefly  did  business  were  the  Olds  Wagon  Works,  the  J. 
I.  Case  Plow  Co.,  and  Hart,  Hitchcock  <&  Co.  For  the  purpose  of 
carrying  on  his  business  he  had  erected  a  large  warehouse.  This 
house  was  completed,  and  he  was  doing  business  in  it  as  early  as  the 
latter  part  of  November,  1883.  Spalding  desiring  to  establish  a 
credit  at  the  bank  of  Louisville,  and  having  had  several  interviews 
with  the  president  of  the  bank,  the  latter,  on  the  8th  of  April,  1884, 
addressed  to  him  this  letter:  "Acting  on  your  proposition  to  do  all 
your  banking  business  with  us,  we  propose  the  following:  That  we 
will  take  your  account  and  afford  you  facilities  in  the  conducting  of 
your  business  as  you  may  require  them,  and  for  the  loan  of  $7,500 
you  desire  to  use  in  the  building  of  your  warehouse,  we  propose  tnat 
as  security  for  that  loan,  and  renewals  of  the  same  from  time  to 
time,  that  you  place  in  our  hands  the  notes  of  the  three  firms  you 
have  named  for  $2,500,  payable  to  your  order,  and  indorsed  by  you, 
to  be  held  as  collateral  for  your  individual  notes  to  this  bank,  the 
notes  to  be  dated  at  the  time  you  make  your  note  or  notes  to  this 
bank  for  this  loan.  The  three  notes  for  $2,500  each  not  to  be  used 
or  discounted,  but  held  as  collateral  for  your  faithful  performance  in 
thr  notes  you  give  us  for  loans  to  that  extent." 

Takingthis  letter  Spalding  went  to  his  three  principal  patrons, 
and  obtained  from  the  Olds  Wagon  Works  and  Hart,  Hitchcock  & 
Co.  their  separate  notes,  each  for  $2,500.  dated  April  12,  1884,  and 
due  in  twelve  months,  and  from  the  J.  I.  Case  Plow  Co.  its  note 
for  a  like  amount,  dated  May  26,  1884,  and  due  in  twelve  months. 
Upon  the  faith  of  these  notes,  which  he  pledged  as  collateral,  Spald- 
ing borrowed  from  the  bank,  at  different  times,  $6,500,  pledging  the 
Olds  Wagon  Works  and  Hirt,  Hitchcock  &  Co.'s  notes  each  for 
$2,500,  and  the  J.  I.  Cwe  Plow  Co.'s  note  for  $1,500.  When  the 
Olds  Wagon  Works  note  became  due  it  was  renewed,  and  the  re- 
newed note  pledged  by  Sp.tlding  as  collateral  for  the  notes  which  he 
had  executed  as  renewals  of  the  original  notes  execu ted  by  him  when 
he  borrowed  the  money.  In  1 S S "i  the  J.  I.  Case  Plow  Co.  and 
Hart,  Hitchcock  &  Co.  failed,  and  their  failure  was  followed  by  that 
of  Spalding  in  lKStf.  This  action  was  instituted  by  the  appellee,  the 
bank,  against  the  appellant,  the  Olds  Wagon  Works.  The  principal 
defense  relied  upon  is  that  the  note  was  executed  as  accommodation 
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paper  to  enable  Spalding  to  borrow  money,  to  be  used  in  the  build- 
ing of  his  warehouse;  that  the  bank  knew  this  fact,  and  that  the 
money  was  not  advanced  for  the  construction  of  the  warehouse. 
The  weight  of  the  evidence  shows  that  Mr.  Olds,  who  was  the  appel- 
lant's president  and  chief  manager,  and  who  was  familiar  with 
Spalding's  business,  knew  that  the  warehouse  had  been  completed 
lonsr  before  April  8,  1884,  and,  therefore,  the  letter  of  the  president 
of  the  bank  of  that  date  could  not  possibly  have  misled  the  appel- 
lant. Besides,  Spalding  testifies  thnt  there  was  no  understanding 
that  the  note  was  to  be  used  exclusively  to  raise  money  to  pay  for 
the  warehouse.  On  the  other  hand,  heswears  that  the  note  was  given 
to  assist  him  in  establishing  a  general  credit,  and  this  statement  is 
strongly  fortified  by  the  letter  of  the  appellant  of  July  23,  1883,  in 
which  it  says  that  "the  note  was  given  to  George  Spalding  merely 
as  an  accommodation  and  to  enable  him  to  borrow  money  upon;" 
and  further,  the  appellant's  conduct  is  inconsistent  with  its  conten- 
tion in  this  action,  as  Spalding  says  Mr.  Olds  Was  perfectly  familiar 
with  his  business."  Spalding  was  known  as  the  appellant's  man- 
ager, and  his  office  as  the  appellant's  s  .uthern  office.  In  April,  1885, 
appellant  renewed  its  note,  and  when  it  became  due  in  April,  188(5, 
dtsired  to  renew  it  again,  and  during  all  this  time  it  never  sought  to 
be  advised  as  to  how  the  money  Spalding  had  borrowed  had  been 
used.  These  circumstances  are  inconsistent  with  its  contention  that 
the  money  was  to  be  used  in  building  or  paying  for  the  warehouse, 
or  that  the  appellant  had  any  interest  in  its  being  so  used.  Counsel 
insists  that  the  letter  of  April  8,  1884,  and  the  appellant's  notes 
must  be  considered  as  one  contract.  We  can  not  think  so.  To 
make  the  letter  a  part  of  the  contract  it  must  have  been  sounder- 
stood  and  so  intended  by  the  parties.  That  this  was  not  the  case  is, 
we  think,  satisfactorily  shown  by  Spalding's  testimony,  the  appel- 
lant's conduct,  and  its  letter  of  July  23,  1885.  Whether,  under  the 
circumstances  of  this  case,  this  letter  of  July  23  should  operate  as  an 
estoppel  against  the  appellant  it  is  unnecessary  for  us  to  decide,  for 
it  is  certain  I  j*  evidence,  and  in  connection  with  the  other  facts  proven 
in  the  ease  is,  in  our  opinion,  quite  conclusive.  Upon  the  is«ue  as  to 
the  misapplication  of  the  paper  the  judgment  is  clearly  sustained 
by  the  facts  of  the  case.  But  we  are  of  opinion  that  the  judgment 
must  be  reversed  for  another  reason. 

It  is  conceded  that  Spalding,  in  January,  1885,  executed  to  the 
appellee  a  deed  <*f  mortgage,  conveying  to  it  certain  real  estate  and 
personal  property  to  secure  it  on  account  of  his  indebtedness  to  it, 
and  that  in  this  indebtedness  was  included  the  amount  secured  by 
the  collateral  note  sued  upon  in  this  action.  It  appears,  from  the 
record  in  the  case  of  the  Bank  of  Louisville  v.  Baumeister  in  the 
Court  of  Appeals,  which  is,  by  agreement,  made  a  part  of  the  record 
in  this  case,  that  the  appellee  had  realized,  by  the  enforcement  of 
its  mortgage  lien,  a  considerable  part  of  its  entire  demands  against 
Spalding.  The  appellant  is  clearly  entitled  to  a  credit  for  its  pro 
rata  part  of  that  amount.  It  is  true  that  where  a  creditor  holds 
several  debts,  some  of  which  are  secured  and  some  not  secured,  and 
the  debtor  makes  a  payment  without  directing  its  application,  the 
creditor,  or  the  court  for  him,  has  the  right  to  apply  the  payment  to 
the  unsecured  debts.  In  such  a  case  there  is  no  lien  upon  the  fund 
which  is  paid  for  the  benefit  of  either  of  the  debts.  But  that  is  not 
this  case.  Here  a  mortgage  is  made  to  secure  all  of  Spalding's  in- 
debtedness to  the  bank,  that  upon  which  there  is  personal  security 
as  well  as  that  which  is  unsecured.  The  mortgage  itself,  in  ef- 
fect, makes  the  application  upon  all  the  debts  pari  passu,  and  in 
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addition  the  appellee,  in  the  action  to  foreclose  this  mortgage  in. 
accordance  with  the  prayer  of  its  petition,  obtained  a  judgment  for- 
the  sale  of  the  mortgaged  property  to  satisfy  its  debts  against  Spald- 
ing, in  which  was  included  the  debt  for  which  the  appellant's  note 
was  held  as  collateral.  After  thus  applying  the  security,  it  would 
be  inequitable  to  allow  the  appellee  in  this  action  to  recede  from  ite 
status  in  relation  to  its  debts,  as  fixed  by  the  judgment,  and  make  a 
reapplication  of  the  proceeds  of  the  mortgaged  property  so  as  to 
exclude  the  appellant  from  its  benefits.  The  case  of  The  Black- 
stone  Bank  v.  Hill,  10  Pickering,  129,  is  in  point.  In  that  case  the 
bank  sued  Wail  as  principal  and  Hill  as  surety  on  two  notes  for 
$300  and  $600  respectively.  The  bank  had  other  notes  on  Wall,  and 
in  a  suit  upon  those  other  notes  and  also  the  notes  upon  which 
Hill  was  surety,  attached  real  estate,  the  property  of  Wall. 
All  of  these  notes  were  also  secured  by  pledge  of  $1,267  worth  of 
bank  stock.  The  bank  obtained  judgment  for  $8,859.  FL  fa.  was 
levied  on  the  attached  property,  and  $6,294  realized  therefrom. 
Hill  claimed  that  this  sum  should  be  apportioned  on  all  notes  sued 
upon,  and  the  bank  that  it  could  apply  it  all  to  satisfy  the  unsecured 
notes.  The  court  held  that  the  principal  of  law  enabling  a  creditor, 
having  several  demands  against  a  debtor,  to  appropriate  a  payment 
to  the  demand  which  is  least  secure,  unless  the  debtor,  at  the  time  of 
the  payment,  elects  to  have  it  appropriated  to  a  different  demand, 
is  clear,  where  it  can  be  applied;  but  it  has  place  only  in  cases  of 
voluntary  payment.  It  can  not  be  applied  to  a  payment  by  process 
of  law  or  in  invitum.  It  was  not  in  the  power  of  Wall  to  make  his 
election,  and  say  the  property  levied  on  should  be  appropriated  in 
satisfaction  of  a  particular  note,  out  of  several  embraced  in  the  judg- 
ment. 

We  think  this  rule  applies  to  the  facts  of  this  case.  All  the  debts 
sued  upon  by  the  appellee  having  been  consolidated  into  one  judg- 
ment, and  that  judgment  having  been  fully  satisfied  by  a  sale  of  the 
property  ordered  to  be  sold,  all  the  debts  embraced  in  the  judgment 
must  be  taken  to  be  satisfied  proportionately,  and  that  the  note  of 
the  appellant  is,  therefore,  paid  pro  tanto. 

We  are  aware  that  there  is  other  very  respectable  authority  seem- 
ingly in  conflict  with  the  views  we  have  expressed,  but  it  seems  to 
us  that  the  case  of  The  Blackstone  Bank  v.  Hill,  supra,  is  sustained 
upon  principle,  and  should  be  followed. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  enter  a  judgment  against  the  appel- 
lant, allowing  it  credit  for  the  pro  rata  part  of  the  amount  realised 
by  the  appellee  from  the  sale  of  the  mortgaged  property. 
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Bailey,  <fcc.  v.  Penick,  &c. 

Filed  May  23,  1888.     Appeal  from  Todd  Cironit  Court.     Opinion  of  the  court 
by  Presiding  Judge  Ward,  affirming  on  original  and  cross  appeal. 
1.  The  commission  to  be  allowed  executors  is  to  some  extent  within  the  sound 
discretion  of  the  court,  and  its  allowance  should  be  made  in  view  of  the  manner 
in  which  the  estate  is  managed  and  the  faithfulness  of  the  executors. 

Id  view  of  the  fact  that  the  executors  in  this  case  have  been  charged  with 
interest  on  all  the  funds  in  their  hands  from  the  time  they  received  them, 
the  court  is  not  prepared  to  say  that  -their  failure  to  return  a  sale  bill  of 
property,  the  aggregate  appraised  value  of  which  was  only  $445,  and  their 
failure  to  make  a  settlement  when  they  ought  to  have  made  it,  would  have 
warranted  the  court  in  refusing  them  any  commiwsion  at  all,  nor  can  the 
court  say  that  a  sound  discretion  was  abused  iu  allowing  them  as  much  as 
was  allowed,  which  is  about  equal  to  five  per  cent,  on  the  sum  in  their  hands 
at  the  time  settlement  should  have  beeo  made,  paid  as  of  that  date,  interest 
being  allowed  thereon  from  that  time.  But  the  amount  allowed  was  quite 
as  much  as  the  executors  were  entitled  to.  although  not  three  per  cent,  on 
what  they  were  charged  with,  about  half  of  what  they  were  charged  with  being 
interest  after  the  time  they  should  have  settled. 

2.  Liability  of  executors — As  there  were  but  six  articles  of  property  to  be 
sold,  and  they  were  taken  to  the  county  town  and  sold  on  a  public  day,  this, 
in  the  absence  of  other  evidence,  is  sufficient  to  relieve  the  executors  of  re- 
sponsibility for  any  sum  in  excess  of  that  for  which  the  property  was  sold. 

3.  The  executors  were  competent  witnesses  as  to  whether  certain  notes  which 
came  to  their  hands  could  have  been  collected,  and  as  they  say  the  notes 
were  not  collectible,  that  the  makers  were  insolvent  when  the  notes  were  re- 
ceived and  so  remained,  this  made  a  prima  facie  case  for  them. 

D*.  Parent  and  child— The  general  principle  is  that  the  father  is  legally 
bound  to  provide  for  and  support  his  children  during  infancy.  This  liabil- 
ity continues,  even  though  the  children  may  have  estate  of  their  own,  and 
even  though  the  father  is  not  a  proper  person  to  have  the  care  of  his  chil- 
dren. If  a  stranger  furnishes  necessaries  to  an  infant  under  such  circum- 
stances as  will  authorize  him  to  do  so,  still  he  must  generally  look  to  the 
father  for  compensation.  There  may  be  exceptions  to  this  rule  where  the 
father  has  no  means  or  his  estate  is  limited,  and  where  the  children  have  an 
estate,  the  income  of  which  is  ample  for  their  support. 

The  facts  of  this  case  show  that  the  claim  against  the  estate  of  the  infants 
for  necessaries  (board)  falls  within  the  general  rule  and  not  the  exceptions; 
and,  moreover,  that  the  father  was  looked  to  tor  compensation. 

o.  Set-off — A  debt  due  to  a  defendant  jointly  with  another  can  not  be  used 
as  a  set-off. 

Ben  T.  Perkins,  jr.,  for  appellants;  H.  G.  Petrie  for  appellees. 

Stiles'  adm'b  v.  Rioos. 

Filed  May  23,  1888.     Appeal  from  Robertson  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Settlement  of  partnership — In  this  action  by  a  surviving  partner  against  the 
estate  of  his  deceased  partner  for  the  amount  alleged  to  be  due  him  upon  a 
settlement  of  the  partnership  affairs,  the  court  is  satisfied  that  it  is  now  im- 
possible, from  the  books  kept  by  the  parties,  to  make  a  settlement  of  their 
affairs,  and  that  the  parties  themselves,  while  both  were  living  and  while  the 
matters  were  fresh  in  their  memories,  either  recognized  the  fact  that  they 
could  not  settle  justly,  or  that  the  business  had  settled  itself,  and  that  theirbrAr^rTT^> 
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was  nothing  left  for  dispute.  Therefore,  it  is  ordered  that  the  petition  be- 
dismissed.  The  claim,  being  a  stale  one,  should  be  supported  by  clear  and 
convincing  proof. 

Cochran  &  Son  for  appellant;  O.  8.  Deming  and  W.  W.  Kimbrough  for 
appellee. 

Fibst   National  Bank  v.  Giltneb'  adii'b. 

Filed  May  23.  1888.  Appeal  from  Carroll  Circuit  Court.  Opinion  of  the 
court  by  Presiding  Judge  Ward,  affirming. 

1.  Continuance  —The  court  did  not  abuse  a  second  discretion  in  refusing  a 
continuance,  asked  for  after  the  case  had  been  submitted  for  argument,  in 
order  to  enable  the  appellant  to  take  evidence  upon  an  issue  made  by  a 
pleading  filed  a  year  before,  of  which  appellant  was  ignorant,  as  it  does  not 
appear  from  the  affidavit  why  appellant  did  not  know  that  the  issue  had  been 
made,  and  the  affidavit  does  not  show  what  evidence  appellant  expected  to 
produce  if  the  continuance  had  been  granted. 

2.  Weight  given  evidence— The  issue,  though  tried  in  an  equity  case,  was 
really  an  issue  at  law,  and  in  such  cases  the  judgment  of  the  chancellor  is  to 
have  the  same  effect  as  the  verdict  of  a  properly  instructed  jury. 

George  C.  Drane  for  appellant;  J.  A.  Donaldson  for  appellee. 

Oausman,  kx'b  v.  Paff. 

Filed  May  23,  1888.  Appeal  from  Jefferson  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Judge  Bowden,  affirming. 

1.  Witnesses — As  the  plaintiff  was  competent  to  give  evidence  in  her  own 
behalf  as  to  some  fact  involved,  an  objection  by  the  defendant  when  she  was 
offered  as  a  witness  was  of  no  avail.  It  was  proper  to  permit  questions  to 
be  asked  her.  and  if  any  were  asked  which  she  could  not  legally  answer,  ob- 
jection should  have  been  made  at  that  point. 

2.  Verdict  tested  by  instructions — In  determining  whether  or  not  the  verdict 
is  contrary  to  law  it  must  be  tested  by  the  instructions  given. 

8.  Services  in  caring  for  one  afflicted  with  a  loathsome  disease  are  not  ordi- 
narially  measured  by  the  rule  applied  to  mere  labor  or  mere  skill.  The  per- 
sonal discomfort  is  considered;  and  in  view  of  the  repulsive  conditions  dis- 
closed by  the  evidence  in  this  case  the  court  can  not  say  that  the  verdict 
indicates  passion  or  prejudice. 

P.  A.  Gaertner  for  appellant;  E.  J.  McDermott  for  appellee. 

Gbayhon  County  Coubt.  <fcc    v.  M  ok  bison,  &t. 

Filed  May  23,  1888.  Appeal  from  Hardin  Circuit  Court.  Opinion  of  the 
court  by  Judge  Barbour,  reversing  as  to  Morrison  and  affirming  as  to  other 
appellees. 

1.  County  levy  bond  Sureties-  Where  a  county  levy  bond  purports  upon  its 
face,  in  its  body,  to  be  the  undertaking  of  all  those  whose  names  appear  to 
it,  if  some  of  the  sureties  are  not  liable  because  their  names  were  signed  to 
the  bond  by  another  without  written  authority  from  them,  the  remaining 
sureties,  except  such  as  may  have  known  all  the  facts,  are  not  liable.  Each 
surety  has  the  right  to  rely  opon  the  vigilance  of  the  county  judge,  to  the 
extent  at  least  of  his  knowing  that  the  signatures  of  his  co-sureties  are  gen- 
uine. 

2.  Same  -Although  one  of  the  signers  of  the  power  of  attorney  pursuant 
to  which  the  bond  was  executed  was  permitted  to  erase  his  name  after  the 
power  had  been  signed  by  several  of  the  sureties,  it  is  useless  to  discuss  the 
question  as  to  whether  the  county  judge  should  have  taken  notice  of  that 
fact,  and,  therefore,  as  to  what  effect  the  erasure  had  upon  the  liability  of 
those  whose  names  were  signed  to  the  bond,  as  there  is  no  finding  as  to  what 
was  the  appearance  of  the  paper  when  presented  to  the  attorney  in  fact  or  to 
the  county  judge. 

3.  Sheriff-  As  against  the  balance  found  due  by  the  sheriff  on  account  of 
the  levy  of  1881,  neither  he  nor  his  surety  is  entitled  to  credit  by  payment 
made  on  claims  allowed  in   1881,  but  directed  to  be  paid  out  of  the  levy  for 
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1882.     The  presumption  must  be  that  the  sheriff  paid  the  claims  out  of  the 
fund  out  of  which  he  was  directed  to  pay  them. 

J.  S.  Wortham  and  J.  M.  McClure  for  appellants;  G.  W.  Stone  and  J.  P. 
Hobson  for  appellees. 

KKMPEB,  &0.    V.    MlLLEB,   &0. 

Filed  May  23. 1888.     Appeal  from  Laurel  Circuit  Court.    Opinion  of  the  court 

by  Judge  Bowdcn,  affirming. 

Res  judicata — As  the  only  issue  tried  by  the  court  was  that  presented  by 
the  first  paragraph  of  the  defendant's  answer,  and  the  matters  sot  out  in  the 
other  paragraphs  were  obviously  treated  as  not  in  the  case,  they  are  still  open 
and  may  yet  be  inquired  into  in  other  proceedings. 

W.  R.  Ramsey  and  R.  L.  Ewell  for  appellants;  J.  W.  Jones  for  appellees. 

Davis  A  Baker  v.  Fobd. 

Filed  May  23,  1888.     Appeal  from  Owen  Circuit  Court.     Opinion  of  the  court 

by  Judge  Bowden,  reversing. 

Landlord  and  tenant-  -In  this  action  by  a  landlord  against  his  tenant  and 
a  purchaser  from  the  tenant  of  property  upon  which  a  lien  is  claimed,  it  is 
alleged  that  the  rent  was  to  be  paid  at  the  time  when  the  tenant  "could  dis- 
pose of  the  crop  raised  on  the  farm."  Held-  -That  if  the  contract  alleged  is 
regarded  merely  as  fixing  the  date  when  the  rent  was  to  be  paid,  a  distraint 
for  rent  in  arrear  could  have  been  made  at  any  time  that  the  tenant  could 
sell;  and  if  the  lien  was  not  asserted  within  120  days  from  that  time  it  was 
lost.  Therefore,  as  it  is  not  alleged  wheo  he  could  sell,  the  petition  does  not 
show  that  there  was  a  hen  when  he  did  sell.  But  taking  the  language  more 
stronglyagainstthepleader.it  implies  that  the  tenant  was  expected  to  sell 
the  produce  and  pay  the  rent  out  of  the  proceeds.  In  that  case  the  tenant 
was  authorized  by  the  contract  to  sell,  and  the  purchaser  can  not  be  dis- 
turbed. 

J.  W.  Greene  and  G.  C.  Drane  for  appellants;  E.  E.  8ettle  and  T.  R.  Gor- 
don for  appellee. 

HOGLAND   V.    HOGLAND. 

Filed  June  6,  1888.     Appeal  from  Campbell  Chancery  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  affirming  as  delay  case. 

1.  Alimony-  -An  action  for  alimony  may  be  maintained  in  this  State  with- 
out a  prayer  for  divorce. 

2.  Same  —While  the  wife,  to  be  entitled  to  alimony,  must  show  that  she  is 
without  fault,  and  that  the  husband  is  in  fault,  similar  to  that  which  is.  a 
cause  for  divorce,  yet  if  this  is  shown  alimony  may  be  allowed,  though  the 
wife  does  not  show  the  jurisdictional  facts  necessary  to  authorize  the  court 
to  grant  a  divorce.  And  it  is  immaterial  whether  the  facts  necessary  to  be 
shown  appear  from  the  plaintiff's  evidence  or  that  of  defendant. 

3.  Same— The  facts  in  this  case  are  sufficient  to  show  an  abandonment  by 
the  husband  under  cruel  circumstances,  and  the  amount  allowed  as  alimony, 
not  being  one-third  of  plaintiff's  annual  income,  was  very  moderate. 

E.  W.  Hawkins  for  appellant;  George  Washington  for  appellee. 

Kimbbouoh'b  adm'b  v.  Gbadt. 

Filed  June  6,  1888.     Appeal  from  Todd  Circuit  court.     Opinion  of  the  court 
by  Presiding  Judge  Ward,  affirming. 

1.  Evidence— -A  general  exception  that  a  witness  is  incompetent  does  not 
raise  the  question  as  to  whether  a  particular  part  of  his  evidence  is  illegal. 

2.  Same  - -Account  books — The  mere  fact  that  a  witness  has  made  an  account 
of  matters  of  indebtedness  as  to  which  he  testifies,  does  not  require  that  he 
shall  produce  his  account  book,  although  his  memory  may  have  been  aided 
by  his  book  and  by  memoranda  made  therefrom.  It  is  only  where  a  party 
is  seeking  to  make  evidence  of  original  entries  in  an  account  book  kept  ac- 
cording to  the  usual  course  of  business  that  subsection  7  of  section  606  of 
the  Civil  Code  applies. 
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t.  The  judgment  of  the  chancellor  upon  a  purely  legal  issue  is  entitled  to  the 
same  effect  as  the  verdict  of  a  properly  instructed  jury,  and  can  not  be  dis- 
turbed unless  palpably  against  the  evidence. 

4.  Assignment — Set-off — In  this  action  upon  an  assigned  note,  in  which  the 
defense  was  that  the  immediate  assignor  of  plaintiff  was  indebted  to  the 
maker,  the  defendant,  at  the  time  defendant  received  notice  of  the  assign- 
ment in  a  sum  greater  than  the  note,  it  devolved  upon  defendant  to  show 
suoh  an  indebtedness,  which  he  had  the  right  to  set-off  against  the  debt  sued 
upon,  which  the  court  can  not  say  from  the  evidence  that  he  has  done. 

Ben  T.  Perkins,  jr.,  for  appellant;  H.  Q.  Petrie  for  appellee. 
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DOUGLAS,    RECEIVER,    &c.  v.   THE  PEOPLE'S    BANK  OF  KEN- 

TUCKY. 
(Filed  October  18,  U.87.) 

1.  Bills  of  lading— A  bill  of  lading  does  not  possess  the  characteristics  of 
bills  of  exchange  or  other  negotiable  instruments  placed  upon  the  footing 
of  bills  of  exchange.  When  it  is  said  that  a  bill  of  lading  is  negotiable  it  ia 
only  meant  that  its  true  owner  may  transfer  it  by  endorsement  or  assign- 
ment, so  as  to  vest  the  legal  title  in  the  assignee. 

2.  Same— Pledge— The  owner  of  a  bill  of  lading  may  pledge  it  as  collateral 
security  for  a  debt,  the  transfer  qj  the  bill  of  lading  being  regarded  as 
equivalent  to  investing  the  pledgee  with  the  actual  possession  of  the  prop- 
erty, which  is  essentialy  to  the  validity  of  a  pledge.  The  pledgee,  however, 
does  not  acquire  title  to  the  property,  but  merely  a  lien,  which,  as  long  as 
he  retains  possession  of  the  property,  either  actual  or  symbolical,  is  para- 
mount to,  and  will  prevail  against,  any  prior  equities  of  third  parties  of 
which  he  had  no  notice,  or  of  which  be  was  not  required  by  law  to  take 
notice. 

3.  Same— Liability  of  carrier— Where,  by  the  terms  of  a  bill  of  lading,  the 
property  mentioned  in  it  is  made  deliverable  to  the  shipper's  order,  the  car- 
rier has  no  right  to  deliver  it  to  the  consignee  or  any  other  person  unless  he 
manifests  his  right  to  the  property  by  the  exhibition  of  the  bill  of  lading  in- 
dorsed by  the  shipper,  and  if  the  carrier  does  so,  it  renders  itself  liable  to 
the  true  owner  of  the  property,  or  to  one  having  the  actual  possession  of  the 
bills  of  lading  as  collateral  security  for  the  value  of  the  property.  If,  how- 
ever, the  pledgee  of  bills  of  lading,  by  his  conduct,  enables  the  pledger  to 
obtain  possession  of  the  bills  and  exhibit  them  as  his  own,  and  the  pledger 
thereby  obtains  the  delivery  of  the  property  to  himself,  the  pledgee  is  with- 
out remedy  against  the  carrier. 

In  this  case  the  court  is  of  the  opinion  that  it  sufficiently  appears  that  the 
property  represented  by  these  bills  of  lading,  which  had  been  pledged  to  ap- 
pellee by  the  consignees,  the  legal  owners  of  the  property,  was  delivered  to 
the  consignees  upon  the  presentation  of  the  bills  of  lading,  properly  in- 
dorsed, of  which  they  had  been  enabled  to  obtain  possession  by  the  conduct 
and  authority  of  appellee;  and,  therefore,  the  appellee  is  without  remedy 
against  the  carrier. 

Ramsey,  Maxwell  &  Matthews  and  C.  H.  Gibson  for  appellants. 

Wm.  Lindsay  and  E.  E.  McKay  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 
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Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  brought  suit  in  the  Louisville  Chancery  Court  against  the 
appellant  and  the  firm  of  Moise,  Barbour  &  Co. ,  partners  in  the  grain  busi- 
ness in  the  city  of  Louisville.  The  appellee  sought,  by  the  suit,  to  recover 
judgment  against  the  firm  of  Molse,  Barbour  &  Co.  on  a  note  for  $5,000. 
which  the  firm  executed  to  the  appellee.  The  appellee  also  sought  to  recover 
judgment  against  the  appellant  for  the  value  of  corn  and  rye,  the  title  to 
-which  was  evidenced  by  six  bills  of  lading,  executed  by  the  appellant  as  a 
common  carrier,  by  which  the  appellant  undertook  to  deliver  to  the  firm  of 
Moise.  Barbour  &  Co.,  in  the  city  of  Louisville,  the  grain  mentioned  in 
the  bills  of  lading.  Each  bill  of  lading  shows  that  the  grain  therein  men- 
tioned was  shipped  to  the  order  of  the  shipper,  per  advice  of  Moise,  Barbour 
■&  Co.,  and  each  bill  of  lading  was  endorsed  by  the  shipper,  and  that  the 
■firm  of  Moise,  Barbour  &  Co,  was  the  owner  of  each  of  them.  It  was 
alleged  by  the  appellee  that  Moise,  Barbour  &  Co.,  while  they  were  the 
owners  of  these  bills  of  lading,  transferred  and  delivered  them  to  it  in  pledge 
as  collateral  security  to  the  above-named  note,  and  that  the  note  was  due 
and  unpaid,  and  that  the  appellant  refused  to  deliver  the  grain  to  the  appel- 
lee. The  appellee,  upon  the  foregoing  allegations,  asserted  its  lien  upon  the 
grain,  and  sought  judgment  against  the  appellant  for  its  value.  The  appel- 
lant put  in  issue  the  allegations  of  the  appellee  in  reference  to  these  matters, 
and  a  trial  of  the  case  resulted  in  a  judgment  against  the  appellant  for  the 
value  of  the  grain.     This  appeal  is  prosecuted  from  that  judgment. 

A  bill  of  lading  does  not  possess  the  characteristics  of  bills  of  exchange  or 
■other  negotiable  instruments  placed  upon  the  footing  of  bills  of  exchange. 
*Hhi}  peculiar  characteristics  of  these  instruments  rest  either  upon  statute  or 
<;on,mcrcial  usage  sanctioned  by  express  decision.  A  bill  of  lading  has 
neither  of  these  foundations  to  rest  upon.  It  does  not  represent  money,  but 
property.  No  one  ever  supposed  that  a  written  obligation  to  pay  so  much 
in  property,  or  to  deliver  such  and  such  property,  possessed  the  character- 
istics of  negotiability  in  the  sense  of  a  bill  of  exchange  or  other  instrument 
placed  upon  the  footing  of  a  bill  of  exchange.  Such  instruments  represent 
money  in  commercial  usage,  and  the  innocent  holder  for  value,  in  the  usual 
course  of  trade,  is  protected  against  all  equities  of  the  antecedent  parties. 
Nor  is  such  innocent  holder's  rij>ht  affected  by  any  informality  in  such  in- 
struments. They  are  protected  in  some  cases  against  the  claim  of  the  right- 
ful owner;  whereas,  the  endorsee  or  assignee  of  a  bill  of  lading  which  is 
made  to  the  ord*»r  of  the  shipper  must  trace  his  title  back  to  its  true  owner. 
He  has  no  greater  right  than  the  true  owner.  When  it  is  said  that  sach  a 
bill  of  lading  is  negotiable  it  is  only  meant  that  its  true  owner  may 
transfer  it  by  endorsement  or  assignment  so  as  to  vest  tho  legal  title  in  the 
•endorser.     (Pollard  v.  Vinton,  105  U.  S. ,  7.) 

A  sale  and  delivery  of  personal  property  by  the  owner  perfects  the.  title  in 
the  vendee.  He  thereby  acquires  a  right  to  the  property  which  is  superior 
to  antecedent  equities  and  liens  of  which  he  had  no  actual  notice,  or  such 
notice  as  the  law  requires  him  to  take  cognizance  of. 

Both  a  contract  of  sale  and  delivery  of  personal  property  are  necessary  to 
the  completion  of  title  in  the  vendee.  He  thereby  acquires  a  right  to  the 
property  which  is  superior  to  antecedent  equities,  liens  or  executory  sales  as 
between  the  vendor  and  third  persons,  of  which  he  had,  at  the  time  of  his 
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purchase,  do  actual  notice  or  such  notice  as  the  law  requires  him  to  take 
cognizance  of.  And  where  the  property  is  in  transit  by  the  carrier  the 
owner  may  deliver  it  to  the  purchaser  symbolically.  This  may  be  done  by 
the  owner's  endorsement  of  the  bill  of  lading  to  the  purchaser.  It  is  said, 
in  Newsom  v.  Thornton,  6  East.,  41,  that  "a  bill  of  lading  will  pass  the 
property  upon  a  bona  flde  endorsement  and  delivery  when  it  is  intended  so 
to  operate  in  the  same  manner  as  a  direct  delivery  of  the  goods  themselves 
would  do  if  so  intended.  'But  it  can  not  go  further. '"  In  Hatfield  v. 
Phillips,  9  M  and  W. ,  648,  it  is  said  :  "As  soon  as  the  goods  are  landed  and 
warehoused  in  the  name  of  the  holder,  that  holder  then  becomes  possessed  of 
the  goods  themselves  in  the  eye  of  the  law,  and  any  power  he  may  have  over  .• 
them  arises  not  from  the  bill  of  lading,  but  from  such  possession."  But 
while  the  cargo  is  still  at  sea,  or  the  transit  continues  in  any  other  form, 
the  bill  of  lading  stands  for  and  represents  the  poods  themselves,  and  will, 
therefore,  enable  the  assignee  to  do  as  much,  but  no  more,  than  he  could 
hare  done  if  they  had  actually  arrived  and  oome  to  his  possession. "  In  Meyer- 
stein  v.  Barber,  21L.  R.  C.  P.,  45,  it  is  said:  ,4The  bill  of  lading  represents 
them  (the  goods)  and  the  endorsement  and  delivery  of  the  bill  of  lading 
operates  exactly  the  same  as  a  delivery  of  the  goods  themselves  to  the  as- 
signee after  the  ship's  arrival  would  do. " 

So  the  assignment  of  a  bill  of  lading,  for  value,  while  the  goods  are  in 
transit,  is  limited  to  the  effect  of  symbolizing  their  sale  and  delivery,  and 
the  assignee  is  thereby  invested  with  all  the  rights  of  a  puro baser  with 
actual  delivery  of  possession,  but  no  more.  It  is  also  well  settled  that  the 
owner  of  a  bill  of  lading  may  pledge  the  same  as  collateral  security  for  a 
debt,  and  as  it  is  indispensable  to  the  validity  of  a  pledge  that  the  actual 
possession  of  the  property  pledged  should  pass  to  the  pledgee,  the  possession 
of  the  property  which  is  sought  to  be  pledged  while  it  is  in  transit  may  be 
effected  by  transferring  the  bill  of  lading.  Such  transfer  of  the  bill  of 
lading  is  regarded  as  equivalent  to  investing  the  pledgee  with  the  actual 
possession  of  the  property.  Such  pledge  does  not  invest  the  pledgee  with 
title  to  the  property;  the  title  remains  in  the  pledger,  but  the  pledgee  ac- 
quires a  lien  upon,  the  property  for  the  security  of  his  debt,  and  this  lien,  as 
long  as  he  retains  the  possession  of  the  property— either  actual  or  symbolical 
—is  a  legal  lien,  which  is  paramount  to,  and  will,  therefore,  prevail  against 
any  prior  equities  existing  on  behalf  of  third  parties,  of  which  the  pledgee 
had  no  notice  or  of  which  he  was  not  required  by  law  to  take  notice.  (Pettit 
&  Co.  v.  First  National  Bank  of  Memphis,  4  Bush,  338.) 

As  before  stated,  the  grain  mentioned  in  the  six  bills  of  lading  in  contro- 
versy was  made,  by  the  terms  of  the  bills  of  lading,  deliverable  to  the  ship- 
per's order,  therefore,  the  title  to  the  grain  did  not  pass  to  the  consignees, 
Moise,  Barbour  &  Co..  but  remained  in  the  shipper,  and  he  could  only  pass 
his  title  to  the  grain  to  the  consignees  by  an  endorsement  of  the  bills  of 
lading.  And  the  appellunt,  the  railroad  company,  had  not  the  right  to  de- 
liver the  grain  to  tthe  consignees,  or  any  one  else,  except  upon  the  order  of 
the  shipper.  The  shipper  reserved  to  himself  the  right  of  property  in  the 
grain,  and  the  railroad  company  undertook  to  transport  it  as  his  property, 
and  to  deliver  it  only  upon  his  order.  And  it  was  the  contract  duty  of  the 
railroad  company  so  to  do;  and  if  the  company  delivered  the  grain  to  Moise, 
Barbour  &  Co.  without  their  being  the  owners  of  it,  which  fact  should  be 
established  by  the  exhibition  of  the  bills  showing  that  they  were  the  owners 
of  them  by  the  endorsement  of  the  shipper,  the  company  thereby  rendered 
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.itself  liable  to  the  true  owner  of  the  grain  for  its  value.  (Daniel  on  Nego- 
tiable Instruments,  volume  2,  section  1740;  Hutchinson  on  Carriers,  sections 
180,  138. ) 

The  appellant,  the  railroad  company,  delivered  the  grain  to  Molse,  Bar- 
bour &  Co.,  and  there  is  no  doubt  that,  at  the  time  of  the  delivery,  they 
were  the  owners  of  the  grain  which  the  bills  of  lading  represented.  The  ap- 
pellee concedes  this  fact.  But  it  contends  that,  at  the  time  of  the  delivery, 
it  was  in  the  actual  possession  of  the  bills  of  lading,  and  was  the  owner  of 
them  as  pledgee  for  the  security  of  Moise,  Bartour  &  Co.  's  indebtedness  to 
it,  whereby  it  had  a  lien  on  the  grain  itself  to  secure  said  indebtedness. 

If  it  be  true  that  at  the  time  the  railroad  company  delivered  the  grain  to 
Moise,  Birbnur  &  Co.  the  appellee  held  the  actual  possession  of  these  bills  of 
lading  in  pledge  for  the  security  of  their  indebtedness  to  it,  and  the  railroad 
company  delivered  the  grain  to  Moise.  Barbour  &  Co.  notwithstanding  that 
fact,  and  without  requiring  them  to  show,  by  the  production  of  the  bills  of 
lading,  that  they  were  the  owners  of  the  grain,  they  are,  in  that  case,  liable 
to  the  appellee  for  its  value.  On  the  ether  hand,  if  the  grain  was  delivered 
to  Moise,  Barbour  &  Co.  by  their  exhibiting  the  bills  of  lading  to  the  rail- 
road company,  which  showed  that  they  were  the  owners  of  them  and  en- 
titled to  them,  and  that  Moise,  Barbour  &  Co.  were  enabled,  by  the  Conduct 
of  the  appellee,  to  thus  exhibit  said  bills  as  their  own  for  the  purpose  of  ob- 
taining the  delivery  of  the  grain  to  themselves,  and  whereby  they  did  ob- 
tain its  delivery  to  themselves,  then  the  appellee  should  not  be  allowed  to 
recover  the  value  of  the  grain  from  the  appellant. 

The  railroad  company's  coshler  swears  that  the  company's  place  of  switch- 
ing its  freight  trains  was  Jn  Jefferson vl lie,  where  the  freight  remained  until 
orders  were  received  to  deliver  it;  that  the  bills  of  lading  were  presented  by 
Moise.  Barbour  &  Co.  at  the  window  of  the  cashier's  office,  and  the  num- 
bers of  the  cars  transcribed  from  the  bills  of  lading  to  the  books  of  the  com- 
pany, and  the  cars  ordered  over  to  Louisville  and  the  grain  there  delivered. 
While  the  cashier  swears  that,  he  could  not  remember  that  these  identical 
bills  were  presented  at  the  cashier's  office  by  Moise,  Barbour  &  Co.,  yet  he 
is  positive  that  they  were  so  presented,  properly  endorsed,  for  the  reason 
that  all  bills  of  lading,  made  to  order  of  the  shipper,  were  required  to  be 
exhibited,  properly  endorsed,  before  the  company  would  deliver  the  grain; 
and  that  a  memorandum  of  each  car  containing  the  grain  was  taken  directly 
from  each  bill  of  hiding,  from  which  memorandum  the  ear  was  ordered  over 
to  Louisville.  And  while  unable  to  recall  to  memoiy  the  particular  bills  of 
lading  in  controversy,  he  remembers  that  no  grain  was  delivered  to  Moise, 
Barbour  &  Co.  on  hills  of  lading  requiring  the  grain  to  be  delivered  to  the 
order  of  the  shipper  unless  they  presented  the  bills  properly  endorsed.  The 
chancellor  was  of  the  opinion  that  the  cashier  of  the  company  was  mistaken 
as  to  these  particular  bills  of  lading  having  been  presented  by  Moise,  Bar- 
bour &  Co.  We  think  the  evidence  in  the  case  fails  to  show  a  different  state 
of  case.  The  cashier's  evidence  is  strong,  consistent  and  direct,  and  Is  cir- 
cumstantially corroborated  by  the  evidence  of  the  appellee's  cashier.  He 
swears  that  it  was  the  agreement  between  the  appellee  and  Moise,  Barbour 
&  Co.  that  the  latter  might  withdraw  the  bills  of  lading,  deposited  from 
time  to  time,  by  depositing  other  bills  of  lading  of  equal  value  in  their 
place.  The  object  of  allowing  the  withdrawals  and  substitutions  was  to 
enable  Moise,  Barbour  &  Co.  to  recover  the  freight  on  the  bills  of  lading 
withdrawn.  He  also  swears  that  not  only  Molse,  Barbour  &  Co.,  but  their 
clerk,  came  to  the  bank  whenever  it  suited  them,  took  the  bills  of  lading  in 
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hand  and  made  such  withdrawals  and  substitutions  as  they  saw  proper, 
without  tbe  supervision  of  any  of  the  bank  officers,  and  without  their  knowl- 
edge of  what  bills  of  lading  were  withdrawn  or  what  left  in  their  place,  if 
any.  So  we  have  no  proof  that  these  bills  of  lading  were  in  the  actual  pos- 
session of  the  appellee  at  the  respective  times  tbe  grain  was  delivered,  but 
we  have  proof  that  Moise,  Barbour  &  Co.  bad  the  appellee's  authority  to 
withdraw  these  bills  of  lading  for  the  purpose  of  recovering  the  freight  that 
they  represented.  We  also  have  proof  that  they  and  their  clerk  handled  the 
bills  of  lading  at  pleasure,  and  made  such  changes  as  they  pleased.  It  also 
appears  that  they  had  the  opportunity,  furnished  by  the  appellee,  to  with- 
draw these  bills  for  the  purpose  of  receiving  the  frtight  thereon  and  then 
return  them.  With  these  facts  before  us  we  find  nothing  in  the  record  that 
directly,  or  by  necessary  implication,  contradicts  the  evidence  of  the  com- 
pany's cashier.  While  it  may  be  admitted  that  the  railroad  company  was 
not  punctiliously  exact  in  dealing  with  Moise,  Barbour  &  Co.  as  to  tbe  de- 
livery of  tbe  grain,  yet  it  may  be  regarded  as  an  established  fact  that  the 
bills  of  lading,  properly  endorsed,  were  presented  to  the  company  by  Moise, 
Barbour  &  Co.,  who  were,  in  fact,  the  legal  owners  of  the  grain  which  the 
bills  represented,  but  subject  to  the  appellee's  lien  :  and  that  the  grain,  was 
delivered  to  them  on  the  faith  of  the  presentation  of  the  bills  of  lading, 
properly  endorsed,  and  tbe  apparent  ownership  in  Moise,  Barbour  &  Co., 
and  that  the  bills  of  lading  were  presented  and  the  grain  delivered  by  the 
conduct  and  authority  of  the  appellee.  Therefore,  the  proposition  to  allow 
the  appellee  to  recover  the  value  of  the  grain  from  the  appellant,  under 
these  circumstances,  contains  no  element  of  fair  dealing,  no  equity,  no  legal 
right.  The  appellee  is  estopped  to  gainsay  and  undo  what  was  authorized 
and  sanctioned- by  its  conduct. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  appellee's  petition. 


NETHERCUTT,  <&c.  v.  HERRON,  &c. 
(Filed  April  5,  1888— Not  to  be  reported.) 

1.  Abandonment  of  homestead— In  this  action  by  a  creditor  to  subject 
land  from  which  the  debtor  had  removed  two  years  prior  to  tbe  commence- 
ment of  the  action,  it  is  held  that  the  facts,  which  are  recited  in  tbe  opinion, 
fail  to  show  a  fixed  and  continuous  purpose  of  returning  to  the  place  and 
occupying  it  as  a  homestead,  and  that  the  court  erred  in  allotting  it  to  the 
defendant  as  such. 

3.  Same— Assignment  for  creditors— As  there  was  no  reservation  of  this 
land  in  a  deed  of  assignment  executed  by  the  debtor,  it  passed  to  the  as- 
signee for  the  benefit  of  creditors,  although  both  the  debtor  and  the  assignee 
may  have  supposed  that  the  debtor  was  entitled  to  it  as  a  homestead. 

3.  Same— Attachment— The  levy  of  appellant's  attachment,  which  was  ob- 
tained after  the  deed  of  assignment,  created  no  lien  on  the  land  as  against 
other  creditors. 

E.  F.  Dulin,  Jas.  D.  Jones,  E.  B.  Wilhoit  and  R.  D.  Davis  for  appellants. 

L.  T.  Moore  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  tho  court  by  Judge  Bennett. 
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The  first  question  to  be  determined  is  whether  the  appellee,  Geo.  W.  Her- 
ron,  i6  entitled  to  the  one  hundred  and  thirty  acres  of  land  (not  worth  over 
$1,000)  in  controversy  as  a  homestead. 

The  facts  are  that  in  1880  he  purchased  two  .hundred  and  eighty  acres  of 
land,  and  in  1881  he  sold  one  hundred  and  fifty  acres  of  this  land,  which  in- 
cluded his  homestead ;  and  he,  in  January,  1882.  moved  with  his  family  to 
the  town  of  Grayson,  a  distance  of  about  six  miles  from  the  land,  where  he 
engaged  in  the  hotel  business  and  operating  a  saw  mill  about  three  miles 
from  Grayson,  in  which  business  he  continued  until  this  action  was  com- 
menced in  1883.  After  moving  from  the  land  he  tried  often  to  sell  the  re- 
maining one  hundred  and  thirty  acres;  also  after  moving  to  Grayson  he 
contracted  the  debts  that  are  now  the  subject  of  this  action ;  also  in  the  fall 
of  1882  he,  becoming  insolvent,  made  a  deed  of  assignment  of  all  of  his  es- 
tate for  the  equal  benefit  of  his  creditors.  In  the  deed  of  assignment  he 
made  no  express  reservation  of  this  land.  Also  he  denied  said  land  to  his 
wife  "in  order  that  she  might  have  a  home  for  herself  and  children."  Also, 
after  selling  the  one  hundred  and  fifty  acres  of  land,  which  included  her 
homestead,  he  made  no  preparation  to  occupy  the  remaining  one  hundred 
and  thirty  acres  as  a  homestead,  but  almost  immediately  moved  to  Grayson 
and  embarked  in  the  business  enterprises  above  indicated.  These  fact*,  un- 
explained, clearly  show  that  he  abandoned  the  one  hundred  and  thirty  acres 
as  a  homestead.  But  do  other  facts  show  that  he  did  not  intend  to  abandon 
the  one  hundred  and  thirty  acres  as  a  homestead?  They  are:  First.  That  be 
rented  out  the  land  and  cultivated  a  part  of  it  one  year  in  a  garden  himself. 
These  facts  are  not  inconsistent  with  an  intention  to  abandon  the  land  as  a 
homestead.  Second.  He  says:  "When  I  left  the  place  I  expected  to  return 
to  it  at  a  future  time;  the  exact  time  I  would  return  I  did  not  know."  This 
language  and  additional  facts  relied  on  fail  to  show  that  he  left  the  place 
for  temporary  purposes  only,  and  he  had  a  fixed  and  continuous  purpose  of 
returning  to  the  place  and  occupying  it  as  a  homestead.  We  think,  there- 
fore, that  the  lower  court  erred  in  allowing  him  said  land  as  a  homestead. 
The  deed  of  assignment,  although  the  appellee  and  the  assignee  might  have 
thought  that  the  appellee  was  entitled  to  the  land  as  a  homestead,  embraced 
It,  and  as  the  appellee  was  not  entitled  to  it  as  a  homestead  it  passed  by 
the  deed  of  assignment  for  the  benefit  of  his  creditors. 

The  appellant's  attachment  was  obtained  after  the  deed  of  assignment  was 
made,  and  as  the  land  in  controversy  was  in  fact  included  in  the  deed  of 
assignment  which  passed  the  title  for  the  benefit  of  the  appellee's  creditors* 
the  levy  of  the  appellant's  attachment  upon  the  land  created  no  lien  thereon 
as  against  said  creditors. 

The  mortgage  lien  on  said  land  is  superior  to  that  of  the  appellee's  cred- 
itors. 

The  judgment  of  the  lower  court  is  reversed,  with  directions  for  further 
proceedings  consistent  with  this  opinion. 


CHESAPEAKE,  OHIO  &  SOUTHWESTERN  R.  R.  CO.  v.  MoMANNON. 
(Filed  April  16,  1888— Not  to  be  reported.) 
1.  Master  and  servant— Incompetent  servants— Where  the  master  has  em- 
ployed, or  retained  in  bis  employment,  an  incompetent  servant,  knowing 
that  he  was  incompetent,  or  when  he  might,  by  reasonable  care,  have  ascer- 
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taiued  that  faot,  and  another  servant  in  his  employ  is  injured  through  the- 
negligence  of  suoh  incompetent  servant,  he,  the  master,  is  liable  therefor, 
although  both  servants  were  in  the  same  grade  of  employment,  provided  the- 
injured  servant  did  not  know  of  the  incompetency  of  his  fellow  servant,  or 
have  the  same  means  of  knowledge  that  the  master  had. 

2.  Reversible  error— Special  verdict— There  can  be  no  reversal  for  an  error* 
in  instructions  under  which  a  general  verdict  was  found  where  the  special 
findings  were  sufficient  to  authorize  the  judgment. 

Holmes,  Cummins  and  P.  H.  Darby  for  appellant. 

R.  C.  Davis  and  Matt  O'Doherty  for  appellee. 

Appeal  from  Muhlenburg  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

This  action  was  instituted  in  the  court  below  to  recover  compensation  for 
a  personal  injury  received  by  the  appellee  by  reason  of  the  gross  negligence 
of  certain  employes  of  the  appellant,  the  one  a  switchman  and  the  other  an 
engineer.  The  appellee,  while  uncoupling  cars  in  the  capacity  of  switch- 
man, at  Central  City,  on  appellant's  road,  had  his  arm  badly  mashed  be- 
tween two  freight  cars,  rendering  amputation  necessary,  the  arm  having 
been  taken  off  above  the  elbow.  The  injury  was  caused  by  the  engineer 
moving  the  engine  hack  in  response  to  a  signal  given  by  one  Kittinger,  who> 
was  a  fellow  switchman  with  the  appellee  in  the  same  yard. 

The  right  of  recovery  for  the  nelgect  of  Kittinger,  who  was  in  the  same- 
grade  of  employment,  consists  in  his  alleged  incompetency  for  the  position, 
and  the  further  averment  that  his  incompetency  was  known  to  the  appel- 
lant, second,  that  Campbell,  the  engineer,  by  the  exercise  of  the  slightest 
care,  might  have  known  the  danger  of  the  appellee  at  the  time  and  avoided 
the  injury;  that  he  was  guilty  of  gross  negligence.  The  appellant,  after- 
traversing  the  material  facts  alleged  in  the  petition,  pleaded  that  the  injury- 
was  caused  alone  by  want  of  proper  care  on  the.  part  of  the  appellee.  Upon 
these  issues  the  case  went  to  the  jury,  and  a  verdict  returned  for  $6,750.  A 
number  of  speoial  interrogatories  were  propounded  to  the  jury,  thirteen  int 
number,  for  the  plaintiff,  and  forty-flve  at  the  instance  of  the  defendant. 

In  regard  to  the  alleged  negligence  of  a  fellow  laborer,  by  reason  of  his? 
incompetency,  in  the  same  grade  of  employment,  it  must  appear  not  only- 
that  the  employe  was  incompetent,  but  that  the  principal  knew  he  was  in- 
competent; or,  by  reasonable  inquiry,  could  have  ascertained  that  fact;  in. 
other  words,  "he  must,  at  his  peril,  exercise  reasonable  care  in  the  selection 
of  the  appliances  of  his  business  and  of  coservants, "  and  if  he  failed  to  do 
this  the  employer  will  be  responsible  to  the  employe  who  is  injured  by  the- 
neglect  of  a  fellow  servant  while  in  his  employment,  although  in  the  same- 
grade  of  labor.  (Wood's  Law  of  Master  and  Servant,  page  825.)  This  rule* 
is  qualified  to  the  extent  that  if  the  colaborer  complaining  of  the  neglect 
knew,  or  had  the  same  means  of  knowledge  as  to  the  incompetency  that  the* 
employer  had,  then  no  recovery  can  be  had.  The  jury,  in  response  to  inter- 
rogatory No.  1.  find  that  Kittinger  was  an  incompetent  switchman;  and,  in 
response  to  No.  2,  say  that  this  incompetency  was  known  to  defendant's 
agent  prior  to  and  at  the  time  of  the  injury.  They  also  find  that  McNair, 
the  yard  master,  knew  that  Kittinger  was  incompetent  when  he  employed 
him. 
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The  appellant  insists  that  these  special  findings  are  not  sanctioned  by  the 
evidence,  and,  therefore,  this  judgment  should  be  reversed. 

We  have  examined  this  record  carefully,  and  the  facts  developed  show  a 
clear  case  of  negligence  on  the  part  of  these  employes,  by  which  this  appel- 
lee lost  his  arm,  and  while  the  alleged  incompetency  of  Kittinger  may  be 
doubted  from  the  testimony,  it  appears  from  the  statement  of  McNair,  who 
was  at  the  time  in  the  employ  of  the  company  as  assistant  yardmaster,  that 
he  employed  Kittinger  under  protest,  and  by  reason  alone  of  the  direction  of 
his  superior.  He  knew  of  his  unfitness  for  the  place,  and  so  informed  his 
superior,  and  although  contradicted  in  these  statements,  it  was  with  the 
jury  to  determine  to  which  of  the  statements  they  would  give  credence,  and 
this  court  will  not  interfere  to  say  they  should  have  decided  otherwise,  when 
Kittioger's  own  conduct  shows  a  degree  of  neglect  on  his  part  that  fully 
corroborates  the  statement  made  by  McNair,  and  shows  him  unfit  for  the 
position  assigned  him.  He  seems  never  to  have  seen  or  heard  the  cars  move 
the  one  way  or  the  other  at  the  time  of  the  injury,  although  he  was  giving 
signals  that  resulted  in  this  serious  injury,  and  while  others  standing  near 
saw  appellee's  danger,  those  of  the  employes,  whose  duty  it  was  to  exercise 
some  skill  and  judgment  to  prevent  such  accidents,  failed  to  exercise  the 
slightest  caution.  Appellee  gave  what  is  known  as  the  steady  signal,  in- 
dicating to  the  engineer  that  he  was  about  to  uncouple  the  cars.  This  signal 
was  reported  by  the  fireman  to  the  engineer,  who  stopped  the  cars,  and  as 
the  appellee  went  in  to  unoouple  the  cars,  when  Kittinger  gave  the  signal 
to  baok,  which  was  done,  and  the  appellee's  arm  crushed.  The  fireman  had 
notified  the  engineer  of  the  appellee's  position,  and  knew,  as  he  sweais,  that 
the  injured  man  had  not  been  given  time  sufficient  to  uncouple  the  cars  and 
avoid  danger  from  the  time  of  the  steady  signal,  given  by  him,  to  that  of 
the  fast  signal,  given  by  Kittinger.  The  fireman  called  to  the  engineer  to 
stop,  but  it  was  then  too  late,  as  it  was  then  impossible  to  have  prevented 
the  accident.  This  court  is  not  conversant  with  the  manner  in  which' theee 
signals  should  be  given,  but  where  the  coupling  and  uncoupling  of  cars  ia 
of  constant  occurrence,  it  seems  to  us  that  the  party  entering  and  perform- 
ing the  task  should  give  the  signal  of  its  completion,  and  not  leave  the 
6ignal  to  be  given  by  those  who  might  not  even  be  aware,  at  the  time,  that 
any  one  was  engaged  in  the  act  of  uncoupling,  as  seems  to  have  been  the 
case  here.  We  are  not  disposed  to  question  the  truth  of  the  finding  by  the 
jury  that  the  eng  neer  was  guilty  of  gross  neglect,  and  while  his  act  is  to  be 
attributed  to  th«  p  ncoropetency  of  Kittinger,  it  seems  to  us  that  he  should 
have  been  as  well  informed  at  least  as  the  fireman,  May,  as  to  the  danger- 
ous position  of  the  appellee  when  this  fast  signal  was  given  by  Kittinger. 

We  have  devoted  but  little  time  to  the  consideration  of  the  instructions 
given  by  the  court  or  those  refused  because  the  findings  of  fact  by  the  jury 
determine  the  right  of  recovery  by  the  appellee.  The  general  instruction, 
No.  2,  given  for  the  plaintiff  embodies,  in  substance,  the  law  of  this  case. 
The  jury  was  told  that  if  Kittinger  was  incompetent  to  discharge  the  duties 
of  yard  watchman  in  defendant's  service,  and  that  the  defendant,  or  any  of 
its  agents  charged  at  the  time  with  the  duty  of  employing  and  discharging 
such  employes,  knew  of,  or,  by  the  exercise  of  ordinary  care,  would  have 
known  of  such  incompetency  on  the  part  of  Kittinger,  and  notwithstanding 
such  knowledge,  or  means  of  knowledge,  retained  him,  and  that  said  unfit- 
ness was  unknown  to  the  plaintiff,  and  the  plaintiff,  while  in  the  discbarge  of 
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his  duty,  and  without  any  contributory  fault  on  his  part,  was  injured,  by 
reason  of  the  incompetency  of  Kittinger,  etc.,  tbey  should  find  for  the  plain- 
tiff. While  this  instruction  may  have  omitted  to  convey  the  idea  that  if  the 
appellee  had  the  same  means  of  knowledge  that  the  defendant  had,  and 
nevertheless  continued  in  the  service,  they  should  find  for  the  defendant, 
the  jury  has  in  effect  said,  by  their  special  finding,  that  the  appellee  was 
ignorant  of  his  incompetency  and  had  no  means  of  ascertaining  it,  and, 
therefore,  this  omission  could  not  have  prejudiced  the  defendant  in  any 
manner.  Besides,  the  jury  was  told  for  the  defendant  that  while  it  was  the 
duty  of  the  defendant  to  exercise  reasonable  care  and  judgment  in  the  selec- 
tion of  its  employes,  it  does  not  guarantee  the  competency  or  fitness  of  its 
employes,  and  if  it  did  exercise  reasonable  care  in  the  employment  of  Kittin- 
ger it-Js  not  liable  to  the  plaintiff  on  account  of  said  employment,  although 
the  jury  may  in  fact  believe  he  was  unfit  for  the  position.  The  jury  was 
also  told  that  if  the  plaintiff  and  Kittinger  were  in  the  same  grade  of  labor 
when  the  accident  occurred,  the  law  is  for  the  defendant  unless  they  believe 
the  defendant  was  guilty  of  negligence  in  employing  and  continuing  Eittin- 
ger in  its  service. 

The  jury  was  also  instructed  as  to  contributory  neglect,  if  any,  on  the  part 
of  the  plaintiff,  and  we  find  nothing  in  the  record  authorizing  a  reversal 
unless  this  court  could  invade  the  province  of  the  jury  and  determine  the 
issues  upon  the  mere  weight  of  the  testimony,  and  then  it  could  only  be 
argued  that  a  bare  preponderance  of  the  testimony  established  the  compe- 
tency of  defendant's  employes. 

The  judgment,  in  our  opinion,  should  be  affirmed. 


KENTUCKY  CENTRAL  R.  R.  CO.  v.  KKNNEY. 
(Filed  April  28,  1888— Not  to  be  reported.) 

Railroads— Lease— Limitation—  The  provision  in  appellant's  charter  pre- 
_  scribing  the  limitation  of  six  months,  within  which  an  action  for  killing 
cattle  may  be  commenced  does  not  apply  to  the  road  from  Paris  to  Lexing- 
ton, which  was  originally  constructed  and  owped  by  the  Muysvillo  and  Lex- 
ington R.  R.  Co.,  but  which  was,  at  the  time  of  the  injury  sued  for,  and 
now  is,  in  the  possession  of  appellant.  The  fact  that  the  Maysville  and  Lex- 
ington R.  R.  Co.  still  has  a  corporate  existence  shows  it  retained  and 
has  an  interest  in  the  road,  and  that  the  provisions  of  the  charter  govern 
and  regulate  the  operation  of  the  road.  Therefore,  this  action  having  been 
commenced  within  one  year  from  the  time  the  cause  of  action  arose,  is  not 
barred,  the  general  limitation  law  being  applicable. 

G.  C.  Lockhart  for  appellant.' 

McMillan  &  Talbott  for  appellee. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lewis. 

It  seems  to  be  conceded  in  argument  that  the  railroad  from  Paris  to  Lex- 
ington, passing  over  the  land  of  appellee,  was  originally  constructed  and 
owned  by  the  Maysville  and  Lexington  R.  R.  Co.  But,  although  the 
road  between  those  two  points  was,  at  the  time  appellee's  cow  was  killed, 
and  now  is,  in  the  possession  of  appellant,  the  Kentucky  Centra]  R.  R. 
Co.,  it  does  not  appear  in  what  manner  or   upon  what  terms  it  was  so  ao- 
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quired,  whether  by  lease  or  purchase.  Nor  does  it  make  any  difference,  for, 
in  the  absence  of  evidence  to  the-contrary,  it  roust  be  presumed  the  road  is 
now  operated  under  the  authority  conferred  by  the  charter  incorporating  the 
original  company  and  owner,  and  subject  to  the  terms  and  conditions 
therein  prescribed.  And  the  fact  that  the  Maysville  and  Lexington  Railroad 
Co.  still  has  a  corporate  existence,  shows  it  retained  and  has  an  interest  in 
the  road,  and  that  the  provisions  of  its  charter  govern  and  regulate  the 
operation  of  the  road.  It  may  be,  and  doubtless  is,  true  that  the  possession 
and  control  of  the  road  by  appellant  is  legal,  and  exists  in  virtue  of  statutory 
enactment.  But  it  does  not  follow,  any  more  than  it  would  if  an  individual 
had  become  the  owner  or  lessee,  that  the  original  charter  has  been  repealed, 
and  the  conditions  and  restrictions  under  which  it  was  intended  the  road 
should  be  operated  have  been  abrogated.  • 

In  our  opinion,  therefore,  the  provision  in  the  oharter  incorporating  the 
Covington  and  Lexington  Railroad  Co.,  under  which  appellant  claims  title, 
prescribing  the  limitation  of  six  months  within  which  an  action  for  killing 
cattle  may  be  commenced,  does  not  apply  to  the  road  from  Pari6  to  Lexing- 
ton, but  such  action  may  be  maintained  if  commenced  within  one  year  from 
the  time  the  cause  arose. 

As  the  lower  court  so  ruled,  and  no  other  ground  for  reversal  is  made,  the 
judgment  is  affirmed. 


TIPTON  v.  TIPTON. 
(Filed  May  12,  1888.) 

1.  The  plaintiff  in  an  action  for  divorce  must  allege  and  prove  an  actual 
residence  in  this  State  for  one  year  next  before  the  commencement  of  the 
action,  and  not  merely  a  legal  residence. 

In  this  case  the  actual  residence  of  the  plaintiff,  the  husband,  being  out  of 
the  State,  his  legal  residence  in  the  State  did  not  entitle  him  to  maintain 
an  action  for  divorce. 

2.  A  legal  residence,  as  distinguished  from  an  actual  residence,  defined  in 
the  opinion. 

Wm.  Lindsay  and  A.  J.  Reed  for  appellant. 

W.  B.  Smith  for  appellee. 

Appeal  from  Madison  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  a  citi/en  of  Madison  county,  Kentucky,  and  owner  of  real 
estate,  on  which  he  lived  with  his  wife  and  children,  in  May,  1880,  aban- 
doned his  wife  and  children  and  left  the  State  and  remained  out  of  the  State 
until  November,  1883,  when  he  returned  to  Madison  county  and  remained 
there  about  three  months,  not,  however,  visiting  his  former  residence  whioh 
had  remained  in  the  occupancy  of  his  wife  and  children.  He  then  again  left 
the  State  and  did  not  return  until  April  or  May,  1885,  when  he  remained  in 
Madison  county  until  the  first  of  January,  1886,  but  did  not  visit  his  former 
home,  where  his  wife  and  children  still  resided.  He,  on  the  1st  of  January, 
1886,  again  left  the  State  and  has  remained  out  of  it  ever  since.  Since  he 
left  the  State  in  1880,  and  during  his  absence,  except  one  year,  when  he  was 
in  Maryland,  be  has  lived  on  one  of  the  West  India  Islands,  in  the  employ- 
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nient  of  a  phosphate  Company.  He  says  Id  bis  deposition,  which,  by  consent,. 
was  read  in  this  case,  that  be  always  regarded  Madison  county  as  bis  home, 
and  never  voted  at  any  other  place  since  he  left  the  county,  and  did  not  le/ive 
the  county  with  the  intention  of  "remaining  away  any  great  length  of  time, 
Dot  any  longer  than  I  could  get  things  in  a  shape  to  return. "  The  evidence 
also  shows  that  he  paid  poll  taxes,  through  his  brother,  in  Madison  county, 
and  during  his  second  visit  he  voted  at  the  August  election,  1885;  that  when 
he  left  in  1886  he  told  his  brother  that  be  was  going  away  for  a  year  or  two,, 
but  would  return.  On  the  4th  of  October,  1886,  be  commenced  this  action- 
against  the  appellee,  his  wife,  for  a  divorce  upon  the  ground  of  a  continu- 
ous separation  for  the  period  of  five  years.  The  chancellor  dismissed  his 
petition  for  the  reason  that  he  was  not  a  resident  of  this  State  for  one  year 
next. before  the  bringing  of  bis  action.     He  has  appealed  to  this  court. 

Section  423  of  the  Civil  Code  provides:  "The plaintiff,  to  obtain  a  divorce,, 
must  allege  and  prove,  in  addition  to  a  legal  cause  of  divorce— 

"LA  residence  in  this  State  for  one  year  next  before  the  commencement 
of  the  action." 

There  is  a  broad  distinction  between  a  legal  and  actual  residence.  A  legal 
residence  (domicil)  can  not,  in  the  nature  of  things,  coexist  in  the  same 
person  in  two  States  or  countries.  He  must  have  a  legal  residence  some- 
where. He  can  not  be  a  cosmopolitan.  The  succession  to  moveable  prop- 
erty, whether  testamentary  or  in  case  of  Intestacy,  except  as  regulated  by 
statute^  the  jurisdiction  of  the  probate  of  wills,  the  right  to  vote,  the  liabil- 
ity to  poll  tax  and  to  military  duty,  and  other  things,  all  depend  upon  the 
party's  legal  residence  or  domicil.  For  these  purposes  he  must  have  a  legal 
residence.  The  law  will,  from  facts  and  circumstances,  fix  a  legal  residence 
for  him  unless  he  voluntarily  fixes  it  himself.  His  legal  residence  consists 
of  fact  and  intention ;  both  must  concur,  and  when  his  legal  residence  is 
once  fixed  it  requires  both  fact  and  intention  to  change  it.  As  contradis- 
tinguished from  his  legal  residence  he  may  have  an  actual  residence  in 
another  State  or  country.  He  may  abide  in  the  latter  without  surrendering 
his  legal  residence  in  the  former,  provided  he  so  intends.  His  legal  resi- 
dence, for  the  purposes  above  indicated,  may  be  merely  ideal,  but  his  actual 
residence  must  be  substantial.  He  may  not  actually  abide  at  his  legal  resi- 
dence at  all,  but  his  actual  residence  must  be  his  abiding  place.  His  legal 
residence  subjects  him  to  the  duties  and  confers  upon  him  the  rights  and 
privileges  above  mentioned,  but  nevertheless  he  may  in  fact  be  a  nonresi- 
dent; for  it  is  well  settled  that  although  he  may  have  a  legal  residence  in 
this  State,  yet  if  his  actual  residence  is  another  State,  the  Tatter  fact  is 
sufficient  to  authorize  an  attachment  against  his  property  upon  the  ground 
of  nonresidency.  His  domicil  or  legal  residence  may  be  in  this  State,  but 
in  fact  he  may  be  a  nonresident.  It  is  upon  this  distinction  that  a  proceed- 
ing is  allowed  against  him  as  a  nonresident. 

Had  the  appellee  motioned  him  in  this  case  to  execute  a  nonresident's 
bond  for  cost  doubtless  it  would  not  be  denied  that  the  motion  should  have 
prevailed.  The  mere  fact  of  his  legal  residence— his  actual  residence  being 
out  of  the  State— would  not  have  been  a  sufficient  response  to  the  motion. 
Doubtless  the  appellee  could  have  proceeded  against  him  as  a  nonresident 
for  a  divorce.  According  to  these  views  we  think  that  the  residence  re- 
quired by  the  section  of  the  Code,  supra,  means  that  of  an  actual  residence k 
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and  that  a  mere  legal  residence  In  this  State,  with-  an  actual  residence  out 
of  the  State,  is  not  sufficient  to  entitle  the  appellant  to  maintain  his  action. 
The  judgment  of  the  circuit  court  is  affirmed. 


THE  PHCENIX  INSURANCE  CO.  v.  SPIERS  &  THOMAS. 
(Filed  May  24,  1888.) 

1.  Insurance*— Proof  of  loss— Conditions  In  an  insurance  policy  relating  to 
the  mode  of  establishing  a  loss  are  not  so  strictly  enforced  as  those  affecting 
the  risk  itself.  In  this  case  the  company,  by  notifying  the  insured  that  it 
would  not  pay  because  it  considered,  the  policy  void  by  reason  of  additional 
insurance  obtained  without  the  consent  of  the  company,  waived  the  con- 
dition requiring  proof  of  loss,  and  the  duty  of  the  assured  to  make  such  # 
proof  was  not  revived  by  the  subsequent  statement  of  the  company  that  if  it 
had  been  misled  it  would  entertain  proof  to  that  effect. 

2.  An  agent  ordinarily  has  no  power  to  appoint  a  subagent  without  the 
knowledge  or  consent  of  bis  principal ;  and  while  an  agent  may  confer  upon 
a  clerk,  or  subordinate,  authority  to  exercise  certain  powers,  yet  the  circum- 
stances of  this  case  show  that  the  person  who  it  is  claimed  acted  as  sub- 
agent  acted  under  a  private  arrangement  between  him  and  the  agent,  and 
he  can  not  be  regarded  as  having  acted  as  the  agent  of  the  company. 

3.  Additional  insurance— Waiver  of  condition— Where  a  policy  of  insurance 
provides  for  a  forfeiture  in  case  of  additional  insurance  without  the  written 
consent  of  the  company  endorsed  upon  the  policy,  the  condition  may  be 
waived,  either  by  parol  agreement  or  by  the  conduct  of  the  company;  and 
silence  for  an  unreasonable  time  upon  the  part  of  the  company  after  knowl- 
edge or  notice  of  the  breach  of  the  condition  will  constitute  such  conduct. 

4.  Statute  of  frauds— Change  of  contract — As  a  contract  of  insurance  is 
not  within  the  statute  of  frauds  it  is  not  necessary  that  it  should  be  in 
writing;  and  although  in  writing  it  may  be  changed  by  parol,  even  though 
the  contract  provides  that  it  shall  only  be  changed  by  writing. 

5.  A  policy  of  insuraucc  is  to  be  construed  most  strongly  against  the  com- 
pany, and  ambiguities  resolved  in  favor  of  the  insured. 

6.  Powers  of  agent— Where  an  agent  is  intrusted  with  the  general  man- 
agement of  a  business  he  has  implied  general  authority  to  do  all  that 
ordinarily  enters  into  the  conduct  of  that  business,  and  to  that  extent  the 
principal'  is  bound  by  his  acts  unless  the  party  dealing  with  him  has  notice 
that  his  powers  are  in  fact  limited.  Therefore,  an  insurance  agent  should, 
in  the  absence  of  notice  to  the  contrary,  be  regarded  as  possessing  all  the 
power*  his  occupation  fairly  imports  to  the  public.  And  under  this  rule, 
an  agent  who  solicits  the  insurance,  takes  the  application,  receives  the  pre- 
mium and  delivers   the  policy,  may,  by  his   conduct  or  acts,  bind  his  eoni- 

JMiuy  by  way  of  waivers  of  a  forfeiture  on  account  of  additional  insurance, 
n  the  absence  of  knowledge  upon  the  part  of  the  assured  that  the  agent's 
powers  in  this  respect  ha\e  been  restricted.  It  follows,  therefore,  that  the 
knowledge  of  the  agent,  under  such  circumstances,  is  to  be  imputed  to  the 
company. 

7.  Special  findings  against  evidence— As  the  special  findings  in  this  case 
are  inconsistent  with  each  other,  and  some  of  tbem  directly  in  the  teeth  of 
the  testimony,  the  appellant  is  entitled  to  a  new  trial. 

Wm.  Lindsay,  Warren  Montfort  and  J.  C.  Strother  for  appellant. 

O.  B.  Hallam  and  Montgomery,  Lindsay  &  Botts  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  the  Phoenix   Insurance  Co.  of  Hartford,  Conn.,  Issued   to 

the  appellees,  Spiers  &  Thomas,  of  New  Liberty,  Ky..  a  policy  of  insurance 
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of  $1,900,  for  six  months  from  February  20,  1883,  upon  12,000  pounds  of  to- 
bacco. 

It  provided :  "If  the  assured  shall  have,  or  shall  hereafter  make,  any  other 
insurance  on  the  property  hereby  insured,  or  any  part  thereof,  without  the- 
consent  of  the  company  written  hereon,  *  *  *  this  policy  shall  he  void. 
*  *  *  The  assured  shall  forthwith  give  notice  of  loss  to  the  company,  and 
as  soon  after  as  possible  tender  a  particular  account  of  such  loss,  signed  and 
sworn  to  by  them.  *  *  *  The  amount  of  loss  or  damage  to  be  estimated 
acoording  to  the  actual  cash  value  of  the  property  at  the  time  of  riie  loss, 
and  to  be  paid  sixty  days  after  due  notice  and  proofs  of  the  same  are  made 
by  the  assured  aud  received  at  this  office,  in  accordance  with  the  terms  of 
this  policy.  *  *  *  Until  such  proof,  declarations  and  certificates  are  pro- 
duced, and  examinations  and  appraisals  permitted,  the  loss  shall  not  be 
payable.    *    ¥    * 

"This  policy  may  be  cancelled  at  any  time  by  the  company,  on  giving 
written  or  verbal  notice  to  that  effect,  and  refunding  or  tendering  a  rateable 
proportion  of  the  premium  for  the  unexpired  term." 

The  assured  added  other  tobacco  to  the  stock,  and  on  May  4,  1883,  the- 
Liverpool  and  London  and  Globe  Insurance  Co.  issued  a  policy  for  two 
months  for  $800  upon  the  entire  lot,  then  amounting  to  20,000  pounds.  It 
was  destroyed  by  fire  on  June  23,  1883,  being  then  worth  $3,000,  and  the  total 
insurance  on  it  being  $2,000. 

The  appellant  never  consented  to  the  additional  insurance  by  writing  en- 
dorsed upon  the  buck  of  its  policy.    The  appellees  now  seek  to  enforce  it. 

But  two  of  the  several  defenses  need  be  considered.  They  are:  First, 
that  the  preliminary  proofs  were  not  made;  and.  second,  that  the  policy  is. 
not  enforcible  because  of  the  additional  insurance,  taken  without  the  writ- 
ten consent  of  the  appellant. 

Soon  after  the  loss  occurred  the  appellant  bad  it  investigated  by  its  adjust- 
ing agent,  and  thereupon  notified  the  appellees,  in  writing,  that  it  consid- 
ered the  policy  void  by  reason  of  the  taking  of  the  additional  insurance 
without  its  consent,  and  distinctly  refused  to  pay  upon  this  ground  alone. 
This  was  equivalent  to  the  company  saying  that  it  would  be  useless  to 
furnish  any  preliminary  proofs;  that  no  form  or  degree  of  them  would  in- 
duce payment,  and  it  would  be  but  an  idle  ceremony  to  present  them. 

Such  conduct  waives  the  necessity  for  their  production  before  suit,  al- 
though required  by  the  policy.  The  stipulation  is  in  favor  of  the  insurer, 
and  his  conduct  renders  it  an  idle  formality,  the  observance  of  which  the 
law  will  not,  therefore,  require.  (Manhattan  Insurance  Co.  v.  Stein,  &o.  , 
5  Bush,  652;  Martin  v.  Insurance  Co.,  20  Pick.,  389;  Thwing  v.  Insurance 
Co.,  Ill  Mass.,  110.) 

Conditions  affecting  the  risk  itself  are  more  strictly   enforced  in    favor   o  f 
the  insurer  than  those  relating  to  the  mode  of  establishing  a  loss. 
In  Wood  on  Fire  Insurance,  section  496,  it  is  said: 

'•The  production  of  proofs  of  loss,  or  defects  therein,  may  be  waived,  and 
such  waiver  may  be  implied  from  what  is  said  or  done  by  the  insurer. " 
Another  leading  writer  upon  this  subject  says: 

•'A  distinct  denial  of  liability  and  refusal  to  pay  on  the  ground  that  there 
is  no  contract,  or  that  there  is  no  liability,  is  a  waiver  of  the  condition  re-, 
quiring  proof  of  the  loss."    (May  on  Insurance,  seotion  469.) 
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It  is  insisted,  however,  that  there  was  a  nonacceptance  of  this  waiver; 
that  tfie  matter  was  re-opened  at  the  instance  of  the  assured,  and  that  they, 
therefore,  oould  not  thereafter  sue  without  first  furnishing  these  proofs. 

It  appears  that  soon  after  the  refusal  to  pay  the  attorneys  of  the  appellees 
wrote  to  the  company,  saying  that  they  believed  it  had  been  misled  as  to  the 
facts,  and  requesting  an  investigation  and  remittance  of  the  amount  of  the 
policy. 

The  company  replied  that  if  it  had  been  misled  it  would  "entertain  proofs 
to  that  effect. ' ' 

Evidently  the  letter  of  the  attorneys  related  alone  to  the  refusal  to  pay 
upon  the  ground  that  the  policy  had  been  avoided  by  taking  other  insurance 
without  the  company's  consent.  The  assured  were  induced  by  the  insurer 
*d  believe  that  it  based  its  refusal  to  pay  upon  this  ground  alone,  and  did 
not  intend  to  insist  upon  the  production  of  the  preliminary  proofs;  and  this 
refusal,  so  grounded,  it  never  did  withdraw,  and  is  now  insisting  upon  it. 

One  of  the  special  findings  of  the  jury  is  that,  the  company  refused  to  pay 
upon  this  ground ;  and  we  think  its  conduct  lulled  the  appellees  into  the 
belief  that  the  mere  preliminary  proofs  would  receive  no  consideration.  It 
will  not,  therefore,  be  heard  to  now  defend  because  they  were  not  furnished 
before  suit. 

-It  is  insisted  that  the  forfeiture  provided  by  the  terms  of  the  policy  in  case 
other  insurance  should  be  taken  without  the  written  consent  of  the  appel- 
lant endorsed  upon  its  policy  was  waived  by  it. 

A  brief  statement  of  facts  is  necessary  to  a  nroper  understanding  of  this 
question.  One  Curtis  was  the  agent  of  the  company  at  New  Jjiberty.  Some- 
times he  styled  himself  its  surveyor.  He  took  applications  for  insurance, 
made  the  surveys,  received  the  premiums,  countersigned  and  delivered  the 
policies  to  the  insured,  but  did  not  issue  them.  He  w*s  the  sole  representa- 
tive in  that  locality  of  the  appellee,  a  corporation  located  in  a  distant  State. 

One  Vallandingham  was  loaning  money  upon  tobacco  in  the  vicinity  of 
the  appellees,  and,  therefore,  desired  its  insurance.  He  agreed  with  Curtis 
if  he  would  divide  his  commissions  with  him  that  he  would  bring  to  him 
the  insurance  upon  all  the  tobnoco  in  which  he  might  thus  become  inter- 
ested. This  arrangement  was  unknown  to  the  company.  As  between  it 
and  Curtis   the  powers  of  the  latter  as  its  agent  appear  to  havel)een  limited. 

It  is  not  certain  whether  Vallandingham  suggested  the  insurance  of  their 
tobacco  to  the  appellees  or  they  to  him.  They  doubtless  believed  he  was  an 
agent  of  the  company.  Ho  so  represented  to  them,  and  they  obtained  both 
policies  of  insurance  through  him,  that  is,  he  furnished  the  information 
and  made  the  applications  for  the  insurance;  received  the  premiums  and 
paid  the  same  in  one  instance  to  Curtis,  and  in  the  other  to  one  Gayle,  who' 
was  the  local  agent  of  the  Liverpool  and  London  and  Globe  Co.  The  pol- 
icies were  delivered  by  the  agents  to  him,  that  in  the  last-named  company 
being  still  in  his  possession  when  the  loss  occurred. 

There  is  evidence  tending  to  show  that  it  was  the  understanding  between 
Vallandingham  and  the  appellees  that  the  additional  insurance  was  to  be 
taken  out  upon  the  8,000  pounds  of  tobacco  only.  The  testimony  is  conflict- 
ing as  to  whether  he  so  applied  for  it.  He  signed  the  names  of  the  appellees 
to  the  application  for  the  insurance  in  the  Phamix  Co.,  but  in  obtaining 
the  additional  insurance  the  agent  of  the  Liverpool  and  London  and  Globe 
Co.  merely  obtained  from  him  information  as  to  the  property,  and  no  formal 
application  was  made  out. 
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The  policy  issued,  however,  upon  the  entire  20,000  pounds,  and  the  appel- 
lees, after  the  lows,  proved  it  as  such,  without  qualification,  explanation  or 
objection,  and  obtained  the  $800  insurance.  It  rutist,  threfore,  as  to  them, 
be  regarded  as  having  been  an  insurance  upon  the  entire  lot  of  tobacco. 

Vallandingham  certainly  was  not  even  purporting  to  act.  as  agent  for  the 
appellant  in  obtaining  the  second  policy,  nor  can  he  be  regarded  as  its 
agent  as  to  the  first  one.  The  arrangement  between  him  and  Curtis  was 
not  binding  upon  the  company.  It  had  no  knowledge  of  it.  Curtis  had  no 
express  authority  from  it  to  appoint  another  or  a  subagent. 

An  agent  ordinarily  has  no  power  to  do  so  without  the  knowledge  or 
consent  of  his  principal ;  and  while  an  agent  of  an  insurance  company,  who 
is  authorized  to  contract  for  risks,  receive  premiums  and  deliver  policies, 
may  confer  upon  a  clerk  or  a  subordinate  authority  to  exercise  these  powers, 
as  the  service  is  not  of  such  a  personal  character  as  to  come  within  the 
maxim  delegatus  non  potest  delegare,  yet  in  this  instance  the  circum* 
stances  show  that  it  was  the  private  arrangement  of  Curtis  and  Vallanding- 
ham, who  was  interested  in  the  subject  of  the  insurance:  and  if  it  were 
material  to  the  question  at  issue,  he  can  not  be  regarded  as  having  acted  as 
the  agent  of  the  company. 

It  follows  that  the  testimony  detailing  what  was  said  between  him  and 
Spiers  &  Thomas  was. incompetent. 

It  has  been  held  in  some  few  cases,  as  in  Hutchinson  v.  Western  Insurance 
Co.,  21  Mo.,  97.  that  where  the  policy  provides  for  a  forfeiture  in  case  of 
additional  insurance  without  the  written  consent  of  the  insurer  endorsed 
upon  the  policy,  it  can  only  be  waived  by  a  literal  compliance  with  the 
condition. 

The  decided  current  of  authority,  however,  is  that  this  waiver  may  arise 
from  the  act  or  conduct  of  the  insurer;  and  silence  for  an  unreasonable 
time  upon  his  part,  after  notice  or  knowledge  of  the  breach  of  the  condition, 
will  constitute  such  conduct. 

If  notice  be  given  to  the  company  of  the  additional  insurance  or  increased 
risk,  and  no  objection  be  made  within  a  reasonable  time*,  fairness  and  good 
faith  should  estop  it  from  insisting  upon  a  forfeiture  of  the  policy  because 
its  consent  was  not  endorsed  upon  it  according  to  its  literal  terms. 

The  assured  has  a  right  to  infer  therefrom  that  the  company  will  not  in- 
sist upon  it.  It  has  not  spoken  as  to  a  matter  for  its  benefit  when  it  could 
and  should  have  done  so  to  prevent  another  from  being  misled  to  his  prob- 
able injury.  If  it  had  done  so  he  might  have  protected  himself  probably  by 
other  insurance.  Its  silence,  under  such  circumstances,  is  a  consent  to  the 
additional  insurance.  A  forfeiture  upon  this  ground  is  not  for  fraud.  It 
may  cnncel  the  policy  by  reason  of  it,  but  if  it  does  so  it  must  refund  a 
proper  proportion  of  the  premium.  It  can  not,  therefore,  remain  mute, 
with  a  knowledge  of  the  existence  of  a  ground  of  forfeiture,  and  if  there  be 
no  loss,  retain  the  entire  premium ;  but  if  there  be  one,  rely  upon  the  breach 
ot  the  contract. 

The  term  "void,"  as  used  in  the  policy,  is  to  be  regarded  as  meaning  that 
the  insurer  may,  at  bis  exclusive  option,  treat  it  so;  and  not  that  the  con- 
tract becomes  an  absolute  nullity  as  to  either  party.  The  insurer  may, 
therefore,  by  his  conduct,  waive  his  right  of  forfeiture  and  estop  himself 
from  insisting  upon   it.     (Baer  v.  The  Phoenix  Insurance  Co.,  4  Bush,  243.) 

The  contract  of  insurance  may  be  by  parol.    It  is  not  within  the  statute 
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of  frauds.  Such  a  oontract,  although  in  writing,  may  be  changed  by  parol, 
even  though  it  provide  that  it  shall  only  be  done  by  writing  because  men 
can  not  so  tie  their  wills  as  not  to  be  able  thereafter  to  do,  by  consent,  what 
the  law  allows. 

Conditions  of  forfeiture  in  a  policy  of  insurance,  as  indeed  the  entire  in- 
strument, are  to  be  construed  most  strongly  against  the  insurer.  The  com- 
pany prepares  it,  and  is  familiar  with  its  details  and  many  conditions.  Its 
ambiguities  are  to  be  resolved  against  the  insurer,  but  while  all  this  is  justly 
so,  yet  undoubtedly  a  condition  of  forfeiture  like  the  one  in  question  should 
be  upheld.  Its  object  is  to  guard  against  overinsurance  and  the  consequent 
temptation  to  fraud  and  crime. 

Experience  teaches  that  in  such  matters  the  interest  of  men  is  more  to  be 
relied  upon  than   their  morality.    Therefore,  no  prudent  company  ever  in- 
1  sures  property  to  its  full  value.     It  will  not  do  to  say  that  the  first  insurer 

should  not  complain  of  additional  insurance  since  it  aids  him  in  case  of  loss 
by  way  of  contribution,  because  overinsurance  not  only  is  likely  to  lead  to 
fraud  and  the  destruction  of  property,  but  it  takes  away  the  owner's  in- 
centive to  care  for  and  protect  it,  and,  therefore,  greatly  increases  the  danger 
of  loss.  While,  however,  these  reasons  exist  for  upholding  such  a  condition 
of  forfeiture,  yet  it  may  now  be  regarded  as  settled  law  that  insurance  com- 
panies may,  by  conduct  or  parol  agreement,  waive  it  and  become  estopped 
fTom  enforcing  what  is  but  a  conventional  condition  of  forfeiture.  (Kenton 
Insurance  Co.  v.  Shea.,  &c,  6  Bush,  174;  Von  Bories,  &c.  v.  Insurance  Co., 
8  Bush,  188;  Insurance  Co.  v.  McCrea,  &c,  8  Lea.,  513.) 

There  is  evidence  in  the  record  tending  to  show  that  Curtis  had  notice  of 
the  additional  insurance,  the  special  verdict  so  finds,  and  it  is  claimed  that 
this  was  notice  to  the  company,  and  that  its  silence,  under  these  circum- 
stances, operated  as  a  waiver  of  any  right  of  forfeiture.  Upon  the  other 
hand,  it  is  insisted  that  notice  to  him  was  not  notice  to  it,  and  that  no 
power  of  waiver  existed  in  him  because  th£  contract  of  insurance  bad  been 
closed,  because  his  powers  were  limited  and  he  then  owed  no  duty  to  the 
assured.  If  the  latter  knew  that  his  powers  were  limited  and  that  he  was 
invested  with  no  power  of  waiver,  or  if  there  was  anything  connected  with 
the  transaction  to  put  the  assured  upon  inquiry,  then  any  conduct  of  the 
agent  in  excess  of  his  authority  would  not  bind  the  company.  Of  course  it 
could  limit  his  power,  and  if  the  assured  knew  it  had  done  so  as  prudent 
men  should  have  known  it,  then  they  dealt  with  him  at  their  peril  in  mat- 
ters in  excess  of  his  power.  The  policy  in  this  case  contains  no  provision  as 
to  how  or  to  whom  notice  of  other  insurance  is  to  be  given.  If,  however, 
the  agent  had  apparent  authority  in  the  matter;  if,  under  all  the  circum- 
stances, he  ostensibly  had  it;  if  his  acts  indicated  general  power  as  to  the 
subject  of  insurance  for  his  company,  then,  although  in  fact  his  authority 
was  limited,  yet  it  should  be  considered  adequate  as  to  third  parties,  unless 
;j:  those  dealing  with   him   had   express  or   inferential   notice   of  the  want  of 

power.     The  acts  of  an   agent  within   his   ostensible  authority  are  binding 
upon  his  principal.     If  the   latter   has  authorized  the  opinion  that  he  has 
given  more  extensive  authority  than  he  has  in  fact,  he  will  be  estopped  to 
5  deny  it.     If  he  holds  him  out  as  his  general  agent  he  will  be  bound  by  his 

acts  and  conduct,  although,  as  between  them,  his  powers  are  in  fact  limited, 
provided  the  party  dealing  with  him  has  no  notice  of  the  restriction.  Thus 
if  the  agent  be  instrusted  with  the  general  management  of  a  business  he  has 
implied  general  authority  to  do  all  that  ordinarily  enters  into  the  conduct 
of  that  business.     (Williams  v.  Getty.  31  Penn.  St.,  461.) 
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Id  the  language  of  the  Supreme  Court  of  the  United  States  (Ids.  Co.  v. 
Wilkinson,  13  Wall.,  222):  "The  powers  of  the  agent  are,  prima  facie,  co-ex- 
tensive with  the  business  intrusted  to  his  care,  and  will  Dot  be  narrowed  by 
limitations  not  communicated  to  the  person  with  whom  he  deals.  An  In- 
surants company,  establishing  a  local  agency,  must  be  held  responsible  to 
the  parties  with  whom  they  transact  business  for  the  acts  and  declarations 
of  the  agent,  within  the  scope  of  his  employment,  as  if  they  proceeded  from 
the  principal.*'  The  authority  of  the  agent  need  not  be  express;  it  may  be* 
implied  from  circumstances,  and  may  thus  exist  as  to  third  parties,  although 
in  fact  forbidden  by  agreement  between  the  company  and  its  agent. 

Mr.  May  says:  "The  authority  of  an  agent  must  be  determined  by  the- 
nature  of  bis  business,  and  is  prima  facie  co-extensive  with  its  require- 
ments. It  can  not  be  limited  by  special  private  instructions  unless  the  in- 
sured has  notice,  or  there  is  something  in  the  nature  of  the  business,  or  the 
circumstances  of  the  case,  to  indicate  that  the  agent  is  acting  under  suoh 
special  instructions."    (May  on  Insurance,  section  126.) 

The  tendency  of  recent  decisions,  and  we  think  properly,  is  to  hold  the 
insurer  bound  by  the  acts  and  conduct  of  the  local  agent  whenever  it  can  be 
done  consistently  with  the  rules  of  law.  The  maxim,  qui  faoit  per  alium 
facit  per  se,  should  apply  with  peculiar  force  to  the  acts  of  an  insurance 
agent.  He  usually  represents  a  company  remotely  located.  Its  patrons  in 
his  vicinity  naturally  look  to  him  for  direction  generally  as  to  the  insurance 
obtained  through  him.  He  is  generally  regarded  as  having  full  power  in 
reference  to  it.  Being  usually  the  only  man  upon  the  ground  having  any- 
thing to  do  with  it,  the  persons  insured  in  his  company,  with  few,  if  any, 
exceptions  would,  in  absence  of  notice  that  his  powers  were  limited,  regard 
bis  statement  as  to  any  matter  relative  to  such  insurance  as  authoritative, 
and  any  notice  to  him  as  to  it  as  sufficient.  They  rarely  know  anything  of 
the  company  or  of  its  officers  who  issue  the  policies,  and  look  to  the  agent 
through  whom  they  have  obtained  the  insurance  as  the  complete  representa- 
tive of  the  company  in  everything  connected  with  that  insurance.  If  they 
did  not  consider  that  they  were  authorized  to  do  so  it  would  undoubtedly 
create  distrust  and  cripple  the  business.  As  to  third  parties  the  agent 
should,  in  the  absence  of  notice  to  the  contrary,  be  regarded  as  possessing 
all  the  powers  his  occupation  fairly  imports  to  the  public.  Under  this  rule 
an  agent  who  solicits  the  insurance,  takes  the  application,  receives  the  pre- 
mium and  delivers  the  policy  may,  in  our  opinion,  by  his  conduct  or  acts, 
bind  his  company  by  way  of  waiver  of  a  forfeiture  on  account  of  additional 
Insurance,  in  the  absence  of  knowledge  upon  the  part  of  the  assured  that 
his  powers  in  this  respect  have  been  restricted.  This  being  so,  it  follows 
that  the  knowledge  of  the  agent  under  such  circumstances  is  to  be  imputed 
to  the  company. 

In  Wood  on  Fire  Insurance,  section  406,  it  is  said  :  "In  all  cases  where  no- 
tice is  required  to  be  given,  unless  some  special  officer  is  named  to  whom  it 
shall  be  given,  notice  to  an  agent  of  the  company  is  notice  to  the  company. 
Thus  when  notice  of  other  insurance  is  required  to  be  given,  notice  given  to 
the  agent  is  sufficient,  and  if  no  special  mode  in  which  it  shall  be  given  is 
provided,  any  notice  conveying  the  requisite  information,  written  or  verbal, 
is  sufficient;  or  if  the  agent  knew  of  the  other  insurance  when  the  contract 
was  entered  into,  it  is  not  only  a  waiver  of  notice  but  also  a  forfeiture  on 

October  1,  1888—2 

Digitized  by  VjOOQlC 


260         hutchcraft's  ex'or  V.  TRAVELERS  INS.  CO. 

that  ground.  It  is  not  necessarily  essential  that  the  agent  should  be  clothed 
with  authority  to  issue  policies.  It  is  enough  if  he  is  authorized  to  receive 
Applications,  make  surveys,  deliver  policies  and  receive  the  premiums  there- 
for, and  is  in  any  measure  held  out  by  the  insurer  as  having  authority  to 
aqt  for  it  in  any  or  all  of  these  respects. " 

In  the  case  now  under  consideration  there  was  a  myriad  of  questions  sub- 
mitted to  the  jury.  It  is  not  surprising,  therefore,  that  some  of  the  findings 
are  inconsistent  with  each  other,  while  others  are  directly  in  the  teeth  of 
the  testimony.  For  instance,  the  jury  found  that  the  second  policy  did  not 
coyer  the  property  embraced  by  the  first  one,  and  that  the  appellees,  under 
the  second  policy,  only  proved  for  the  loss  of  8,000  pounds  of  tobacco.  This 
finding  is  directly  in  the  face  of  all  the  evidence,  both  verbal  and  written. 
In  answer  to  question  number  nine  of  the  appellees  they  say  that  Spiers  & 
Thomas  had  no  notice,  prior  to  the  loss,  of  any  limitation  upon  the  author- 
ity of  Curtis  as  agent;  and  then,  in  response  to  the  second  question  submit- 
ted by  the  court,  they  declare  that  the  appellees  knew  the  extent  of  his 
powers  when  the  application  for  the  insurance  was  made,  and  tfiat  both 
they  and  the  public  knew  his  agency  was  limited.  It  is  apparent  from 
what  has  already  been  said  that  this  was  a  vital  point  in  the  case.  It  is 
unnecessary  to  further  review  the  findings,  but  suflicient  to  say  that  they 
are  too  inconsistent  and  conflicting  to  support  the  judgment,  and  a  new 
trial  should  have  been  awarded.  We  have  indicated  our  view  of  the  law 
governing  the  case  at  length,  not  only  upon  account  of  its  legal  importance, 
but  because  it  must,  upon  another  trial,  lx.*  submitted  to  a  jury,  under 
proper  instructions,  for  a  general  verdict,  a  sptcial  qne  being  no  longer  au- 
thorized. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  in  conformity  to 
this  opinion. 


HUTCHCRAFT'S  EX'OR  v.  THE  TRAVELERS    INSURANCE  CO.  OF 
HARTFORD,  CONN. 
(Filed  May  2*J,  18S8. ) 

1.  Accident  insurance— Where  one,  by  the  act  of  another,  receives  an  in- 
jury which  he  had  no  agency  in  bringing  on  himself,  and  which  was  not 
foreseen  by  him,  from  which  death  results,  it  is  a  death  through  "accidental 
means''  within  the  meaning  of  a  policy  of  insurance  against  death  through 
"external,  violent  and  accidental  means;"  and  this  is  true,  although  the 
deed  was  wilfully  directed  against  the  person  killed.  To  make  out  a  case  of 
injury  by  accidental  means,  so  far  as  the  injured  party  is  concerned,  it  is 
not  essential  that  the  person  injuring  him  should  not  have  intended  to  do  so. 

2.  Same— Under  such  a  policy  which  further  provides  that  no  claim  shall 
be  made  thereunder  "when  the  death  or  injury  may  have  been  caused  by 
dueling,  fighting,  wrestling,  lifting  or  overexertion,  or  by  suicide  (feloDi- 
ous  or  otherwise,  sane  or  insane),  or  hy  intentional  injuries  inflicted  by  the 
insured  or  any  other  person."  there  can  be  no  recovery  if  the  insured  was 
intentionally.killed  or  injured  by  any  other  person  by  the  infliction  of  bodily 
wounds.  The  proviso  quoted  was  not  Intended  to  be  confined  to  such  in- 
juries inflicted*hy  other  persons  as  were  inflicted  with  the  consent  of  the  in- 
sured or| at  his  instance.  To  prevent  a  recovery,  however,  such  injuries 
must  have  been  intentionally  directed  against  the  insured,  and  not  against 
another  or^against  a  class  of  individuals. 

\  W\  Lindsay  and  Russell  Mann  for  appellant. 

}  Jas.  Pirtle  for^appellee. 
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Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Bennett. 

During  tbe  time  that  tbe  appellant's  testator  held  two  tickets  of  insurance 
Id  the  appellee 's  oom pan y,  insuring  his  life  in  the  sum  of  S3, 000  each  against 
death  "through  external,  violent  and  accidental  means,"  he  was  waylaid 
and  assassinated  for  the  purpose  of  robbery.  The  appellee  interposed  two 
defenses  to  the  appellant's  action  to  recover  these  sums  :  First,  that  tbe  ap- 
pellant's testator  having  been  killed  by  intentional  "means,"  bis  death  was 
not  accidental  within  the  meaning  of  the  terms  of  the  policy  which  insured 
him  against  death  "through  external,  violent  and  accidental  means;"  sec- 
ond, tbat  the  proviso  in  the  policy  expressly  exempted  the  appellee  from  lia- 
bility in  case  the  appellant's  testator  came  to  his  death  through  injuries 
intentionally  inflicted  by  another  person.  These  defenses  will  be  disposed 
t)f  in  their  order. 

First.  In  each  ticket  the  appellee  covenanted  to  pay  $3,0C0  to  Hntchcraft's 
representatives  if  he  should  be  killed  "through  external,  violent  and  acci- 
dental means. ' ' 

Accidents  are  of  two  kinds :  First,  those  that  befall  a  person  without  any 
human  agency,  as  the  killing  of  a  person  by  lightning.  Here  the  elemental 
properties  of  lightning  and  its  flash  are  not  caused  or  contracted  by  human 
agency,  but  the  fact  the  person  was  struck  by  unintentionally  placing  him- 
self within  its  range  is,  as  to  him,  an  accident;  second,  those  that  are  the 
result  of  human  agency.  The  latter  are  divided  as  follows :  First,  that 
which  happens  to  a  person  by  his  own  agency,  as,  if  he  is  walking  or  run- 
ning and  accidently  falls  and  hurts  himself.  Here  he  falls  by  reason  of  his 
agency  in  walking  or  running,  but  he  did  not  intend  to  fall;  he  did  not 
foresee  that  he  would  fall  in  time  to  avoid  it;  the  fall  was,  therefore,  acci- 
dental. Second,  that  which  befalls  a  person  by  the  agency  of  another  per- 
son without  the  concurrence  of  the  latter 's  will,  as,  where  one  standing  on 
a  scaffold  unintentionally  lets  a  brick  fall  from  his  hand  and  it  strikes  a 
person  below.  Here  the  dropping  of  the  brick,  as  it  was  not  intended  by 
the  former  and  was  unforeseen  by  the  latter,  is,  in  the  broadest  sense,  an 
accident.  Third,  that  which  a  person  intentionally  does,  whereby  another 
is  unintentionally  injured,  as  where  one  intentionally  fires  a  gun  in  the  air 
and  accidentally  shoots  another  person.  Here  the  act  of  firing  the  gun  was 
intentional,  but  the  shooting  of  the  person  was  unintentional;  therefore,  on 
the  part  of  the  person  firing  the  gun  the  shooting  of  the  other  would  be 
accidental,  though  not  in  as  broad  a  sense  as  in  the  former  case,  because 
some  part  of  his  act  was  intentional;  but,  as  to  the  person  shot,  it  was  by 
purely  accidental  means.  Fourth,  so,  also,  as  we  think,  if  one  person  in- 
tentionally injures  another,  which  was  not  the  result  of  a  rencounter  or  the 
misconduct  of  the  latter,  but  was  unforeseen  by  him,  such  injury  as  to  the 
latter,  although  intentionally  inflicted  by  the  former,  would   be  accidental. 

When  the  injury  is  not  the  result  of  the  misconduct  or  the  participation  of 
♦he  injured  party,  but  is  unforeseen,  it  is  as  to  him  accidental,  although  in- 
flicted intentionally  by  the  other  party.  It  is  conceded  that  in  the  three 
instances  first  named  the  injury  would  be  by  "accidental  moans."  Nor, 
doubtless,  will  it  be  denied  that  if  a  person  were  to  maliciously  fire  his  gun 
into  a  crowd  of  persons  for  the  purpose  of  general  mischief,  or  were  to  ma- 
liciously wreck  a  train  of  oars  for  the  purpose  of  injuring  whatever  might 
be  on  board,  whereby  one  or  more  persons  were  shot  or  mashed,  that  tbe 
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casualty  befalling  these  persons,  as  far  as  they  were  concerned,  would  fall 
within  the  term  of  accidental  means.  In  other  words,  we  do  not  regard  it 
as  essential,  in  order  to  make  out  a  oase  of  injury  by  accidental  means,  so 
far  as  the  injured  party  is  concerned,  that  the  party  injuring  him  should 
not  have  meant  to  do  so,  for  if  the  injured  party  had  no  agency  in  bringing 
the  injury  on  himself,  and  to  him  it  was  unforeseen— a  casualty— it  seema 
clear  tfiat  the  fact  that  the  deed  was  wilfully  directed  against  him  would 
not  militate  against  the  proposition  that,  as  to  him,  the  injury  was  brought 
on  by  "accidental  means."  ' 

Second.  That  part  of  the  proviso  that  is  germane  to  the  second  ground  of 
defense  is  as  follows:  "And  no  claim  shall  be  made  under  this  ticket  when 
the  death  or  injury  may  have  been  caused  by  dueling,  fighting,  wrestling, 
lifting  or  overexertion,  or  by  suicide  (felonious  or  otherwise,,  sane  or  in- 
sane), or  by  intentional  injuries  inflicted  by  the  insured,  or  any  other  per- 
son." 

The  fact  that  the  insured  engaged  in  a  duel  or  fight,  though  forced  upon 
him ;  the  fact  that  he  engaged  in  a  wrestling  match,  however  innocent;  the 
fact  that  he  engaged  in  lifting,  though  never  so  cautious;  the  fact  that  he 
overexerted  himself,  though  never  so  innocent  of  an  intention  of  doing  so, 
whereby  be  received  injuries,  are  expressly  excluded  from  the  operation  of 
the  policy.  Also  the  fact  that  the  insured  commits  suicide,  although  in- 
sane*, therefore,  in  a  legal  sense,  accidental,  excludes  him  from  the  benefit 
of  the  policy. 

The  remaining  clause  stipulates  for  the  further  exemption  of  the  appellee's 
liability,  in  the  event  that  intentional  injuries  are  inflicted  upon  the  insured 
by  himself  or  any  other  person.  It  is  contended  by  the  appellant  that  the 
meaning  of  this  clause  is  that"if  the  injured  intentionally  inflicted  in- 
juries upon  himself,  or  if  any  other  person  intentionally  inflicted  injuries 
upon  him  with  his  consent,  or  at  his  instance,  then  the  appellee  should  not 
be  liable."  A  moment's  reflection  will  show  that  the  clause  will  not  admit 
of  this  construction.  The  clause,  when  placed  in  juxtaposition  with  its 
antecedent,  reads  as  follows:  "No  claim  shall  he  made  under  this  ticket 
when  the  death  or  injury  may  have  l>een  caused  by  intentional  injuries  in- 
flicted by  the  insured  or  any  other  person."  The  sentence,  though  awk- 
wardly expressed,  is  complete,  ard  clearly  expresses  the  idea  that  if  the 
insured  intentionally  kills  or  injures  hi  i.self  by  the  infliction  of  bodily 
wounds  he  thereby  breaks  the  condition  of  the  pt-liey;  or  that  if  he  is  in- 
tentionally killed  or  injured  by  any  other  person  by  the  infliction  of  bodily 
wounds,  the  condition  of  the  policy  is  thereby  broken:  therefore,  to  add 
the  words  *' with  his  consent,  or  at  his  instance,"  would  have  the  effec*  of 
torturing  the  meaning  of  the  language  used  beyond  its  legitimate  import. 
By  the  terms  of  the  contract  the  company  undertakes  to  indemnify  against 
death  or  injury  effected  "through  external,  violent  and  accidental  means'* 
By  virtue  of  this  undertaking  the  company  would  be  liable  if  the  death  or 
injury  should  be  effected  by  any  external  and  violent  means  whatever,  that 
was,  as  to  the  insured,  accidental,  except  tn  so  far  as  the  company,  by  the 
proviso,  limited  its  liability;  for  it  is  a  well-known  rule  of  construction  that 
where  the  undertaking  of  a  party  is  expressed  in  general  terms,  as  in  this 
oase,  and  specified  things,  as  in  this  oase,  are  excepted  from  the  operation  of 
the  general  terms,  such  terms  are  to  be  construed  as  covering  all  thing*. 
coming  within  their  scope,  except  those  that  are  expressly  excluded.  As, 
therefore,  the  assassination  of  Hutchcraft  was,  as  to  him,  an  unforeseen 
event— a  casualty— his  taking  off   was,  through  external,  violent  and  acct- 
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Cental  means.  But  we  also  think  tbe  clause  of  the  proviso  that  excludes 
the  appellee's  liability  in  case  of  death  or  injury  if  intentionally  inflicted 
by  any  other  person  applies  to  this  case.  We  think,  however,  that  said 
clause  was  intended  to  apply  to  such  injuries  by  other  persons  as  are  inten- 
tionally directed  against  the  insured,  and  not  to  such  injuries  as  tbe  injured 
may  receive  at  tbe  hands  of  third  persons  who  are  attempting  to  do  mischief 
generally,  or  who  are  attempting  to  injure  any  particular  individual  other 
than  the  insured,  or  class  of  individuals,  or  any  kind  of  property,  for  in 
such  cases  it  can  not  be  said  that  the  injury  was  Intentionally  aimed  directly 
and  Individually  at  the  insured. 

The  judgment  of  the  circuit  court  overruling  the  demurrer  to  the  appel- 
lees' answer  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


MULHOLLAND  v.  TROUTMAN'S  ADM'R. 
(Filed  February  22,  1888. ) 

1.  Judgments— Limitation— Land  was  sold  under  a  decree  directing  its 
aale  to  satisfy  a  personal  judgment  previously  rendered,  and  tbe  proceeds  of 
the  sale,  which  were  sufficient  to  satisfy  the  judgment,  were  paid  to  tbe 
plaintiff.  Subsequently  the  decree  for  the  sale  of  the  land  was  reversed,  and 
tbe  plaintiff  required  to  restore  to  another  than  the  defendant  tbe  money  he 
had  received  thereunder.  The  plaintiff  then  had  execution  issued  upon  h 
Judgment,  The  defendants  instituted  this  action  to  enjoin  that  execution, 
claiming  that  the  judgment  is  barred  by  limitation,  more  than  fifteen  years 
having  elapsed  between  the  rendition  of  the  judgment  and  tbe  issue  of  the 
execution.  Held— That  tbe  statute  ceased  to  run  when  the  judgment  was 
satisfied  by  the  sale  of  the  land,  and  did  not  begin  to  run  again  until  the 
plaintiff  was  compelled  to  restore  the  money  improperly  collected,  and  de- 
ducting thhs  time  the  judgment  was  not  barred. 

2.  Same— Execution— No  valid  execution  can  issue  upon  a  judgment  after 
tbe  death  of  the  plaintiff  unless  it  is  indorsed  by  the  clerk,  as  provided  in 
the  Code  of  Practice,  and  the  issual  of  an  execution  without  such  indorse- 
ment does  not  suspend  the  operation  of  the  statute  of  limitation. 

3.  Injunction— Damages— The  object  of  an  injunction  being  to  stay  the 
collection  of  money,  the  court  had  the  power  to  award  damages,  in  its  dis- 
cretion, not  exceeding  10  per  cent,  on  the  amount  enjoined. 

4.  Supersedeas— Damages— A  judgment  dissolving  an  injunction  restrain- 
ing the  collection  of  an  execution  is  not  a  judgment  for  the  recovery  of 
money,  and  although  tbe  supersedeas  bond  recites  that  judgment  was  ren- 
dered for  so  much  money  the  appellee  is  not  entitled  to  damages  upon  the 
affirmance  of  the  judgment,  as  the  court  will  look  to  the  judgment  itself  to 
see  what  it  is  for.  The  mere  fact  that  a  judgment  states  in  an  advisory  way 
What  sum  the  officer  is  authorized  to  collect  does  not  give  the  right  to  dam- 
ages. 

5.  Error  too  small  to  authorize  reversal— An  error  of  $12.15  in  a  judgment 
for  over  $1,200,  involving  a  calculation  of  interest  and  partial  payments,  is 
too  small  to  authorise  a  reversal . 

James  Montgomery,  A.  E.  Willson,  Hargis  &  Eastln  and  J.  S.  Pirtle  for 
appellant. 
J*  P,  Hobson  for  appellee. 
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Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  oourt  by  Presiding  Judge  Ward. 

The  matters  involved  in  this  controversy,  simple,  and  at  one  time,  well 
understood. and  acted  upon  by  all  the  parties,  have,  by  the  lapse  of  time  and 
differences  in  opinion  among  new  actors,  stimulated  by  conflicting  interests,, 
become  much  involved.  Its  proper  solution  can  be  now  best  reaohed  by  re- 
ourring  to  facts  once  admitted  by  all,  and  following  them  to  their  just  con- 
clusion. 

In  1860  appellee's  intestate  instituted  a  suit  against  Samuels,  Jaoobs  & 
Co.,  of  which  firm  appellant,  Mulholland,  was  a  member,  to  recover  an 
alleged  balance  due  to  him  for  land  sold  to  the  firm.  A  lien  was  asserted, 
and  it  wes  alleged  that  Thomas  Florence  was  in  possession,  and  he  was 
made  a  defendant.  There  seems  to  have  been  no  dispute  between  Troutman 
and  Samuels,  Jacobs  &  Co.  as  to  the  amount  due  the  former.  If  there  was 
any  it  was  concluded  by  a  judgment  rendered  December  13,  1865,  which 
neither  of  the  parties  questioned  in  any  respect  for  many  years.  That  judg- 
ment was  as  follows:  "It  is  adjudged  that  the  plaintiff,  W.  L.  W.  Trout- 
man,  recover  of  the  defendants,  W.  T.  Samuels,  Jas.  C.  Mulholland  and  I. 
Robin  Jacobs,  the  sum  of  $1,500,  no  interest  to  be  collected  thereon;  also, 
interest  on  $2,000  from  the  1st  day  of  April,  1859,  at  the  rate  of  6  per  cent, 
per  year;  also,  $70,  with  like  interest,  from  the  1st  day  of  January,  1869. 
being  uncontested ;  the  remainder  of  the  sum  claimed  by  plaintiff,  and  the- 
question  as  to  the  liability  of  the  land  mentioned  in  the  pleadings,  is  re- 
served for  future  adjudication,  and  this  judgment  is  no  release  of  any  lien 
the  plaintiff  claims  on  said  land,  and  plaintiff  may  have  execution." 

In  order  to  state  the  questions  presented  by  this  appeal  we  may,  for  the 
present,  omit  what  occurred  between  the  rendition  of  this  judgment  and  the 
80th  day  of  December,  1883.  On  the  last-named  day  appellee,  in  right  of  his 
intestate,  caused  an  execution  to  be  issued  upon  this  judgment,  which  was 
placed  in  the  hands  of  the  sheriff  of  Jefferson  county  on  the  22d  of  Decem- 
ber, 1883,  that  being  the  oounty  of  appellant's  residenoe.  This  suit  was  in- 
stituted to  enjoin  the  collection  of  said  execution  upon  various  grounds  to- 
be  hereinafter  stated.  The  court  dissolved  the  injunction,  and.  as  one  of  the 
principal  questions  involved  in  the  case  was  the  meaning  or  cqnstruction  to 
be  given  to  the  judgment  above  set  out,  the  court  instructed  the  sheriff  as 
to  the  amount  he  should  collect  on  the  execution.  From  that  judgment  thia 
appeal  is  prosecuted. 

In  so  far  as  the  grounds  relied  upon  for  said  injunction  involve  the  validity 
or  effect  of  the  judgment  of  December,  1865,  it  is  sufficient  to  say  that  the 
judgment  appealed  from  is  in  conformity  to  this  court's  opinion  as  to  these 
matters,  as  expressed  in  the  case  of  Mary  Hall  Stuart,  &o.  v.  W.  L.  W. 
Troutman's  Adm'r,  rendered  December  8,  1884,  and  affirmed  by  the  Court 
of  Appeals  January  26,  1888.  (9  Ky.  Law  Rep.,  752.)  The  judgment  ap- 
pealed from  fixes  the  amount  due  upon  the  judgment  of  1$65,  on  the  17th 
day  of  January.  1870,  at  $12.15  more  than  this  court  ascertained  it  to  be,  but 
that  sum,  as  affecting  a  judgment  for  over  $1,200,  and  involving  a  calcula- 
tion of  interest  and  partial  payments,  Is  too'  small  to  be  regarded  as  sub- 
stantial. 

The  statute  of  limitations  is  also  relied  upon,  and  about  this  we,  at  one 
5  time,  entertained  much  doubt,  but  a  careful  examination  has  removed  that 

;>  doubt. 
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Id  considering  this  question  it  may  be  admitted  that  no  execution  issued 
upon  the  judgment  of  December,  1865.  until  December,  1888,  a  period-  of 
eighteen  years.  It  is  true  appellee  claims  that  an  execution  was  issued  on 
said  judgment  on  the  91st  day  of  September,  1875,  but  an  inspection  of  that 
execution  shows  that  it  issued  upon  a  judgment  recovered  by  F.  M.  Trout- 
man,  administrator  of  W.  L.  W.  Troutman,  not  upon  a  judgment  in  favor 
of  W.  L.  W.  Troutman.  There  was  no  indorsement  on  that  execution  by  the 
clerk  showing  the  death  of  W.  L.  W.  Troutman,  or  that  anyone  had  quali- 
fied as  *his  administrator.  Whether  such  an  indorsement  would  have  cor- 
rected the  error  in  the  body  of  the  execution,  as  to  the  party  in  whose  favor 
tie  judgment  had  been  rendered,  we  need  not  say.  It  is  manifest  from  the- 
provisions  of  section  432,  Myers'  Code,  and  the  construction  given  to  that 
section  in  Morgan,  &c.  v.  Winn's  Adm'r,  &c,  17  B.  Mon.,  241,  and  in  Ard- 
ery's  Adm'r  v.  Tanner,  MS.  opinion,  December,  1867,  cited  in  Myers'  Code, 
notes  to  section  432,  that  no  valid  execution  could  issue  upon  the  judgment 
of  1865,  after  the  death  of  the  plaintiff  in  the  judgment,  unless  it  was  in- 
dorsed by  the  clerk  as  provided.  Without  such  an  indorsement  the  sheriff 
would  have  no  authority  to  act  under  it,  and  without  an  execution  being 
issued  upon  which  the  officer  might  lawfully  act  the  operation  of  the  stat~ 
ute  of  limitations  would  not  be  suspended. 

So  we  are  left  to  inquire  if  there  are  any  other  reasons  why  the  statute  of 
limitations  can  not  be  held  to  apply.  To  answer  this  we  must  go  back  to 
the  pleadings  in  the  original  action  and  that  provision  of  the  judgment  by 
which  the  court  reserved  control  of  the  case  as  to  the  enforcement  of  the  lien 
on  the  land. 

Thomas  Florence,  who  was  alleged  to  be  in  possession  of  the  land,  filed  an 
answer,  in  which  he  claimed  that  he  had  bought  the  land  from  Samuels, 
Jacobs  &  Go. ,  under  such  circumstances,  now  unnecessary  to  state,  as  that 
Troutman  had  no  lien  upon  it,  at  least  no  lien  to  any  oth«r  or  greater  ex- 
tent than  the  balance  due  by  him,  Florence,  to  Samuels,  Jacobs  &  Co.,  and 
in  order  to  determine  what  he  owed  them  he  set  out  the  payments  made  to 
them,  made  his  answer  a  cross  petition  against  them,  and  expressed  a  will- 
ingness to  pay  what  it  might  be  adjudged  he  owed  to  whomsoever  the  court 
should  adjudge.  The  answer  of  Samuels,  Jacobs  &  Co.  to  this  cross  petition 
was  in  every  way  an  answer  in  the  interests  of  Troutman,  to  the  end  of  an 
enforcement  of  a  lien  on  the  land  for  the  amount  adjudged  him  in  Decem- 
ber, 1865.  When  the  question  as  to  this  lien  was  tried  the  court,  by  ita 
judgment  rendered  July  6,  1868,  determined  that  the  land  was  subject  to  a 
lien  for  the  full  amount  due  by  Samuels,  Jacobs  &  Co.  to  Troutman,  as 
fixed  in  the  judgment  of  1865,  and  directed  its  commissioner  to  sell  the  land 
to  that  end.  From  that  judgment  Florence  prosecuted  an  appeal  without 
supersedeas. 

The  master  executed  the  judgment  and  sold  the  land  on  the  17th  of  Au- 
gust, 1868,  for  enough  to  satisfy  the  judgment  of  December,  1865.  and  that 
report  of  sale  was  confirmed  in  December,  1868.  From  this  sale  Troutman 's 
administrator  realized  1200  on  the  day  of  sale.  The  purchaser  failing  to 
pay  for  the  land,  it  was  again  sold,  on  the  17th  day  of  January,  1870,  for  the 
debt,  interest  and  oosts  due  appellee's  intestate.  And  it  is  worthy  of  remark 
that  the  master,  in  making  these  sales,  must  have  given  to  the  judgment  of 
1865  the  same  construction  since  given  by  this  court,  as  the  amount  found 
to  be  due  thereon,  at  the  date  of  sale,  about  corresponds  with  the  sum  ascer- 
tained by  this  court.  The  money  arising  from  this  sale  was  paid  to  appel- 
lee, and  the  judgment  of  1865  satisfied.    Upon  the  appeal  taken  by  Florence 
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tbe  judgment  of  July  6,  1668,  was  reversed  by  tbe  Court  of  Appeals  on  (be 
7th  of  December,  1870.  Tbe  effect  of  this  reversal  was  that  there  was  no  lien 
upon  the  land  except  for  tbe  amount  due  by  Florenoe  to  Samuels,  Jacobs  & 
Co.  After  tbe  filing  of  the  mandate  and  opinion  of  the  Court  of  Appeals 
various  steps  were  taken  to  ascertain  what  sum  Florenoe  owed  Samuels, 
Jacobs  &  Co.,  wbat  sum  the  latter  were  entitled  to  have  credit  for  on  the 
judgment  of  1866,  by  reason  of  the  sale  of  the  land  and  the  receipt  of  tbe 
purchase  money  therefor  by  Trout  man's  administrator,  and  what  sum  the 
latter  should  refund  to  Florence  out  of  the  purchase  money.  In  this  contro- 
versy all  the  parties  took  an  active  part.  The  court  by  its  judgment  ren- 
dered February  27,  1874,  determined  that  Florence  was  not  indebted  to 
Samuels,  Jacob  &  Co.  for  as  great  a  sum  as  his  land  was  sold  for,  by  the 
sum  of  $1,316.23,  as  of  the  date  of  sale,  January  17, 1870,  and  rendered  judgment 
against  Troutman's  administrator  therefor.  It  also  determined  that  Sam- 
uels, Jacobs  &  Co.  were  entitled,  by  reason  of  their  claim  against  Florence, 
to  have  from  the  proceeds  arising  from  the  land  sale  the  sum  of  $sJ00,  as  of 
date  August  17,  1868,  and  11,552.41  as  of  date  January  17,  1870;  and  Trout- 
man's  administrator,  having  received  all  of  the  purchase  money  for  the  land, 
these  two  sums  were  credited  upon  Troutman's  judgment  of  December,  1666, 
against  Samuels,  Jacobs  &  Co.,  and  these  credits  were  endorsed  en  the  exe- 
cution enjoined  herein. 

The  facts  show  that  from  August  17,  18€8.  to  February  27,  1874,  a  period  of 
more  than  five  years,  tbe  judgment  of  1865  was  satisfied  of  record,  during 
which  time  there  was  a  litigHtion  finding  as  to  whether  Troutman's  ad- 
ministrator was  entitled  to  the  funds  which  had  been  paid  to  him,  and  in 
which  all  parties  recognized  the  fact  that,  to  the  extent  he  was  not  entitled 
to  them,  he  bad  a  subsisting  and  unsatisfied  demand  against  Samuels, 
Jacobs  &  Co.  It  might  be  questioned  whether  the  statute  would  run  during 
the  time  that  this  litigation  was  protracted  in  order  to  ascertain  the  extent 
of  the  lien  on  the  land,  as  it  was  to  the  interest  of  Samuels,  Jacobs  &  Co. 
that  their  debt  should  be  paid  by  tbeir  interest  in  the  land;  but  if  the  stat- 
ute began  to  run  it  certainly  ceased  when  the  judgment  was  satisfied,  and 
-did  not  begin  again  until  the  appellee  was  compelled  to  restore  to  Florence 
the  money  improperly  collected  from  him,  and  deducting  this  time  the 
judgment  was  not  barred. 

The  object  of  the  injunction  being  to  stay  tbe  collection  of  money  the 
court  had  the  power  to  award  damages  in  its  discretion,  not  exceeding  10  per 
cent,  on  the  auount  enjoined.  The  damages  fixed  by  tbe  court  were  much 
less  than  at  that  rate. 

No  motion  was  made  to  have  the  judgment  for  costs  rendered  in  favor  of 
appellant  set-off  against  the  judgment  upon  which  the  execution  issued. 
That  right  the  court  may  yet  exercise  if  the  parties  demand  it  and  their 
rights  require  it. 

The  judgment  appealed  from  is  not  a  judgment  for  tbe  recovery  of  money, 
but  a  judgment  dissolving  an   injunction.    Tbe  judgment  in   an  advisory  j 

ivay,  and  doubtless  to  prevent  further  litigation,  stated  wbat  sum  tbe  officer  j 

was  authorized  to  collect  on  the  execution,  but  no  affirmative  relief  was  or 
could  have  been  granted.  The  recital  in  the  supersedeas  bond  that  a  judg- 
ment was  rendered  for  $1,240,  with  interest  and  costs,  is  of  no  value.  We 
look  to  the  judgment  to  ascertain  what  it  was  for.     The  judgment  for  costs  , 

and  damages  does  not  seem  to  have  been  embraced  in  the  supersedeas  bond.  i 

The  judgment  is  affirmed,  but  for  the  reasons  stated,  without  damages. 
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STEVENS  v.  GREGG,  &c. 

(Filed  April  4,  1888.) 

Lex  loci  contractus— Set  off— The  laws  of  the  State  where  a  note  is  made 
payable  determine  its  validity,  nature,  obligation  and  interpretation.  There- 
fore, where  by  the  laws  of  the  State  where  a  note  is  executed  and  made  pay* 
able  it  is  made  negotiable  paper,  freed  of  the  defense  of  set  off  on  account 
of  any  indebtedness  by  the  payee  to  the  maker,  our  courts -must,  in  an  action 
upon  it  in  this  State,  give  to  it  the  same  interpretation  and  effect.  And 
while  a  setoff  allowed  by  the  lex  fori  is  to  be  treated  as  a  part  of  the  rem- 
edy, and  may  be  pleudeo  in  a  suit  upon  a  contract  in  this  State,  though  it 
may  not  be  admissible  by  the  law  of  the  State  where  the  contract  which  is 
sued  upon  was  made  or  wns  to  be  performed,  still  as  by  the  laws  of  this 
State  a  set  off  can  not  be  pleaded  to  an  action  upon  a  bill  of  exchange,  or  a 
note  placed  by  statute  upon  t  he  footing  of  a  bill  of  exchange,  and  the  paper 
sued  upon  is  a  bill  of  exchange  under  the  laws  of  Ohio,  where  it  was  executed 
and  made  payable,  comity  requires  that  our  courts  shall  give  to  it  the  same 
interpretation  and  effect,  and  for  the  purposes  of  this  action  treat  it  as  a  bill 
of  exchange. 

C.  L.  Raisin,  Jr.,  and  Geo.  H.  Ahlering  for  appellant. 
Geo.  Washington  for  appellees. 
Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Judge  Barbour. 

On  the  14th  of  August,  188*3,  the  appellant  executed  his  promissory  note  to 
W.  E.  Hampton,  whereby  he  promised  to  pay  to  his  order  193,  twelve  months 
thereafter,  at  the  Exchange  National  Bank,  Cincinnati,  O.  This  note  was, 
before  its  maturity  in  the  State  of  Ohio,  for  value,  indorsed  and  delivered 
by  the  payee  to  the  appellee,  who  had  no  notice  of  any  defense  against  it. 
In  an  action  upon  the  note  by  the  appellee  against  the  appellant  the  latter 
pleaded,  as  a  setoff,  an  indebtedness  by  the  payee  to  him  which  existed  be- 
fore the  maturity  of  the  note  and  before  appellant  had  notice  of  the  assign- 
ment to  the  appellee.  By  the  laws  of  Ohio,  where  the  note  sued  on  was 
made  payable,  it  is  placed  upon  the  footing  of  a  bill  of  exchange,  and  in  the 
hands  of  an  indorsee  for  value  is  not  subject  to  the  defense  of  set  off  on  ac- 
count of  any  indebtedness  existing  between  the  original  parties  to  it  of 
which  he  had  no  notice.  The  sole  question  presented  upon  this  appeal  is, 
can  the  defense  be  sustained? 

It  is  conceded  that  if  the  note  had  been  made  payable  in  this  State  the 
appellee  would  have  taken  it  subject  to  all  the  defenses  existing  against  the 
payee  before  notice  of  the  assignment.  As  the  note  was  made  payable  and 
was  assigned  in  Ohio  the  laws  of  that  State  determine  its  validity,  nature, 
obligation  and  interpretation,  and  as  by  the  laws  of  that  State  it  is  made 
negotiable  paper,  freed  of  the  defense  of  set-off  en  account  of  any  indebted- 
ness by  the  payee  to  the  maker,  our  courts  must,  in  an  notion  upon  it  in  this 
State,  give  to  it  the  same  interpretation  and  effect.  While  a  set  off  allowed 
by  the  lex  fori  is  to  be  treated  as  a  part  of  the  remedy,  and  may  be  pleaded 
in  a  suit  upon  a  contract  in  this  State,  though  it  may  not  be  admissible  by 
the  laws  of  the  State  where  the  contract  which  is  sued  upon  was  made  or 
was  to  be  performed,  still  as  by  the  laws  of  this  State  a  setoff  can  not  be 
pleaded  to  an  action  upon  a  bill  of  exchange  or  a  note  placed  by  statute 
upon  the  footing  of  a  bill  of  exchange,  and  as  by  the  laws  of  Ohio  the  paper 
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sued  upon  i6,  In  effect,  a  bill  of  exchange,  comity  requires  that  our  courts 
shall  give  to  it  the  same  interpretation  and  effect,  and  for  the  purposes  of 
this  action  treat  it  as  a  hill  of  exchange.  But  counsel  for  appellant  insists 
that  the  case  of  Davis  v.  Morton,  Gait  &  Co.,  5  Bush,  1(52,  is  directly  in  con- 
flict with  these  views,  and  is  conclusive  of  this  case.  There  the  note  was 
executed  and  payable  in  Tennessee,  where  such  paper  was  negotiable,  and 
in  the  hands  of  an  innocent  indorsee  for  value  not  subject  to  the  defense  of 
set-off.  Such  a  note,  if  made  payable  in  this  State,  would  have  been  sub- 
ject to  such  a  defense.  In  an  ao  ion  by  the  assignee  of  the  note  in  this 
State  the  maker  pleaded  as  a  set-off  a  demand  against  the  payee.  The  an- 
swer, to  which  a  demurrer  was  sustaiued,  denied  that  the  plaintiff  received 
the  note  in  the  usual  course  of  business.  This  averment  made  the  answer 
good,  and  the  judgment  sustaining  the  demurrer  was  properly  reversed  for 
that  reason,  the  court  saying,  "even  if  this  note  should,  for  all  purposes,  be 
regarded  as  an  inland  bill  of  exchange,  yet,  as  it  Is  denied  that  the  plaintiff 
received  the  note  in  the  usual  course  of  business,  it  would  be  subject  to  any 
legal  or  equitable  off-sets  ae  between  the  original  parties."  The  court,  how- 
ever, Judge  Williams  delivering  the  opinion,  went  on  further  to  say,  that 
"a  set-off  Is  but  a  part  of  the  remedy :  and  as  this  paper  would  be  regarded  by 
the  laws  of  Kentucky  as  a  mere  promissory  note,  to  which  the  right  of  set- 
off would  attach,  and  as  comity  does  not  require  us  to  reject  any  right  of 
defense  permissible  under  our  laws  because  a  paper  was  made  in  Tennessee, 
where  such  defense  would  not  be  allowed,  and  as  our  own  and  all  other  citi- 
zens seeking  our  forums  should  be  satisfied  with  the  administration  of  rem- 
edies according  to  our  laws,  this  set-off,  if  established  aocording  to  the 
allegation  of  the  answer,  should  be  allowed." 

We  have  carefully  examined  the  text  books  and  adjudged  cases  bearing 
upon  the  question,  and  find  no  authority  which  sustains  the  reasoning  in 
that  case.  On  the  contrary,  it  seems  to  us  that  the  opinion  is  in  conflict 
with  the  prior  and  subsequent  adjudications  in  this  State.  The  discrimina- 
tion which  Judge  Williams  seems  to  think  would  be  made  against  the  citi- 
zens of  this  State,  in  favor  of  the  citizens  of  other  States,  is  not  made  by 
denying  to  the  appellant  the  right  to  plead  the  set  off.  In  denying  him  the 
right  the  court  simply  says  that  by  the  execution  of  the  note  payable  in 
the  State  of  Ohio,  you  thereby  intended  and  did  Mnd  yourself  as  you  would 
have  done  had  you  become  theneceptor  of  a  bill  of  exchange.  You  have  by 
your  own  contract  precluded  yourself  from  relying  upon  the  defense  you 
attempt  to  set  up.  To  allow  such  a  defense  would  impair  the  obligation  of 
the  contract,  and  would,  in  effect,  enable  the  appellant  to  perpetrate  a  fraud 
by  the  interposition  of  a  defense  tfbioh  he  bad  agreed  should  not  be  made, 
and  upon  the  faith  of  which  agreement  the  plaintiff  parted  with  his  money. 
In  McDonald  v.  Underbill,  10  Bush,  588,  the  court  limits  the  sale  that  the 
lex  fori  controls  in  matters  relating  to  the  remedy,  so  as  in  no  wise  to  affect 
the  construction  or  the  obligation  of  the  oontraot.  In  Hyatt  v.  Bank  of 
Kentucky,  8  Bush,  193.  it  was  held  that  the  liability  of  the  assignor  of  a 
note  is  fixed  by  the  law  of  the  place  when  the  assignment  is  made.  There 
the  note,  which  was  a  simple  promissory  note,  was  executed  in  Louisiana, 
where  such  notes  are  placed  by  law  upon  the  footing  of  bills  of  exchange. 
It  was  assigned  in  this  State  by  the  payee  to  a  bank  in  this  State.  The 
bank  sued  its  assignor,  seeking  to  make  him  primarily  responsible,  as  if  he 
were  the  indorser  of  a  bill  of  exchange.    The  court  held  that  the  action 
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could  not  be  maintained,  for  the  reason  that,  as  the  assignment  waft 
made  in  this  State,  the  liability  of  the  assignor  was  fixed  by  the  laws. 
of  this  State,  '* whereas,  if  the  assignment  had  been  made  in  Louisiana,  the 
laws  of  that  State  would  have  controlled,  and  the  action  could  have  been 
maintained. "  These  oases,  it  seems  to  us,  are  inconsistent  with  the  ruling 
in  Davis  v.  Morton,  Gait  &  Co.  That  notes  and  bills,  payable  at  a  particu- 
lar place,  are  governed  as  to  their  validity,  nature,  obligation  and  interpre- 
tation by  the  law  of  the  place  of  performance  is  a  rule  recognized  everywhere. 
And  tbe  rule  that  a  set-off  is  a  part  of  the  remedy,  and  that  the  lex  fori  must 
prevail,  is  also  well  settled.  There  is  no  necessity  for  the  conflict  between 
these  propositions  which  would  exist  if  tbe  reasoning  in  Davis  v.  Morton,. 
Gait  &  Co.  is  adhered  to.  By  the  laws  of  Ohio  the  note  in  the  hands  of  the 
appellee  has  the  same  effect,  as  to  the  nature  and  extent  of  the  maker's  lia- 
bility, as  if  the  paper  was  a  bill  of  exchange  which  the  appellant  had 
accepted.  Comity  requires  that  we  shall  give  to  the  note  the  same  interpre- 
tation and  effect  that  is  given  to  it  by  the  laws  of  Ohio— that  is,  we  must, 
treat  it  as  K  it  were  a  bill  of  exchange.  And  as  in  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  the  latter  can  not,  In  this  State,  plead  as  a. 
defense  a  demand  of  his  against  the  drawer  or  endorser,  the  appellant  can 
not,  in  this  action  plead  as  a  set-off  an  indebtedness  of  the  payee  of  the  note 
to  Mm,  for  the  reason  that  the  note  must  be  regarded,  for  all  the  purposes 
of  the  action,  just  the  same  as  if  it  were  a  bill  of  exchange.  On  the  other 
hand,  if,  by  tbo  laws  of  this  State,  a  bill  in  the  hands  of  a  bona  fide  indorsee 
were  subject  to  such  defenses  the  appellants'  defense  would  be  good,  though, 
by  the  laws  of  Ohio,  such  a  defense  would  not  have  been  allowed  to  a  suit 
by  the  assignee  upon  the  note  there.  In  view  of  tbe  later  cases,  which  we 
conceive  are  in  conflict  with  Davis  v.  Morton,  Gait  &  Co.,  we  do  not  feel 
bound  by  that  case. 
The  judgment  is  affirmed,  with  damages. 


McKINSEY  v.  EDWARDS,  &c. 

(Filed  April  11,  1888.) 

Corporations— Liability  of  directors  on  note  executed  by  them— The  direc- 
tors of  the  road  named  therein  signed  the  following  writing:  "The  directors^ 
3f  the  Jones vi lie  and  Glencoe  Turnpike  Road  promise  to  pay  to  Andrew 
Hearne  r200,  this  note  bearing  10  per  cent,  until  paid. ' '  The  holder  of  1  he  note> 
seeks  by  this  action  a  personal  judgment  against  the  directors  individually. 
Held— That  the  writing  does  not  import  a  personal  undertaking  upon  the 
part  of  the  directors,  and  that  a  demurrer  to  the  petition  was,  there fore^ 
properly  sustained. 

•T.  J.  Landram  for  appellant. 

J.  W.  Greene  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  tbe  court  by  Judge  Barbour. 

This  action  was  instituted  by  the  appellant,  as  assignee  of  the  payeoK 
against  the  appellees,  whose  names  are  signed  thereto,  upon  the  following, 
obligation : 
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"Jonesville,  Ky.,  August  12,  1879. 
"The  directors  of  the  Jonesville  and  Glenooe  Turnpike  Road  promise  to  pay 
to  Andrew  Hearne  *200,  this  note  bearing  10  per  cent,  until  paid. 

"J.  W.  EDWARDS, 
"G.  W.  HERNDON. 
"JOSEPH  BROCK, 
"J.  L.  GREEN, 
"SAMUEL  BEATTY, 
"JOHN  MoKINSEY." 

The  appellant  sought  a  personal  judgment  against  the  appellees.  A  de- 
murrer was  sustained  to  the  petition  and  a  judgment  rendered  dismis- 
sing it. 

It  seems  to  us  that  the  writing  does  not  import  a  personal  undertaking 
upon  the  part  of  the  appellees,  and  that,  therefore,  the  judgment  was  correct. 

The  oase  of  Yowell  v.  Dodd,  3  Bush,  682,  is  directly  in  point,  and  is  con- 
clusive. The  contention  of  counsel  that  there  is  a  material  distinction  be- 
tween that  and  this  oase,  in  that  in  the  cited  case  the  writing  sued  upon 
reads  "The  president  and  directors  of  the  H.  and  B.  Turnpike  Co.  will 
pay,"  etc.,  while  the  writing  in  this  case  omits  the  word  president  and  sim- 
ply reads  "The  directors  of  the  Jonesville  and  Glencoe  Turnpike  Road  prom- 
ise to  pay,"  etc.,  can  not  be  sustained.  We  know  that  the  directors  of  a 
corporation  are  those  persons  who  are  appointed  or  elected,  according  to 
law,  for  the  purpose  of  managing  and  directing  its  affairs.  The  president 
is  hut  one  of  their  number,  selected  as  the  presiding  officer;  and  when  we 
speak  of  the  directors  of  a  company  we  speak  of  all,  including  the  president. 
In  Trask  v.  Roberts,  1  B.  M.,  201,  the  writing  read:  "We,  as  trustees  of  the 
town,  etc.,  jointly  and  severally  promise  to  pay."  And  in  Whitney  v.  Sud- 
duth,  4  Met.,  296,  the  writing  read:  "We,  or  either  of  us,  Jos.  Cantrill, 
president,  Jos.  Cantrill,  L.  G.  Sudduth,  etc.,  directors  of  C.  and  J.  Turn- 
pike Co. ,  promise  to  pay."  In  those  cases  great  importance  was  given  to 
the  fact  that  the  undertaking  was  several  as  well  as  joint  by  'he  parties  to 
the  instrument,  and  these  facts,  more  than  any  others,  controlled  in  the  de- 
termination of  the  case.  In  Caphaicv.  Dodd,  3  Bush,  585.  the  writing  read: 
"The  president,  by  order  of  the  board  of  the  H.  and  B.  Turnpike  Road  Co., 
promise  to  pay,"  etc.  The  court  said  :  "This  writing  is  different  from  the 
one  sued  on  in  the  case  of  Yowell  v.  Dodd;  here  the  president,  by  the  order 
of  the  board  of  directors  of  said  corporation,  promises  with  the  others  who 
signed  the  instrument.  The  boatd  of  directors,  as  such,  do  not  promise, 
and  the  recitals  in  the  writing  imply  that  it.  the  board,  had  funds  in  the 
hands  of  the  president  to  pay  said  debt,  and  said  writing  is  rather  an  accept- 
ance of  the  order  of  the  board  to  pay  the  amount."  In  Pack  v.  White,  78 
Ky.,  248,  the  writing  was:  "We,  the  directors  of  the  Big  Eagle  and  Harrison 
County  Turnpike  Co.,  promise  to  pay."  etc.  The  court  said  :  "If  parties  do 
not  intend  to  create  a  personul  liability  in  such  cases  it  is  an  easy  matter 
to  so  express  it  on  the  face  of  the  instrument,  and,  instead  of  a  joint  or  sev- 
eral undertaking,  substitute  the  corporation  as  the  party  bound  or  making 
the  promise.  'The  Big  Eagle  and  Harrison  Turnpike  Co.  promises  to  pay,' 
etc.,  would  indicate  clearly  the  liability  and  leave  no  room  for  construction 
as  to  the  intention  of  the  parties.1'  In  this  case  the  language  is  altogether 
different.  Quoting  Yowell  v.  Dodd.  "the  persons  signing  the  writing  do 
not  promise  to  pay  individually;  they  only  stipulate  that  the  directors  of 
the  company  named  will  pay.     The  corporation,  as  must  be  assumed,  con- 
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tracts  by  its  directors,  and  when  they,  in  that  character,  undertake  to  pay 
money  it  must  be  understood  that  they  intend  to  bind  the  corporation,  and 
not  themselves,  personally."  Unlike  the  cases  relied  upon  by  counsel  for 
appellant,  in  the  writing  sued  on  in  this  case  no  personal  pronouns  are  used, 
nor  is  there  a  several  promise  to  pay.  The  amended  petition  offered  by  the 
appellant  was  not  made  a  part  of  the  record,  and,  therefore,  is  not  before  us 
for  consideration.  But  even  if  it  were  it  could  not  affect  the  result.  Where- 
fore, the  judgment  is  affirmed. 


LYONS  v.  HODGEN  &  MILLER. 
(Filed  May  23,  1888.) 

1.  Gambling  in  futures— Recovery  of  money  lost— Section  1  of  article  1  of 
chapter  47  of  the  General  Statutes,  which  provides  that  "every  contract, 
CDnveyance,  transfer  or  assurance  for  the  consideration,  in  whole  or  in  part, 
of  money,  property  or  other  thing  won,  lost  or  bet  at  any  game,  sport, 
pastime  or  wager,  shall  be  void,"  embraces  gambling  in  futures,  and  fection 
2  of  the  same  article  authorizes  the  loser  to  recover  the  money  of  the  winner.. 
The  fact,  if  it  be  a  fact,  as  is  contended,  that  at  the  time  the  statute  was. 
parsed  there  was  no  such  thing  known  as  dealing  in  futures,  as  is  now  prac- 
ticed, should  not  control  the  construction  of  the  statute. 

2.  Same— Repeal  of  statute— The  fact  that  since  the  abolition  of  the  Gen- 
eral Statutes  the  legislature  has  passed  an  act,  applicable  alone  to  the  city 
of  Lexington,  declaring  contracts  for  the  sale  of  bonds,  grain  or  other  com- 
modities for  future  delivery,  where  there  was  no  intention  upon  the  part  of 
either  party  of  making  an"  actual  delivery  or  of  receiving  the  property,  to  be 
gaming,  is  no  evidence  of  the  intention  of  the  legislature  to  exclude  gamb- 
ling in  futures  from  the  General  Statutes.  In  the  first  place,  the  special 
statute  pre^orilws  a  different  penally  from  that  prescribed  for  other  gamb- 
ling. In  the  second  place,  it  makes  that  gaming  which  our  courts  have  held 
to  be  a  valid  contract,  as  it  makes  the  intention  of  either  party  not  to  re- 
ceive or  deliver  invalidate  the  contract;  and,  in  the  third  place,  it  does  net 
follow,  of  necessity,  from  the  fact  that  the  legislature  has  declared  that  such, 
transaction  shall  be  deemed  gaming  if  had  in  Lexington,  that,  if  had  else- 
where, they  shall  be  valid. 

8.  Same— In  such  transactions  the  difference  between  the  amount  pre- 
tended to  have  been  paid  for  the  commodity  and  the  market  price  at  the 
close  of  the  deal  represents  the  amount  then  lost  by  the  one  party  or  the 
other,  and  as  each  deal  is  thus  closed  the  money  is  lost  at  "one  time" 
within  the  meaning  of  the  statute.  The  right  to  recover  is  not  restricted  to 
oases  where  the  bet  is  pending  not  longer  than  twenty-four  hours. 

4.  Construction  of  penal  statutes— In  this  State  penal  statutes  are  con- 
strued with  a  view  to  carry  out  the  intention  of  the  legislature,  and  under 
this  rule  the  language  of  a  penal  state  should  be  held  to  include  cases  clearly 
within  the  mischief  the  statute  was  intended  to  remedy,  unless  such  con- 
struction does  violence  to  the  language  used. 

5  Pleading— An  objection  to  a  petition  upon  the  ground  that  it  is  not 
sufficiently  definite  or  certain  can  not  be  made  by  general  demurrer. 

D.  M.  Rodman  and  Brown  and  Humphrey  &  Davie  for  appellant. 
Willson  &  Thum  and  Rozel  Weissinger  for  appellees. 
Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Judge  Barbour.  # 

This  is  an  action  by  the  appellant  to  recover  of  the  appellees  $1,6C0,  lost 
and  paid  by  him  to  them  in  a  series  of  dealings  in  futures.    The  appellant 
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^alleges  that  these  transactions  were  beta  and  wagers  made  by  Mm  with  the 
appellees  upon  the  future  prices  of  stocks,  grain  and  other  commodities,  and 
that  it  was  intended  and  agreed  that  in  no  case  was  either  party  to  actually 
sell  or  deliver,  or  purchase  or  receive,  any  of  the  articles,  but  that  the  bet  or 
wager  was  to  be  determined,  and  the  settlement  made,  upon  the  basis  of  the 
difference  between  the  contract  prioe  and  the  market  price  at  the  close  of 
each  deal  or  transaction.  A  demurrer  was  sustained  to  the  petition  and  it 
"was  dismissed,  and  from  that  judgment  this  appeal  is  prosecuted. 

We  will  not  attempt  a  dissertation  upon  the  evil  consequences  of  such  trans- 
actions as  those  described  in  the  petition,  or  to  distinguish  them  from  those 
dealings  in  futures  which  are  recognized  by  the  courts  as  legitimate.  That 
the  transactions  described  are  clearly  bettings  or  wagerlngs  upon  the  price 
of  commodities  pretended  to  be  bought  or  sold,  are  mere  schemes  to  gamble 
upon  the  chance  of  prices,  and  are  deserving  of  the  severest  censure,  lias 
bf«n  held  by  the  courts  of  this  and  every  other  State  where  the  question  has 
been  made.  The  problem  presented  for  our  consideration  is,  admitting,  as 
is  in  fact  confessed  by  counsel,  that  the  transactions  are  gaming  or  wagering  , 

contracts;  can  the  appellant,  the  loser,  who  has  paid  the  losses,  recover  them? 
Both  parties  have  engaged  in  transactions  which  are  contrary  to  public  pol- 
icy,   if  not  expressly  inhibited  by   statute,   and,  independent  of  a   statute 
authorizing  the  loser  to  sue,  the  courts  would  afford  no  assistance  to  either, 
uud  the  amount  lost  could  not  be  recovered  back.     The  real  questions,  then, 
are:   First,  is  gambling  or  wagering  in   futures  a  bet  at  a  game,  sport, 
pastime  or  wager,  within  the  meaning  of  section  1  of  article  1  of  chapter  47 
of  the  General  Statutes,  and  if  such  transactions  are  embraced  by  that  stat- 
ute does  section   2  of  the  same  article  authorize    the  loser  to  recover   the  ! 
money  of  the  winner?    The  two  sections  are  as  follows:  "Section  1.  Every  I 
contract,     *    •    •    transfer,  or  assurance  for   the  consideration    *    *    *    of 
money,  property,  or  other  thing  won,  lost  or  bet  at  any  game,  sport,  pastime  J 
or  wager,  •    •    *    shall   Devoid."    Section  2.  "If  any  person  shall   lose    to 
another  at  one  time,  or  within  any  twenty-four  hours,  $5  or  more,  or  prop-  j 
crty  or  other  thing   of  that  value,  and   shall  transfer  or  deliver  the  same,  ! 
such  loser  *  *  *  may  recover  the  same  or  the  value  thereof  from  the  winner. " 
Counsel  has  cited  us  to  decisions  from  several  States  where  the  statutes,  it 
is  insisted,  are  similar  to  ours.     But,  so  far  as  we  have  been  able  to  examine, 
in  no  ense  where  the  loser  was  denied  a  right  to  recover  was  there  any  refer- 
ence made,  either  in  the  opinion  of  the  court  or  argument  by  counsel,  to  the 
statute  which  is  now  cited   by   appellees*  counsel   in   connection  with   the 
opinion  of  the  court. 

In  several  of  the  States  where  the  cases  cited  wen)  decided  there  were  stat- 
utes which  made  dealings  in  futures,  under  certain  circumstances,  a  species 
of  gambling  of  itself,  distinct  from  other  kinds  of  gaming  or  wagering,  and 
auch  statute  not  giving  to  the  loser  a  right  to  recovor  he  could  not  claim 
that  l«y  implication  he  had  the  right  to  recover  under  statutes  aimed  at  other 
kinds  of  gaming,  and  which  did.  in  the  cases  of  such  gaming,  authorize  the 
loser  to  recover  of  the  winner.  On  the  other  hand  we  are  referred  to  Grace 
v.  Mclivoy,  1  Allen,  Mass.,  504,  in  which  it  was  held  that  a  statute  (much 
more  restricted  than  ours)  providing  that  "if  any  person  shall,  by  playing  at 
cards,  dice  or  other  game,  or  betting  on  sides  or  hands  of  such  as  are  gaming, 
lose  to  any  person  so  playing  or  betting  any  sum  of  money  or  any  goods 
whatever,  and  shall  pay  or  deliver  the  same  *  *  *  to  the  winner,  the  person 
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so  losing  or  paying  or  delivering  may  sue  for  and  recover,"  etc.,  authorized 
the  plaintiff  to  recover  back  money,  lost  and  voluntarily  paid  to  the  defend- 
ant on  a'  wager  on  a  dog  fight.  And  the  statute  of  0  Anne,  chapter  14,  sec- 
tion 1,  whioh  was  almost  identical  with  the  Massachusetts  statute,  was  held 
to  embrace  horse  racing,  foot  racing,  dog  fighting,  cook  fighting,  etc.  But, 
independent  of  the  judicial  constructon  given  to  the  statutes  of  other  States 
by  the  courts  of  those  States,  it  seems  to  us  that  the  rules  of  construction, 
as  laid  down  in  our  own  statutes,  and  in  the  adjudications  of  our  Court  of 
Appeals,  will  enable  us  to  arrive  at  a  proper  conclusion.  An  examination 
of  the  Virginia  statutes  of  1748  and  1779,  incorporated  into  the  statute  law  of 
this  State,  and  the  statutes  of  this  State  of  1798,  1833  and  1852  the  latter  of 
which  is  the  same  as  the  statu  to  now  under  consideration,  shows  that  the 
purpose  of  the  legislature  was,  as  each  law  was  enacted,  to  make  it  more 
comprehensive  than  that  preceding.  And  in  the  case  of  Conner  v.  Ragland, 
15  B.  M.,  635,  the  court  said  that  "under  the  statute  of  1852  all  gaming  con- 
tracts are  void.  A  bet  at  any  game,  sport  or  pastime  may  not  embrace  a  bet 
on  an  election,  but  the  term  'wager'  is  more  comprehensive  and  includes 
every  description  of  betting  A  bet  on  an  election  is  embraced  by  it."  But 
counsel  insists  that  this  case  is  virtually  overruled  by  the  case  of  Harris  v. 
Love,  18  B.  M.,  128.  We  think  not.  All  that  the  court  decided  in  the  latter 
case  was  that  the  statute  of  1854  (passed  after  the  bet  whioh  was  the  subjeot 
of  the  action  in  the  Conner  case  had  been  made)  gave  to  the  Commonwealth 
the  exclusive  right  to  sue  and  recover  money  bet  and  lost  on  an  election,  and 
the  doubt  which  the  court  therein  expressed  as  to  whether  the  act  of  1852 
embraced  a  bet  or  wager  on  an  election  was  mere  obiter  and  should  not  have 
the  effect  of  discrediting  a  case  decided  by  the  same  court  where  the  ques- 
tion was  squarely  presented  and  as  squarely  decided.  We,  however,  think 
that  a  proper  construction  of  the  statin e  requires  that  sectiou  2,  which  au- 
thorizes the  loser  to  sue,  section  8,  which  provides  for  relief  in  chancery, 
sectioD  4,  which  gives  the  right  to  any  person  to  sue  if  the  loser  or  his  cred- 
itor does  not  sue  within  six  months,  and  section  5,  which  authorizes  a 
recovery  from"  a  stakeholder  who  refuses  to  pay  over  on  demand,  all  refer  to 
section  1,  and  to  money  or  property  lost  as  mentioned  in  that  section.  That 
being  the  case  the  person  who  could  recover  from  a  stakeholder  under  sec- 
tion 5  must  be  one  who  had  lost  at  a  bet  on  a  game,  sport,  pastime  or  wager 
denounced  by  section  1.  And  in  Hutchings  v.  Stilwell,  18  B.  M..  777,  the 
court  held  that  a  person  who  had  bet  on  an  election  could  recover  of  the 
stakeholder  the  money  in  his  hands  under  section  5.  This  case  following 
Harris  v.  Love,  taken  in  connection  with  its  reference  to  that  case,  is  a 
virtual  re  affirmance  of  Conner  v.  Ragland  It,  therefore,  seems  to  us  that 
if  a  het  on  an  election  comes  within  the  statute— barring  the  statute  of  1854 
—that  a  bet  on  the  future  price  of  grain  clearly  is  within  it  The  rule  of 
the  common  law  requiring  penal  statutes  to  be  construed  strictly  has  been 
long  since  abrogated  in  this. State.  (General  Statutes,  chapter  21,  sections 
15,  16;  Commonwealth  v.  D,avis,  12.Bush,  240.)  And  now  such  statutes  are 
construed  with  a  view  to  carry  out  the  intention  of  the  legislature,  and 
under  this  rule  the  language  of  a  penal  statute  should  be  held  to  include 
cases  clearly  within  the  mischief  the  statute  was  intended  to  remedy,  unless 
such  construction  does  violence  to  the  language  used.  (Commonwealth  v. 
Helm,  9  Ky.  Law  Rep.,  532.)  The  difference  between  a  construction  under 
the  rule  as  laid  down  in  the  statute  and  the  strict  construction  required  by 
the  common-law  rule  is  that  a  case  may  come  within  the  former  unless  the 
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language  excludes  It;  while  it  is  excluded  by  the  latter  unless  the  language 
dearly  includes  it.  It  is  conceded  that  the  transactions  between  the  parties 
to  this  action  were  gaining  or  wagering  transactions.  If  they  were  it  seems 
to  us  that  it  does  no  violence  to  the  language  of  the  statute,  which  provides 
that  *  'every  contract,  *  *  *  transfer  or  assurance  for  the  consideration 
*  *  *  of  money  or  property  won.  lost  or  bet  at  any  game,  sport,  pastime 
or  wager,  shall  be  void."  To  hold  that  such  transactions  are  embraced  by 
the  statute,  the  words  "game"  and  "wager"  as  used  in  the  statute  most 
he  taken  in  their  most  comprehensive  sense.  It  was  so  held  by  this  court 
in  the  case  of  the  Commonwealth  v.  Helm,  supra,  in  construing  section  11 
of  the  same  article.  The  fact,  if  it  be  a  fact,  as  is  contended,  that,  at  the 
time  the  statute  was  passed,  there  was  no  such  thing  known  as  dealing  in 
futures  as  is  now.  practiced,  should  not  control  the  construction  of  the  stat- 
ute. The  object  the  legislature  had  in  view  was  to  deter  perrons  from  the 
pernicious  practice  of  betting  or  wagering  money  or  property  upon  the 
result  of  any  contingent  issue,  as  well  as  from  gaming  by  the  ordinary 
and  well-known  methods,  and  such  purpose  of  the  legislature  can  not  be 
defeated  by  the  invention  of  new  schemes,  no  matter  by  what  names  they 
may  be  called,  provided  they  are,  as  is  clearly  the  case  in  this  instance, 
betting,  gaming  or  wagering  contracts. 

That  the  legislature,  in  1884,  passed  an  act  applicable  alone  to  the  oity  of 
Lexington,  making  contracts  for  the  sale  of  bonds,  grain  or  other  com- 
modities for  future  delivery,  where  there  was  no  intention  upon  the  part  of 
either  party  of  making  an  actual  delivery  or  of  receiving  the  property, 
gaming,  is  no  evidence  of  the  intention  of  the  legislature  to  exclude  from 
the  general  statute  such  transactions  as  we  have  been  discussing.  In  the 
first  place,  it  prescribes  a  different  penalty  from  that  prescribed  for  other 
gaming.  The  legislature  may  have  had  reasons  for  imposing  a  larger  pen- 
alty for  such  offenses  if  committed  in  Lexington  than  if  committed  else- 
where. And  in  the  second  place,  it  makes  gaming  that  which  our  courts 
have  held  to  be  a  valid  contract;  it  makes  the  Intention  of  either  party  not 
•  to  receive  or  deliver  invalidate  the  contract,  whereas  our  courts  hold  that 
such  contracts  are  valid  unless  they  are  entered  into  with  the  mutual  agree- 
ment,  tacit  or  express,  that  they  are  not  to  be  performed  by  the  delivery  of 
the  goods,  and  payment  of  the  price.  And  in  the  third  place,  -we  can  see  no 
reason  why  the  legislature  declares  that  such  transactions  shall  be  deemed 
gaming  if  had  in  Lexington,  that  it,  therefore,  follows,  ex  necessitate,  that 
such  transactions  if  had  elsewhere  shall  be  valid.  Would  it  be  seriously 
contended  that  if  the  legislature  had  enacted  that  the  betting  on  a  horse 
race  shall  be  deemed  gaming  at  Lexington,  and  the  person  so  belting  sub- 
ject to  a  fine  of  125  to  $260,  that  it  would,  therefore,  follow  that  the  betting 
on  a  horse  race  elsewhere  in  the  State  could  not  be  embraced  by  the  general 
statute  against  gaming? 

It  is.  however,  Insisted  that  even  If  the  transactions  in  question  are  em- 
braced by  section  1  of  the  statute  that  there  is  no  statute  which  authorize* 
the  recovery  of  money  so  lost;  and  this  contention  is  based  upon  the  phrase- 
ology of  the  second  section,  which  is  the  only  statute  authorizing  the  recov- 
ery of  money  lost  at  a  game  or  wager.  "If  any  person  shall  lose  to  another 
at  one  time,  or  within  any  twenty-four  hours,  $5  or  more  •  •  •  and  shall 
pay,  transfer  or  deliver  the  same,  such  loser,  or  any  creditor  of  his,  may  re- 
cover the  same,  or  the  value  thereof,  from  the  winner,"  etc.  It  is  argued 
that  from  the  language  of  this  statute  it  can  only  apply  to  games  proper, 
and  to  shorts  and  pastimes.    If  the  words,  "or  within   any  twenty  four 
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hours,"  were  stricken  from  the  statute  the  seeming  difficulty  would  not 
jxist.  The  words  were  inserted,  not,  as  is  contended,  for  the  purpose  of  limit- 
ng  the  cases  in  which  a  loser  might  recover,  but  for  the  purpose  of  making 
ihe  statute  more  comprehensive.  It  might  frequently  occur  tfiat  parties 
would  engage,  for  example,  in  the  playing  of  cards,  and  at  no  one  time  dur- 
ing the  playing,  or  in  no  one  game  would  one  party  lose  to  another  as  much 
is  $5,  but  as  the  result  of  the  continued  playing,  or  the  playing  of  numerous 
^ames,  one  party  would  lose  to  another  considerably  more  than  $5,  and  the 
itatute  was  framed  as  it  is  to  meet  such  cases  as  that.  The  words  were 
dearly  not  intended  to  restrict  the  meaning  of  the  whole  section  so  as  to 
enable  a  party  who  has  lost  and  paid  money  on  a  bet  to  recover  only  in  eases' 
■vhere  the  bet  was  pending  not  longer  than  twenty-four  hours.  A  man  may 
ose  money  at  one  time  on  a  bet  that  bad  been  pending  for  several  days  or 
or  several  months— as  when  a  party  bets  upon  a  future  event— asr  for' 
jxample,  upon  a  horse  race  which  te  to  be  run,  or  a  prize  light  to  be  fought* 
between  two  pugilists  at  a  certain  place  ten  days  hence.  As  the  result  of 
;be  race  or  the  fight  one  party  loses.  He  has  then  lost  at  one  time.  Will  it> 
ae  seriously  claimed  that  the  statute  does  not  authorize  the  loser  to  recover 
n  such  case? 

So  in  the  case  of  the  appellant  and  the  appellees;  they  made  bets  upon* 
uture  events— that  is,  bets  as  to  the  price  of  wheat  or  other  commodities  at 
i  stated  time  in  the  future.  The  bets  were  made  under  the  guise  of  a  buy* 
ng  or  selling.  The  appellant,  for  example,  would,  on  the  1st  of  May,  pre- 
end  to  buy  of  the  appellees  1,000  bushels  of  wheat,  at  $1  per  bushel,  to  be 
ieliv6red  on  the  1st  of  June,  and  as  the  amount  of  the  bet  appellant  would 
leposit  with  the  appellees  $100,  it  being  understood  that  there  was  in  fact  to 
»  no  delivery,  but  that  the  bet  was  to  be  determined  on  the  basis  of  the 
lifference  in  the  price  paid  and  the  market  price  at  the  time  fixed  for  de- 
livery. On  the  l6t  of  June  wheat  has  declined,  and  is  only  worth  in  the- 
narket  90  cents  per  bushel.  As  the  result  of  this  decline,  appellant  loses 
lis  whole  $100.  Or  it  may  be  that  on  the  1st  of  June  wheat  will  be  worth 
>1.10  per  bushel;  in  that  event  appellant  wins  $100.  It  is  true  appellant  has, 
n  the  one  case,  sustained  his  loss;  in  the  other  case  the  appellees  have  lost. 
As  under  the  agreement  either  party  had  the  right  to  close  the  deal,  or  de- 
ermine  the  bet,  at  any  time,  whenever  they  did  so,  the  difference,  whatever 
it  may  have  been,  between  the  amount  pretended  to  have  been  paid  for  the 
ffheat,  and  the  market  price  at  the  time  of  the  close  of  the  deal,  represents 
he  amount  then  lost  by  the  one  party  or  the  other,  as  the  case  may  be.  And 
is  each  deal  is  thus  closed  the  money  is  lost  at  one  time,  within  the  mean- 
ing of  the  statute.  As  to  the  difficulty  in  determining  the  amount  lost  at 
my  one  time  in  a  series  of  transactions  we  have  nothing  to  do.  However, 
it  seems  to  us  to  be  no  morn  difficult  than  it  would  be  to  determine  the* 
iraount  lost  on  a  horse  race  which  took  place  a  month  subsequent  to  the 
time  the  bet  was  made. 

It  is  agreed  that  the  allegations  of  the  petition  are  not  sufficiently  certain 
)r  definite  as  to  the  losses,  etc.  This  is  not  an  objection  which  can  bp  made 
by  general  demurrer  (78  Ky. ,  If 3;  14  Bush,  6£5);  and  further,  the  action  is 
an  equitable  action  under  section  8  of  the  statute. 

As  we  are  of  opinion  that  the  transactions  set  out  in  the  petition  are  em- 

October  1, 1888—3 


Digitized  by 


Google 


276  CONTINENTAL  INS.  CO.  V.  HAYNES,  AC. 

braoed  by  section  1  of  the  statute,  and  that  under  section  2  tbe  appellant  is 
entitled  to  recover,  the  judgment  is,  therefore,'  reversed  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  and  for  further  proceed- 
ings. 


CONTINENTAL  INSURANCE  CO.  v.  HAYNES,  &o. 
(Filed  May  30,  1888.) 

1.  Insurance— A  contract  of  insurance  takes  effect  from  tbe  acceptance  by 
the  agent  of  the  application,  the  cash  premium  and  the  premium  notes,  sub- 
ject to  the  right  of  the  company  within  a  reasonable  time  to  reject  the  ap- 
plication. If  the  application  is  not  approved  it  is  tbe  duty  of  the  company 
to  notify  the  insured  and  return  the  premium,  and  if  it  does  this  before  loss 
the  contract  is  discharged ;  otherwise  not.  And  the  fact  that  the  application 
provides  that  the  policy  is  not  to  issue  until  the  application  is  approved  does 
not  alter  the  liability  of  the  company  in  this  regard. 

y  In  this  case  the  agent  received  the  application,  the  cash  premium  and  tbe 
premium  notes,  and  mailed  the  application  to  the  company.  The  receipt  for 
premium  recited  that  "policy  will  be  issued  if  application  is  accepted,"  and 
contained  a  request  to  the  assured  to  address  the  superintendent  if  policy 
should  not  be  received  within  thirty  days.  The  property  was  burned  twelve 
days  after  date  of  application.  The  application  was  mailed  by  the  agent  to 
the  company,  but  never  received,  and,  therefore,  no  policy  was  issued. 
After  the  loss  the  premium  was  tendered  back  to  the  insured,  but  refused. 
Held— That  the  company  can  not  reject  the  application  on  the  sole  ground 
that  it  was  not  received  before  the  loss,  and  is,  therefore,  bound,  the  risk 
having  been  fairly  and  honestly  contracted  for. 

2.  Same— The  fact  that  tbe  insared  stated  in  the  application,  in  answer  to 
a  question,  that  the  property  was  not  encumbered,  when  in  fact  there  was  a 
vendor's  lien  upon  it.  is  not  sufficient  to  avoid  the  contract,  as  the  insured 
stated  to  the  agent  the  character  and  extent  of  the  lien,  and  the  agent  in- 
dorsed tbe  fact  upon  the  application. 

lue  &  Blue  for  appellant. 

Nunn  &  Cruce  for  appellees. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

On  the  1st  day  of  March,  18S3,  and  for  some  time  before  and  after,  H.  A. 
Hodge  was  the  soliciting  agent  of  appellant  at  Marion,  Crittenden  county. 
By  his  commission  he  was  "authorized  to  receive  applications  for  insurance 
upon  dwellings  and  their  contents  *  *  *  in  accordance  with  written  or 
printed  instructions  from  this  company,  and  to  receive  and  transmit  with 
such  application  the  premiums  therefor,  in  accordance  with  tbe  terms  of  the 
form  of  application  issued  by  this  company."  ¥  *  *  On  the  day  named) 
above  appellees  applied  to  said  agent  for  insurance  upon  a  dwelling  house 
owned  by  them.  The  application  was  made  upon  one  of  the  forms  furnished 
by  the  company,    the  caption   of  which  was  as  follows:    "Application  of 

for  insurance  by  the  Continental  Insurance  Co.,  of  New  York, 

against  loss  or  damage  by  fire  or  lightning  in  the  sum  of dollars 

for  the  term  of years  from  the  date  the  risk  is  approved  by  the  com- 
pany at  its  office  in  Atlanta,  Ga.  And  it  is  understood  and  agreed  that  the 
insurance  hereby  applied  for  shall  be  binding  until  so  approved."  The  ap- 
plication was  filled,  as  required  by  the  facts  and  terms,  except  in  one  par- 
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loolar  to  be  hereinafter  considered,  sipped  by  appellees,  delivered  to  the 

gent,  and  by  him  mailed  in  a  printed  envelope,  directed  to  the  agency 

amed.    Appellees,  at  said  time,  paid  to  the  agent  the  cash  premium,  and 

lecuted  and  delivered  to  him  four  notes  for  the  remaining  premiums,  and 

?oeived  from  said  agent  a  receipt  as  follows : 

"Received  of  H.  A.  &  S.  C.  Haynes,  by  H.  A.  Haynes,  an  application  for 

jsnrance  by  the  Continental  Insurance  Co.  of  New  York,  to  the  amount  of 

WO,  on  his  property  for  the  term  of  five  years,  subject  to  the  approval  of  said 

unpany;  also  a  note  for  the  payment  of  premiums  in  installments,  asrepre- 

•oted  on  the  back  of  this  receipt;  also  cash,  13.60;  also ,  survey  fee; 

II  to  be  returned  if  polioy  is  not  issued. 

"Dated  at  Marlon  this  1st  day  of  March,  1888. 

"H.  A.  HODGE,  Agent.'1 

On  the  back  of  the  receipt  a  note  of  four  installments,  due  March  1,  1884, 

85,  1886  and  1887,  was  described,  and  then  among  other  provisions  were 

rinted :  "For  which  polioy  will  be  issued  if  application  is  accepted.    *    *    * 

f  you  do  not  receive  a  policy  within  thirty  days  from  date  of  this  receipt. 

r  if  notice  to  pay  an   installment  at  the  proper  time  fails  to  reach  you, 

lease  address 

"GEO.  S.  WOLFORD,  Superintendent. 

"Atlanta,  Ga." 

The  property  was,  on  the  nlgbt  of  the  13th  of  March,  1883,  without  fault 
pon  the  part  of  the  insured,  destroyed  by  Are,  and  the  company,  upon 
roper  proofs  of  the  loss  and  demand  for  indemnity,  having  refused  pay- 
lent.  this  suit  was  instituted,  resulting  in  a  judgment  against  It. 
It  Is  claimed  by  the  company  that  the  application  was  never  received,  and 
liat  it  never  approved  the  application  or  issued  a  policy  to  appellees;  that 
be  cash  premium  received  by  its  agent  was.  after  the  destruction  of  the 
roperty,  tendered  back  and  refused :  that  it  never  received  the  notes,  and 
bey  could  not  be  returned ;  and  so  there  was  no  contract  of  insurance  and 
o  liability  on  its  part.  There  is  but  little  evidence  that  the  application 
?as  received  at  the  Atlanta  office;  none,  it  maybe  said,  except  that  fur- 
ilshed  by  the  evidence  of  the  agent  that  he  mailed  it.  and  this  is  opposed  by 
he  officers,  two  in  number,  who  prove  that  they  had  charge  of  the  mail  at 
hat  office,  and  the  application  was  not  received.  There  is  no  evidence 
rhatever  that  the  application  was  in  fact  approved,  but  if  received  at  the 
Ime  found  by  the  jury  it  might  stand  approved  in  law  if  not  disapproved 
ritbin  a  reasonable  time.  But  if  the  appellee's  property  was,  by  the  con- 
ract  made  with  the  agent  of  appellant,  insured  until  he  was  notified  to  the 
ontrary,  then,  as  the  duty  was  not  devolved  on  him  to  see  that  hiH  applica- 
ion  was  accepted  or  to  anticipate  its  rejection,  then  it  can  not  be  said  that 
ppellant  was  prejudiced  by  the  erroneous  finding  of  facts  no  way  necessary 
o  fix  its  liability.  They  may  be  regarded  as  surplusage.  1  So  the  question 
rises,  what  contract  was  made  by  the  agent  of  appellant  with  appellee  as 
videnceu"  by  the  application  and  receipt  before  referred  to?  Did  the  con- 
ract  of  insurance  take  effect  from  the  acceptance  of  the  application,  the 
*sh  premium  and  the  premium  notes  by  the  agent,  subject  to  the  right  of 
foe  company,  within  a  reasonable  time,  to  reject  it  for  cause,  or  was  the  ap- 
plication and  transaction  with  the  agent  simply  a  proposal  for  insurance 
aot  to  take  effect  until  the  company  approved  and  issued  its  policy? 
Mr.  May,  in  his  work  on  Insurance,  says:  "But  a  company  which  has  in" 
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formed  Its  agent  that  they  will  re  11  Able  for  a  loss  after  the  paymeot  of  the 
premium  to  him  and  pending  its  reoeipt  by  them,  subject,  however,  to  their 
right  to  reject  the  risk  if,  from  the  rate  of  premium  or  otherwise,  it  be  not 
satisfactory,  will  not  be  allowed  arbitrarily  to  reject  it  and  refuse  a  policy, 
or  to  reject  it  merely  because  a  fire  has  intervened.  So  where  an  agent  is 
merely  authorized  to  receive  and  forward  applications  on  which  the  com- 
pany are  to  issue  policies,  if  approved,  as  of  the  date  of  the  application. 
And  this  rule  was  applied  where  the  loss  had  occurred  before  the  company 
had  received,  or  in  due  course  of  mail  would  regularly  receive,  the  applica- 
tion and  premium  forwarded  by  their  agent,  and,  therefore,  had  no  oppor- 
tunity to  disapprove :  and  where  tere  was  no  agreement  for  intermediate 
insurance,  except  what  is  to  be  inferred  from  the  iule  that  if  approved  the 
policy  was  to  bear  the  date  of  the  application.  Ttie  contract  was  held  to  be 
consummated  on  the  day  when  the  premium  was  paid,  and  it  was  said  that 
the  reservation  of  the  right  to  approve  did  not  give  to  the  insurer  the  ar- 
bitrary right  to  set  aside  any  contract,  however  fair,  made  by  their  agent, 
but  only  in  cases  where  the  agent  had  Teen  imposed  upon,  or  where  the  con- 
tract made  by  the  agent  would  operate  as  a  fraud  upon  the  right  of  the 
company."  (May  en  Insurance,  section  67.)  The  doctrine  of  the  text  is 
fully  supported  by  Perkins  v.  Washington  Insurance  Co.,  4  Cowen,  646; 
Llghtbody  v.  The  North  American  Insurance  Co.,  23  Wendell,  18;  Palm  v. 
Medina  Insurance  Co.,  20  Ohio  Reports.  5:9:  Insurance  Co.  v.  Webster,  (J 
Wallace,  129:  Taylor  v.  Merchants'  Fire  Insurance  Co  ,  tt  Howari'.  390:  Pat- 
terson v.  Royal  Insurance  Co.,  14  Grant's  Ch.,  119,  cited  in  3d  edition  of 
Bates'  Digest  Insurance,  4f>4. 

The  case  of  Palm  v.  Medina  Insurance  Co.  is  very  much  like  this  case  ns 
to  the  powers  of  the  agent,  and  the  provision  that  the  policy  was  not  to  be 
issued  until  the  application  was  approved,  and  the  reasoning  of  the  court 
seems  conclusive 

The  proof  is  that  it  was  the  habit  and  custom  of  this  company  to  make 
e  policy  of  insurance  correspond  in  date  with  the  application;  this  being 
,  if  the  contract  did  not  take  effect  until  the  application  was  approved 
then  there  would  be  a  payment  for  insurance  without  any  corresponding 
liability  on  the  company  for  the  time  intervening  between  the  application 
and  the  approval,  and  that  this  time  may,  without  exciting  inquiry,  last  for 
thirty  doys  seems  to  be  conceded  by  the  rteeipt.  On  ihe  other  hand  it  may 
be  said  if  the  application  is  not  accepted  the  company  would  lie  carrying  a 
risk  without  compensation,  as  the  premium  must  be  returned  unless  the  ap- 
plication is  approved.  Rut  this  is  simply  a  liability  resulting  from  the  se- 
lected mode  of  transacting  the  business,  and  really  amounts  to  but  little,  ai 
it  must  be  supposed  that  a  very  large  per  cent,  of  the  applications  are  ap- 
proved, and  that  no  agent  would  be  retained  whose  work  did  not  meet  this 
•demand. 

Insurance  companies  have,  in  each  community  where  they  solicit  business, 
agents  upon  whom  they  must  and  do  rely  for  the  information  necessary  to 
enable  them  to  take  judicious  rLsks.  These  agents  are  intrusted,  as  was  the 
one  in  this  case,  with  power  to  make  surveys,  to  collect  information  affect- 
ing the  risk,  and  from  these  facts  and  general  instructions  to  fix*  rates  in 
each  case  and  collect  premiums  aocording  to  the  rates  fixed.  This  being 
done,  to  hold  that  the  contract  is  at  this  point  suspended  until  the  applica- 
tion can  be  sent  to  a  distant  agency  by  mail,  without  anyone  being  charged 
to  look  after  its  transmission,  and  without  its  absence,  short  of  thirty  daye, 
exciting  reason  for  inquiry,  and  to  further  hold  that  during  this  time  of 
suspension   the  property  of  the  applicant  is  uncovered,  it   seems  would  be 
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rafcniry  to  the  usages  and  practices  of  such  business  and  the  common  un  • 
extending  of  business  men,  and  to  further  hold  that  an  application  made 
nder  such  circumstances  may  be  rejected  on  the  sole  ground  that  it  was 
t»t  received  before  the  property  was  destroyed  would  certainly  be  to  trifle 
itb  the  rights  of  those  who  seek  protection  from  these  chartered  agencies. 
If  insurance  companies  do  not  wish  to  incur  responsibility  until  the  ap- 
lication  has  passed  through  a  number  of  agencies  then  it  seems  that  they 
ight,  in  respect  to  the  common  understanding  and  the  usual  mode  of  doing 
ioh  business,  refuse  to  accept  premiums  and  premium  notes  until  satisfied 
ith  the  risk.  The  premium  is  the  price  paid  for  indemnity,  and  is  earned 
i  soon  as  the  risk  attaches ;  the  converse  is,  and  ought  to  be,  true,  that 
•oteotion  is  purchased  so  soon  as  the  rate  is  flxedand  agreed  upon,  and  the 
remium  paid  to  one  authorized  to  receive  it.  Tit  is  to  be  assumed  that  the 
impany  will  aooept  the  risk  if  advantageous  t!b  it,  which  it  must  be  if 
irly  and  honestly  contracted  for,  because  that  is  the  business  in  which  it 
engaged,  and  that  is  the  object  for  which  its  agent  acted;  and,  therefore, 
►  allow  it,  under  the  reservation  of  the  right  to  approve,  to  reject  simply 
jcause  a  loss  has  occurred  would  destroy  the  mutuality  of  the  contract  and 
iflict  upon  one  party  the  misfortune  he  had  provided  against. 
Oar  conclusion,. therefore,  is  that  the  contract  secured  indemnity  during 
le  interval  required  for  further  examination,  and  for  the  whole  time 
rnied  if  the  contract  for  that  time  was  aporoved.  If  it  was  not  approved 
was  the  duty  of  the  company  to  notify  the  insured  and  return  the  pre- 
lum!^ And  if  it  did  this  before  loss  the  contract  was  discharged;  other- 
ise  not.  And  it,  therefore,  follows  that  the  instructions  given  upon  this 
•anch  of  the  rase  were  more  favorable  to  appellant  than  it  was  entitled  to 
ceive. 

But  it  is  claimed  that  the  application  was  fraudulent  because  the  appli- 
tnt  said  in  his  application,  in  answer  to  a  question,  that  there  was  no  in- 
imbrance  on  the  property  when  in  fact  it  was  incumbered  by  a  vendor's 
en. 

The  fact  that  there  was  a  lien  upon  the  property,  and  the  extent  and  char- 
ter of  it,  was  made  known  to  the  agent,  and   he  endorsed  the  facts  upon 
ie  application.     So  there  was   no  fraud   in   this   respect,  and   the  question 
as  properly  submitted  to  the  jury. 
The  judgment  is  affirmed,  but  without  damages,  no  supersedeas  appearing. 
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HILL  &  ALCORN  v.  LELAND. 
WELCH  &  SAUFLEY  v.  SAME. 

Filed  May  2,  1888.    Appeals  from  Lincoln   Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Attorney  and  client— Contract  construed— Attorneys  were  employed,  as 
evidenced  by  a  written  agreement,  "to  appeal"  to  the  circuit  court  an  order 
of  the  county  court  probating  a  will,  and  also  to  appeal  to  the  Court  of  Ap- 
peals if  the  client  "should  deem  it  necessary,"  the  attorneys  to  be  paid  for 
their  services  a  fixed  amount,  an  additional  named  amount  to  be  paid  in  the 
event  the  attorneys  should  succeed  in  defeating  the  probate  of  the  will.  In 
an  action  by  the  attorneys  upon  this  obligation  the  defendant  alleges,  for 
defense,  that  he  demanded  of  his  attorneys  that  an  appeal  be  taken  from  the 
olrcuit  court  to  the  Court  of  Appeals,  which  was  not  done.  Held— That  the 
answer  does  not  present  a  defense.  The  contract  was  intended  to  bind  the 
attorneys  to  serve  the  defendant  in  the  Court  of  Appeals  in  the  event  an  ap- 
peal should  be  taken  to-  that  court,  but  was  not  intended  to  bind  them  to 
take  the  appeal. 

W.  O.  Bradley  and  P.  M.  MoRoberts  for  appellants;  Robert  Harding  for 
appellees. 

ALLEN  v.  COMMONWEALTH. 
Filed  June  6,  1888.     Appeal  from  Ohio  Circuit  Court.     Opinion  of  the  court 

by  Judge  Barbour,  reversing. 

1.  An  indictment  for  keeping  a  tippling  house  need  not  charge  anything 
more  than  the  defendant  has  kept  a  tippling  house,  the  term  "tippling 
house"  having  a  definite  and  well  understood  meaning. 

2.  To  constitute  the  statutory  offense  of  keeping  a  tippling  bouse  for  three- 
months  at  one  time  the  tippling  house  must  have  been  kept  for  three  con- 
secutive months.  Therefore,  under  an  indictment  for  keeping  a  tippling 
house  three  months  the  court  erred  in  instructing  the  jury  upon  the  theory 
that  the  indictment  charged  the  offense  of  keeping  a  tippling  house  for  three 
months  at  one  time,  and  in  rendering  a  judgment  upon  the  verdict  for  I2O0. 

3.  Local  option— In  localities  where  the  local  option  law  is  in  force  per- 
sons who  illegally  sell  liquor  violate  that  law,  and  if  proceeded  against  at 
all  it  must  bo  under  the  provisions  of  that  law. 

E.  D.  Guffy  for  appellant. 

BROWN  v.  BRADY. 
Filed  June  6.  1888.    Appeal  from    Carter  Circuit  Court.    Opinion    of  the 
court  by  Judge  Bowden,  affirming. 

1.  Pleading— Although  the  petition  was  defective  yet  as  the  answer  ten* 
dered  an  issue  in  regard  to  every  item  in  the  account,  and  the  record  shows 
that  the  case  was  prepared  with  reference  to  those  issues  and  that  they  were 
tried  by  the  jury,  after  verdict  nothing  more  is  required 

2.  Agents  — Counterclaim— In  an  action  by  an  agent  to  recover  com  pen  6a- 
tion  for  his  services,  lost  time  goes  in  diminution  of  the  value  of  his  services* 
and  is  not  matter  for  a  counterclaim,  no  fixed  salary  having  been  agreed  on. 

Thomas  W.  Mitchell  for  appellant;  E.  B.  Wilhoit  for  appellee. 

MULLINS,  &c.  v.  SIMPKINSON. 
Filed  June  6,  1888.     Appeal  from  Pendleton  Circuit  Court.    Opinion  of  th« 
court  by  Judge  Bowden,  affirming. 
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1.  Partnership—  Bar— One  partner  has  no  authority  by  implication  to  bind 
his  copartner,  after  dissolution  and  notice  thereof,  by  a  note  in  the  firm 
name,  even  though  executed  for  a  flrin  debt;  but  the  partner  refusing  to  be 
so  bound  is  not  discharged  from  liability  on  the  firm  debt  for  which  the  note 
wsb  given.  Therefore,  a  judgment  in  his  favor,  when  sued  on  the  note,  is 
sot  a  bar  to  an  action  on  an  account  for  which  the  note  was  given. 

2.  Same— Pleading— An  allegation  that  when  the  plaintiffs  accepted  the 
note  they  released  the  defendant  means  that  they  thereby  released  biin, 
which  is  an  erroneous  legal  conclusion  and  does  not  amount  to  an  averment; 
that  they  consented  to  release  the  defendant  and  look  to  the  member  of  the 
firm  who  executed  the  note. 

L.  T.  Applegate  for  appellants;  J.  T.  Simon  for  appellee. 

DOOM  v.  SXYDER'S  ADM'R. 

Filed  June  6,  1888.  Appeal  from  Marion  Circuit  Court.  Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing  on  original  and  affirming  on 
cross  appeal. 

1.  Bankruptcy— New  promise— In  an  action  to  recover  upon  an  absolute 
promise  by  the  defendant  to  pay  a  debt  from  which  he  has  betn  discharged 
in  bankruptcy  tbeie  can  be  no  recovery  upon  proof  of  a  conditional  promise 
to  pay. 

2.  Same— There  can  be  no  recovery  upon  a  conditional  promise  to  pay  such 
a  debt  without  an  averment;  thar  the  condition  has  happened. 

3.  Same— Bar— A  judgment,  for  the  defendant  in  an  action  upon  an  uncon- 
ditional promise  to  pay  such  a  debt  is  no  bar  to  an  action  to  recover  the 
same  debt  on  a  conditional  promise. 

Thomson  &  McChord  for  appellant;  John  D.  Wickliffe  for  appellee. 

HECK  v.  HECK. 

Filed  June  6,  1888.  Appeal  from  Jefferson  Court  of  Common  Pleas.  Opin- 
ion of  the  court  by  Judge  Barbour.  Judge  Bowden,  dissenting. 
In  an  action  by  a  son  against  a  father  to  recover  compensation  for  per- 
sonal services  there  must  be  proof  either  of  an  express  agreement  for  pay, 
or  such  facts  and  circumstances  as  satisfactorily  and  fairly  show  that  both 
parties  at  the  time  expected  and  understood  that  the  services  were  to  be  paid 
for,  and  the  court  is  of  the  opinion  that  this  idea  was  embodied  in  the  fol- 
lowing instruction  for  plaintiff  (appellee) :  ''The  jury  are  instructed  that  if 
Xbey  believe,  from  the  evidence,  at  the  time  or  soon  after  plaintiff  became  of 
age  he  applied  to  the  defendant  for  an  agreement  for  compensation  for  ser- 
vices to  be  thereafter  rendered,  and  the  defendant  induced  the  plaintiff  to 
work  for  him  under  the  expectation  of  compensation  for  services,  either  in 
money  or  property,  and  plaintiff  did  continue  so  to  work  for  him  under  such 
expectation,  the  law  is  for  the  plaintiff."  The  facts  which  the  jury  were 
thus  required  to  find  possess  all  the  elements  of  an  express  contract. 

Judge  Bowden,  dissenting,  holds  that  the  instruction  is  erroneous  in  that 
it  does  not  require  the  jury  to  find  that  the  "expectation  of  compensation" 
was  produced  by  anything  said  or  done  by  the  father. 
C.  B.  Seymour  for  appellant;  O'Neal,  Jackson  &  Phelps  for  appellee. 

BULLOCK  v.  SECREST. 

Filed  June  «,  1888.  Appeal  from  Kenton  Circuit  Court.  Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Obstruction  of  passway— The  grantee  of  a  way  over  another's  land  can 
not  stand  by  and  see  his  way  obstructed  by  a  tresspasser  and  then  demand 
of  the  grantor  another  way  over  some  other  part  of  his  land. 

2.  Allegation  and  proof— yariance— If  the  road  which  had  been  used  by 
the  plaintiff,  and  which  it  is  alleged  had  been  obstructed,  was  not  over  the 
grantor's  land,  and  is  not  the  way  which  was  contemplated  by  the  grant,  as  is 
Insisted  by  the  plaintiff  in  her  testimony,  then  the  plaintiff  was  not  entitled 
to  recover,  for  the  reason  that  there  was  a  complete  variance  between  the 
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allegations  and  the  proof,  the  road  which  it  is  alleged  was  obstructed  and 
that  which  is  proved  to  have  been  obstructed  being  different  roads. 
D.  A.  Glenn  for  appellant ;  J.  P.  Tarvin  for  appellee. 

BRANNIN,  BRAND  &  GLOVER  v.  LOUDEN. 
Filed  June  6,  1888.    Appeal  from   Henry  Circuit   Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 
•    Practice-— "The  instructions  are  not  made  part  of  the  record  either  by  an 
order  of  the  court  or  by  bill  of  exceptions.     All  of  the  evidence  is  cot  con- 
tained in   the  bill,  therefore,    none  of  the  errors  complained  of  can  be  con- 
sidered. ' ' 

Wm.  Carroll,  W.  B.  Moody  and  John  W.  Rodman  for  appellants;  John  D. 
Carroll  for  appellee. 

THE  DWELLING   HOUSE  INSURANCE  CO.  v.  WALSH. 
Filed  June   13,  1888.    Appeal  from   Grant   Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Fire  insurance— Condition  as  to  occupancy— Where  a  tenament  house  is  in- 
sured as  such,  a  provision  in  the  p<  luy  that  it  shall  become  void  if  the  house 
shall  become  vacant  or  unoccupied  does  not  apply  to  a  temporary  vacation 
of  the  premises  between  the  time  of  the  going  out  of  one  tenant  and  the  time 
in  which  another  tenant  could  enter,  during  which  the  owner  exercised  con- 
trol over  the  property,  provided  the  delay  was  not  unreasonable. 

In  this  case,  as  soon  as  one  tenant  ceased  to  occupy  the  premises  the  as- 
sured took  possession  and  was  diligently  preparing  the  house  for  some  other 
tenant  when  it  was  burned,  five  weeks  after  the  former  tenant  left  it.  Held 
—That  the  time  occupied  in  making  the  preparation  for  the  new  tenant  was 
not  unreasonable,  and  that  the  house  was.  at  the  time  of  the  fire,  under  the 
aotual  supervision  of  the  assured,  who  was,  in  legal  contemplation,  in  the 
occupancy  of  it. 

Westover  &  Points  for  appellant;  DeJarnette  &  Dickerson  for  appellee. 

CITY  OF  HENDERSON  v.  ALLEN  &  CO. 
Filed  June  13,  1888.     Appeal  from   Henderson   Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Bills  of  exceptions— The  court  has  no  power  to  extend  the  time  for  filing 
a  bill  of  exceptions  beyond  the  next  term  after  the  motion  for  a  new  trial 
was  overruled,  either  by  an  original  order  mto  that  effect  or  by  successive 
orders  extending  the  time  from  term  to  term.  And  a  bill  filed  after  one 
term  has  intervened  between  the  overruling  of  the  motion  for  a  new  trial 
and  the  filing  can  not  be  considered. 

2.  Same— A  bill  of  exceptions  not  signed  by  the  judge  can  not  be  consid- 
ered, although  an  order  of  court  reoites  that  it  was  signed  and  made  part  of 
the  record. 

John  L.  Dorsey  for  appellant ;  T.  E.  Ware  for  appellees. 

THOMPSON  v.  FARMERS  MUTUAL  INSURANCE  CO. 
Filed  June  13,  1888.     Appeal  from   Boone   Circuit   Court.    Opinion  of  the 
court  by  Judge  Bowden,  affirming. 

1.  Insurance— Severable  contracts— Where  separate  valuations  are  placed 
on  different  kinds  or  classes  of  property  insured  the  oontraot  is  severable, 
although  the  premium  is  entire. 

2.  Proof  of  loss- Waiver— Where  a  barn  and  the  tobacco  contained  in  it- 
were  separately  valued  and  insured  for  different  amounts,  the  prompt  pay- 
ment of  the  loss  on  the  barn  was  not  n  waiver  of  proof  of  loss  as  to  the  to- 

ti&coo. 
S.  F.  Tolin  for  appellant;  Riddell  &  Stevenson  for  appellee. 
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MAHLMAN  v.  WILLIAMS. 
Filed  June  IS,  1888.    Appeal  from  Kenton  Circuit  Court.    Opinion  of  the 

oourt  by  Judge  Bowden,  reversing. 

Supersedeas— B.  and  W.,  separate  creditors  of  T.,  each  claimed  a  superior 
right  to  a  sum  of  money  due  to  T.  from  L.,  In  whose  bands  It  was  gar- 
nished. The  court  decided  the  contest  in  favor  of  W.,  and  B.  appealed  with 
a  supersedeas.  The  judgment  was  affirmed,  and  W.  brought  this  suit  on 
the  bond  olaiming  that  the  surety  was  liable  for  the  amount  which  the 
garnishee  was  ordered  to  pay  to  him,  the  garnishee  having  become  Insolvent. 
Held— That  the  surety  is  not  liable  for  that  sum.  The  supersedeas  did  not 
cause  its  lo6s,  as  it  did  not  prevent  W.  from  having  the  garnishee  pay  the 
money  into  court. 

J.  M.  Tisdale  for  appellant;  O'Hara  &  Bryan  for  appellee. 

PHCENIX  INSURANCE  CO.  v.  WILKES  &  CO. 
Filed  June  18,  1888.    Appeal   from   Henderson   Circuit   Court.     Opinion   of 

the  court  by  Judge  Bowden,  reversing. 

Principal  and  agent— Insurance— He  who  deals  with  one  olaiming  to  be 
the  agent  of  another  must,  in  all  cases,  satisfy  himself  that  such  person  has 
the  authority  to  contract;  if  that  exists  there  may  be  powers  implied  from 
the  nature  of  those  expressly  conferred,  even  to  the  extent  of  binding  the 
principal,  notwithstanding  he  has  instructed  his  agent  not  to  exercise  them. 
But  when  the  only  express  power  of  an  agent  is  to  receive  applications  for 
insurance  and  forward  them  for  the  action  of  others,  the  power  to  make  a 
contract  can  not  be  implied. 

In  this  action  upon  an  alleged  oral  contract  of  insurance,  in  which  the 
defendant  denied  that  suoh  contract  was  made,  it  was  error  to  give  an  in- 
struction which  placed  the  right  to  recover  on  the  declaration  of  the  agent 
that  he  had  authority,  and  not  upon  its  existence. 

Teaman  &  Lockett  for  appellant;  M.  Merritt  for  appellees. 

REITZ  &  SONS  v.  McPHERSON. 
Filed  June  13,  1888.    Appeal  from   Butler  Circuit   Court.     Opinion   of  the 
court  by  Presiding  Judge  Ward,  affirming. 

1.  Practice— Neither  instructions  nor  depositions  in  cases  at  law  can  be 
considered  by  the  appellate  court  unless  made  part  of  the  record  by  order  of 
court  or  by  bill  of  exceptions. 

2.  Same— In  the  absence  of  a  part  of  the  evidence  the  only  question  that 
can  be  considered  is  whether  the  instructions  were  authorized  under  the 
issue  made  and  whether  the  judgment  is  supported  by  the  pleadings. 

N.  T.  Howard  for  appellants;  E.  D.  Guffy  for  appellee. 

WILLIAMSON  v.  FIRST  NATIONAL  BANK  OF  NEWPORT. 
Filed  June  16,  1888.     Appeal  from  Campbell  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Transfer  to  United  States  Court— Where  a  petition  and  bond  are  filed  for 
the  removal  of  a  cause  to  the  United  States  Circuit  Court,  -the  jurisdiction 
of  that  court  attaches  and  the  jurisdiction  of  the  State  court  is  divested 
upon  the  approval  of  the  bond,  provided  the  question  involved  depends  for 
its  solution  upon  a  law  of  the  United  States,  and  the  amount  in  controversy 
is  sufficient  to  authorize  the  removal. 

C.  J.  Helm  for  appellant;  John  S.  Ducker  for  appellee. 

FISHER  v.  FISHER. 
Filed  June  18,  1888.    Appeal  from  Boyd    Circuit   Court.     Opinion    of  the 

court  by  Judge  Bowden,  affirming. 

1.  Divorce  and  alimony— Although  a  divorce  was  obtained  by  the  husband, 
yet  if,  in  the  opinion  of  this  oourt,  it  should  have  been  denied,  and  the  wife 
should  have  been   divorced   from   bed   and   board,   and  should  have  been 
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awarded  alimony,  so  much  of  the  judgment  as  refused  alimony  may  be  con>. 
sidered  and  reversed. 

2.  Same— To  obtain  a  divorce  on  the  ground  of  abandonment  it  is  essen- 
tial that  the  applicant  should  not  have  been  in  fault.  The  wife  may  defeat 
the  husband's  prayer  by  reason  of  the  fact  that  his  conduct  was  such  as  to 
excuse  her  for  leaving  his  home,  yet  may  not  be  entitled  to  a  divorce  herself. 

In  this  case  the  husband  upon  his  cross  petition  was  granted  an  absolute 
divorce,  and  the  wife  was  refused  a  divorce  from  bed  and  board,  and  ali- 
mony. The  wife  appeals.  Held— That  the  judgment  refusing  alimony 
should,  upon  the  facts  stated  in  the  opinion,  be  affirmed.  The  question  ia 
one  of  fact  chiefly,  and  great  deference  must  be  paid  to  the  conclusion  of  the- 
judge  who  tried  the  case. 

W.  C.  Ireland  for  appellant;  John  F.  Hager  for  appellee. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


THE  KENTUCKY  LAW  REPORTER. 


EDITOR: 
EDWARD  W.   HINES Frankfort,  Ky. 

Vol.  10.  OCTOBER  15,  1888.  No.  8. 


KENTUCKY  COURT  OF  APPEALS. 


Shafer  v.  Commonwealth. 
{Filed  Nov.  19,  1887— Not  to  be  reported.) 

1.  Criminal  law —  Us?,  of  force  in  preventing  trespass — In  preventing  a  tres- 
pass upon  property  merely,  the  owner  or  possessor  will  not  be  justified  in 
wounding  the  trespasser  uuless,  in  the  attempt  to  prevent  the  trespass  or  re- 
move the  trespasser,  the  latter  assaults  him;  then  he  may  wound, if  necessary, 
in  defense  of  his  person. 

2.  Same—  The  fact  that  the  owner  or  possessor  of  the  property  uses  more 
force  thau  is  necessary  to  prevent  the  trespass,  does  not  justify  the  trespasser 
in  wounding  him. 

3.  Rights  of  joint  owners  of  chattel  jas  to  possession — While  one  of  several 
joint  owners  of  a  chattel  is  as  much  entitled  to  the  possession  as  another,  one 
joint  owner  can  not  enter  the  premises  of  another  and  take  from  him  the 
possession  of  the  joint  property,  when,  at  the  time,  the  tenant  in  possession 
is  protesting  against  the  removal.  In  so  doing  he  becomes  a  trespasser  ab 
initio. 

The  appellant,  one  of  two  joint  owners  of  a  plow,  entered  upon  the  prem- 
ises of  the  other,  who  was  in  possession  of  the  plow,  and,  having  expressed 
his  purpose  to  remove  it.  placed  it  upon  his  shoulder.  The  owner  in  posses- 
sion protested  against  the  removal,  but  the  appellant  disregarded  his  protest, 
and  thereupon  the  former  and  his  son  showered  stones  upon  appellaut,  who 
shot  and  wounded  the  father.  Held—  That  the  appellaut  was  a  trespasser  and 
had  no  right  to  wound  his  assailant,  although  the  latter  may  have  used  more 
force  than  was  necessary  to  prevent  the  trespass. 

4.  Self-defense— One  who  provokes  a  quarrel  and  begins  an  attack  is  not 
justified  in  slaying  his  adversary  to  protect  his  own  person  from  bodily  harm, 
although,  in  making  the  attack,  he  may  not  have  used  such  violence  as  would 
have  justified  his  adversary  in  taking  his,  the  assailant's,  life. 

Cochran  &  Son  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  appellant,  Shafer,  was  indicted  for  maliciously  shooting:  and 
wounding  John  T.  Sears  with  the  intent  to  kill  him,  and,  upon  the 
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trial,  was  found  guilty  of  shooting  and  wounding,  in  sudden  heat 
and  passion,  and  fined  $490.  The  two  were  neighbors,  living  on  ad- 
jacent farms  or  near  to  each  other,  and  each  claimed  the  right  to  the 
use  and  possession  of  a  plow  valued  at  eight  or  ten  dollars.  Sears, 
the  man  shot,  whs  in  the  possession  and  using  the  plow  on  his  larm. 
The  two  had  owned  and  used  it  jointly  in  the  construction  of  a  turn- 
pike road,  and,  the  work  having  been  completed,  Sears  took  it  into 
possession,  and  claims  to  have  purchased  the  interest  of  Shafer  for 
three  dollars  and  fifty  cents.  Shafer  admits  the  sale,  but  says  that 
if  the  money  was  not  paid  on  a  certain  day,  by  its  terms,  he  was  still 
to  retain  his  half  interest.  Some  arrangement  was  made  by  which, 
as  Sears  says,  he  was  to  loan  the  plow  to  Shafer  when  through  with 
it,  while  Shafer  says  they  were  to  use  it  alternately  for  so  many  days 
each.  Such  is,  in  substance,  the  statements  of  the  two  as  to  what 
transpired  prior  to  the  shooting. 

The  appellant,  with  his  horse  and  sled,  went  on  the  premises  of 
the  wounded  man  to  get  the  plow,  and,  informing  Sears  of  his  pur- 
pose, and  going  to  the  field  where  the  plow  was,  Sears  said  to  him 
he  could  not  get  the  plow,  and  that  he  must  leave  his  premise. 
Shafer  express  d  his  determination  to  take  it.  and  did  place  the 
plow  on  his  shoulder  and  start  for  the  sled,  when  Sears  approached 
him,  picking  up  some  stones  and  throwing  one  or  two  at  him,  being 
followed  by  his  *on,  who  threw  stones  likewise.  One  or  two  struck 
the  appellant,  who,  in  return,  pulled  his  pistol  from  his  pocket  and 
shot  S.»ars  in  the  leg,  and  snapped  the  pistol  several  times  at  the  son. 

From  the  testimony  of  both  Sears  and  Shafer,  they  were  on  friendly 
terms  until  Shafer  informed  him  that  he  intended  to  take  the  plow, 
and,  from  the  testimony  of  Shaler's  own  witness,  the  latter  had  ex- 
pressed that  intention  prior  to  his  entry  on  the  premises  of  Sears  on 
the  day  of  the  shooting.  There  was  evidently  a  bad  feeling  between 
the  two,  although  expressions  of  friendship  were  made  by  each  when 
Shafer  approached  tne  home  of  Sears  on  the  day  of  the  difficulty. 
It  is  argued  by  counsel  for  the  appellant  that,  if  Sears  had  killed 
his  client  when  throwing  the  stones  at  his  head  he  would  have 
been  guilty  of  murder,  or,  at  least,  manslaughter;  and  that,  if  the 
appellant  believed,  and  had  reasonable  grounds  to  believe,  that  he 
was  in  danger  of  great  bodily  harm,  at  the  time  he  shot,  from  either 
the  father  or  son,  had,  in  sell-defense,  the  right  to  use  such  force 
as  was  necessary  to  prevent  the  injury.  An  instruction  based  on 
self-defense  was  given,  at  the  instance  of  the  appellant,  with  a  slight 
modification  by  the  court,  that  seems  to  us,  if  erroneous  or  abstract, 
was  not  prejudical  to  the  substantial  rights  of  the  accused,  and  we 
are  inclined  to  adjudge  more  favorable  than  the  facts  authorized. 

The  entry  on  the  premises  of  Sears  was  certainly  not  forcible  or 
against  the  objection  of  Sears,  because  the  latter  had  said  to  the  ap- 
pellant that  he  could  get  the  plow  when  he  was  throueh  with  it; 
and  the  latter,  supposing  that  he  could  get  it  either  from  his  own 
version  of  the  arrangement  or  that  of  Sears,  entered  the  premises  for 
that  purpose. 

The  court  said  to  the  jury,  at  defendant's  instance,  that  if,  at  the 
time  of  the  shooting,  the  defendant.  Shafter,  and  Sears  were  the  joint 
owners  of  the  plow,  and  the  defendant  entered  on  Sears'  premises 
peaceby  [and  not  against  the  objection  of  Sears]  and  without  force 
took  possession  of  the  plow,  and  was  proceeding  to  carry  the  same 
away,  and  thereupon  said  Sears  and  his  son,  or  either  of  them,  as- 
saulted Shafer,  and  that  he  then  and  there  believed,  and  had  reason- 
able grounds  to  believe,  that  he  was  in  immediate  danger  of  losing 
his  life  or  suffering  great  bodily  harm,  and  that  said  shooting  was 
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necessary  to  avert  said  danger,  then  the  shooting  was  in  self-defense 
and  they  must  aquit. 

This  instruction  makes  the  peaceable  entry  jusify  a  wrongful 
taking  because  actual  f>rce  was  not  used  by  the  appellant  when 
taking  the  plow,  placing  the  one  in  the  lawful  possession  in  no  con- 
dition to  resist  the  taking  if  possession  of  the  joint  property  was 
obtained  without  actual  violence.  The  peaceable  entry  did  not 
authorize  Shafer,  when  on  tSio  premises,  to  take  the  plow  from  the 
possession  of  Sears  against  his  objections,  although  Shafer  may  have 
been  a  joint  owner.  The  modification  of  the  instruction,  inserted  in 
bracket^,  was  intended  to  say  to  the  jury:  If  not  taken  against  the 
objection  of  Sears,  and  without  force,  then  Shafer,  a-*  joint  owner, 
could  not  be  deprived  of  that  possession.  This  was  irroneous,  when 
applied  to  the  facts  of  the  ease,  for  the  reason  that  both  Shafer  and 
Sears  state  that  the  latter  objected  to  Shafer's  having  the  plow,  and 
the  latter,  in  not  very  becoming  language,  expressed  his  purpose  to 
take  it,  and  in  the  attempt  Sears  had  the  right  to  prevent  it,  u«ing  no 
more  for.-e  than  was  necessary  for  tnat  purpose,  and  then  not  to  the 
extent  of  inflicting  on  the  appellant  great  bo  lily  harm  or  taking  his 
life.  The  doctrine  is  well  settled,  at  least  by  this  court,  in  several 
reported  cases,  that,  in  preventing  a  trespass  upon  property  merely, 
the  owner  or  p  ssessor  will  not  be  justified  in  wounding  the  wrong- 
doer unless  the  latter,  in  the  attempt  to  prevent  the  trespass  or  re- 
move the  trespasser,  is  assaulted  by  him;  then  he  may  wound,  if 
necessary,  in  defense  of  his  person  or  familv.  See  Mcllvoy  v.  Cock- 
ran,  2  Mar.,  277;  Robinson  v.  Hawkins,  4  Monroe,  134. 

While  the  owner  may  use  sufficient  force  to  prevent  the  trespass 
or  the  taking  of  his  property,  the  doctrine  is  not  so  unlimited  as  will 
authorize  the  infliction  of  great  bodily  harm  or  the  taking  of  the 
life  of  the  trespasser  in  order  to  retain  the  possession. 

While  one  joint  owner  of  a  chattel  is  as  much  entitled  to  the  posses- 
sion as  another,  we  are  not  disposed  to  adjudge  that  one  co-tenant  can 
enter  the  premises  of  another  and  take  from  him  the  possession  of  the 
joint  property  against  his  consent  for  the  reason  that  he  can  seize  it 
without  violence,  when  at  the  time  the  tenent  in  possession  is  pro- 
testing against  the  removal.  He  heroines  a  trespasser  ab  initio  in 
such  a  state  of  case,  and  to  sanction  such  conduct  would  be  to  author- 
ize acts  of  violence  in  refusing  to  afford  the  party  in  possession  any 
relief  for  the  wrong  done  him.  The  question  presented  in  this  case, 
however,  is  not  as  to  the  rights  of  the  party  to  protect  his  premises  as 
against  the  trespasser  or  the  extent  to  which  he  may  defend  that 
possession,  but,  on  the  other  hand,  the  question  arises  as  to  the  right 
of  the  trespasser  to  shoot  or  slay  the  owner  or  one  in  the  lawful 
possession  who  attempts  to  exercise  more  force  than  is  necessary  to 
"prevent  the  trespass.  It  is  certain  that  one  who  is  the  assailant  or 
who  provokes  that  quarrel  and  begins  the  attack  is  not  exempt  from 
responsibility  because  he  was  compelled  to  slay  his  adversary  to  pre- 
vent his  own  person  from  bodily  harm,  although  in  making  the 
attack  he  may  not  have  used  such  violence  as  would  have  justified 
his  adversary  in  taking  his,  the  assailant's,  life.  In  this  case  the  de- 
cided weight  of  the  testimony  is  that  the  accused  had  made  known 
his  intention  to  take  the  plow  before  his  peaceable  entrance  into  the 
premises  of  his  neighbor,  and  of  that  fact  Sears  was  aware.  He  en- 
tered with  a  loaded  pistol  in  his  pocket,  and,  when  told  not  to  remove 
the  plow  but  to  leave  the  premises,  announced  his  purpose  to  have  it, 
with  an  oath,  expressive  of  his  meaning,  and  proceeded  at  once  to 
take  it  into  possession  in  the  presence  of  Sears  and  his  family.  He 
knew  full  well  that  his  action  would  provoke  the  difficulty  and  had 
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evidently  prepared  himself  for  the  conflict,  and  when  the  stones 
began  to  shower  upon  his  person  he  drew  his  pi9tol  and  tired,  the 
ball  striking  Sears  in  the  thigh.  Either  would  have  been  ifuilry  of 
homicide  if  the  blow  struck  by  the  one  had  taken  the  life  of  the 
other.  It  dots  not  follow,  because  Sears  used  more  force  than  was 
necessary,  that  Shafer,  the  accused,  becomes  justified  in  his  action. 
He  had  excited  and  inflamed  the  pui-sion  of  Sears,  not  only  by  the 
language  used  at  the  time  by  him  in  the  presence  of  his  family,  but 
by  taking  forcibly  the  plow  from  the  possession  of  Sears  and  reduc- 
ing it  to  his  own.  He  was  asserting  his  right  of  property  by  brute 
lorce,  and  armed  doubtless  for  the  purpose  of  slaying  his  adversary 
if  resistance  was  made  to  his  unlawful  conduct,  as  the  result  of  the 
quarrel  clearly  demonstrates.  We  perceive  no  self-defense  in  this 
case  but  a  plain  purpose  on  the  part  of  the  accused  to  take  what  he 
regarded  as  his  own  from  the  possession  of  Shafer  regardless  of  con- 
sequences. 
Judgment  below  affirmed. 


Watson,  &c.  v.  Carmon's  Adm'r. 

{Filed  Jan.  21,  1888— Not  to  be  reported.) 

(riftjt  —  Cavra  mortis— Res  judicata — A  father,  a  few  minutes  before  his  death, 
asked  hi*  daughter,  the  appellant,  who  was  his  housekeeper  and  kept  his  keys, 
to  hand  him  a  certain  promissory  note  out  of  the  drawer  where  he  kept  his 
papers,  which  she  did.  He  then  tried  to  write  something  on  the  back  of 
the  note,  but  being  unable  to  do  so  he  folded  the  note,  returned  it  to  his 
daughter,  and  fell  back  and  died.  Borne  time  prior  to  this,  when  about 
to  start  on  a  journey,  he  had  made  a  conditional  assignment  of  the  note 
to  appellant,  by  which  she  was  to  have  it  in  the  event  he  never  returned. 
After  the  testator's  death  appellant  delivered  this  note  io  her  father's  admin- 
istrator, asserting  no  claim  to  it.  In  h  suit  subsequently  brought  for  a  settle- 
ment and  distribution  of  the  estate,  to  which  appellant  was  a  party,  and  in 
which  an  account  whs  taken  of  advancements,  appellant  asserted  no  claim 
to  the  note,  and  no  such  claim  was  ever  asserted  until  this  action  was  insti- 
tuted, more  than  six  years  after  the  death  of  the  appellant's  father,  for  a 
recovery  of  the  note  or  its  proceeds.     Held  — 

1.  That  nothing  else  appearing  than  the  scenes  transpiring  at  the  time  of 
the  intestate's  death,  and  the  conditional  assignment  of  the  note  prior 
thereto,  the  court  would  hold  that  there  was  a  valid  gift  of  the  note  to  appel- 
lant and  that  she  is  entitled  to  recover;  but  her  subsequent  conduct  shows 
that  she  surrendered  all  claim,  if  any  she  had,  to  the  note,  in  order  that  it 
might  be  distributed  between  all  the  children. 

2.  A  judgment  in  an  action  determines  all  questions  that  ought  to  have 
been  preseuted,  and  such  as  are  essentially  connected  wiih  the  subject  matter 
of  the  litigation,  aud  every  matter  coming  within  the  legitimate  purview  of 
the  action,  both  in  respect  to  matters  of  claim  and  defense.  Therefore,  the 
judgment  in  the  action  for  a  settlement  and  distribution  of  the  estate  of 
appellant's  father  in  which  the  question  of  advancements  were  litigated  is  a 
bar  to  the  recovery  sought  in  this  action. 

Hargis  &  Eastin  and  D.  G.  Park  for  appellants. 

Robertson,  Smith  &  Bobbins  for  appellee. 

The  facts  are  stated  in  the  Syllabus. 

Appeal  from  Graves  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Pryor. 

If  there  whs  nothing  else  appearing  in  this  case  but  the  scenes 
•transpiring  at  the  death-bed  of  Thomas  Carmon  when  he  delivered 
the  note  on  MeElrath  to  his  daughter,  conneced  with  the  assignment 
made  prior  to  his  departure  for  Hot  Springs,  by  which  she  was  to 
have  the  note  in  the  event,  he  never  returned,  we  would  have  but 
little  difficulty  in  determining  that  it  was  a  valid  gift  causa  ynortis, 
and  vested  her  with  title.  His  intention  to  give  the  note  to  his 
daughter  was  manifest,  but  whether  he  designed  to  annex  any  con- 
dition to  it  or  upon  what  terms  does  not  appear;  nevertheless,  if  there 
were  no  other  facts  with  reference  to  the  gift  of  the  note  but  those 
occurring  prior  to  and  almost  at  the  moment  the  intestate  ceased  to 
live,  we  would,  as  a  matter  of  law,  adjudge  that  she  was  the  owner 
under  the  gift  from  the  father. 

Thomas  Carmon,  the  father  of  the  appellant,  died  in  February, 
1876,  leaving  several  children,  among  them  the  appellant.  He 
owned  considerable  real  and  personal  estate  and  had  made  advance- 
ments in  land  and  personalty  to  all  his  children.  In  September 
1876,  his  children  united  in  a  petition  in  which  it  is  alleged  that  he 
owned  certain  land  and  lots  that  were  indivisible;  that  advance- 
ments had  been  made  toallof  his  children,  deicribingthe  nature  and 
character  of  the  advancements  to  each;  then  asking  a  sale  of  cer- 
tain land  and  lots,  and  that  each  child  account  for  the  advancements 
made  and  for  an  equitable  settlement  and  distribution  between  the 
-children.  The  administrator,  H.  S.  Hall,  although  not  named  in  the 
caption,  is  named  as  a  defendant  in  the  body  of  the  bill,  and  after 
this,  and  before  or  at  the  time  the  judgment  was  rendered,  asks  for 
.such  a  judgment  as  will  guide  him  in  the  settlement  of  the  estate. 
During  the  progress  of  the  action  one  of  the  children  filed  an  answer 
making  it  a  cross-petition  against  the  present  appellant,  claiming 
the  title  to  certain  land  that  the  appellant  held  by  an  unrecorded 
<leed,  Irom  her  father.  She  answered  this  cross- pet  it  ion,  being  rep- 
resented by  able  and  experienced  counsel,  in  which  she  states  that 
she  knew  very  little  about  the  objects  of  the  petition,  not  being 
present  when  it  whs  drafted.  All  she  knew  was  that  it  whs  designed 
to  settle  her  father's  estate.  She  alleged  the  existence  of  certain 
mistakes  in  the  petition  and  that  her  father  had  made  her  a  deed  to 
the  land  claimed  but  not  to  be  recorded  until  after  his  death.  That 
this  accounted  for  the  d^ed  being  with  his  papers  at  his  death.  That 
she  is  the  riff /iff tit  owner  of  the  taut/,  and,  by  the  gift  of  if,  she  believed 
her  father  only  intended  to  make  her  equal  with  his  other  children  in 
what  he  had  already  (fit-en  them.  And,  in  addition  to  this  property, 
she  should  share  equally  with  the  other  children  in  the  distribution  of 
the  balance  of  his  estate  not  yet  distributed.  She  will  not  undertake 
to  state  how  much  each  has  received  as  she  does  not  know.  She 
asked  that  she  be  quieted  in  her  title,  and  for  an  equitable  settlement 
of  the  balance  of  the  estate.  The  deed  referred  to  gave  to  the  appellant 
160  acres  of  land;  also  the  family  residence  and  all  the  household 
and  kitchen  furniture.  A  great  number  of  depositions  were  taken 
in  the  case  on  the  subject  of  advancements  and  among  them  that  of 
the  appellant,  who  testifies  directly  on  the  subject  both  as  to  advance- 
ments made  to  herself  and  to  others.  A  judgment  was  rendered  in 
the  action  determining  the  value  of  the  advancements,  their  char- 
acter and  amount,  to  each  child,  and  directing  a  sale  of  the  land  and 
lots  not  conveyed  to  his  children,  with  the  further  statement  in  the 
judgment  that  out  of  this  land  and  lots  mid  personal  assets  the  chil- 
dren will  be  made  equal  or  as  nearly  so  as  the  assets  will  permit.  The 
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administrator  was  directed  to  distribute  the  assets  in  his  hands  to* 
the  children,  observing  strictly  the  directions  given  as  to  the  distri- 
bution. The  directions  were  that  those  who  had  received  less  than 
others  should  be  made  equal. 

When  Thomas  Cannon  died  H.  S.  Hall  was  appointed  his  admin- 
istrator, and  the  note  now  in  controversy  was  delivered  up  to  him  by 
the  appellant.  The  appraisers  and  others  were  present,  and  no  claim 
whatever,  as  they  state,  made  by  the  appellant  to  the  note  or  its  pro- 
ceeds. The  administrator  lived  in  the  town  of  May  held;  was  a  man 
of  business  intelligence  and  capacity,  and  entirely  disinterested  in 
the  settlement  of  the  estate  between  Cannon's  children.  He  took 
this  notp,  together  with  the  other  evidences  of  debt,  into  his  posses- 
sion, collected  the  money,  and  has  distributed  the  proceeds  between 
the  children.  The  notes  and  papers  of  the  intestate  were  delivered 
to  him  shortly  after  the  death  of  the  intestate,  in  the  year  1876,  and 
he  swears  that  no  claim  whatever  was  made  by  the  appellant  upon 
him  at  any  time,  for  the  note  or  its  proceeds,  until  this  action  was 
instituted  in  December,  1882.  The  original  action  was  filed  by  the 
appellant  and  others  for  a  settlement  and  distribution  of  the  estate, 
charging  the  advancements  made  to  each  child  as  early  as  Septem- 
ber, 1876.  In  appellant's  deposition  given  in  that  case,  in  which 
she  alludes  to  the  deed  that  is  proven  was  with  the  note  when  taken 
from  the  bureau  of  her  father  a  few  minutes  before  his  death,  she 
testifies  as  to  advancements,  but  sets  up  no  claim  to  a  note  that  now 
amounts,  principal  and  interest,  to  a  sum  equal  to  each  child's  por- 
tion of  the  entire  estnt".  She  also  asks,  in  that  case,  for  an  equita- 
ble settlement  of  the  estate  between  the  children;  and,  while  she 
may  have  been  ignorant  as  to  the  facts  alleged  in  the  original  peti- 
tion when  she  filed  her  answer  to  the  cross  petition,  she  was  rep- 
resented by  counsel,  learned  in  law,  and  in  every  way  capable  of 
advising  her  as  to  her  rights  in  the  estate.  She  made  no  claim  to 
him  in  regard  to  this  note,  but,  on  the  contrary,  alleged  in  her  plead- 
ing that  her  father  conveyed  to  her  the  tract  of  land  described  in 
her  answer.  His  house  and  Jot  in  Maytield,  including  all  his  house- 
hold furniture  in  order  to  make  her  equal  with  the  other  children, 
and  that  the  b  dance  of  the  estate  was  to  be  distributed  equally  be- 
tween them.  She  knew  then  the  administrator  had  this  note,  and, 
perhaps,  collected  it;  and  with  an  attorney  conversant  with  the  facts 
alleged  in  the  pleadings,  and  aided  by  a  client  of  more  than  ordinary 
intelligence,  as  her  disposition  shows  the  appellant  to  be,  no  such 
statement  would  have  been  made  in  a  pleading  by  the  attorney  for 
the  client  if  she  had  informed  him  of  her  claim  to  this  note;  and 
her  own  conduct,  with  reference  to  the  claim,  conduces  clearly  to 
show  that  she  had  surrendered  all  claim,  if  any  she  had,  to  'this  note 
in  order  that  it  might  be  distributed  between  all  the  children.  If 
not,  when  this  petition  was  filed  it  was  her  duty  to  have  disclosed 
the  gift  and  the  nature  of  the  advancements  to  her;  and,  if  ignor  mt 
of  what  the  petition  contained  when  filing  her  answer  and  asking 
for  a  settlement,  she  should  have  asserted  this  right.  If  not,  then 
when  the  court  had  rendered  a  judgment  charging  her  with  the  ad- 
vancements received,  as  well  as  her  brothers  and  sisters,  she  should 
have  made  this  advancement  known.  The  principal  object  of  that 
original  action  was  to  ascertain  what  each  child  had  received  in 
order  that  a  distribution  might  be  made.  It  was  a  question  directly 
in  issue  and  much  proof  taken  on  the  subject,  and  this  note  or  its 
proceeds,  then  in  the  hands  of  the  administrator,  was  as  much  a  part 
of  the  assets  to  be  distributed  as  any  part  of  the  estate  of  the  intes- 
tate.   It  had  gone  into  the  hands  of  the  administrator  for  that  pur- 
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pose,  and  if  the  appellant  can  now  set  up  claim  to  it  there  is  no 
reason  why  the  other  children  may  not  say  that  other  notes  collected 
by  the  administrator  were  given  to  t hem T  and  the  judgment  of  1878 
rendered  a  complete  nullity.  The  administrator  has  distributed  the 
estate  except  some  claims  in  litigation.  lie  has  not  in  his  hands 
enough  to  make  the  other  children  equal  to  the  appellant,  and,  to 
give  her  the  note  and  interest,  would  be  to  distribute  to  her  twice  as 
much  as  any  of  the  other  children  receive.  The  appellant  swears 
that  she  asserted  claim  to  the  note  when  it  was  delivered  up.  In 
this  she  is  not  sustained  by  the  administrator  or  the  appraisers,  and 
it  is  unreasonable  to  suppose  that,  from  1876  to  December,  1882,  she 
stood  by  with  this  claim  collected  by  the  administrator,  and  to  which 
she  now  says  she  was  entitled,  and  never,  at  any  time,  demanded  it 
of  him  in  any  manner  whatever.  Now  this  fact  conduces  strongly  to 
show  that  she  did  not  regard  the  delivery  of  the  note  as  a  gift/but 
if  so,  the  subsequent  proceedings  in  the  suit  to  seitle  the  estate 
already  noticed  estops  her  from  setting  up  the  claim  against  the  ad- 
ministrator or  the  other  children. 

It  is  well  settled  that  a  judgment  in  an  action  determines  all  ques- 
tions that  ought  to  have  been  presented,  and,  as  Mr.  Freeman  on 
Judgments  sax  s,  "such  as  are  essentially  connected  with  the  subject 
matter  of  the  litigation,  and  every  matter  coming  within  the  legiti- 
mate purview  of  the  original  action,  both  in  respect  to  matters  of 
claim  and  defense."    Third  edition,  section  249. 

It  is  insisted  that  this  present  action  for  the  recovery,  of  the  note,  or 
its  proceeds,  is  a  distinct  and  separate  cause  of  relief,  because  the  title 
to  the  note  was  not  involved  in  the  action  for  a  settlement  of  the  es- 
tate, and  in  suppdrt  of  this  view  of  the  question  the  case  of  Mallory 
v.  Horan,  49  New  York,  111,  is  cited,  where,  in  an  action  to  set  aside 
a  deed,  the  wife  failed  to  allege  that  she  had  an  ineh<  ate  right  of 
dower  in  the  land  that,  if  pleaded,  constituted  no  defense  to  the 
action  or  entitled  her  to  any  relief.  If  it  was  proper,  or  could  have 
been  used  a-*  a  defense  against  the  claim  of  the  plaintiff,  it  should 
have  been  set  up.  Suppose  the  appellant  was  adjudged  entitled  to 
this  note,  then  the  judgment  rendered  in  the  former  action  was 
erroneous,  because  it  failed  to  charge  the  appellant  with  that  gift  as 
an  advancement.  The  appellant  uas  bound  to  present  the  claim  in 
that  action  or  be  forever  barred.  Why  was  all  the  mass  of  testimony 
taken  in  that  case  if  the  subject  of  advancements  was  not  involved? 
Such  was  the  relief  sought,  and  the  appellant,  being  one  of  the  plain- 
tiffs, is  as  much  bound  by  the  judgment  as  if  she  had  been  a  de- 
fendant; and  in  the  same  action,  when  she  comes  to  answer  the 
cross-petition  of  one  of  the  defendants,  she  alleges  the  advancements 
made  to  her  and  claims  that,  as  to  the  balance  of  the  estate,  she  is 
to  share  equally  with  the  rest  of  the  children.  The  doctrine  of  res 
adjudicate  can  not  well  be  applied  to  any  case  if  not  to  the  one  be- 
fore us. 

Jt  is  said  that  the  judgment  in  the  original  action  was  not  final, 
as  no  final  order  of  distribution  had  been  made.  This  is  immaterial. 
The  judgment  settled  the  nature  and  amount  of  advancements.  The 
administrator  and  the  heirs  have  distributed  under  it  as  directed, 
and  if  rendered  by  mistake,  or  there  was  an  omission  to  charge  all 
with  advancements  made,  that  case  might  have  been  re-opened  for 
grounds  shown. 

The  judgment  below  must  be  affirmed . 
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Dickinson  v.  Gray. 

Cincinnati  <fc  Southwestern  Railway  Co.  v.  Gray. 

(Filed  June  16,  1888— Not  to  be  reported.) 

1.  Clerical  misprision — The  defendant  having  admitted  that  he  owed  the 
plaintiff  $787.40,  and  paid  that  amount  into  court,  the  court  erred  in  giving 
credit  in  the  judgment,  by  only  $747.40  on  that  account,  but  this  was  only  a 
clerical  misprision,  and  no  motion  having  been  made  to  correct  it,  the  de- 
fendant can  not  complain  upon  appeal. 

2.  Exceptions  waived — As  the  defendant's  exceptions  to  certain  portions  of 
the  evidence  were  never  called  up  and  acted  upon,  he  can  not  now  insist  upon 
them  or  complain  of  the  failure  of  the  lower  court  to  act  upon  them. 

3.  Contract  to  build  railroad  construed — D.  contracted  with  a  railroad  com- 
pany to  build  a  certain  part  of  its  road.  G.,  as  a  sub  contractor,  entered 
into  a  contract  with  D.  to  furnish  the  materials  and  construct  the  piling 
and  trestling  upon  the  road  for  a  certain  distance,  the  contract  providing 
for  monthly  payments,  based  upon  estimates  to  be  made  by  the  chief  engi- 
neer of  the  railroad  company,  it  being  further  agreed  that  the  engineer 
should  be  the  sole  judge  and  arbiter  in  all  cases  of  disagreement,  difficulty 
or  dispute,  as  to  the  quality  or  amount  of  work  performed,  and  that  his  de- 
cision, given  in  writing,  should  be  in  the  nature  of  an  award,  and  conclusive 
npon  the  parties.  The  work  having  been  suspended  by  G..  under  notice 
from  D.,  and  never  resumed,  G.  brought  this  notion  to  recover  an  alleged 
balance  due  him  for  work  done  and  materials  furnished  under  the  contract, 
and  for  profit  which  he  claimed  he  would  have  made  if  he  had  been  permit- 
ted to  complete  the  work.  Held — That  the  provision  that  the  decision  of 
the  chief  engineer  should  be  in  the  nature  of  an  award  and  conclusive  was 
not  intended  to  apply  to  the  ordinary  estimates  that  might  be  made  from 
time  te  time,  but  only  in  case  of  a  dispute  between  the  parties,  submitted  to 
the  engineer;  nor  can  a  "final  estimate.*'  made  in  the  absence  of  one  of  the 
parties,  and  without  his  knowledge,  be  regarded  as  an  award  under  this  pro- 
cision  of  the  contract. 

4.  Same— The  contract  between  D.  and  G.  provided  that  in  the  event  the 
railway  compauy  should  fail  in  negotiating  its  bonds  fast  enough  to  meet 
the  monthly  estimates  of  D.  he  should  have  the  right  to  cancel  the  contract 
upon  giving  G.  ten  days'  notice  in  writing,  and  that  upon  giving  such  notice 
the  contract  for  future  work  should  be  considered  null  and  void,  and  that 
D.  should  be  liable  only  "for  work  and  labor  done  and  matensls  furnished 
up  to  the  date  of  such  cancellation  and  termination."  Held  That  the 
work  having  been  stopped  under  notice  from  D.,  G.  is  entitled  to  recover 
for  what  he  actually  did  under  the  contract:  nor  is  his  right  to  recover 
restricted  to  such  materials  as  had  been  delivered,  inspected  antl  received  at 
the  time  he  received  the  notice.  He  is  also  entitled  to  recover  the  contract  price 
for  materials  purchased  and  on  hand  for  use  in  the  road  when  D.  terminated 
the  contract. 

5.  Same—  Although  the  notice  under  which  G.  stopped  work  was  a  notice 
to  suspend  work,  and  not  a  notice  to  stop  it  finally  and  to  cancel  th*  con- 
tract, yet,  as  he  then  ceased  the  work  and  never  resumed  it,  he  must  be  re- 
garded as  having  accepted  the  notice  given  in  lieu  of  the  ten  days'  notice 
named  in  the  contract.  His  claim  for  prospective  profits  can.  not,  therefore, 
be  allowed. 

6.  Garnishment  —Notice—The  railway  company  was  made  a  party  defendant 
to  G.'s  action  against  D.  It  objected  to  the  filing  of  an  amended  petition 
seeking  to  subject  its  indebtedness  to  D.,  and  upon  the  amended  petition 
being  filed  demurred  to  it.  Upon  this  pleading  an  attachment  was  issued 
September  16,  1882,  which  was  not  served  on  the  railroad  company  until 
September  25.  1882.  On  September  20,  1882,  the  company  settled  with  D. 
Held—  That  the  company  can  not  now  be  heard  to  say  that  it  had  no  notice 
of  the  proceeding  to  subject  what  it  owed  D.  until  the  attachment  was  served. 
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7.  Pleading—  Judgment—  The  company  filed  an  answer  alleging  that  it  had 
paid  D.  in  full  prior  to  September  20,  1882,  and  denying  that  it  owed  him 
anything  on  the  16th  of  September,  1882.  The  affirmative  averments  of  the 
answer  appearing  not  to  be  traversed,  the  lower  court,  at  the  first  hearing, 
dismissed  the  action  as  to  the  company,  but.  at  Ihe  same  term  of  the  court, 
a  motion  was  made  to  set  aside  this  much  of  the  judgment.  The  court,  by 
an  order,  reserved  the  question  arising  on  the  motion  until  a  subsequent 
term,  when  it  rendered  judgment  against  the  company  also,  it  appearing 
that  when  the  answer  was  filed  it  was  agreed  that  its  afflrmntive  stutements 
should  be  regarded  as  traversed.  Held—  That  the  judgment  againet  the 
company  was  proper.  It  was  not  out  of  court  when  the  judgment  wrh  ren- 
dered. It  was  a  defendant  to  the  suit,  and  had  made  an  issue  as  to  its  in- 
debtedness which  it  failed  to  sustain. 

8.  Pleading — A  statement  by  the  defendant  in  his  answer  that  he  had  "no 
knowledge  or  information v  as  to  certain  matters  which  were  not  presump- 
tively within  his  knowledge,  was  equivalent  to  saying  that  he  had  no  "suffi- 
cient knowledge  or  information  to  form  a  belief." 

9.  Reversible  errors—The  fact  that  the  lower  conrt  allowed  certain  items  of 
an  account  because  it  erroneously  thought  thst  no  i>*sue  as  to  them  had  been 
formed  does  not  authorize  a  reversal  of  the  judgment,  the  evidence  being  suf- 
ficient to  support  the  allowance  of  those  items. 

Sim  rail  &  Mack  for  appellants. 

J.  G.  Carlisle,  Chas.  Eginton  and  Raymond  C.  Gray  for  appellee. 

£ppeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Prior  to  June,  1881,  P.  P.  Dickinson  contracted  with  the  Cincinnati 
A  Southeastern  Railway  Company  to  build  its  road  from  Newport, 
Kentucky,  to  Hazelareen.  Kentucky,  a  distance  of  about  135  miles. 
On  June  23, 1881.  the  appellee,  John  Gray,  as  a  subcontractor,  entered 
into  a  emit  rat  with  the  appellant,  Dickinson,  to  furnish  the  materials 
and  construct  the  piling  and  trestling  upon  the  road  between  the 
towns  of  Dayton  and  Augusta,  a  distance  of  forty  miles,  the  work  to 
tie  completed  by  November  1,  1881,  and  to  be  done  under  the  super- 
vision of  the  chief  engineer  of  the  railroad.  Shortly  after  the  mak- 
ing of  the  contract  Gray  began  to  make  contracts  with  third  parties 
for  the  necessary  materials.  The  appellant,  Dickinson,  was  to  fur- 
nish to  Gray  bills  for  the  work.  The  record  clearly  discloses  that 
there  was  much  delay  in  doing  to,  and  that  Gray  frequently  com- 
plained of  it. 

The  proposed  road  was  lo -ated  along  or  near  the  Ohio  river,  and 
it  was  desirable  to  obtain  the  material  by  water  transportation  and 
as  soon  after  making  the  contract  as  possible,  owing  to  the  then 
price  of  lumber  and  the  stage  of  the  water.  The  work  was  not  com- 
pleted at  the  time  named  in  the  contract,  but  progressed  until 
May  20,  1882,  when  it  was  stopped  under  notice  from  Dickinson  to 
Gray  to  suspend  until  further  orders.  The  work  was  never  resumed, 
and  on  July  17,  1882.  Gray  brought  this  action  against  Dickinson  to 
recover  an  alleged  balance  of  $ in, 580.5  \  for  work  done  and  materials 
furnished  under  the  contract,  and  $2  1,940.78  profit,  which  he  claimed 
he  would  have  made  if  he  had  been  permitted  t  >  complete  the  work. 
The  railroad  company  was  made  a  defendant,  it  being  averred  that 
Dickinson  was  a  nonresident,  and  that  it  was  indebted  to  him,  upon 
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its  contract  with  hini  for  the  building  of  its  road,  in  the  sum  of  $42,- 
706.80,  and  that  a  suit,  brought  by  Dickinson  against  the  comjwny, 
was  then  pending  in  the  United  States  Court  to  recover  it  and  enforce 
a  lien  upon  the  road. 

An  attachment  against  this  indebtedness,  or  enough  of  it  to  satisfy 
Gra.v's  claim,  was  sued  out  in  this  case  on  Hejrtember  16,  1882,  and  of 
it  the  company  had  notice,  a*  it  was  then  a  party  to  the  suit,  and 
first  objected  to  the  filing  of  the  amended  petition  upon  which  it 
issued,  and,  upon  its  beinsr  filed,  demurred  to  it.  It  settled  with 
Dickinson  September  20,  1S82,  paying  him  in  money  and  bonds  more 
than  the  amount  of  Gray's  claim.  Dickinson  denied  that  he  owed 
Gray  anything,  save  $787.40,  which  he  tendered  and  paid  into  court. 
The* company  tiled  an  answer,  which,  by  the  understanding  or  under 
the  agreement  between  counsel,  must  he  regarded  and  treated  as  a 
mere  denial  of  indebtedness  t*  Dickerson. 

The  lower  court  rendered  judgment  for  Gray  against  Dickinson, 
and  also  against  the  company  as  a  garnishee  defendant,  for  $1.3,410.13, 
with  interest  Irom  May  20,  1S62,  subject  to  si  credit  of  $747.40,  as  of 
May  7,  1S88,  by  reason  ol  the  amount  paid  into  court.  Dickinson 
has  appealed,  and  also  the  company.  The  two  appeals  are  upon  the 
same  record  and  are  heard  together.  The  appellee,  Gray,  has  a 
cro*s  petition  in  each  case,  contending  that  his  claim  for  profits  should 
have  been  allowed.  We  will  consider  the  questions  upon  Dickin- 
son's appeal  first. 

It  is  manifest  that  the  credit  given  by  the  court  below  in  its  jucte- 
ment  should  have  been  $787.40  instead  of  $747.40,  but  the  appellee, 
Gray,  subsequently  came  into  court  and  acknowledged,  by  an  entry 
upon  the  record,  the  receipt  of  $787.40  "paid  into  court  by  P.  P. 
Dickinson,  defendant,  as  the  uncontested  portion  of  the  claim  sued 
on." 

Conceding,  however,  that  Dickinson  could  still  complain  because 
the  credit  was  not  properly  given  in  the  judgment,  yet  it  was  but  a 
clerical  misprision,  and,  no  motion  having  been  made  to  correct  it, 
he  can  not  rely  upon  it  upon  appeal. 

There  is  a  lar^e  volume  of  testimony  in  the  case.  It  has  been  care- 
fully read  and  co»»>idered.  Much  of  it  consists  of  hearsay,  opinion, 
argument  and  copies  ot  papers,  the  originals  not  being  prorttimi  <>r 
their  absence  accounted  for  in  a  legal  way.  The  most  of  all  this  is, 
of  cour.-e,  incompetent. 

Tin  appellant,  Dickinson,  tiled  exceptions  to  the  competency  of 
certain  portions  of  the  evidence  taken  by  Gray.  They  were,  how- 
ever, never  acted  upon  in  the  lower  court.  This  is  now  a  ground  of 
complaint. 

The  appellant  never  called  them  up,  however,  nor  did  he  ask  that 
they  be  acted  upon,  nor,  when  the  cause  was  submitted,  was  it  also 
submitted  upon  the  exceptions.  The  lower  court  never  refused  to 
act  upon  them  and  it  had  a  right,  under  the  circumstances,  to  con- 
sider them  as  waived,  and  the  appellant  can  not  now,  for  the  first 
time,  complain  of  their  non-disposition.  It  is  proper,  however,  to 
add  that  if  it  had  done  so  it  would  not  have  atiected  the  conclusion 
now  reached. 

The  judgment  of  the  court  below  was  based  on  the  allowance  of 
the  following  claims: 
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Under  the  head  (if  Work  done  and  Materials  furnished: 

20,283  feet  piles  driven  at  50  cents  per  foot $10,141  50 

14,836  feet  7  in.  piles  delivered,  worth  32  cents  per  foot 4,765  68 

7  days  grading  at  3  miles  .  12  25* 

390  ten ons  cut  on  piles,  at  60  cents  each  234  00 

163,472  feet  8  in.  B.  M.  trestle  timber,  at  $27.50 4,405  48 

220  feet  sawn  piles,  estimated 71  00 

1,108  pounds  pile  shoes,  delivered  at  8  cents 88  64 

1,768  pounds  bolts  and  washers,  at  6  cents 106  08 

26  pounds  bolts  in  piles  at  3  miles 1  56 

Total  $19,916  19 

Less  amount  received 10,242  11 

Balance  due ._  $9,67 4  08 

Under  the  head  of  Materials  prepared  to  be  delivered: 

7,784  lin.  feet  piles  at  11  cents  where  they  lie $856  24 

4,705V  pounds  rod*,  bolts,  etc.,  at  6  cents 282  33 

167,181  feet  6  in.  B.  M.  trestle  timber,  at  $27,50  per  M 4,597  45 

Total $5,736  02 

9,674  08 

Grand  total  li15'!!0  1(> 

We  shall  not  consider  them,  save  in  some  particular  respects, 
further  than  to  say  that  the  evidence  is  conflicting  as  to  quantity 
and  value;  their  determination  was  a  question  of  fact,  and  the  lower 
court  has  passed  upon  it. 

With  a  view,  however,  to  noticing  some  questions  as  to  them  that 
have  l>een  discussed  by  counsel  it  is  necessary  to  refer  to  some  por- 
tions of  the  contract  between  Gray  and  Dickinson.  It  is  provided, 
inter  atia%  as  follows: 

tmlt  is  hereby  expressly  af/reed,  that  in  case  the  Cincinnati  and 
Southeastern  Railway  Company  should  fail  in  negotiating  their  first 
mortgage  bonds  fast  enough  to  meet,  from  the  proceeds  thereof,  the 
monthly  estimates  of  the  party  of  the  second  part  thereto,  then,  and 
in  that  event,  the  said  party  of  the  second  part  hereby  reserves  the 
absolute  right  and  privilege  to  terminate  and  eancel  this  contract*, 
upon  giving  the  party  of  the  first  part  ten  days'  notice,  in  writing, 
of  his  determination  so  to  terminate  and  cancel  said  contract;  and 
upon  giving  such  notice  the  said  contract  for  all  future  work  shall  be 
considered  null  and  void,  and  the  party  of  the  first  part  shall  have  no 
further  rights  or  privilege  under  it,  or  by  virtue  of  its  terms,  except 
for  the  amount  then  due  in  payment  thereof,  and  the  said  party  of  the 
second  part  shall  be,  and  he  is  hereby,  released  from  all  further  lia- 
bility under  said  contract,  except  as  mentioned  hereinbt  fore,  and 
shall  only  be  required  to  pay  the  said  party  of  the  first  part  the  actual 
amount  of  the  estimate  of  the  engineer  of  the  said  Cincinnati  ami 
Southeastern  Railway  Company  in  charge,  for  work  and  labor  done 
and  materials  furnished  up  to  the  date  of  such  cancellation  and 
termination." 

"On  or  about  the  first  day  of  each  month,  during  the  progreess  of 
the  work,  an  estimate  shall  be  made  of  the  relative  value  of  the 
work  done,  to  be  judged  by  the  engineer,  and  upon  his  certificate  of 
the  amount  being  presented  to  the  party  of  the  second  part  (appel- 
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lant),  or  such  disbursing  agent  as  said  party  may  appoint,  eighty- 
five  percent,  of  the  amount  of  said  estimate  shall  be  paid  to  said 
party  of  the  first  part  (appellee),  and  when  all  the  work  embraced 
in  this  contract  is  completed,  agreeable  to  the  specifications,  and  in 
accordance  with  the  directions,  and  to  the  satisfaction  and  acceptance 
of  the  engineer  of  the  Cincinnati  and  Southeastern  Riilway  Co.,  there 
shall  be  made  a  final  estimate  of  the  quantity,  quality,  character 
and  value  of  said  work,  agreeably  to  the  terms  of  this  agreement, 
when  the  balance  appearing  due  to  the  said  party  of  the  first  part 
shall  be  paid  to  them,  upon  their  giving  a  release",  under  seal,  to  the 
said  party  of  the  second  part,  and  furnishing  the  engineer  of  the 
Cincinnati  and  Southeastern  Railway  Co.  a  sworn  statement  that  all 
their  obligations  due  for  labor  and  material  have  been  paid." 
************* 

"The  parties  to  this  contract  hereby  mutually  agree  that  the  chief 
engineer  of  the  Cincinnati  and  Southeastern  Railway  Co.  shall  be 
the  sole  judge  and  arbiter  in  all  cases  of  disagreement,  difficulty  or 
dispute  as  to  the  quality  or  amount  of  work  performed  under  this  con- 
tract, and  also  in  relation  t  >  all  other  matters  of  difference  that  may 
arise  between  the  parties  hereto,  in  relation  to  or  touching  the  proper 
performance  of  any  or  all  the  conditions  thereof,  and  his  decision, 
given  in  writing,  shall  be  in  the  nature  of  an  award,  and  the  same 
shall  be  conclusive  upon  and  between  the  parties  hereto,  as  a  final 
judgment  in  a  court  of  competent  jurisdiction,  and  no  appeal  shall  he 
taken  or  suit  instituted  or  prosecuted  in  any  court  to  set  aside  or  cm- 
test  the  same,  or  to  readjust  or  question  the  validity  or  correctness  of 

any  matter  upon  which  he  has  passed." 

************* 

4%That  all  measurements  made  by  the  said  engineer  or  h\<  assist- 
ants shall  be  considered  and  accepted  as  correct,  full  and  final." 

The  contract  fixed  the  price  of  driven  piles  at  twenty-five  cents  a 
lineal  foot;  but  it  was  "further  agreed  that  the  price  of  twenty  five 
<2o)  cents  per  lineal  foot  is  to  be  advanced  to  fifty  (50)  cents  per  lineal 
foot,  provided  that  an  application  to  the  Cincinnati  and  Southeastern 
Railway  Co.  to  be  made  for  an  increase  of  said  price  to  fifty  cent.-, 
is  successful;. if  otherwise,  the  party  of  the  first  part  agrees  to  furnish 
the  piles  at  the  said  price  of  twenty-five  cents  per  lineal  foot;  and 
the  party  of  the  second  part  agrees  to  pay  the  party  of  the  first  part 
the  sum  of  fifteen  hundred  and  sixty-nine  ($1,569)  dollars,  and  two 
(£2)  dollars  per  1,000  feet,  board  measure,  for  trestling,  in  addition  to 
foregoing  prices." 

It  is  contended  that  the  estimates  of  the  quantity  of  work  made 
by  the  company's  engineers  are  conclusive.  Copies  of  them  are  in 
the  record,  but"  some  of  them  are  altogether  uncertified,  others  are 
signed  by  one  Patton,  who  was  the  general  manager  of  the  company 
or  its  superintendent  of  construction,  but  not  an  engineer,  while 
others  are  certified  by  some  one  of  the  assistant  engineers.  It  does 
not  satisfactorily  appear  where  they  were  made,  but  it  is  certain 
that  Gray  was  no  party  to  them  and  was  not  present  when  they 
Mere  made.  These  estimates  and  the  testimony  offered  by  Gray 
are  conflicting  as  to  the  quantity  of  work  done  and  material  fur- 
nished. There  is  evidence  tending  to  show  that  at  least  one  of  the 
assistant  engineers  was  hostle  to  Gray  and  seemed  determined  to 
break  him  down  if  possible.  Circumstances  appear  which  need  not 
be  enumerated,  tending  to  raise  suspicion  as  to  the  correctness  in  all 
resp?cts  of  these  estimates. 

Conceding  that  the  confession  by  Gray  of  the  demurrer  to  the 
petition  places  it  beyond  consideration  and  that,  therefore,  only  the 
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amended  petitions  can  be  considered,  and  that,  therefore,  these  esti- 
mates are  not  attacked  for  fraud  by  the  pleadings,  yet  we  do  not 
consider  that  they  are  of  such  a  character  that  under  the  contract 
they  are  to  he  regarded  as  conclusive  of  the  quantity  of  work  done 
and  materials  furnished.  It  is  not  necessary  to  determine  the  power 
of  parties  to  oust  the  courts  of  jurisdiction  by  entering  into  stipula- 
tions like  those  supra,  because,  in  this  instance,  the  engineer  was 
made  the  arbiter  or  Judge  in  case  of  li disagreement,  difficulty  or 
dispute,"  and  "his  decision,  given  in  writing,  shall  be  in  the  nature 
of  an  award,  and  the  same  shall  be  conclusive  upon  and  between 
the  parties  hereto  as  a  final  judgment  in  a  court  of  competent  juris- 
diction. "  These  provisions  certainly  implied  the  existence  of  a 
controversy  between  Dickinson  and  Gray.  They  did  not  relate  to 
the  ordinary  estimates  that  might  be  made  from  time  to  time. 
They  were  entirely  ex  parte. 

When  a  controversy  is  to  be  decided  each  party  has  a  right  to  be 
present  and  to  be  heard.  It  is  not  pretended  that  Dickinson  and 
Gray  ever  submitted  any  matter  of  dispute  to  the  chief  engineer, 
nor  did  he  ever  attempt  to  decide  any  between  them.  It  is  true 
there  was  made  out  at  some  place  and  in  the  absence  and  with- 
out the  knowledge  of  Gray  what  is  termed  a  final  estimate*  but  it 
can  not  be  regarded  as  an  award  under  the  contract  between  these 
parties.  Moreover  the  work  was  abandoned  in  May,  1882,  and  the 
railway  officials  in  charge  of  it  then  left  the  State.  There  was  no 
attempt  to  carry  out  this  provision  of  the  contract.  The  work  was 
abandoned  by  Dickinson;  he  was  absent  from  the  State  and  Gray 
had  it  right  to  look  to  the  courts  for  relief.  Gray  has  a  right  to 
recover  for  what  he  actually  did  under  the  contract. 

It  is  contended  that  the  words,  " labor  done  and  material  fur- 
nished up  to  the  date  of  such  cancellation  and  termination"  restrict, 
his  ri*ht  to  recover  to  such  materials  as  had  then  been  delivered, 
inspected  and  received.  This  is  not  a  reasonable  interpretation  of  the 
contract.  They  were  necessarily  preparing  materials  for  the  work  all 
the  time.  The  word  "furnished"  in  the  contract  is  not  to  be  held  as 
equivalent  to  "delivered,"  but  as  authorizing  Gray  to  recover  not 
only  for  the  work  done  and  material  furnished  upon  the  line  of  the 
road,  but  also  for  material  procured  or  prepared  to  be  furnished  for 
the  work.  Any  other  construction  would  work  a  forfeiture  of  all 
work  and  expenditure  in  the  preparation  of  material  not  delivered 
upon  the  line  of  the  road  prior  to  the  notice  of  cancellation  of  the 
contract,  and  bring  ruin  to  a  party  proceeding  in  good  faith  to  fulfill 
his  contract. 

An  application  was  made  to  the  company  to  increase  the  price 
of  driven  piles  to  fifty  cents  per  lineal  foot.  The  evidence  tends  to 
show  that  its  president  assented  to  it.  Its  chief  engineer  not  only 
approved  it,  but  the  estimates  of  Gray's  work  for  two  months  were 
so  made  out  and  not  only  approved  by  the  proper  officers  of  the 
company  but  in  fact  paid.  Alter  such  action  an  attempted  cutting 
down  by  the  company  to  the  old  price  of  twenty-five  cents  per  foot 
could  not  affect  the  price  as  it  had  been  advanced  as  between  Dick- 
inson and  Gray.  Moreover,  the  chief  engineer  proves  that  it  was 
worth  fifty  cents  per  foot  to  furnish  and  drive  the  piles.  There  is  no 
dispute  as  to  the  quantity  driven.  It  is  proven  that  the  cost  of  driv- 
ing was  18  cents  per  foot,  and  it  appearing  that  when  driven  they 
were  worth  50  cents  per  foot,  it  follows  that  when  undriven  they 
were  worth  the  32  cents  per  foot  allowed  by  the  court. 

The  contract  price  of  the  trestle  timber  when  put  into  the  work 
was  $85  per  thousand  feet.     Gray  was,  however,  prevented  by  notice 
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from  Dickinson  from  putting:  it  in  place  and  was,  therefore,  entitled 
to  its  reasonable  value,  which  the  chancellor  fixed  at  $27.50  per 
thousand  feet,  and  the  testimony  supports  this  estimate.  It  is 
noticeable  too  that  while  Dickinson  was  not  allowed  by  the  company 
for  as  large  a  quantity,  yet,  for  this  very  material,  and  in  preciselj- 
the  same  condition,  he  was  allowed  $53.28  per  thousand  feet.  He  got 
for  it  $6,034.43,  while  Gray,  by  the  judgment,  gets  but  $4,495.18. 
Again,  Dickinson  was  allowed,  as  damages  for  delays,  over  seveu 
tnousand  dollars,  while  Gray  gets  nothing  upon  this  score. 

We  shall  not  further  notice  the  different  items  as  allowed  by  the 
lower  court  for  the  reasons  already  stated. 

We  will  now  consider  the  appeal  of  the  company.  It  claims: 
First.  Want  of  notice  of  Gray's  claim  prior  to  the  settlement  with 
Dickinsou,  and  that  it  was  not  in  court  before  the  payment  to  him. 
Second.  That  when  the  judgment  against  it  was  rendered  it  was  out 
of  court,  having  been  dismissed  at  a  prior  term.  Third.  That  its 
answer  of  non-indebtedness  was  conclusive. 

The  record  shows  that  it  demurred  to   the  original  pelition  on 
September  7,  1882.     Also,  that  it  objected  to  the  filing  of  the  amended 
petition  of  September  11,  1882,  and  that  its  objection  was  sustained. 
Also,  that  it  objected  to  the  filing  of  the  amended   petition  of  Sep- 
tember 16,  1882,  upon  which  the  attachment  was  sued  out,  and  upon 
its  objection  being  overruled  it  demurred  to  it.    It  certainly  had 
notice  of  it.    It  is  in  law  chargeable  with   knowledge  of  its  purpose 
and  contents.     Indeed,  the  testimony  shows  that  its  general  man- 
ager was  in  court  at  the  time  and  of  course  its  attorney  knew  the 
purpose  and  object  of  the  amended  petition  when  objecting  to  the 
filing  of  it.    The  company  was  a  defendant  to  the  suit.    It  objected 
to  the  tiling  of  a  pleading  that  sought  tosubjeec  the  indebtedness  upon 
its  part  to  Dickinson  to  what  the  latter  owed  Gray.     Why  the  need 
of  process  to  apprise  it  of  what  it  already  knew?    It  can* not,  under 
such  circumstances,  be  heard  to  now  say  that  it  had  no  notice  of  the 
proceeding  to  subject  what  it  owed   Dickinson  until  the  service  of 
the  attachment  upon  its  ag«-nt  on  September  25,  1S82.     It  k  ie\v  that 
the  claim  of  Gray  against  Dickinson  was  for  the  same  labor  done 
and  materials  furnished  that  was  the  basis  of  part  of  its  indebtedness 
to  the  latter.     It  should  have  been  disposed  to  protect  Gray.     Instead 
of  doing  so,  however,  as  soon  as  it  and  Dickinson   were,  !>y  the 
amended  petition  of  September  1G,  1882,  aware  of  Gray's  intention, 
its  officers  and  Dickinson  got  together  in  a  town  in  the  distant  State 
Pennsylvania,  and  there,  on  September  20,  1882,  they  settled  and 
the  company  paid  Dickinson.     Up  to  this  time  the  latter  had  ap- 
peared to  Gray  by  letter  and  declaration  to  be  very  hostile  to  the 
company.    The  testimony  tends  to  show  that  they  united  in  an  effort 
to  defeat  Gray  in  the  collection  of  an  honest  claim,  and  after  such 
collusion,  they  do  not  present  themselves  in  a  favorable  light  to  a 
court  of  right  and  equity. 
On  May  19,  1883,  the  company  fied  this  answer: 
"The  defendant,  the  Cincinnati  and  Southeastern  Railway  Com- 
pany, denies  that  it  is  indebted  to  its  co-defendant,  Dickinson,  in 
the  sum  of  842,706.80,  or  in  any  sum  whatever.    It  says  that  for  all 
the  work  and  labor  done  and  material  furnished  by  the  «aid   Dick- 
inson to  this  defendant,  it  had  fully  paid  him,  the  said  Dickinson, 
prior  to  the  20th  day  of  September,  1882.  It  says  it  was  in  no  wise  in- 
debted to  said  Dickinson  in  any  amount  on  the  16th  of  September. 
1882,  nor  has  it  in  any  wise  or  in  any  amount  been  indebted  to  said 
Dickinson  at  any  time  since  the  said  IGth  day  of  September,  1882. 

"R.  W.  Nelson, 
"Attorney  for  C.  &  8.  E.  Ry.  Co." 
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The  testimony  shows  that  its  statements  were  not  true.  The 
attorney,  who  filed  it  and  who  is  known  to  the  court  as  one  of  high 
integrity,  acted  doubtless  upon  information.  The  company  had  not 
paid  Dickinson  prior  to  September  20.  1882;  nor  was  it  true  that  it 
was  not  indebte.i  to  him  on  September  16,  1882. 

The  affirmative  averments  of  the  answer  appearing  not  to  be  tra- 
versed, the  lower  court,  at  the  first  hearing,  dismissed  the  action  as 
to  the  company.  At  the  same  term  of  the  court,  however,  a  motion 
was  made  to  modify  and  set  aside  this  much  of  the  judgment;  and 
by  orders,  which,  in  sutwtance,  held  up  and  continued  the  motion 
and  reserved  the  question  arising  upon  it,  the  court  retained  control 
of  it  until  a  subsequent  term,  when  it  rendered  judgment  against 
the  company  also.  It  appeared  beyond  question— in  fact  it  was 
admitted  by  the  company's  attorney— that  when  the  answer  was 
filed  it  was  agreed  that  its  affirmative  statements  were  to  be  re- 
garded as  traversed,  or  that  the  answer  was  to  be  treated  as  a  mere 
dental.  It  was  proven,  however,  that  its  indebtedness  to  Dickinson 
did  exist  on  September  16,  1882,  and  continued  until  the  20th  day 
of  that  month. 

The  company  was  not  out  of  court  when  the  the  judgment  was 
rendered.  It  was  a  defendant  to  the  suit.  It  had  made  an  issue  as  to 
the  indebtedness,  but  failed  upon  the  testimony  to  sustain  it. 

Gray's  claim  for  prospective  profits  can  not  be  allowed.  If  Dick- 
inson, without  right  or  the  consent  of  Gray,  had  prevented  the  lat- 
ter from  completing  his  contract,  then  he  would  have  a  right  to 
recover  those  profits,  which  are  not  merely  conjectural  and  possible, 
but  which  would  naturally  and  reasonably  have  resulted  to  him 
from  its  completion.  The  contract  authorized  Dickinson,  however, 
to  terminate  it  upon  ten  diiys'  notice,  in  the  event  the  company 
failed  to  negotiate  its  bonds  fast  enough  to  meet  his  monthly  esti- 
mate. This  ten  days'  notice  whs  not  given,  but  the  following  no- 
tice was  received  by  Gray  on  May  20,  18S2: 

"Newport,  May  19,  1882. 
*4J.  Gray,  Esq.,  Contractor,  Covington  : 

"Dear  Str — The  Cincinnati  and  Southeastern  Railway  Company 
having:  defaulted  payments  on  its  estimate  for  work  done  by  us  in 
April,  1882,  you  are  hereby  instructed  to  stop  all  work  pertaining 
to  your  contract  with  us  until  further  orders.  Efforts  are  being 
made  to  secure  a  satisfactory  adjustment  of  our  matters  with  the 
company,  but  pending  these  we  have  deemed  it  for  the  best  interest 
of  our  sub- con  tractors  to  suspend  work  along  the  entire  line. 

"Hoping  that  an  early  settlement  of  its  affairs  and  early  resump- 
tion of  work  by  the  company  may  b?  made,  we  remain,  yours  truly, 

"P.  P.  Dickinson  &  Co., 
"By  C.  O.  Coi/roN,  Atty." 

It  is  contended  that  this  notice  was  merely  to  suspend  work,  and 
not  to  siop  it  finally,  and  to  cancel  the  contract.  Gray  must  be 
regarded,  however,  as  having  accepted  it  in  lieu  of  the  ten  days' 
notice  named  in  the  contract,  because  he  then  ceased  the  work  and 
never  resumed  it.  He  then  abandoned  the  work.  He  could,  either 
by  parol  or  conduct,  waive  the  right  to  ten  days'  notice,  and  his 
right  to  insist  upon  a  compliance  with  the  letter  of  the  contract. 
He  Hbandoned  or  terminated  the  contract  by  stopping  work  and 
never  resuming  it;  he  treated  the  relation  of  contractor  and  con- 
tracted betwreen  himself  and  Dickinson  as  at  an  end.  This  was  a 
waiver  of  the  notice  required  by  their  agreement.  He  acted  upon 
a  defective  notice,  Jt>ut  he  chose  to  do  so  and  leave  his  contract 
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uncompleted.    He  is  hot  entitled,  therefore,  to  recover  profits  which 
would  likely  have  resulted  from  the  completion  of  the  work. 

The  judgment  of  the  lower  court  in  each  case  is  affirmed,  both 
upon  the  original  and  the  cross-appeal. 

(Response  to  petition  for  rehearing— Filed  Sept.  25,  1888.) 

It  is  now  urged  thnt  the  lower  court,  in  so  far  as  it  allowed  the 
claims  of  ihe  appellee.  Gray,  for  materials  "prepared  to  bedelivered" 
under  his  contract,  did  not  do  so  upon  the  testimony,  hut  because,  in 
its  opinion,  there  was  no  sufficient  denial  of  them;  and  that,  as  it 
was  in  error  in  this  respect,  its  judgment  upon  these  claims-should, 
therefore,  be  reversed. 

The  form  of  the  plea  is  as  follows: 

"Defendant  says  he  has  no  knowledge  or  information  as  to  the 
amount  of  piles  plaintiff  has  rut  hut  not  delivered;  he,  therefore, 
denies  the  number  of  feet  churned  in  the  petition  to  wit:  7,784  feet, 
and  calls  upon  him  for  proof  as  to  the  amount.  He  denies  that  said 
piles  are  reasonably  worth  eleven  cents  per  foot." 

A  like  denial,  as  to  each  item  of  the  claim  for  "materials  prepared 
to  be  delivered,"  was  presented.  This  form  of  plea  is  not  in  exact 
conformity  to  the  Code.    Section  113  says: 

"A  traverse  is  a  denial  by  a  party  of  facts  alleged  in  an  adverse 
pleading,  if  they  be  presumptively  within  his  knowledge;  or  a  de- 
nial of  them,  or  a  denial  that  he  has  sufficient  knowledge  or 
information  to  form  a  belief  concerning  them,  if  they  be  not  pre- 
sumptively within  his  knowledge." 

In  this  instance  the  matters  were  not  presumptively  within  the 
appellant,  Dickinson's  knowledge,  and  the  statement*  that  he  had 
"no  knowledge  or  information"  as  to  them  was,  in  our  opinion, 
equivalent  to  saying  that  he  had  no  "sufficient  knowledge  or  in- 
formation to  form  a  belief  concerning  them." 

It  does  not  follow,  however,  because  an  isjue  was  formed  as  to 
these  items,  when  the  court  below  thought  otherwise,  that  the  allow- 
ance of  them  in  the  judgment  should  be  reversed,  provided  the  evi- 
dence supports  their  allowance.  An  error  of  the  lower  court,  as  to 
the  ground  of  its  conclusion,  does  not  of  course  authorize  a  reversal 
of  that  conclusion  if,  upon  other  grounds,  it  be  correct.  The  testi- 
mony is  conflicting  as  to  the  quantity  of  material  prepared  to  be 
furnfshed  by  appellee  under  his  contract.  After  a  review  of  it,  how- 
ever, we  are  of  the  opinion  that  it  is  sufficient  to  support  the  judg- 
ment. It  is  insisted,  however,  that  although  this  material  was 
purchased  and  obtained  for  this  particular  use,  yet  as  it  was  not  in 
fact  delivered  on  the  immediate  line  of  the  road  when  the  appel- 
lant stopped  the  appellee  from  further  work  and  terminated  the  con- 
tract, that  therefore  the  criterion  of  recovery  is  not  the  contract 
price  of  the  material  but  the  difference  between  the  contract  price 
and  its  market  value  as  situated. 

Undoubtedly  the  general  rule  is  that  the  measure  of  damages  for 
a  failure  to  receive  and  pay  for  property  contracted  for  is  not  the 
contract  price,  but  the  difference  between  it  and  the  actual  value 
of  the  property  when  it  should  have  been*  received  under  the  con- 
tract. This  is  because  the  party  should  not  be  allowed  to  recover  the 
value  of  the  property  and  also  retain  it.  Here,  however,  was  a  case 
where  the  appellee  was  compelled  to  make  contracts  for  and  procure 
the  property  in  advance  of  its  use  upon  the  road.  It  was  for  a 
special  use  and  of  a  particular  character.  He  was  liable  in  damages 
if  his  contract  was  not  fulfilled  by  a  certain  time.  It  was  a  work  of 
magnitude  and  would  not  admit  of  delay.   It  was,  therefore,  proper 
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to  hold,  as  we  did  in  the  opinion  heretofore  delivered,  that  a  fair 
construction  of  the  term  "furnished,"  as  used  in  the  contract  between 
the  parties,  included  ail  material  purchased  by  the  appellee  and  on 
hand  for  use  on  the  road  when  the  appellant  terminated  the  contract. 
The  evidence  shows  that  nearly  all  the  piling  "prepared  to  be  de- 
livered" was  upon  the  river  bank  and  near  the  lineof  the  road  when 
the  work  was  stopped.  The  trestle  timber  had  not  only  been  pro- 
cured but,  in  great  part,  prepared  for  use.  A  considerable  portion 
of  it  had  also  been  delivered  upon  the  river  bank.  The  balance 
was  at  the  mill  and  in  the  woods.  The  piling  and  trestle  timber 
had,  for  the  most  part,  been  sawn  into  the  proper  lengths  and  pre- 
pared for  use  according  to  the  plans  and  specifications  furnished  by 
the  engineers  for  the  building  of  the  road.  They  were  to  be  used 
at  certain  places  and  tor  certain  purposes;  they  had  been  fashioned 
to  a  certain  size  and  length  to  suit  the  trestles  and  other  works  upon 
that  particular  road,  and  were  in  the  main,  if  not  altogether,  worth- 
less, save  for  the  designated  use.  The  same  is,  in  the  main,  true  of  the 
iron  rods,  bolts,  <fec,  that  had  been  prepared  for  this  express  use. 
They  were  ordered  and  had  been  made  for  the  appellee  before  the 
work  was  stopped.  True  they  had  not  then  been  shipped  to  him  by 
the  maker  or  even  boxed  up  for  shipping,  but  they  were  ready  for 
him,  he  was  responsible  for  the  price,  and  they  were  subsequently 
shipped  to  him. 

All  of  the  material  prepared  for  use  was,  in  the  main,  of  no  value 
save  for  the  special  purpose  for  which  it  had  been  designed.  This  is. 
evident  from  the  nature  of  the  purpose  to  which  it  was  to  be  ap- 
plied. In  such  a  case  equity  requires  that  the  party  contracting  for 
the  work  should  pay  the  party  who  has  thus  furnished  the  material 
the  contract  price,  the  former  of  course  being  entitled  to  the  ma- 
terial. Were  this  not  so,  yet  here  the  appellee  would  be  entitled  to 
the  contract  price  as  to  the  pile  and  and  trestle  timber,  because  it  is  a 
fair  conclusion  that  it  is  at  least  substantially  worthless,  save  for  the 
use  for  which  it  was  obtained.  This  may  not  be  true  of  the  iron 
material  to  the  same  degree,  but  made,  as  it  was,  under  a  contract 
for  a  particular  use,  and  mainly  valuable,  as  it  doubtless  is,  for  it 
alone,  equity  requires  that,  in  a  case  of  this  peculiar  character,  the 
appellant  Dickinson  should  pay  the  contract  price,  he  being  allowed 
the  iron. 

Petition  for  rehearing  overruled. 


Wheeler  v.  Bramel. 
{Filed  May  15,  1888.) 

1.  Taxation— Land  listed  in  name  of  one  not  the  owner— Reasonable  diligence- 
should  be  required  of  the  assessor  in  listing,  or  causing  to  be  listed,  land  in 
the  name  of  the  proper  person,  and  where  land  is  listed  in  the  name  of  a 
person  who  is  neither  the  owner  nor  the  agent,  the  sheriff  oan  not  sell  it  for 
taxes  and  pass  a  valid  title  to  the  purchaser. 

2.  A  sale  of  land  for  taxes  passed  no  title  to  the  purchaser,  as  no  effort  was 
made  to  subject  the  personal  estate  of  the  taxpayer,  and  no  receipt  tendered 
to  him  before  the  land  was  sold. 

3.  Void  tax  sale— Right  of  purchaser  to  reimbursement — In  this  action  by 
appellant  to  recover  land  purchased  by  him  at  tax  sale,  the  court  having 
properly  adjudged  that  he  acquired  no  title  to  the  land  by  his  purchase,  did 
not  err  in  failing  to  give  him  a  lien  on  the  land  for  the  taxes  paid,  as  no 
such  lien  was  claimed. 

October  15,  1888—2 
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W.  W.  Kimbrough  for  appellant. 
A.  Duvall  for  appellee. 
Appeal  from  Robertson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Lewis. 

The  tract  of  forty  acres,  purchased  by  appellant  at  the  sale  by  the 
sheriff  for  taxes,  appears  to  have  been  listed  in  the  name  of  \V.  V. 
Prather,  or  rather  the  assessor  simply  copied  from  the  book  of  a 
previous  assessor,  without  attempting  to  ascertain  who  was  the 
owner  of  the  land;  and,  according  to  the  tirst  report  made  by  the 
sheriff,  he  sold  it  as  the  property  of  W.  V.  Prather,  though  subse- 
quently, after  the  report  was  filed  and  recorded,  he  added  words 
describing  Prather  as  attorney. 

The  land,  at  the  time  it  was  assessed,  belonged  to  Armstrong  and 
Taylor,  residents  of  an  adjoining  county,  and  there  is  no  evidence 
showing  that  they  authorized  Prather,  as  their  agent,  or  otherwise, 
to  list  the  land  for  taxes,  or  to  pay  them.  The  statute  requires  real 
estate  to  be  listed  in  the  county  where  situated,  against  the  owner 
of  the  lirst  freehold  estate  therein,  and  to  enable  the  assessor  to  ascer- 
tain the  person  in  whose  name  to  make  the  list  he  is  empowered  to 
swear  witnesses  and  compel  them  to  testify.  He  has  also  access  to 
the  evidence  of  title  and  ownership  to  be  found  in  the  clerk's  office. 
It  seems  to  us  reasonable  diligence  should  be  required  on  the  part  of 
the  assessor  in  listing  or  causing  to  be  listed  land  in  the  name  of 
the  proper  person,  and  while  it  is  not,  in  all  cases,  practicahle  to 
ascertain  the  names  of  owers  of  land  residing  out  of  the  county, 
the  assessor  is  not  excusable  for  listing  land  in  the  name  of  a  person 
who  neither  owns  nor  claims  the  land,  nor  is  authorized,  as  agent, 
to  list  or  pay  taxes  on  it.  And  we  think  when  land  is  thus  listed  in 
the  name  of  a  person  who  is  neither  the  owner  nor  agent  that  the 
sheriff  can  not  sell  it  for  taxes  and  pass  a  valid  title  to  the  purchaser. 

The  tract  of  two  acres,  purchased  by  appellant  at  the  same  time, 
appears  to  have  been  listed  in  the  name  of  the  owner,  who,  we 
think  the  evidence  shows,  continued  a  resident  of  the  county  some- 
time after  the  sheriff  commenced  collecting  taxes  due  for  that  year; 
but  no  effort  was  made  to  subject  his  personal  estate  to  payment  of 
the  tax  due,  nor  was  a  tax  receipt  tendered  to  him  before  the  land 
was  sold.  Appel lee  is  now  in  possession  of  and  claims  both  tracts, 
and  we  think  the  lower  court  properly  adjudged  appellant's  deed 
from  the  sheriff  did  not  invest  him  with  the  title  nor  the  right  to 
recover  the  land.  But  having  bid  for  and  paid  the  amount  of  taxes 
due  on  the  two  tracts,  we  think  the  court  should  have  adjudged  he 
had  a  lien  thereon  for  the  amount  so  paid  by  him,  and  have  directed 
a  sale  to  satisfy  it  upon  the  refusal  of  appellee  to  pay  it;  and  for  that 
error  the  judgment  dismissing  the  action  must  be  reversed  for  further 
proceedings  in  accordance  with  this  opinion. 

In  response  to  a  petition  for  rehearing  Judge  Lewis  delivered  the 
following  opinion  of  the  court  May  15,  18S8: 

The  only  relief  asked  for  in  the  petition  of  the  plaintiff,  appellant, 
is  judgment  for  the  two  tracts  of  land.  There  is  no  lien  on  the  land 
for  the  amount  bid  at  the  tax  sale,  $13. 80,  claimed,  or  judgment 
prayed  therefor.  On  the  contrary,  it  is  proved  that  appellee,  before 
the  commencement  of  the  action,  offered  to  reimburse  appellant  all 
he  had  paid  on  account  of  the  taxes,  but  he  refused  to  accept  it,  pre- 
ferring to  sue  for  the  land. 
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While  we  should  not  have  reversed  the  judgment  upon  the  sole 
-ground  the  lower  court  had  required  appellee  to  pay  back  to  appel- 
lant the  amount  bid  by  him  at  the  tax  sale,  if  such  had  been  the 
-case,  and  appellant  may  still  recover  it,  it  does  not  seem  to  us,  upon 
a  rehearing,  that  the  chancellor,  as  the  record  stands,  erred  in  fail- 
ing to  render  such  judgment,  and  the  former  opinion  is  so  changed 
us  to  simply  affirm  the  judgment,  and  the  mandate  must  be  modified 
to  correspond  therewith. 


Park,  &c.  v.  Bolinoer,  &c. 

Bolixger  v.  Hanson's  Adm'r. 

(Filed  May  31,  1888—  Not  to  be  reported.) 

1.  Final  order — A  judgment  declaring  that  a  partnership  existed,  when 
-takeu  in  connection  with  a  judgment  distributing  the  assets  upon  that 
theory,  neither  of  which  is  appealed  from,  must  be  regarded  as  final,  and  can 
not  be  reviewed  upon  appeal  from  a  subsequent  judgment. 

2.  Appeal*— Partial  transcript — As  the  judgment  appealed  from  is  based 
upon  the  accounts  between  the  parties,  and  the  appeal  is  prosecuted  upon  a 
partial  transcript,  the  judgment  must  be  affirmed.  Any  error  not  appear- 
ing might  be  cured  by  a  complete  record. 

3-  The  revisory  power  of  the  trial  court  over  its  judgment,  after  the  expira- 
tion of  the  term  at  which  it  was  rendered,  is  now  restricted  to  the  cases 
enumerated  in  the  Code. 

4.  Right  of  infant,  to  vacate  judgment — If  it  appears  that  a  party  who  is 
seeking  to  have  a  judgment  vacated  was  an  infant  when  the  judgment  was 
rendered;  that,  according  to  the  facts  presented,  an  injustice  has  been  done 
him,  and  that  he  has  applied  for  relief  within  the  time  limited,  the  relief 
should  be  afforded.  The  bnrden,  however,  is  upon  the  infant  to  show  that  an 
injustice  has  been  done  him,  as  the  judgment  is  to  be  regarded  as  prima  facie 
correct. 

5.  Same— Whether  under  the  present  practice,  if  the  infant  is  proceeding 
alone  upon  the  ground  of  error  of  law  apparent  in  the  record  of  the  former 
suit,  the  defendant  is  limited  to  a  defense  by  demurror  or  a  plt»a  of  subse- 
quent release  of  error,  it  is  not  necessary  to  determine,  as  the  petition  brings 
in  question  matters  of  fact  that  were  in  existence  when  the  judgment  sought 
to  be  annulled  was  rendered,  and  which  were  then  considered  by  the  court, 
and  the  right  of  a  party  to  answer  in  such  a  case  is  unquestionable. 

The  defendant  having  filed  a  sufficient  answer  in  this  case,  and  the  plain- 
tiff having  declined  to  plead  to  it,  the  judgment  dismissing  the  action  was 
proper. 

6.  Same — An  infant  is  not  bound  to  wait  until  he  arrives  at  age  before 
bringing  his  action  to  vacate  a  judgment   by  which  he  has  been  prejudiced. 

Hugh  Rod-man  and  D.  G.  Park  for  Park  and  Hanson's  adminis- 
trator. 

W.  \\\  Tice,  \V.  Lindsay  and  E,  W.  Hines  for  Bolinger. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Li.  A.  Hanson  died  in  1869,  leaving  an  infant  daughter,  Nellie  by 
name,  as  his  only  heir.  The  satne  person  became  his  administrator 
and  her  guardian,  and,  styling  himself  in  both  these  capacities, 
brought  an  action,  soon  after  the  intestate's  death,  seeking  the  sale 
of  a  certain  mill  property  upon  the  ground  that  the  interest  of  both 
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the  estate  and  the  ward  required  it.  She  was  not  made  a  party  to 
the  suit.  The  petition  averred  that  VV.  E.  Bolinger  had  loaned  cer- 
tain sums  of  money  to  her  father  to  aid  in  paying  for  the  property, 
and  he  was  made  a  defendant  and  called  upon  to  answer  as  10  the 
transactions  between  them.  He  did  so,  claiming  that  he  had  ad- 
vanced certain  sums  toward  the  payment  of  the  laud  and  mid  under 
an  agreement  with  Hanson  that  the  money,  with  interest,  was  to  be 
returned  to  him  from  the  profits  of  running  the  mill,  and  then  they 
were  to  become  joint  owners  of  the  property.  Subsequently  J.  T. 
Bolinger  was  joined  as  a  defendant  upon  the  petition  of  i»oth  the 
Bolingers,  stating  that  W.  E.  Bolinger  had  made  the  advances  under 
an  agreement  with  J.  T.  Bolinger  that,  whenever  he  returned  the 
same  to  him  with  interest,  he  was  to  have  all  his  (W.  E.  Bolinger's) 
rights  under  the  contract;  that  he  had  repaid  him,  and  that  Hanson 
knew  of  and  was  a  party  to  the  entire  arrangement. 

Such  a  state  of  pleading  was  made  up  by  the  parties  that  they  be- 
lieved an  issue  had  been  fully  and  properly  made  as  to  whether 
Bolinger  was  a  mere  creditor  or  a  partner  of  Hanson.  All  the  par- 
ties to  the  action  consented  to  the  sale  of  the  property,  and  it  was 
sold,  leaving  the  proceeds  as  the  subject  of  contention.  Testimony 
was  taken  upon  the  question  whether  the  relation  of  creditor  or 
partner  existed,  and  on'Novemer  19,  1874,  a  judgment  was  entered, 
declaring  that  there  was  a  partnership  between  the  parties;  that  J. 
T.  Bolinger  was  substituted  to  W.  E.  Bolinger's  rights  and  entitled 
to  the  money  advanced  with  interest,  disallowing  the  claim  for 
Hanson's  services,  but  not  charging  him  with  what  he  used  of  the 
firm  assets  for  living,  and  providing  that  after  repaying  to  either 
party  any  advances  with  interest  the  surplus  of  the  firm's  assets 
should  be  equally  divided  between  Hanson's  administrator  and  J. 
T.  Bolinger,  the  commissioner  to  report  on  such  basis.  He  did  so, 
and  the  report  was  confirmed,  and  on  May  13,  1876,  another  judg- 
ment was  entered,  appointing  a  receiver  to  settle  with  the  commis- 
sioner; collect  the  firm  assets;  pay  its  creditors,  including  the 
advances  made  to  it  by  the  partners,  and  then  divide  any  balance 
between  Hanson's  administrator  and  J.  T.  Bolinger.  The  receiver 
complied  with  this  judgment;  the  assets  were  distributed  accordingly; 
he  filed  his  report,  and  it  was  confirmed.  By  way,  however,  of 
equalizing  what  had  been  paid  to  J.  T.  Bolinger  and  Hanson '» 
administrator  another  judgment  was  rendered  on  May  21,  1879,  in 
favor  of  the  latter  and  against  the  former  for  $448.60,  and  from  this 
judgment  J.  T.  Bolinger  has  appealed. 

In  May,  1878,  Nellie  married  I).  G.  Park,  and  in  April,  1881,  they 
brought  an  action  to  vacate  the  judgment  of  November  19,  1874. 
The  petition  sets  forth  in  detail  the  history  of  the  other  suit,  and 
seeks  to  annul  the  said  judgment  upon  the  ground  that  upon  the 
pleadings  of  the  Bulingers  themselves  the  relation  of  creditor  and 
debtor,  and  not  of  partner,  existed  between  her  father  and  Bolinger; 
also  because  the  testimony  did  not  show  a  partnership,  because 
incompetent  evidence  was  admitted,  and  because  she  was  not  made 
a  party  to  the  suit.  It  also  avers  that  Bolinger  was,  by  way  of 
account,  considerably  indebted  to  her  father,  and  asks  that  this 
indebtedness,  less  the  $448.60  judgment,  be  credited  on  the  amount 
advanced  by  Bolinger  to  her  father,  and  that  they  have  judgment 
for  the  difference  between  the  balance  of  the  advancement  or  loan, 
aniJ-what  Bolinger  has  been  paid  as  a  partner  under  the  decrees  in 
the  other  suit.  The  record  of  the  other  suit  was  referred  to  as  a  part 
of  the  petition.    The  plaintiffs  denied  the  right  of  the  defendants  to 
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answer,  and  moved  for  a  judgment  in  accordance  with  the  prayer  of 
their  petition. 

This  motion  was  based  upon  the  ground  that  the  record  of  the 
former  suit  showed  the  nonexistence  of  a  partnership,  and  what 
Bolinger  had  advanced  and  what  he  had  received;  that  the  court 
must  act  upon  the  record,  as  then  made  up,  and  that  the  defendant 
could  only  demur  to  the  petition  or  plead  a  release  of  the  errors 
complained  of,  or  some  similar  matter  of  defense.  The  court  over- 
ruled the  motion,  and  permitted  the  defendants  to  answer.  They 
did  so  by  a  denial,  in  the  main,  of  the  averments  of  the  petition, 
and  also  set  up  affirmative  matter,  which,  undenied,  was  sufficient 
to  prevent  a  recovery  by  the  plaintiffs.  They  declined  to  plead 
further,  and  thereupon  the  action  was  dismissed  and  Park  and  wife 
have  appealed.  Their  appeal  and  that  of  Bolinger  are  now  heard 
together. 

The  Superior  Court  reversed  the  $448.60  judgment  against  him 
upon  the  ground  that  the  lodgment  of  November  19,  1874,  was 
merely  interlocutory,  and  that  the  pleadings  failed  to  show  a  part- 
nership between  him  and  Hanson.  He  appealed  upon  the  ground 
that  the  statement  of  the  accounts  by  the  commissioner  upon  the 
theory  of  a  partnership,  and  the  judgment  based  upon  it,  were  erro- 
neous; and  if  corrected  it  would  appear  that  no  judgment  should 
have  been  rendered  against  him.  As  this  record  now  stands,  al- 
though the  judgment  has  been  reversed  by  the  Superior  Court  u  pon 
his  appeal,  yet  the  reversal  is  prejudicial  to  him,  because,  if  he  is 
to  be  treated  merely  as  a  creditor  and  not  as  a  partner  of  Hanson, 
then  he  will  fall  more  largely  in  debt  to  his  estate.  In  effect,  tit 
least,  the  judgment  was  not  reversed,  because  it  was  prejudicial  to 
him.  There  was  no  cross  appeal,  ft  is  unnecessary  to  determine, 
however,  whether  in  thp  absence  of  one,  such  a  reversal  is  proper, 
because  the  judgment  of  November  19, 1874,  holding  that  a  partner- 
ship existed,  taken  in  connection  with  that  of  May  18,  1876,  effectu- 
ating it,  was  clearly  final.  One  was  but  in  execution  of  the  other, 
and  certainly  upon  the  rendition  of  the  one  last  named  either  party 
could  have  appealed.  Relief  of  a  final  character  was  given  by  them 
in  and  of  themselves.  No  further  action  of  the  court  was  necessary 
to  make  them  effective.  They  decided  that  there  was  a  partnership, 
and  distributed  the  assets  upon  that  theory.  Freeman  on  Judg- 
ments, sees.  23-25.  Park  and  wife  have  so  treated  them  by  filing 
their  bill  of  review.  In  fact  both  sides  concede  in  argument  their 
final  character,  and  there  is  no  appeal  from  them. 

The  judgment  in  question  must  be  affirmed,  first,  because  it  is 
based  upon  the  accounts  between  the  parlies,  and  the  transcript  is 
but  a  partial  one.  Any  error  now  appearing  might  be  cured  by  a 
complete  record.  S^cvind,  various  issues  of  fact  were  involved,  and 
the  assignment  of  errors  is  too  general  to  admit  of  their  examina- 
tion.   O'Reagan  v.  O'Sullivan,  14  Bush,  184. 

We  now  turn  to  the  consideration  of  the  other  case. 

Under  the  old  chancery  practice  a  bill  of  review  would  lie  for  error 
of  law  appearing  in  the  body  of  the  decree  or  upon  the  discovery  of 
new  matter  of  fact,  material  in  character,  and  which  the  party  could 
not,  by  reasonable  diligence,  have  discovered  before;  and  where  it 
was  brought  to  review  or  vacate  a  decree  for  error  of  law  nothing 
could  be  considered  but  the  decree,  and,  therefore,  unlike  our  pres- 
ent practice,  all  of  the  pleadings  and  facts  proven  were  embodied  in 
the  decree.  The  defendant  to  the  bill  could,  in  such  a  case,  demur  or 
plead  a  release  of  error,  or  some  similar  matter  of  defense.  Infants  to  a 
decree  were  then  given  a  day,  after  arriving  at  age,  to  show  cause 
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against  it.  These  rules  have  been  modified  by  our  Code  of  Pirae- 
tice.  Section  891  provides:  "An  infant— other  than  a  married 
woman— may,  within  twelve  months  after  attaining  the  age  of 
twenty-one  years,  show  cause  against  a  judgment;"  *  *  *  and 
section  518  says:  "The  court  in  which  a  judgment  has  been  rendered 
shall  have  power,  after  the  expiration  of  the  term,  to  vacate  or  mod- 
ify it:  *  *  *  fifth,  for  erroneous  proceedings  against  a  person 
under  disability,  except  coverture,  if  the  condition  of  such  defend- 
ant do  not  appear  in  the  record,  nor  the  error  in  the  proceedings;. 
*  *  *  eighth,  for  errors  in  a  judgment  shown  by  an  infant  within 
twelve  months  after  arriving  at  full  age,  as  is  prescribed  in  section 
391." 

Subsequent  sections  provide  that  any  proceeding  upon  these 
grounds  shall  be  by  petition;  that  a  judgment  shall  not  be  vacated 
until  it  is  found  that  there  is  a  valid  defense  to  the  action,  or,  if  the 
plaintiff  asks  it,  that  there  is  a  valid  cause  of  action;  and  that  the 
court  may  pass  upon  the  grounds  to  vacate  or  modify  the  judg- 
ment before  deciding  upon  the  validity  of  the  defense  or  cause  of 
action;  and  section  520  says:  *'On  the  petition  the  proceedings  shall 
be  the  same  as  those  in  the  action  in  which  the  judgment  was  ren- 
dered." 

The  proceeding  thus  authorized  is  in  lieu  of  the  bill  of  review- 
under  the  old  practice;  and  the  revisory  power  of  the  trial  court 
over  its  judgment  after  the  expiration  of  the  term  at  which  it  was* 
rendered  is  now  restricted  to  the  cases  enumerated  in  the  Code. 
Anderson  v.  Anderson,  18  B.  M.,  95. 

If  it  appears  that  the  party  was  an  infant  when  the  judgment  was- 
rendered;  that  according  to  the  facts  presented  an  injustice  has  been 
done  him,  and  that  he  has  applied  for  relief  within  the  time  lim- 
ited, then  it  should  be  afforded.  Allen  v.  Troutman's  heirs,  10 
Bush,  61.  This  is  so,  whether  the  error  is  one  of  law  merely  and 
apparent  from  the  record,  or  is  one  of  fact.  The  material  question 
is,  has  a  substantial  injustice  been  done  him?  An  inquiry  of  such, 
a  character  implies  the  right  to  form  an  issue  as  to  any  material 
fact,  and  this  can  only  be  done  by  pleading.  The  burden  i*  upon 
the  infant  to  show  the  injustice,  and  that  his  substantial  rights  have 
been  prejudiced  by  a  judgment,  which  is  to  be  regarded  as  prima 
facie  correct. 

The  appellants,  Park  and  wife,  are  not  seeking  to  set  aside  the 
sale  of  the  property.  They  have  confirmed  it.  Mrs  Park  was  an 
infant  when  the  judgment  of  November  19,  1874,  declaring  the 
existence  of  a  partnership,  was  rendered.  It  must  be  regarded  a» 
final  for  the  purposes  of  this  suit.  It  was  certainly  so,  as  effec- 
tuated by  the  judgment  of  May  13, 1876.  This  action  to  annul  it  was 
brought  while  she  whs  yet  under  age.  She  whs  not  bound  to  wait 
until  she  arrived  at  maturity  before  bringing  it.  She  has  presented 
herself  properly,  and  the  question  arises  whether  the  other  side  had 
the  right  to  join  issue  by  an  answer  to  her  petition.  It  seeks  to 
vacate  the  judgment  of  May.  1874,  for  both  error  of  fact  and  of  law. 
It  not  only  asserts  the  existence  of  legal  error  apparent  upon  the 
record  of  the  former  suit,  but  in  the  face  of  the  fact  that  the  peti- 
tioners have  accepted  the  judgment  for  $448.60  rendered  against 
Bolinger,  it  seeks  to  credit  him  therewith,  correct  the  statement  of 
accounts  between  the  parties,  as  made  in  the  former  suit,  and  any 
errors  of  the  court  in  reaching  conclusions  of  fact. 

It  is  unnecessary  to  decide  whether,  under  the  present  practice,  if 
the  appellants  were  proceeding  alone  upon  the  ground  of  error  or 
law  apparent  upon  the  record  of  the  former  suit,  the  appellee  would1 


Digitized  by 


Google 


COMMONWEALTH  V.  ANDEB80N.  307 

be  limited  to  a  defense  by  demurrer  or  a  plea  of  a  subsequent  re- 
lease of  error.  They  are  not  doing  so,  but  relying  both  upon  error 
of  law  and  of  fact.  Their  petition  brings  in  question  matters  of 
fact  that  were  in  existence  when  the  judgment,  which  they  seek  to- 
annul,  was  rendered,  and  which  were  then  considered  by  the  court. 
Undoubtedly  this  may  be  done  under  the  present  practice;  but 
when  done  it  would  be  an  anomaly  in  Jurisprudence  if  the  adverse 
party  were  denied  the  right  to  answer.  If  so,  the  one  party  would 
be  given  his  "day  in  court,"  but  it  would  be  denied  to  the  other. 
The  right  of  a  party  to  answer  in  such  a  case  is  unquestionable. 
Allen  v.  Troutman's  heirs,  supra.  The  appellee  having  done  so* 
and  the  appellants  having  declined  to  plead  to  it,  the  judgment  dis- 
missing the  action  was  proper,  and  must  be  affirmed. 
The  judgment  in  each  case  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


(/OMMONWEALTH  V.  ANDERSON. 

{Filed  Oct.  19,  1887.) 

1.  Local  option— To  be  good  an  indictment  under  the  "local  option"  law' 
(approved  January  26, 1874)  must  allege  facts  showing  that  law  to  be  in  force- 
in  the  district  in  which  the  sale  in  violation  of  it  is  charged  to  have  been' 
made. 

2.  Same— The  "local  option"  law,  being  made  applicable  to  a  district,. 
supersedes  the  operation  of  other  laws  theretofore  applying  to  that  district 
and  providing  different  penalties  for  unlawful  welling  of  whisky,  «fcc. 

3.  Same  —Evidence  that  a  defendant  indicted  under  the  "local  option?'  law 
had  a  license  from  the  United  States  authorizing  him  to  sell  whisky  is  in- 
competent. 

4.  Same — While  a  certificate  of  the  examining  board  is  prima  facie  evi- 
dence that  the  election  was  held,  and  that  the  vote  was  as  stated,  it  does  not 
show  that  the  county  court  was  authorized  to  order,  or  did  order,  the  election 
as  required  by  the  statute. 

(An  abstract  of  this  opinion  was  published  in  9  Ky.  Law  Rep.,  406.) 

Finlay  Shuck  and  P.  W.  Hardin  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Ward. 

In  order  to  constitute  a  good  indictment,  chariing  a  person  with 
a  violation  of  the  act  approved  January  2b*,  1874,  entitled  "An  act 
to  regulate  the  sale  of  spirituous,  vinous  or  malt  liquors  in  this  Com- 
monwealth, "  known  as  the  "local  option"  law,  the  indictment  should 
allege  facts  showing  that  the  law  is  in  force  in  the  district  in  which 
it  is  charged  the  sale  was  made.  As  said  law  can  only  apply  to  those 
districts  wherein  a  vote  has  been  taken  as  to  its  application,  the  facts 
showing  that  the  steps  named  in  the  statute  were  taken  in  order  ta 
a  submission;  that  it  was  submitted  by  the  county  court  and  voted 
upon,  and  the  vote  certified  and  entered  on  the  records  of  the  court* 
should  all  appear  by  proper  averments.  Ellison  v.  Commonwealth* 
6  Ky.  Law  Rep.,  306;  Commonwealth  v.  Myrick,  Ibid,  520;  Mer- 
rill v.  Commonwealth,  Ibid,  664. 
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These  allegations  are  necessary  not  only  to  show  that  the  law  is  in 
force,  but  to  inform  the  defendant  of  the  offense  with  which  he  is 
charged,  because  under  this  act  the  penalty,  and  the  proof  necessary 
to  a  conviction,  is  different  from  what  it  would  be  for  au  unlawful 
selling  in  districts  where  the  law  is  not  in  force.  When  the  local 
option  law,  as  it  is  called,  is  made  applicable  to  a  district  in  the 
mode  provided  in  the  act  it  supersedes  the  operation  of  other  laws 
theretofore  applicable  to  that  district,  providing  different  penalties 
for  unlawful  selling  of  whisky,  Ac.  Young  v.  Commonwealth,  14 
Bush,  165. 

The  evidence  introduced  by  the  defendant  to  show  that  he  had  a 
license  from  the  United  States  authorizing  him  to  sell  whisky  by 
retail  was  incompetent  and  irrelevant,  as  such  license  could  not 
make  a  sale  lawful  which  was  unlawful  under  the  laws  of  the  State; 
and  if  not  unlawful  under  our  State  laws,  whether  he  had  a  United 
States  license  or  not  was  immaterial,  as  the  State  has  no  power  and 
does  not  pretend  to  punish  its  citizens  for  a  violation  of  the  United 
States  revenue  Jaws. 

Not  only  was  the  indictment  insufficient,  but  the  proof  likewise, as 
no  evidence  was  introduced  to  show  that  an  application  was  made  to 
the  county  court  to  submit  the  question  to  the  voters  of  the  dis- 
trict; no  proof  to  show  that  it  had  been  submitted  by  order  of  the 
county  court.  The  certificate  of  the  examining  board,  as  to  how  the 
vote  stood  at  the  election,  is  prima  facie  evidence  that  the  election 
was  held,  and  that  the  vote  was  as  stated,  but  it  affords  no  evidence 
whatever  as  to  the  existence  of  other  facts  necessary  to  show  that 
the  election  was  held  in  the  mode  provided  for  in  the  statute;  that 
is,  that  the  county  court  was  authorized  to  order,  and  did  order,  the 
vote  to  be  .taken. 

The  instruction  of  the  court  to  find  for  the  defendant  was,  there- 
fore, proper,  and  the  fact  that  the  reason  assigned  for  giving  it  was 
not  the  correct  one  is  immaterial.- 

The  judgment  is  affirmed. 


Lee  v.  Green. 
( Filed  May  23,  1888.) 

1.  Misjoinder  of  act ions  --When  the  owner  of  a  note  sues  the  obligor  it 
is  proper  for  him  to  make  one  who  has  possession  of  the  note,  claiming 
it  as  his  own,  a  party.  But  it  is  not  proper  to  join  in  an  action  against 
the  obligor  an  action  against  the  person  holding  the  note  to  recover 
it,  and  also  an  action  to  recover  of  him  an  amount  which  he  has  collected 
on  it,  and  while  these  several  causes  of  action  were  joined  in  the  petition 
in  this  case,  yet  as  there  was  no  motion  to  require  the  plaintiff  to  elect 
which  he  would  prosecute,  the  objection  was  waived  As  ths  plaintiff,  who 
was  the  payee  in  the  note,  is  the  appellant,  and  the  defendant,  who  had 
the  possession  of  the  note,  is  the  only  appellee,  the  court  will  treat  the  action 
as  agaiust  the  appellee  alone. 

2.  lies  judicata  A  judgment  operates  as  a  bar  to  a  subsequent  action  be- 
tween the  same  parties  only  as  to  those  matters  which  were  in  issue  in  the 
first  action,  and  upon  the  determination  of  which  the  judgmmt  was  ren- 
dered. 

In  an  action  to  recover  the  amount  of  two  notes  executed  by  the  defend- 
ant to  plaintiff  the  defendant  pleaded  that  the  plaintiff  being  indebted  to 
him,  had.  in  satisfaction  of  that  indebtedness,  delivered  to  him  the  uotes  for 
the   amount   of    which   judgment    was   asked,   and  also  a  note  executed  to 
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plaintiff  by  T.  These  allegations  were  denied  by  the  reply,  and  upon  a 
trial  of  the  issues  judgment  was  rendered  for  the  defeudaut,  dismissing  the 
petition.  Held—  That  the  title  to  the  note  on  T.  was  not  involved,  and  that 
the  former  judgment  is  not  a  bar  to  this  action  to  recover  of  the  defendant 
possession  of  that  note. 

Collins  &  Fenley,  D.  H.  Clay  and  H.  Clay  White  for  appellant. 

DeJarnett  A  Dickerson  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

That  there  was  in  this  case  a  misjoinder  of  causes  of  action  is 
clear.  When  the  owner  of  a  note  sues  the  obligor  it  is  proper  for 
him  t  >  make  one  who  has  possession  of  the  note,  claiming  it  as  his 
own,  a  party.  But  it  is  not  proper  to  join  in  an  action  against  the 
obligor  an  action  against  the  person  holding  the  note  to  recover  it, 
and  also  to  recover  of  him  an  amount  which  he  had  collected  on  it. 
These  several  causes  of  action  were  joined  in  the  petition  in  this  case, 
bat  as  there  was  no  motion  to  require  the  plaintiff  to  elect  which  he 
would  prosecute  the  objection  wa^  waived.'  The  plaintiff,  who  was 
the  payee  in  the  note,  is  the  appellant,  and  the  defendant,  who  had 
the  possession  of  the  note,  is  the  only  appellee.  We  will,  therefore, 
treat  the  action  as  against  the  appellee  alone. 

Among  other  defenses  relied  upon  by  the  appellee  was  the  plea  of  res 
Judicata.  The  record  in  the  former  case,  which  was  an  action  by  the 
appellant  against  the  appellee,  was  madea  part  of  the  answer,  and  as 
the  issues  in  that  case  were  considerably  complicated  it  will  necessi- 
tate a  brief  statement  of  the  pleadings.  In  the  original  petition  the 
plaintiff,  in  the  first  paragraph,  which  was  subsequently  amended, 
sought  to  recover  of  the  defendant  $174.50  for  money  had  and  re- 
vived, and  for  the  amount  of  two  notes  executed  by  the  defendant 
to  the  plaintiff,  one  for  $100  and  the  other  for  $200,  which  notes,  it  is 
averred,  the  plaintiff  has  wrongfully  obtained  the  possession  of.  In 
the  second  paragraph  he  sought  to  recover  the  possession  of  a  note 
for  $700,  executed  by  one  Bob  Turner  to  the  plaintiff,  and  the  pos- 
session of  which  the  plaintiff  hai  without  right.  Upon  the  defend- 
ant's motion  to  require  the  plaintiff  to  elect  which  cause  of  action 
he  would  prosecute  the  plaintiff  dismissed  without  prejudice  the 
paragraph  of  his  petition  which  sought  the  recovery  of  the  possession 
of  the  Turner  note.  The  defendant  traversed  the  allegations  in 
regard  to  the  $174.50,  and  admitted  the  execution  of  the  two  notes. 
but  averred  that  he  had  paid  off  and  settled  them;  that  the  plaintiff 
was  indebted  to  him  in  a  large  sum  for  board,  nursing,  etc.,  and  that 
as  a  full  settlement  of  that  indebtedness  the  plaintiff  delivered  to 
him  the  two  notes  executed  by  him,  and  also  assigned  and  trans- 
ferred to  him  the  Turner  note.  The  plaintiff,  in  his  reply,  denied 
all  the  material  allegations  of  the  answer,  and  upon  the  trial  of  the 
issues  a  judgment  was  rendered  for  the  defendant,  dismissing  the 
petition.  This  is  the  judgment  which  is  pleaded  in  bar  of  the 
appellant's  right  to  recover  of  the  appellee  the  $700  Turner  note  in 
this  action.  It  is  insisted  that,  notwithstanding  the  dismissal  of  the 
paragraph  of  the  petition  which  sought  the  recovery  of  the  Turner 
note,  the  ownership  of  the  note  was  necessarily  involved  in  and 
inseparably  connected  with  the  settlement  relied  upon  by  the  de- 
fendant inhis  answer  as  a  defense  to  the  plaintiff's  right  to  recover. 
We  are*  however,  after  a  careful  consideration  of  the  question,  of  a 
different  opinion.    After  the  dismissal  of  the  second  paragraph  of 
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the  petition  the  sole  object  of  the  action  was  the  recovery  of  the 
debts  sued  for.  The  title  to  the  Turner  note  was  not  in  issue.  If 
the  plaintiff  had  succeeded  in  recovering  a  judgment  for  all  he  claimed 
it  would  not  of  itself  have  established  any  right  upon  his  part  to  the 
note— this  much  we  think  must  be  conceded.  Then  it  follows  that  a 
judgment  adverse  to  him  could  not  have  the  effect  of  divesting  him 
of  his  right.  We  can  not  understand  how  it  could  be  that  a  judg- 
ment for  the  defendant  could  have  the  effect  of  vesting  a  title  to  a 
thing  in  him.  when,  if  the  judgment  should  have  been  adverse  to 
Mid,  it  would  not  have  affected  his  right.  The  single  issue  was 
whether  the  defendant  was  indebted  to  the  plaintiff,  and  the  whole 
force  of  the  judgment  was  to  determine  that  he  was  not.  The  de- 
fense relied  upon  was  accord  and  satisfaction,  and  the  only  relevant 
facts  pleaded  were  that  the  plaintiff  owed  the  defendant  a  board 
bill,  and  in  part  satisfaction  thereof  delivered  to  the  defendant  the 
two  notes  for  which  he  sought  judgment.  The  allegation  that  the 
plaintiff  had,  in  addition  to  the  delivery  of  the  two  notes,  assigned 
and  transferred  to'  the  defendant  the  Turner  note,  was  irrelevant,  and 
could  not  have  been  made  pertinent  to  the  issue.  If  the  jury  should 
find  that  the  plaintiff  owed  the  board  bill  and  that  it  was  settled  by 
the  delivery  of  the  two  notes  executed  by  the  defendant  it  would 
defeat  the  action,  no  matter  what  they  might  find  as  to  the  assign- 
ment and  transfer  of  the  Turner  note.  Suppose,  as  counsel  insists 
we  should,  we  should  consider  the  answer  as  asserting  ownership  in 
the  defendant  to  the  Turner  note,  it  would  then  follow  that  the 
plaintiff  should  be  allowed  by  his  reply  to  traverse  the  answer  and 
assert  title  and  the  right  to  the  possession  in  himself,  otherwise  his 
property  would  be  taken  from  him  without  giving  him  a  chance  to 
be  heard.  But  that  such  a  pleading  would  be  inadmissible  is  dem- 
onstrated by  the  motion  which  the  defendant  successfully  made,, 
requiring  the  plaintiff  to  elect  which  of  the  two  causes  of  action  set 
out  in  his  petition  he  would  prosecute— that  is,  the  action  upon  the 
debts  or  the  action  for  the  recovery  of  the  note.  As  the  averments 
in  the  defendant's  answer  concerning  the  Turner  note  were  irrele- 
vant they  should  have  been  stricken  out.  Though  they  were  not 
stricken  out,  they  did  not  affect  the  real  issue  which  was  tried.  A 
judgment  operates  as  a  bar  to  a  subsequent  action  between  the  same 
parties  only  as  to  those  matters  which  were  in  issue  in  the  first 
action,  and  upon  the  determination  of  which  the  judgment  was 
rendered. 

We  are  of  opinion  that  the  judgment  in  the  former  suit  does  not 
affect  the  rights  ot  the  parties  in  this  action.  The  question  in  this 
case,  as  presented  by  pleadings,  is  not  what  was  proven  upon  the 
former  trial  about  the  transfer  of  the  note,  but  was  it  in  fact  turned 
over? 

The  judgment  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 


Jenkins  v.  Bass. 

{Filed  J/«.y30,  1888.) 

Parol  eridenceto  explain  ambiguity  in  note  —It  is  a  cardinal  role  in  the  con- 
struction of  all  instruraeut*  aud  agreements  to  so  construe  them  as  to  gire 
effect  to  the  agreement  or  instrument  if  possible,  and  if  there  is  ambiguity 
in  any  of  the  terms  of  the  instrument  which  can  be  explained  by   extrinsic 
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facts,   without  contradicting   the  instrument,  it  is  competent  to  show  snch 
extrinsic  facts. 

Appellant  sued  M.  and  B.  upon  a  writing  signed  by  them,  whereby  they 
undertook  to  pay  "to  the  order  of  myself"  a  certain  sum,  which  writing,  by 
an  indorsement  signed  by  M.,  was  made  payable  to  appellant.  The  writing 
was  declared  upon  as  the  promise  of  M.  and  B.  to  pay  to  the  order  of  M., 
the  plaintiff  alleging  that  it  was  made  by  defendants  to  enable  M.  to  obtain 
money,  and  they  not  k owing  from  whom  he  could  get  the  money,  B.  signed 
the  note,  leaving  a  blank  as  to  the  payee,  and  directed  fid.  to  thereafter  fill 
the  blank  with  the  name  of  any  person  from  whom  heoonld  get  the  money, 
or  to  make  the  note  payable  to  himself  and  by  his  endorsement  order  the 
payment  to  any  person  he  shonld  ohoose,  and  that  pursuant  to  this  authority 
M.  wrote  word  "myself,"  whereby  defendants  intended  to,  and  did,  make 
the  note  payable  to  the  order  of  M  .  who  sold  and  delivered  it  to  plaintiff. 
A  demurrer  to  the  petition  was  sustained  and  the  petition  dismissed.  Held — 
That  this  was  error.  B.  is  liable,  as  shown  by  the  extrinsic  facts,  to  pay  the- 
amount  of  the  note  to  M.'s  order,  and  while  it  may  not,  on  aooount  of  the 
uncertainty  as  to  the  payee  as  it  appears  on  the  face  of  the  paper,  be  held  to 
be  a  negotiable  instrument,  a  holder  for  value  should,  upon  showing  the  facts,. 
be  allowed  to  recover. 

Dulaney  &  Mitchell  for  appellant. 

Wright  &  McElroy  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge. Barbour. 

The  appellant,  Jenkins,  sued  Murrell  and  the  appellee,  Bass,  upon 
the  following  writing: 

"$360.  Bowling  Green,  Ky.,  July  8, 1886. 

"Sixty  days  after  dfite  we  promise  to  pay  to  the  order  of  myself 
three  hundred  and  sixty  dollars,  value  received. 

"E.  R.  Murrell. 
"J.  V.  Bass." 
Upon  which  is  this  endorsement: 
"Pay  Jos.  L.  Jenkins  or  order.  E.  R.  Murrell." 

The  plaintiff  declared  upon  this  note  as  the  promise  of  Murrell 
and  Bass  to  pay  to  the  order  of  Murrell,  and  in  an  amended  petition 
averred  that  it  was  made  by  the  defendants  to  enable  Murrell  to- 
obtain  money,  and  they  not  knowing  from  whom  he  could  get  the 
money,  Ba*s  signed  the  note,  leaving  a  blank  as  to  the  payee,  and 
directed  Murrell  to  thereafter  fill  the  blank  with  the  name  of  any 
one  from  whom  he  could  get  the  money,  or  to  make  the  note  paya- 
ble to  himself,  and  by  his  endorsement  order  the  payment  to  any- 
person  he  should  choose,  and  that,  in  pursuance  to  this  authority, 
Murrell  wrote  the  word  "myself"  in  the  blank,  whereby  defendant* 
intended  and  did  make  the  note  payable  to  the  order  of  Murrell, 
who  s  >ld  and  delivered  it  to  the  plaintiff.  A  demurrer  to  the  peti- 
tion,.as  amended,  was  sustained  and  the  petition  dismissed. 

Bass'  liability,  if  he  be  liable,  does  not  arise  under  sec.  13,  ch.  22, 
General  Statutes,  which  provides  thai  when  a  note  is  made  by  the 
obligor  payable  to  himself,  and  is  signed  by  him  on  the  back  and 
then  delivered,  such  signature  shall  operate  as  a  promise  to  pay  the 
face  of  the  note  to  the  party  to  whom  it  has  been  delivered.  But  we 
are  of  opinion  that  he  is  liable  upon  the  ground  that  it  is  his  under- 
taking, as  is  shown  by  the  extrinsic  facts  which  are  averred,  and 
upon  this  appeal  must  be  taken  as  true,  to  pay  the  amount  of  the 
note  to  Murrell's  order.    If  Murrell  had  been  named  as  the  payee  ia 
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the  body  of  the  note,  there  is  no  question  but  what,  nothing  else 
appearing,  it  would  have  been  legally  obligatory  on  Bass,  though 
Murrell  also  signed  the  note  as  one  of  the  obligors.  Quisen berry  v. 
Acton,  1  Duvall,  30;  Allen  v.  Shadhurn,  1  D  ina,  6S.  True,  the  note 
in  this  case,  instead  of  naming  Murrell  as  the  payee,  is  in  terms 
payable  to  "myself,"  and  while  it  might  not,  on  account  of  the  un- 
certainty as  to  the  payee  as  it  appears  on  the  face  of  the  paper,  be 
held  to  be  a  negotiable  instrument,  still  we  can  see  no  reason  why, 
when  it  has  come  to  the  hands  of  a  holder  who  has  paid  value  for  it, 
as  was  the  intention  of  the  parties  in  its  execution,  he  should  not  be 
allowed,  upon  showing  these  facts,  to  recover.  It  is  a  cardinal  rule, 
in  the  construction  of  all  instruments  and  agreements,  to  so  construe 
them  as  to  give  effect  to  the  instrument  or  agreement  if  possible, 
and  if  there  is  an  ambiguity  in  any  of  the  terms  of  the  instrument 
which  can  be  explained  by  extrinsic  facts,  without  contradicting  the 
instrument,  it  is  competent  to  show  such  extrinsic  facts.  As  a  mat- 
ter of  law  the  court  would  not  be  able  to  say  to  whom  it  was  the 
parties  intended  that  the  note  should  be  made  payable,  and  it  is, 
therefore,  competent  to  show  by  parol  evidence  who  it  was  that  the 
parties  meant  by  ''myself."  Such  evidence  does  not  contradict  the 
writing,  but  gives  effect  to  it.  Greenleaf  on  Evidence,  vol.  1,  section 
282,  etc. 

Mr.  Daniel  in  his  work  on  Negotiable  Instruments,  section  102, 
says:  "It  has  been  held  that  when  the  promise  is  to  pay  'yow,'  as,  for 
instance,  where  the  paper  runs  'I.  O.  U.  the  sum  of  $160,  which  I 
shall  pay  on  demand  to  you,'  parol  evidence  would  be  admissible  to 
explain  who  was  meant."  But  as  there  is  no  certainty  about  the 
payee  on  the  face  of  the  paper,  and  nothing  from  whieh  he  may  be 
ascertained,  such  a  paper  could  not,  consistently  with  accepted  prin- 
ciples, be  held  negotiable.  Pothier  puts  a  case  quite  similar:  "If," 
says  he,  "the  drawer  should  omit  the  name  of  the  payee,  but  should 
draw  the  bill  in  this  form:  'Pay  a  thousand  livres  at  sight,  value 
received  of  A.  B.,'  it  appears  to  me  reasonable  to  presume  that  the 
drawer  intended  that  the  bill  should  be  payable  to  the  person  from 
whom  the  value  had  been  received,  as  no  other  person  is  named  to 
whom  it  ought  to  be  paid." 

If  the  allegations  of  the  amended  petition  are  true,  as  is  admitted 
by  the  demurrer,  the  plaintiff  is  entitled  to  recover.  The  judgment 
is,  therefore,  reversed,  and  cause  remanded  with  directions  to 
overrule  the  demurrer  to  the  petition  as  amended,  and  for  further 
proceedings. 


Collins  worth  v.  Davidson's  Adm'r. 
(Filed  June  13,  1888.) 

1.  Proof  of  claim  against  decedent — Every  fact  touching  th^  validity  of  a 
claim  against  the  estate  of  a  decedent,  which,  in  a  suit  thereon,  it  would  be 
necessary  to  aver  in  the  petition,  should  be  proved  by  the  evidence  tendered 
to  the  personal  representative,  but  it  is  not  necessary  that  the  witnesses 
should  stste  that  they  know  the  claim  is  just,  thereby  meaning  that  it 
has  not  been  paid,  and  is  not  subject  to  any  discount  or  set-off.  Only  the 
claimant  himself  is  required  to  purge  his  conscience  as  to  the  justness  of  the 
claim. 

2.  Same— As  one  item  in  the  account  sued  on  was  properly  proved,  the 
majority  of  the  court  are  of  the  opiniou  that  it  was  error  to   dismiss  the 
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entire  claim-  It  is  the  opinion  of  the  writer  (Presiding  Judge  Ward)  that 
as  the  plaintiff  presented  his  separate  demand*  in  one  account,  and  so  sued 
upon  them,  he  thereby  electeJ,  as  he  had  the  right  to  do,  to  stand  upon  his 
rights  as  to  the  entire  demand,  and  that  the  judgment  dismissing  the  entire 
claim  without  prejudice  should  be  affirmed. 

J.  E.  Stewart  for  appellant. 

R.  T.  Burns  for  appellee. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

Appellant  instituted  this  suit  to  recover  judgment  against  the 
administrator  of  J.  M.  Davidson  upon  an  alleged  indebtedness  due 
by  account. 

There  were  two  items  in  the  account,  one  for  balance  due  on  settle- 
ment for  a  lot  of  lumber  sold  and  delivered  to  intestate.  The  second 
item  was  as  follows:  "To  thirty-two  bushels  of  corn  paid  J.  M. 
Davidson  for  that  he  failed  to  get,  at  74  cents  per  bushel,  $22,40." 

The  action  was  on  motion  dismissed  without  prejudice  for  want 
of  a  demand  upon  the  administrator,  accompanied  by  the  affidavits 
required  by  law,  prior  to  the  institution  of  the  suit. 

The  affidavit  of  the  claimant  substantially  complies  with  the  law, 
and  the  defect,  if  any,  is  in  the  supporting  affidavits. 

It  is  insisted  for  appellee  that  the  supporting  affidavits  are  de- 
fective, because  it  is  not  averred  in  them  that  affiants  knew  that  the 
claim  is  just.  It  is  urged  that  ail  that  they  say  may  be  true,  and 
yet  they  may  know  that  the  claim  has  been  paid,  and  that  the  wit- 
nesses, as  well  as  the  claimant,  should  purge  their  Consciences  as  to 
the  justness  of  the  claim. 

This  contention  seems  to  be  supported  by  the  case  of  Nuttall's 
adm'r  v.  Bannin's  ex'ors,  5  Bush,  13,  but  that  case  seems  to  have 
been  founded  upon  a  misinterpretation  of  Trabue's  ex'or  v.  Harris,  1 
Met.,  597.  But,  however  this  may  be,  we  think  the  more  rational 
and  consistent,  as  well  as  most  recent  rule,  is  that  laid  down  in 
Leach  v.  Kendall's  adm'r,  13  Bush,  424,  wherein  it  is  held  that 
every  fact  touching  the  validity  of  the  claim,  which,  in  a  suit 
thereon,  it  would  be  necanHary  to  aver  in  the  petition,  should  be 
proved  by  the  evidence  tendered  to  the  personal  representative. 
Though  neither  of  the  cases  first  cited  above  were  overruled  in  the 
latter  case,  or  referred  to  in  the  opinion  at  all,  yet  it  is  said  that  the 
affidavits  of  the  witnesses  that  they  knew  the  sum  claimed,  <fcc,  was 
due,  and  a  Ju*t  charge,  &l\,  were  not  sufficient;  that  the  facts  should 
have  been  slated. 

We  do  not  know  how  a  supporting  witness  could  ever  say  that  he 
knew  a  claim  to  be  just,  thereby  meaning  that  it  had  not  been  paid, 
or  was  not  subject  to  a  discount  or  setoff.  Knowing  that  the  indebt- 
edness existed  rests  upon  facts  which  he  states  in  the  affidavit;  if 
these  facts  show  the  indebtedness,  then  he  could,  at  most,  but 
express  an  opinion  as  to  whether  the  demand  had  been  paid  or 
otherwise  discharged  in  whole  or  in  part,  except  he  might  say  it  had 
not,  so  far  as  he  knew  or  believed.  But  to  require  this  supporting 
and  corroborating  testimony  as  to  an  account  is  not  only  to  require 
"other  proof  of  the  demand,  as  required  bylaw,"  but  is  to  require 
the  witness  to  purge  his  conscience  about  a  matter  presumably  not 
within  his  knowledge,  that  he  may  testify  to  facts  about  which  he 
has  personal  knowledge.    Not  only  this,  but  it  is  to  require  of  the 
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claimant  evidence  of  a  different  character  from  that  required  where 
his  demand  is  evidenced  by  a  written  contract. 

All  that  the  law  requires  is  that  the  evidence  furnished  to  the 
administrator  shall  show  that  the  demand  is  presumptively  correct. 
If  the  demand  is  supported  by  written  evidence,  and  the  claimant 
purges  his  conscience  as  required  by  the  statute,  then  the  adminis- 
trator is  presumptively  safe  in  paying.  On  the  other  hand,  if  the 
demand  is  not  so  evidenced,  then  there  must  be  such  evidence  as 
will  show  that  the  demand  existed.  Tnis,  with  the  expurgatory 
affidavit  of  the  claimant,  completes  the  presumptive  case  required 
by  the  statute. 

But  we  are  of  opinion  that  the  supporting  affidavits  were  insuffi- 
cient as  to  the  second  item  in  the  account.  The  only  reference  to 
this  item  by  the  witnesses  called  to  prove  the  demand  was  in  the 
affidavit  of  B.  L.  Davis,  who,  referring  to  a  conversation  between 
appellant  and  intestate,  says:  "Mr.Coilinsworth,  said  Jo,  what  about 
that  corn?  I  never  got  but  thirty-five  and  a  half  bushels.  Mr. 
Davidson  said  go  and  get  the  corn,  and  when  1  come  up  I  wiii  pay 
you  your  money."  This  evidence  is  not  sufficient  to  show  that 
intestate  owed  appellant  for  thirty-two  bushels  of  corn,  at  70  cents 
per  bushel,  or  any  other  certain  amount  at  any  price.  It  only  shows 
that  there  was  some  unsettled  matter  between  them  about  corn,  but 
what  or  to  what  amount  is  not  shown. 

As  the  item  in  the  account  for  $537.78,  subject  to  the  credit  of  $150, 
was  properly  proven,  the  administrator  mignt  have  safely  paid  that, 
from  all  that  now  appears,  and  by  refusing  to  do  so  he,  in  the  opin- 
ion of  a  majority  of  this  court,  placed  himself  in  default  so  that  an 
action  can  be  maintained  as  to  that  item,  and  it,  therefore,  results 
that  the  judgment  dismissing  the  action  as  to  the  entire  claim  was 
erroneous;  it  should  have  been  dismissed  only  as  to  that  part  of  the 
claim  not  proven,  to  wit,  the  item  for  corn. 

It  is  the  opinion  of  the  writer  that  it  was  not  for  the  administrator 
or  the  court  to  split  the  plaintiff's  cause  of  action.  Though  separate 
demands,  they  were  properly  joined,  and  as  the  plaintiff  presented 
his  separate  demands  in  an  account,  and  so  sued  upon  and  so  stood 
when  the  motion  to  dismiss  for  want  of  affidavit  and  demand  was 
made,  he  thereby  elected,  as  he  had  the  right  to  do,  to  stand  upon 
his  rights  as  to  the  entire  demand,  and  the  judgment  dismissing  the 
entire  claim  without  prejudice  should  be  affirmed. 

It  results  that  the  judgment  is  reversed  and  remanded  for  further 
proceedings  consistent  with  the  opinion  of  a  majority  of  this  court. 


Groschell  v.  Knoll. 

(Fifed  June  13,  1888.) 

Evidence  ■  -Hooks  of driyinal  entries  — **A  book  of  original  entries"  within  the 
meaning  of  subjection  7  of  section  H06  of  the  Civil  Code,  is  a  book  in  which 
the  entries  were  made  at  or  mar  the  time  of  the  transactor  8,  and  intended 
to  furnish  evidence  of  the  transaction*  to  which  they  relate,  and  if  it  in 
j*hown  from  the  books  or  other  wine  that,  the  entries  offered  in  evidence  were 
made  at  or  near  the  time  of  the  transaction  it  is  immaterial  whether  they 
were  math'  from  the  memory  of  the  salesman  alone,  or  whether  his  memory 
was  aided  by  memoranda  kept  on  a  slate  or  scrap  of  paper  not  intended 
as  evidence  of  the  transaction,  but  merely  as  a  memoranda  to  aid  the  mem- 
ory, and  to  r*epure  accuracy  in  the  entry  upon  the  books. 

Iu   thi-  cM-e  it    is   held   that  a  day-book    in   which  entries  were  made  each 
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night  from  a  slate  containing  memoranda  of  sales  made  during  the  day.  the 
slate  being  cleaned  off,  was  admissible  in  evidence  as  "a  book  of  original 
entries." 

Tisdale  &  Gray  for  appellant. 

O'Hara  &  Bryan  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward, 

This  is  an  action  by  the  surviving  member  of  the  firm  of  T.  R. 
Krueskamp  &  Co.  against  appellee  for  goods  sold  and  money  loaned. 

The  only  error  complained  of  is  the  action  of  the  court  below  in  re- 
fusing to  allow  the  plaintiff  to  read  in  evidence  the  account 
books  kept  by  said  firm,  and  the  resulting  error,  if  these  books  were 
competent  evidence,  of  gi ving  a  peremptory  instruction. 

The  evidence  conduced  to  show  that  these  books,  dav-book,  journal 
and  leiiger,  were  solely  in  the  handwriting  of  T.  R.  Krueskamp; 
that  he  died  before  this  suit  was  instituted;  that  the  hooks  had 
been  regularly  kept  and  were  free  from  changes  or  alterations,  and 
it  was  averred  that  they  contained  the  items  named  in  the  account 
sued  upon,  and  there  was  an  offer  to  submit  them  to  the  court  for  its 
inspection  and  to  the  jury  for  examination.  There  was  also  evidence 
tending  to  show  that  up  to  1878  there  was  an  assistant  in  the  store, 
but  after  that  date  there  was  no  assistant  except  a  porter;  that  it 
was  the  custom  of  the  hous.j  for  the  person  selling  the  goods  to  make 
an  entry  thereof  on  a  slate,  and  at  night  these  entries  would  be  put 
upon  the  day-book  by  T.  R.  Krueskamp  and  the  slate  cleaned  off; 
that  if  Krueskamp  sold  the  goods  in  person  he  would  sometimes 
make  the  entry  directly  in  the  day-book  without  making  an  entry 
on  the  slate. 

Was  this  evidence  sufficient  to  show  that  the  day-book  was  **a 
book  of  original  entries"  within  the  meaning  of  subsection  7  of 
section  606  of  the  Code?  It  is  claimed  that  the  books  do  not  contain 
the  original  enrries,  but  that  the  original  entries  were  made  upon  the 
slate.  An  original  entry,  within  the  meaning  of  the  phrase,  is  one 
made  at  or  near  the  time  of  the  transaction  in  the  books  kept  for 
and  intended  to  furnish  evidence  of  the  transactions  therein  con- 
tained. It  must  be  shown,  from  the  books  or  otherwise,  that  the 
entries  offered  in  evidence  were  made  at  or  near  the  time  of  the 
transactions.  If  this  be  shown  it  seems  to  be  immaterial  whether 
the  entries  were  made  from  the  memory  of  the  salesman  alone  or 
whether  his  memory  was  aided  by  memoranda  kept  on  a  slate  or 
scraps  of  paper,  not  intended  as  evidence  of  the  transactions,  but 
merely  as  memoranda  to  aid  the  memory  and  to  secure  accuracy  in 
the  entry  u|>on  the  book9.  The  rule  is  well  stated  in  Pattin  v.  Ryan, 
4  Rawies,  410. 

"The  principle  of  Insrraham  v.  Bockius  is  that  a  minute,  not  to 
be  itself  the  evidence  of  the  sale,  but  to  be  used  in  the  preparation 
of  such  evidence  is  not  an  original  entry  within  the  meaning  of  the 
term  as  it  is  used  in  the  books.  If  such  be  its  effect  the  material  on 
which  it  is  written  or  the  size  and  shape  of  it  must  be  indifferent. 
Here  it  was  made  on  a  card  which  was  superseded  by  a  book  into 
which  it  was  transcribed  and  which  was  destined  to  be  the  final 
means  of  perpetuating  it,  for  the  destruction  of  the  card  when  the 
transaction  was  made  shows  that  its  office  was  but  a  temporary  one. 
It  would  be  most  unreasonable  to  preclude  the  shopkeeper  from 
making  the  regular,  permanent  entry  in  his  day-book  because  he 
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had  taken  the  precaution  to  put  down  the  transaction  on  a  fugitive 
scrap  of  paper  in  order  to  secure  a  greater  degree  of  accuracy  when 
the  regular  entry  of  it  should  come  to  be  made.  Such  a  rule  would 
be  subversive  of  everything  like  fair  dealing."  To  the  same  effect 
see  Ingraham  v.  Bockius,  9  Serg.  and  Kawles,  285,  reported  11  Am. 
Dec.  730,  with  notes. 

Entries  made  on  a  slate  by  the  foreman  and  at  night  transcribed  in 
the  book  by  the  manufacturer  are  original  entries,  and  competent. 
Sickles  v.  Mather,  20  Wendell,  72;  s.  c.  32  Am.  Dec,  521. 

Entries  made  on  a  slate,  but  not  transferred  until  four  or  five  days 
after  the  entry,  are  not  admissible  as  original  entries.  Forsythe  v. 
Norcross,  5  Watts,  432;  s.  c.  30  Am.  Dec,  334;  Pittsburg  v.  Locke,  66 
Am.  Dec,  711,  and  note;  GreenleaPs  Evidence,  vol.  Insertions  117 
and  118  and  notes. 

The  judgment  is  reversed  and  the  ciuss  remanded,  with  directions- 
to  grant  to  appellant  a  new  trial  and  for  further  proceedings  con- 
sistent herewith. 
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VlCBOY    V.    ToiiLE. 

Filed  September  12, 1888.     Appeal  from  Mason  Circuit  Coort.    Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Settlement  of  mutual  accounts — Where  one  of  two  parties  procures  from  the 
other  a  settlement  of  mutual  accounts  by  holding  out  the  idea  that  it  em- 
braces items  which  it  does  not  in  fact  embrace,  he  is  bound  by  the  settle- 
ment as  if  those  items  had  been  embraced,  and  oan  not  have  the  settlement 
disregarded  and  a  new  settlement  made. 

Whittaker  A  Robertson  and  E.  W.  Hines  for  appellant;  Wall  A  Worthing- 
ton  for  appellee. 

Weixs  v.  Best. 

Filed  September  12,  1888.     Appeal  from  Mason  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Principal  and  agent — B.  authorized  W.  to  buy,  as  his  agent,  a  crop  of  to- 
bacco owned  by  M..  for  which  B.  had  offered  M.  a  certain  prioe.  W.  did  not 
buy  the  tobacco  answering  that  description,  but  bought  another  crop  of  to- 
bacco owned  by  M.,  for  which  B.  had  refused  to  make  au  offer.  Held— That 
W.  can  not  look  to  B.,  lis  principal,  for  indemnity  for  the  loss  resulting  from 
the  mistake,  however  inuooent  it  may  have  been  on  his  part. 

Cochran  A  Son,  E.  L.  Worthingtou,  O.  W.  Adair  and  T.  C.  Campbell  for 
appellant;  Whittaker  A  Robertson  for  appellee. 

House,  Ac*  v.  Gbeathousb,  Ac. 

Filed  September  12,  1888.     Appeal  from  Hancock    Circuit  Court.     Opinion 
of  the  court  by  Judge  Barbour,  reversing. 

1.  Right  of  infants  to  vacate  judgment — Infants  have  the  right,  at  any  time 
within  the  time  prescribed  in  section  381  of  the  Civil  Code,  to  apply  to  a 
court  of  equity  to  vacate  any  judgment  or  final  order  by  which  injustice 
has  been  done  them  without  alleging  any  of  the  grounds  for  which  new 
trials  may  be  granted  to  adult*.  It  is  enough  that  they  were  infants  when 
the  judgment  was  rendered;  that  it  is  unjust  according  to  the  facts  pre- 
sented by  them,  and  that  they  apply  for  relief  within  the  prescribed  time. 
And  while  a  demurrer  might  have  been  sustained  to  the  petition  in  this  case 
as  to  one  of  the  plaintiff's,  who  is  a  married  woman,  for  the  reason  that  it 
does  not  appear  whether  she  was  a  married  woman  at  the  time  of  the  judg- 
ment, or  whether  she  was  an  adult  at  that  time,  or  whether  she  had  arrived 
at  age  within  twelve  months  before  the  institution  of  this  action,  that  fact 
did  not  authorize  the  dismissal  of  the  petition  as  to  the  other  plaintiffs,  who 
showed  their  right  to  the  relief  asked. 

2.  Continuance — Loss  of  deposition— As  the  affidavit  of  the  plaintiff's  attor- 
ney showed  that  a  deposition  which  had  been  lost  from  the  papers  without 
the  fault  of  plaintiff's,  sustained  many  of  the  material  allegations  of  the  pe- 
tition, it  was  error  to  try,  over  the  objection  of  plaintiffs,  in  the  absence  of 
that  deposition. 

W.  P.  D.  Bush  for  appellants;  G.  W.  Williams  A  Sons  for  appellees. 

Conner,  Ac.  v.  Conner's  Assignee. 

Filed  September  12,  1888.    Appeal  from  Hancock  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Final  order — In  an  action  for  a  distribution  of  the  estate  of  a  debtor 
who  has  made  an  assignment  for  creditors  an  order  striking  out  that  part. 

October  15, 1888—3 
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of  the  answer  of  the  assignor  and  his  wife,  in  which  they  set  up  claim  to  a 
certain  amount  of  the  personal  property  upon  the  ground  that  it  is  exempt 
from  the  assignor's  debts,  and  not  embraced  by  the  deed  of  assignment,  was) 
not  h  final  order.  The  court  may  yet,  upon  a  final  hearing,  pass  opon  the 
right  of  appellant  to  that  property.        _   _ 

2.  Assignments  for  creditors — Pleading — Although  the  petition  does  not  state 
the  amount  of  the  debts,  or  the  amouut  of  the  personal  assets  in  the  hands 
of  the  assignee,  as  it  should  have  done,  it  does  state  that  the  personalty  and 
realty  combined  will  pay  only  a  small  vart.  of  the?  indebtedness,  and,  there- 
fore, it  was  not  error  to  order  a  snle  of  the  realty.  The  denial  that  "the 
personalty  and  realty  will  pay  only  a  small  part  of  the  indebtedness"  was  not 
good. 

3.  Same — Dower  —  The  court  was  not  compelled  to  order  the  sale  of  the 
land  as  unincumbered  by  the  wife  s  contingent  right  to  dower  upon  the  mere 
suggestion  of  the  husband  nnd  wife  in  their  joint  answer  that  they  desired 
that  she  should  be  allowed  the  value  of  her  dower  right  in  the  proceeds  aris- 
ing from  the  sale  of  the  land.  Notwithstanding  the  answer,  the  wife  might 
have  refused  to  abide  by  the  sale  of  her  inchoate  right  of  dower  or  to  accept 
the  value  pi  need  upon  it. 

£.  S.  Watts  and  W.  8.  Roberts  for  appellants:  R.  Z.  Bush  and  Miller  & 
Morrison  for  appellee. 

TlMBEHLAKE    V.    TfiAPP. 

Filed  September  12,  1888.     Appeal  from  Campbell  Circuit  Court.     Opinion 
of  the  court  by  Judge  Barbour,  affirming. 

1.  Pleading— Limitation — Appellant  seeks  to  recover  of  appellee  the  price 
of  gravel  and  sand  sold  and  delivered  to  him,  and  for  which  he  had  agreed 
and  promised  to  pay  her  more  than  five  yours  prior  to  the  institution  of  the 
action.  Evidently  in  anticipation  of  the  plea  of  limitation,  plaintiff  alleged 
subsequent  promises  to  pay  made  within  five  years.  Defendant  relied  upon 
the  Statute  of  limitation,  and  denied  any  subsequent  promises.  Plaintiff, 
after  filing  a  reply,  offered  an  amended  petition,  averring  that  "she  is  now 
in  possession  of  the  contract  under  which  the  sand  and  gravel  mentioned  in 
the  petition  were  sold,  which  she  files  as  part  of  the  petition. *'  Held — That 
as  there  is  no  allegation,  either  in  the  original  or  amended  petition,  that  the 
contract  was  in  writing,  and  it  is  nowhere  averred  that  those  who  purport  to 
be  parties  to  the  writing  ever  signed  it,  the  court  properly  refused  to  allow 
the  amended  petition  to  be  tiled,  and  for  the  same  reason  there  was  no  error 
in  refusing  to  allow  the  writing  to  be  read  as  evidence  to  the  jury. 

2.  Witnesses—  The  defendant  set  up  an  agreement,  made  at  the  time  of  the 
sale  of  the  gravel  and  sand,  to  the  effect  that  the  price  should  be  credited 
on  a  demand  which  defendant  and  one  H  .  who  were  partners,  had  against 
plaintiff.  Upon  this  issue  H.  was  allowed  to  testify  as  to  consultations  be- 
tween him  and  plaintiff's  agent,  who  was  dead  when  the  testimony  was 
offered.  Held—  That  as  H.  could  not  have  been  affected  by  the  result,  his 
testimony  was  competent. 

Crawford  &  Irvine  for  appellant;  John  8.  Duck  or  for  appellee. 

Hanking  v.  Taylob's  Exeotttobs,  Ac. 

Filed  September  12.  1888.    Appeal  from  Daviess  Circuit  Court.     Opinion  of 

the  court  by  Judge  Bowden,  reversing. 

1.  Action  on  foreign  judgment — Right  to  amend — This  was  an  action  on  an 
alleged  judgment  of  a  justice  of  the  peace  in  Indiana.  The  whole  case  was 
tried  by  the  court  without  a  jury,  its  conclusion  being  that  the  Indiana 
record  was  not  properly  authenticated  and  could  not  be  considered;  bnt 
nevertheless  it  rendered  judgment  for  the  plaintiffs  for  the  amount  of 
the  account  on  which  the  alleged  judgment  was  based.  As^Boon  as  the  court 
indicated  its  opinion  that  the  account  was  in  issue  the  defendant  asked  leave 
to  amend  his  answer  and  plead  limitation,  which  was  refused.  The  only 
reference  to  the  account  was  a  short  participial  reference  in  stating  the 
grounds  of  the  suit  in  which  the  judgment  sued  on   was  rendered.    Held — 
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That  if  the  judgment  was  valid  there  could  not  have  been  any  cause  of  action 
on  the  account;  but  even  if  there  might  have  been  none  was  stated.  But 
assuming  that  the  account  was  in  is»sue,  the  defendant  should  have  been 
allowed  to  amend  his  answer,  as  a  case  was  certainly  presented  which  ex- 
cused the  failure  to  plead  the  statute  in  the  original  answer. 

2.  Appeals — This  being  an  ordinary  action,  Hnd  the  lower  court  having  re- 
fused relief  on  the  judgment,  this  court  can  not  go  further  than  to  act  on  the 
defendant's  appeal. 

G.  "VV.  Williams  &  8on  for  appellant;  George  W.  Jolly  for  appellees. 

Williams  v.  Hat  A,  Sweeney. 

Filed  September  12,  1888.     Appeal  from   Daviess  Circuit  Court.     Opinion  of 
the  court  by  Judge  Bowden,  reversing. 

1.  Construction  of  contract  a  question  for  court  —  In  this  action  to  recover 
damages  for  the  alleged  failure  of  the  defendant  to  feed  and  care,for  cattle, 
as  provided  in  a  written  contract  between  the  parties,  the  court  should  have 
construed  the  contract  and  not  have  left  it  to  the  jury  to  determine  how  the 
cattle  ought  to  have  been  fed  and  cared  for.  They  should  have  been  told 
what  the  defendant  should  have  done,  leaving  them  to  determine  whether  he 
had  or  had  not  done  it. 

2.  An  instruction  an  to  the  measure  of  damatjes  which  allowed  the  plaintiffs 
to  recover  all  the  value  that  would  have  been  created  by  performance,  when 
they  would  have  received  only  half  of  it  if  there  had  been  a  performance,  was 
erroneous. 

G.  W.  Jolly  for  appellant;  W.  N.  Sweeney  <fc  Son  for  appellees. 

Ruqole,  Receives  v.  Mullinb,  &c- 

Filed  September  12.  1888.     Appeal  from  Pendleton  Circuit  Court.     Opinion 

of  the  court  by  Judge  Bowden,  reversing. 

Settlement  with  sheriff— Burden  of  p roof — Evidence— A  sheriff  and  his  sure- 
ties execnted  to  a  receiver  appointed  by  the  county  court  their  notes  for  the 
balance  found  due  the  county  by  the  sheriff  upon  a  settlement  made  with  a 
committee  appointed  by  the  county  court  to  make  the  settlement,  it  being 
agreed,  however,  that  the  sheriff  should  have  the  right-to  set-off  against  the 
note  any  credits  to  which  he  was  entitled,  and  which  had  not  been  allowed 
him  in  the  settlement.  In  making  this  settlement  the  committee  considered 
a  report  made  by  a  former  receiver  as  to  the  state  of  the  sheriff's  accounts. 
In  this  action  against  the  sheriff  and  his  sureties  on  the  notes  executed  by 
them.  Held — 

1st.  As  it  is  conceded  that  the  settlement  was  not  supposed  to  give  the 
sheriff  all  the  credits  to  which  he  was  entitled,  the  burden  was  on  the  plaintiff 
to  prove  that  credit  had  been  given  for  sums  admitted  to  have  been  properly 
paid. 

2d.  Upon  an  issne  as  to  whether  credit  had  been  given  for  a  particular  item 
the  report  of  the  former  receiver,  which  was  made  the  basis  of  the  settle- 
ment, was  competent  evidence,  and  without  regard  to  its  official  character, 
or  whether  or  not  it  was  a  settlement  with  the  sheriff  or  merely  the  state- 
ment of  the  former  receiver  of  his  own  accounts  as  receiver.  His  statements 
made  in  that  report  were  before  the  committee,  and  it  must  be  assumed  that 
they  were  taken  and  acted  on  as  correct  in  the  absence  of  evidence  that  they 
were  overlooked  or  rejected. 

John  H.  Barker  for  appellant;  L.  T.  Applegate  for  appellees. 

Hays  v.  Williams,  <fec. 

Filed  September  19.  1888.     Appeal   from  Hardin  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

1.  Interest— As  a  general  rule  interest  is  not  recoverable  on  running  or 
unliquidated  accounts  unless  there  is  an  agreement,  either  express  or  im- 
plied, to  pay  it. 

In  this  action  by  a  sheriff  against  his  deputy's  sureties  to  recover  the 
amount  of  taxes  which  the  deputy  had  collected  and  failed  to  pay  over,  and 
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which  the  plaintiff  had  paid  for  the  deputy  to  the  auditor,  the  plaintiff  is 
not  entitled  to  interest,  the  parties  having  mutual  and  subsisting  demands, 
the  one  against  the  other,  and  a  settlement  being  necessary  to  determine  the 
amount  the  one  might  owe  the  other. 

2.  Sheriff  and  deputy— Liability  of  deputy  and  sureties — The  deputy  collected 
taxes  under  a  statute  which,  after  the  amount  thus  collected  had  been  ac- 
counted for  by  him  to  his  principal,  was  decided  by  the  Court  of  Appeals  to 
be  unconstitutional.  The  lower  court,  upon  the  idea  that  the  sheriff  had  no 
right  to  retain  the  amount  which  the  deputy  had  thus  collected  without 
authority  and  paid  over  to  him,  credited  the  deputy's  sureties  with  the 
amount,  or,  in  effect,  made  the  sheriff  refund  it  to  them.  Held — That  this 
was  error.  The  deputy,  in  paying  the  amount  of  these  taxes  to  his  princi- 
pal, was  but  repaying  what  the  latter  had  naid  out  for  him,  the  sheriff  hav- 
ing accounted  to  the  auditor  therefor.  It  is  no  answer  to  say  that  the 
deputy  oould  be  made  to  return  the  money  to  those  from  whom  he  collected, 
for,  if  that  be  true,  which  is  not  necessary  to  decide,  the  sheriff,  who  had 
placed  the  tax  books  in  his  deputy's  hands,  was  as  much  responsible  for  the 
deputy's  acts  as  the  deputy  himself. 

8.  Same—  Burden  of  proof '—The  sheriff  having  admitted  that  his  deputy 
was  entitled  to  certain  credits,  it  devolved  upon  him  to  show  that  they  had 
been  allowed. 

4.  Same — Estoppel — The  defendants,  having  received  a  certain  credit  in  an 
action  on  another  bond  of  their  principal,  are  estopped  to  claim  the  same 
credit  in  this  action  upon  the  ground  that  it  was  pleaded  in  the  other  action 
by  mistake. 

5.  Same — Under  the  agreement  the  deputy  was  under  the  same  responsi- 
bility to  the  sheriff  for  the  collection  of  taxes  that  the  sheriff  was  to  the 
State  and  county.  And  without  determining  whether  the  defendants  could 
claim  credit  for  insol vents,  etc.,  other  than  such  as  the  deputy  reported  to 
the  court  of  claims  under  the  statute,  and  for  which  he  obtained  credit,  the 
defendant  should  have  shown  by  the  evidence  that  he  could  not  by  reasonable 
diligence  have  collected  the  taxes  for  which  credit  is  now  sought,  on  ac- 
count of  the  alleged  insolvency  of  the  persons  against  whom  the  taxes  were 
assessed.  It  is  not  sufficient  to  show  the  subsequent  int-olvency  of  the  tax- 
payers. 

J.  P.  Hobson  and  J.  P.  Helm  for  appellant;  Montgomery  &  Posion  for  ap- 
pellees. 

Arnold  v.  Garth. 

Filed  September  19,  1888.    Appeal  from  Todd  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour  affirming. 

1.  Pleading — Slander  Although  the  petition  and  amended  petition  in  this 
action  of  slander  set  up  several  utterances  of  the  slander,  they  state  only  one 
cau^c  of  action,  as  it  is  not  alleged  that  the  words  were  spoken  at  several  dis- 
tinct times. 

2.  Same  —  Instruction  not  prejudicial — The  defendant  admitted  the  speak- 
ing of  the  words,  which  charged  thefr,  but  claimed  that  the  occHsion  of  the 
speaking  was  conditionally  privileged,  in  that  they  were  spoken  without 
malice  to  the  mother  and  friends  of  the  plaintiff  in  response  to  inquiries 
made  by  them,  and  in  connection  with  a  statement  of  the  circumstances 
which  led  the  defendant  to  believe  that  the  plaintiff  had  taken  her  money. 
The  court,  on  plsintiff's  motion,  instructed  the  jury  that  although  the  words 
were  spoken  under  the  circumstances  set  out  in  the  answer,  yet  the  burden 
was  on  the  defendant  to  show  they  were  not  spoken  maliciously.  Held — 
That  if  it  be  conceded  that  this  instruction  was  erroneous,  it  was  not  preju- 
dicial, for  the  reason  that  the  court,  on  defendant's  motion,  instructed  the 
jury  that  the  burden  was  on  defendant  to  show  that  the  words  were  spoken 
under  the  circumstances  and  with  the  motive  mentioned  in  the  answer;  and 
further,  that  it  they  believed,  from  a  preponderance  of  the  evidence,  that 
the  words  were  spoken  without  malice,  they  should  find  for  the  defendant,  this 
instruction  embracing  the  same  idea  as  that  given  on  plaintiff's  motion. 
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3.  Same— Evidence— It  wa6  competent  to  prove  the  speaking  of  other 
vrords  than  those  admitted  in  the  answer  for  the  purpose  of  showing  that 
the  words  admitted  were  spoken  maliciously,  the  jury  being  instructed  that 
they  were  competent  only  for  that  purpose,  and,  although  the  words  thus 
spoken  were  spoken  to  one  who  was  interested  in  having  her  child  exon- 
erated from  suspicion,  they  can  not  be  regarded  as  privileged  communica- 
tions. 

4.  Same — The  court  properly  refused  to  allow  the  defendant  to  prove  that 
the  plaintiff  was,  several  years  prior  to  the  alleged  slander,  subject  to  hal- 
lucinations, etc. 

H.  G.  Petrie,  Browder  <fc  Edwards  and  E.  W.  Hines  for  appellant;  A.  Duvall 
and  Ben  T.  Perkins,  jr.,  for  appellee. 

Lexington  City  Railway  v.  Kayse. 

Filed  September  19,  1888.    Appeal  from   Fayette  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Wilful  neglect — Who  may  sue — An  action,  under  section  3  of  chapter  57  of 
General  Statutes,  to  recover  for  the  lose  of  life  of  a  person,  occasioned  by 
the  wilful  neglect  of  another,  can  be  maintained  only  by  the  widow  or 
child  of  the  deceased,  or  by  his  personal  representative  for  their  use  and 
benefit.  Therefore,  as  the  petition  by  the  father  and  mother  in  this  case 
contained  no  allegatious  that  would  authorize  them  to  recover  for  the  loss 
of  the  services  of  their  infant  child,  or  for  expenses  incurred  during  his  ill- 
ness, a  demurrer  thereto  should  have  been  sustained. 

Beck  <k  Thornton  for  appellant;  T.  N.  Allen  for  appellee. 

K.  C.  R.  R.  Co.  v.  Clabk. 

Filed  September  19,  1888.     Appeal  from  Mason   Circuit  Court.     Opinion   of 
the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Railroads  —  Killing  of  stock — To  entitle  one  to  recover  of  a  railroad  com- 
pany the  damages  mentioned  in  section  6  of  chapter  57  of  |he  General  Stat- 
utes, it  is  not  necessary  that  he  should  allege  that  the  company  did  not  have 
its  road  inclosed,  etc.,  as  provided  in  section  9,  but  if  he  does  so,  it  does  not 
render  his  petition  bad  on  general  demurrer. 

2.  Prejudicial  errors  —  Whether  certain  evidence  was  or  was  not  competent 
is  not  necessary  to  determine,  as  the  special  findings  upon  other  points 
upon  which  the  evidence  complained  of  could  have  had  no  influence  are  suf- 
ficient to  sustain  the  judgment.* 

3.  Rebutting  presumption  of  negligence — To  entitle  the  defendant  to  the  ben- 
efit of  the  rule  laid  down  in  K.  C.  R.  R.  Co.  v.  Talbott,  78  Ky.,  621,  it  must 
introduce  as  witnesses  not  only  such  persons  ns  are  in  the  employment  of 
the  company  at  the  time  of  the  trial,  who  may  have  known  of  the  accident 
and  its  cause,  but  all  persons  who  were  in  the  employment  of  the  company 
at  the  time  of  the  accident,  and  who,  from  that  employment,  may  have 
known  of  the  accident  and  its  cause,  provided  it  is  in  its  power  to  introduce 
them. 

In  this  case  the  fact,  that  some  of  the  engineers  and  firemen  on  the  trains 
that  passed  the  point  of  the  accident  about  the  time  it  occurred  were  not  in 
defendant's  employment  at  the  time  of  the  trial,  and  were  beyond  the  limits 
of  the  State,  does  not  show  that  it  was  beyond  the  power  of  defendant  to 
have  procured  their  evidence. 

4.  Appraisement  of  stock  -The  plaintiff  was  not  entitled  to  the  25  per  cent. 
damages  provided  for  m  section  7  of  chapter  57,  General  Statutes,  both  the 
notice  for  the  appointment  of  appraisers  and  the  order  appointing  them 
being  defective.  The  notice  was  defective  in  that  it  did  not  state  at  what 
place  the  application  for  the  appointment  would  be  made,  nor  the  hours 
■within  which  it  would  be  made,  and  did  not  state  that  the  party  giving  the 
notice  had  any  interest  in  the  animal  killed.  The  order  of  appointment  was 
defective  in  that  it  required  the  appraisers  forthwith  to  view  a  ad  appraise. 
whereas  it  should  have  fixed  a  time  for  the  appraisement  which  would  have 
£iven  the  company  an  opportunity  to  be  heard. 

W.  H.  Wadsworth  «fc  Son  for  appellaut;  S.'illee  &  Sallee  for  appellee. 
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CATIiETT    V.    BBUMLEY,  <fcc. 

Filed  September  19,  1888.     Appeal  from  Anderson   Circuit  Court.     Opinion 

of  the  court  by  Presiding  Judge  Ward,  reversing. 

Slander—  Variance — In  an  action  of  slander  the  exact  words  charged  need 
not  be  proved:  it  is  sufficient  if  the  words  proved  are  substantially  the  same. 
And  it  is  for  the  court  to  determine  whether  the  words  proved  are  sub- 
stantially the  words  charged. 

In  this  case  the  words  charged  were  "Sarah  Brumley  (plaintiff)  is  a  thief" 
The  words  proved  were:  "You  (meaning  plaintiff)  are  a  roguish,  thieving 
devil."  Held — That  the  words  are  not  substantially  the  same,  as  the  words 
proved  may  mean  only  that  the  plaintiff  has  the  dispositions,  habits  or  incli- 
iwitions  of  a  thief,  while  the  words  charged  impute  the  crime  of  larceny. 

Ed.  M.  Wallace  for  appellant;  P.  B.  Thompson  and  Geo.  C.  Cohen  for 
appellees. 

Hedge's  Executob  v.  Vallandingham. 

Filed  September   UK  1888.     Appeal  from  Grant  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Practice— If  the  deposition  of  appellant,  taken  in  another  case,  and 
read  as  an  admission  against  him  in  thisi  was  read  during  the  absence  of 
appellnnt  or  his  attorney,  that  fact  could  only  be  made  to  appear  by  bill  of 
exceptions,  and  there  is  nothing  in  the  bill  in  this  case  to  show  that  such  was 
the  fact. 

2.  Saw— As  the  bill  of  exceptions  shows  that  the  court  announced  that 
certain  evidence  was  incompetent  and  could  not  be  considered,  it  may  be 
assumed  that  it  was  not;  or  if  it  was  considered,  that  its  consideration  was 
made  known  and  not  objected  to,  as  there  does  not  appear  to  have  been  any 
objection  to  the  evidence  when  it  was  introduced. 

3.  Same — M  here  there  is  no  separation  of  law  and  fact  in  an  ordinary 
action  tried  by  the  court,  nor  any  objection  or  exception  to  the  rulings  of 
the  court  on  questions  of  law,  the  revisory  power  of  this  court  is  confined 
to  the  pleadings,  the  admission  of  evidence  objected  and  excepted  to.  and 
the  sufficiency  of  the  evidence  to  support  the  judgment  under  the  issue  of 
fact.  And  in  determining  whether  the  evidence  is  sufficient  to  support  the 
judgment   the  judgment  must  be  treated  as  the  verdict  of  a  jury. 

H.  Clay  White  for  appellant;  Collins  <fc  Fenley  for  appellee. 

Bakeb,  &c.  v.  Fabmfbj  Tobacco  Wabehouse  Company. 

Filed  September  19,  1888.     Appeal  from  Louisville  Chancery   Court.     Opin- 
ion of  the  court  by  Judge  Bowden,  reversing. 

-1  guarantor  or  surety  may  stand  on  the  eery  term*  of  his  contract,  and  may 
insist  that  it  shall  not  be  varied  in  any  particular:  nor  can  the  creditor  accept 
an  offer  of  suretyship  on  terms  different  from  those  proposed  ;  an  inquiry 
should  not  be  made  in  such  cases  whether  the  variance  is  prejudicial. 

Appellants  executed  and  delivered  to  Hanks  <fc  Co.  the  following  writing: 
"We  agree  to  and  with  the  tarmers  Tobacco  Warehouse  Company  that 
Hanks  &  Co.  will  well  and  faithfully  carry  out  and  fulfill  their  contract 
with  said  warehouse  company,  in  the  advance  of  supplies  and  money  to 
farmers  on  growing  crops;  and  that  said  Hnnks&Co.  will  pay  over  and  return 
to  said  warehouse  all  amounts  so  advanced  on  the  present  growing  crops." 
Hanks  «fc  Co.  thereafter  made  a  contract  with  the  warehouse  company  for 
the  ensuing  year,  and  delivered  to  them  this  writing,  upon  which  the  com- 
pany sues  appellants.  The  contract  made  by  Hanks  <fe  Co.  with  the  company 
was  to  the  effect  that  the  company  would  lend  them  what  money  they  might 
desire  to  advance  to  farmers,  they  to  first  get  the  farmer's  note,  payable  to 
the  company,  bearing  interest  at  8  per  cent.,  they  to  give  the  company  their 
receipt  and  obligation  to  pay  each  note  the  farmer  did  not  pay.  Held — 
That  appellants  are  not  liable.  Appellants  undertook,  first,  that  H.  *  Co. 
would  use  money  they  got  in  making  advances  on  tobacco;  and,  second. 
that  they  would  repay  all  they  received  and  properly  advanced;  but  they 
did  not  undertake  that  they   uould  pay  whatever  usury   or  whatever  forfeit- 
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Tires  the  farmers  might  be  committed  to.  Moreover,  appellants  proposed  to 
assure  the  repayment  of  money  lent  to  H.  &  Co.,  to  whom  the  borrowers 
were  to  become  debtors,  whereas,  under  the  contract  actually  made  with  H. 
&  Co.,  the  borrowers  were  not  to  be  debtors  to  them,  and  they  had  no  power 
to  secure  any  of  the  debts  that  might  become  doubtful. 

John  Roberts,  R.  W.  Masterson  and  T.  J.  McElrath  for  appellants;  Gibson 
<fc  Qibson  for  appellee. 

SwiTZEB   V.    COHOBN. 

Filed  September  19,  1888.     Appeal   from   Franklin  Circuit  Court.     Opinion 

of  the  court  by  Judge  Bowden,  affirming. 

Pleading  —Misjoinder — Election — The  plaintiff's  grievance  was  that  the  de- 
fendant had  converted  to  his  own  use  certain  tobacco  in  which  he  had  an 
interest.  That  interest  was  stated  in  the  originHl  petition  as  a  mortgage 
lien  securing  the  payment  of  $175.  By  an  amended  petition,  filed  without 
objection,  the  plaintiff  claimed  that  he  was  the  owner  of  the  tobacco,  and 
asked  its  alleged  value.  $340.  A  motion  to  strike  the  amended  petition  from 
the  files  was  overruled.     Held — 

1st.  Even  conceding  that  there  was  a  misjoinder  of  causes  of  action,  the 
motion  wss  properly  overmled,  as  the  court  was  thereby  a*ked  to  elect  for 
the  pluintiff,  which  the  plaintiff  had  the  right  to  do  for  himself. 

2d.  The  completed  petition  set  out  only  one  cause  of  action  — the  wrongful 
conversion  of  property  in  which  the  plaintiff  had  an  interest— that  interest 
being  stated  differently  in  the  petition  and  amendment.  There  is  no  bill  of 
exceptions,  and  it  may  be  that  at  the  trial  only  the  last  version  was  consid- 
ered. 

Ira  Julian  for  appellant;  0.  D.  McManama  for  appellee. 

Kentucky  Centbal  R.  R.  Co.  v.  Thbelkeld." 

Filed  September  19,  188P.     Appeal  from  Kenton  Circuit  Court.     Opinion   of 

the  court  by  Judge  Bowden,  reversing. 

Railroads — Spark-arresters— Construction  of  statute — An  act  of  the  Legisla- 
ture of  January  80.  1874,  made  it  the  duty  of  all  companies  o*r  persons  oper- 
ating cars  by  steam  on  any  railroad  track  "to  place  on  or  around  the  top  of 
the  chimneys''  of  the  locomotives  ,4a  screen,  fender  or  damper,  or  such  other 
preventive  #s  will  prevent,  ns  far  as  possible,  sparks  of  fire  from  escaping 
from  such  cars  into  fields,"  etc.,  and  made  every  snch  company  or  person 
failing  to  provide  such  preventive  liable  for  injury  caused  by  escaping 
sparks.  In  this  action,  under  that  statute,  to  recover  damages  for  the  burn- 
ing of  grass,  the  evidence  was  that  the  locomotives  from  which  the  sparks 
escaped  were  provided  with  spark-arresters  known  as  the  Smith  stack,  and 
that  this  device  was  as  efficient  as  any  then  known  and  in  general  use.  It  is 
not,  however,  placed  literally  "in  or  around  the  top  of  the  chimney,"  but  in 
the  chimney  and  several  feet  from  the  top.  The  court  instructed  the  jury, 
in  effect,  that  the  defendant  was  liable  if  the  device  used  was  not  placed  ''on 
or  around  the  top"  of  the  chimney.  Held — That  the  statute  should  not  be  so 
construed.  It  was  intended  to  prevent  the  emission  of  sparks.  It  left  the 
means  whereby  this  might  be  best  done  to  the  genius  of  inventors  and  to 
the  experience  of  practiced  men. 

Hallem  &  Myers  for  appellant;  D..  A.  Glenn  for  appellee. 
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COMMONWEALTH,  &c.  v.  MASONIC  TEMPLE  CO. 
(Filed  Jun«9,  1888.) 

Immunity  from  taxation  is  a  per  hoe  a  1  privilege  which  can  be  granted  by 
the  legislature  only  in  consideration  of  public  service  to  be  rendered  by  the 
beneficiary,  or  to  religious  bodies,  charitable  institutions  or  schools.  It  is 
not  an  estate  or  interest,  running  with  the  particular  property  exempted ; 
nor  can  it  be  transferred  by  sale  or  succession  without  statutory  authority, 
and  to  entitle  a  purchaser  or  successor  to  the  benefit  of  it  the  intention  of 
the  legislature  to  continue  the  privilege  must  be  clear  and  express,  as  re- 
linquishment of  the  taxing  power  of  a  State  is  never  to  be  presumed. 

An  act  of  the  legislature  exempting  from  taxation  property  belonging  to 
"The  Masonic  Fraternity  of  Louisville,"  known  as  the  "Masonic  Temple,'* 
does  not  exempt  the  same  property  from  taxation  in  the  hands  of  the  appel- 
lee, the  "Masonic  Temple  Co.,"  although  the  latter  corporation  was  organ- 
ized under  an  act  of  the  legislature  providing  for  the  reorganization  of  "The 
Masonic  Fraternity  of  Louisville,"  and  was  empowered  by  that  act  to  pur- 
chase the  property  and  the  "corporate  rights"  of  that  corporation,  the  act 
providing  "when  the  corporation  is  organized  and  becomes  the  purchaser  of 
the  Masonic  Temple  it  shall  be  the  successor  of  the  corporation,  the  'Masonic 
Fraternity  of  Louisville. '  "  The  "corporate  rights"  which  the  new  corpora- 
tion was  empowered  to  purchase  from  the  old  do  not  include  immunity  from 
taxation;  but,  whether  so  or  not,  the  new  corporation,  by  the  terms  of  the 
deed  executed  to  it  by  the  old  corporation,  acquired  title  to  nothing  except 
the  property  and  the  claims  due  to  the  old  corporation.  Moreover,  neither 
by  the  act  under*  which  the  appellee  was  organized,  nor  by  the  deed  under 
which  it  acquired  title  to  the  property,  is  any  obligation  imposed  upon  ap- 
pellee to  establish  and  maintain  a  school  for  the  education  of  poor  and 
orphan  children,  which  was  the  inducement  and  condition  of  the  exemption 
originally  granted  to  the  Masonic  Fraternity  of  Louisville  as  expressed  in 
the  act  providing  for  the  exemption. 

Helm  &  Bruce  for  appellant. 

Win.  Lindsay  and  Ooodloe  &  Roberts  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Lewis. 
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The  auditor's  agent  having,  as  provided  by  statute,  filed  in  the  Jefferson 
County  Court  information  that  appellee,  "The  Masonic  Temple  Co.,"  on 
the  10th  day  of  January  of  each  of  the  years  1862  to  1883,  inclusive,  owned 
property,  taxable  under  the  laws  of  the  State,  and  failed  to  give  in  a  list 
thereof,  which  consisted  of  a  lot  of  land  bounded  by  Jefferson,  Fourth  and 
Green  streets,  in  the  city  of  Louisville,  and  improvements  thereon,  and  the 
county  court,  having  found  the  information  true,  assessed  the  value  at  $85,000, 
and  the  aggregate  taxes  due  at  $8,593.50,  and  placed  the  same  in  the  hands 
t>f  the  sheriff  for  collection,  this  action  was  brought  to  enjoin  any  levy  on 
or  sale  of  the  property  of  the  corporation  to  pay  the  taxes  so  assessed. 

As  appears  from  his  opinion,  made  part  of  the  record,  the  ground  upon 
which  the  judgment  of  the  chancellor  was  rendered  perpetuating  the  injunc- 
tion, and  an  affirmance  of  that  judgment  is  contended  for  in  argument,  is 
that  the  lot  in  question  has,  by  statute,  been  exempted  from  taxation. 

By  an  act  of  the  legislature,  approved  February  27,  1840,  certain  persons 
therein  named,  on  behalf  of  the  ofliccrs  and  members  of  their  respective  ma- 
sonic institutions  in  the  city  of  Louisville,  and  such  others  as  might  there- 
after be  created  and  apply  for  participation  in  the  benefits  of  the  act,  were 
•created  a  corporation  under  the  name  of  "The  Masonic  Fraternity  of  the 
City  of  Louisville." 

The  corporation  was  empowered  to  own  and  dispose  of,  at  pleasure,  real 
and  personal  property  not  exceeding  $250,000  in  value,  and  its  business  was 
to  be  placed  under  the  control  of  one  member  of  each  of  the  institutions 
composing  it,  to  be  styled  "The  Masonic  Board  of  Finance." 

It  seems  that  some  time  after  its  organization  the  corporation  purchased 
the  lot  of  land  described,  and  commenced  the  erection  of  a  Masonic  Temple 
or  hall  upon  it,  which  was  not,  however,  completed  when  an  amendment 
was  passed  January  W,  1854.  By  that  act  it  was  provided  that,  for  the  pur- 
pose of  benevolence  and  charity  and  the  completion  of  their  temple,  "The 
Masonic  Fraternity  of  Louisville"  might  issue  bonds  and  purchase  ground 
upon  which  to  erect  an  asylum  for  indigent  masons,  their  wives  and 
orphans.  It  was  also  provided  that  those  who  had  or  should  take  stock  in 
the  Masonic  Temple  might  constitute  a  savings  institution  with  corporate 
powers  and  privileges,  but  that  dividends  upon  the  stock  therein,  in  excess 
of  10  per  cent,  should  be  given  in  aid  of  the  buildings  and  charities  con- 
templated by  the  act. 

Further  provision  was  made  for  organizing  the  Masonic  Savings  Institu- 
tion by  an  act  passed  March  9,  1854,  in  which  the  excess  of  dividends  were 
required  to  be  paid  to  the  stockholders  in  the  Masonic  Temple. 

The  act  under  which  the  exemption  from  taxation  is  claimed  is  entitled 
"An  act  for  the  benefit  of  the  Masonic  Fraternity  of  Louisville,"  was  ap- 
proved March  10,  185(5,  and  is  as  follows:  "That  the  lot  of  ground  *  *  • 
with  the  improvements  thereon  belonging  to  the  Masonic  Fraternity  of 
Louisville  be  *•*  *  exempt  form  taxation  for  State,  county  and  municipal 
purposes :  Provided,  however,  That  this  exemption  is  made  with  a  view  to 
enable  said  fraternity,  as  soon  as  a  sufficient  fund  shall  have  been  accumu- 
lated, to  establish  and  maintain  a  school  for  the  education  of  poor  and 
orphan  children  at  the  expense  of  said  fraternity,  and  the  legislature  re- 
serves the  power  to  repeal  or  amend  this  act."  Appellee  did  not  then  exist, 
but  was  organized  as  a  corporation  under  an  act  approved  February  2,  I860, 
the  first  section  of  which  is  as  follows:  "Tha£  it  shall  be  lawful  to  reorganize 
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the  corporation  of  the  Mason io  Fraternity  of  Louisville  as  herein  provided  in 
order  to  raise  the  necessary  funds  to  pay  the  debts  not  secured  by  mortgage 
-or  deed  of  trust,  and  punctual  payment  of  interest  on  its  debts."  Certain 
persons  named  In  the  act  were  appointed  commissioners  to  open  books  of 
-subscription  and  raise  stock,  and  a  list  of  subscribers  of  stock  having,  as 
provided,  been  filed  in  the  county  court,  they  then  became  a  corporation 
under  the  style  mentioned.  And,  March  81,  1860,  a  tripartite  deed  was  exe- 
cuted between  "The  Masonic  Fraternity  of  Louisville"  of  the  first,  Isaac 
Cromie,  trustee,  of  the  second,  and  "The  Masonic  Temple  Co."  of  the  third 
part.  By  the  terms  of  that  deed  the  absolute  title  to  the  lot  in  question, 
together  with  all  claims  owing  to  4,The  Masonic  Fraternity  of  Louisville," 
was  conveyed  to  the  Masonic  Temple  Co.  for  the  recited  consideration  of  $1 
paid  and  the  covenant  of  the  latter  company  to  pay  the  debts  incurred  in  erect- 
ing the  temple,  to  save  Cromie  harmless  from  personal  liability  by  reason  of 
the  deed  of  trust  made  to,  and  accepted  by,  him  for  the  benefit  of  the  creditors 
of  the  first-named  company,  and  to  release  the  masonic  institutions  before 
mentioned  from  payment  of  their  resources  and  revenues  as  required  by 
regulations  between  them  and  the  board  of  finance.  It  is  not  necessary  to 
decide  the  question  of  the  validity  of  the  aot  of  March  10,  1856,  exempting 
from  taxation  the  lot  upon  which  the  Masonic  Temple  was  erected.  But  we 
will  simply  inquire  whether  that  exemption  has  inured  to  appellee,  claim- 
ing to  be  the  successor  and  entitled  to  the  frauohise  of  the  former  corporation. 
Sections  8  and  16  of  the  aot  of  1860  are  principally  relied  on  in  support  of 
appellee's  claim  to  the  exemption  of  the  property  from  taxation. 

Section  8  provides  that  "the  president  and  directors  shall  have  the  power 
and  authority  to  purchase  the  Masonic  Temple  and  the  corporate  rights  of 
the  existing  corporation,  subject  to  the  mortgages  on  the  same,  or  rent  out 
the  rooms  in  said  temple  and  any  of  its  franchises,  and  apply  the  rents  and 
profits  to  the  payment  of  Interest  on  the  mortgage  debts  and  on  the  prin- 
cipal stock  until  the  mortgage  debts  shall  be  discharged,  and  the  rents  and 
•profits  shall  be  sufficient  not  only  to  pay  the  preferred  stockholders  not  ex- 
ceeding 10  per  cent,  per  annum  interest,  and  all  the  stockholders  the  same 
dividend,  after  which  there  shall  be  no  preferred  stock." 

Section  16  is  as  follows :  "That,  when  this  corporation  is  organized  and 
becomes  the  purchaser  of  the  Masonic  Temple,  it  shall  be  the  successor  of 
the  corporation,  the  Masonic  Fraternity  of  Louisville." 

Immunity  from  taxation  is,  from  its  nature,  a  personal  privilege,  which 
can  be  granted  by  the  legislature  only  in  consideration  of  public  service  to 
he  rendered  by  the  beneficiary,  or  to  religious  bodies,  charitable  institutions 
or  schools.  It  is  not  an  estate  or  interest  running  with  the  particular  prop- 
erty exempted,  nor  can  it  be  transferred  by  sale  or  succession  without  statu- 
tory authority;  and,  to  entitle  a  purchaser  or  successor  to  the  benefit  of  it, 
the  intention  of  the  legislature  to  continue  the  privilege  must  be  clear  and 
express,  for  relinquishment  of  the  taxing  power  of  a  State  is  never  to  be 
presumed.  Such  has  been  the  ruling  of  the  Supreme  Court  of  the  United 
States  and  of  this  court;  and  any  other  would  be  against  public  policy  and 
common  justice,  as  well  as  subversive  of  the  sovereign  authority  of  the 
State.  (Morgan  v.  Louisiana,  93  U.  S.,  221;  Wilson  v.  Gaines,  103  U.  S., 
417;  L.  &  N.  R.  R.  Co.  v.  Palmer,  109  U.  S..  224;  Bradley  v.  McAtee,  7 
Bush,  867;  E.  &  H.  R.  R.  Co.  v.  Commonwealth,  9  Bush,  439.) 
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It,  therefore,  follows  that  the  corporate  rights  which  appellee  was,  by  see^ 
tion  8,  empowered  to  purchase  from  the  Mason io  Fraternity  of  Louisville 
must  be  regarded  such  rights  or  privileges  merely  as  were  essential  to  the 
existence  of  that  corporation  or  accomplishment  of  the  object  of  its  creation, 
and  not  as  including  immunity  from  taxation,  which  is  a  privilege  the  leg- 
islature may  grant  to  one  company  and  not  Intend,  nor  have  the  power,  to 
grant  to  another.  It,  however,  makes  no  difference  what  meaning  may  be 
given  to  the  words,  for,  by  the  terms  of  the  deed,  appellee  acquired  title  to 
the  property  and  to  nothing  else  except  the  claims  mentioned.  Nor  do  we 
think  the  exceptional  privilege  claimed  'by  appellee  can  be  justified  by  sec- 
tion 16  without  giving  to  the  word  "successor"  therein  used  a  meaning 
forbidden  by  the  rule  of  construction  just  mentioned.  It  is  a  fair  and  legit- 
imate inference  that  the  legislature  intended  to  give  to  appellee,  as  a  cor- 
poration, the  right  and  privilege  to  purohase,  own  and  control  the  Masonio 
Temple  building,  but  the  intention  to  exempt  it  from  taxation,  after  being 
thus  acquired,  is  not  expressed,  nor  can  be  reasonably  inferred  from  the 
language  used.  On  the  contrary,  looking  at  the  provisions  of  the  act  of  1800 
alone,  without  reference  to  the  subsequent  conduct  of  appellee,  it  is  evident 
the  purpose  of  those  who  procured  the  passage  of  it,  and  the  organization 
under  it,  was  the  purohase  of  the  property  as  an  investment  for  their  own 
benefit.  And  obviously,  in  order  to  make  it  as  profitable  to  themselves  as 
possible,  by  getting  the  property  at  less  than  its  actual  cost  without  regard 
to  the  interest  of  the  institutions  composing  the  Masonic  Fraternity  of 
Louisville,  it  was  provided  in  the  aot  that  stockholders  in  that  company 
could  become  suob  in  the  one  about  to  be  formed  only  by  surrendering  two 
shares  for  one  and  paying  $10  besides,  and  that  all  the  shares  in  the  old 
might  be  purchased  up  by  stockholders  in  the  new  company. 

Power  was  conferred  to  pay  off  the  debts  incurred  in  erecting  the  bond- 
ing by  issuing  and  disposing  of  preferred  stock  by  sale  or  exchange,  and  all 
was  made  personal  estate  and  assignable. 

Power  was  also  given  to  organize  the  Savings  Institution  provided  for  in 
the  acts  of  18f>4,  or  to  rent  the  right  to  organize  the  same  to  others.  And 
finally,  so  much  of  the  charter  of  the  Masonic  Fraternity  of  Louisville,  and 
the  amendments  thereto,  as  conflicted,  were  lepealed. 

We  perceive  nothing  in  the  charter  of  appellee  distinguishing  it  from  those 
ordinarily  granted  to  corporations  organized  for  purely  business  purposes. 

it  is  true  there  is  a  provision  that  the  Grand  Lodge  of  Kentucky  may  be- 
come a  stockholder,  and  another  that  at  lenst  one- half  ihe  directors  shall  be 
affiliated  Masons.  But  neither,  it  seems  to  us,  constitutes  a  reason  for  the 
exemption  claimed. 

There  is,  neither  by  the  act  of  18(50  nor  by  the  deed  under  which  it  ac- 
quired title  to  the  property,  any  obligation  imposed  upon  appellee  to  estab- 
lish and  maintain  a  school  for  the  education  of  poor  and  orphan  children, 
which  was  the  inducement  and  condition  of  the  exemption  granted  by  the 
aot  of  185ft,  but  it  is,  and  has  been  from  the  beginning,  free  to  appropriate 
the  surplus  rents  and  profits  to  the  sole  use  of  its  stockholders. 

It  exacts  rents  from  the  Masonio  bodies  that  occupy  rooms  in  the  build- 
ing, a  portion  of  which  is  used  as  .a  theatre  and  other  portions  for  stores. 

And  although,  during  the  twenty  eight  yeais  that  have  elapsed  since  It 
was  organized  and  became  the  owner  of  the  property,  large  profits  have  ac- 
crued and  baen  divided  among  the  stockholders,  no  step  has  been  taken  nor 
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intention  shown  to  comply  with  the  condition  upon  which  the  privilege  was 
granted  to  the  former  company,  that  it  now  claims  the  benefit  of.  In  our 
opinion  appellee  occupies,  in  this  case,  the  same  position  that  would  any 
other  corporation  having  money  invested  in  real  property  for  the  exclusive 
use  and  benefit  of  its  stockholders. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  dissolve 
the  injunction  and  dismiss  the  petition. 


POWELL  v.  COMMONWEALTH. 

(Filed  September  20, 1888— Not  to  be  reported.) 

Criminal  law— Forgery— An  indictment  against  appellant  for  forgery 
alleges  that  the  offense  was  committed  by  the  accused  in  signing  the  name 
of  H.  across  the  back  of  a  check  purporting  to  have  been  drawn  by  M.  in 
favor  of  H. ;  that  said  signing  was  without  the  authority  of  H.,  and  for  the 
purpose  of  defrauding  him.  The  only  evidence  that  any  such  man  as  H. 
ever  existed  is  that  found  in  the  testimony  of  the  accused,  who  says  the 
check  was  given  him  in  payment  of  money  due  him  by  H.  There  is  testi- 
mony tending  to  show  that  the  name  of  M.  was  a  forgery,  but  the  indict- 
ment charges  that  it  was  the  name  of  H.  that  was  signed  without  authority. 
Held— That  there  is  an  entire  absence  of  proof  to  sustain  the  charge  in  the 
Indictment,  and  that  the  judgment  of  conviction  must  be  reversed. 

.,  W.  T.  Ellis  and  E.  W.  Hines  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Daviess  Circuit  Coxirt. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  appellant  was  indicted  for  forgery  in  the  Daviess  Circuit  Court  and 
convicted.  The  offense,  as  is  alleged,  was  committed  by  the  accused  in  sign-' 
ing  the  name  of  one  John  Hildebrand  across  the  back  of  a  check  purporting 
to  have  been  drawn  by  one  T.  J.  Monarch,  in  favor  of  John  Hildebrand,  on 
the  Citizens'  Bank  of  Owensboro,  without  the  authority  of  Hildebrand,  and 
for  the  purpose  of  defrauding,  etc.  There  must  be  some  mistake  in  the  bill 
of  evidence  as  to  the  name  of  the  party  whose  signature  had  teen  forged  by 
the  accused.  We  find  no  evidence  that  any  such  man  as  John  Hildebrand 
ever  existed  but  that  found  in  the  testimony  of  the  accused. 

It  is  not  shown  that  the  signature  of  Hildebrand  is  not  genuine,  and  in 
fact  no  one  ever  saw  Hildebrand  (and  of  course  could  not  know  his  hand- 
writing) but  the  appellant,  who  swears  that  the  check  was  given  him  in 
payment  of  money  due  him  by  Hildebrand  and  won  at  a  game  of  cards. 
There  is  some  proof  conducing  to  show  that  the  name  of  Monarch  was  a 
forgery,  but  the  indictment  charges  that  it  was  Hildebrand 's  name  that  was 
written  across  the  check  without  authority. 

There  Is  an  entire  absence  of  proof  to  sustain  the  charge  contained  in  the 
indictment,  and  the  judgment  of  conviction  must,  therefore,  be  reversed, 
and  is  now  remanded,  with  directions  to  grant  a  new  trial,  and  for  proceed- 
ings consistent  with  this  opinion. 
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CHITTENDEN  v.  COMMONWEALTH. 
(Filed  September  30,  1888— Not  to  be  reported. ) 

1.  Criminal  law— Evidence— Appellant 'was  indicted  jointly  with  F.,  bit 
father- in -law,  for  murder,  it  being  alleged  that  F.  fired  the  fatal  shot,  and 
that  appellant  was  present,  aiding  by  his  presence  and  by  throwing  a  stone 
and  striking  him  with  a  hoe.  F.,  having,  prior  to  the  trial  of  appellant, 
been  convicted  of  manslaughter  and  then  pardoned,  was  a  witness  for  ap- 
pellant, and  having  stated,  upon  cross-examination,  over  appellant's  objec- 
tion, the  fact  of  his  conviction  upon  an  investigation  of  the  same  transaction, 
appellant  offered  to  show  that  neither  he  nor  F.  was  introduced  as  a  witness 
on  that  trial,  which  the  court  refused  to  allow  him  to  do.  Held— That  tbe 
evidence  was  competent  as  tending  to  show  that  there  was  not,  upon  the 
trial  of  F.,  as  full  an  investigation  of  the  transaction. 

2.  Dying  declarations— While  the  proper  course  is  to  permit  one  making  a 
dying  declaration  to  state  fully  and  freely  all  he  desires,  leaving  it  to  the 
trial  court  to  reject  such  portions  of  the  statement  as  may  not  be  competent 
testimony,  yet  as  the  dying  man  in  this  case  was  prevented  merely  from  de- 
tailing the  circumstances  of  a  previous  difficulty,  which  would  have  been 
excluded  as  testimony,  it  was  proper  to  admit  what  he  did  state  as  his  dying 
declaration. 

8.  Same— A  dying  declaration  is  admissible  as  evidence,  as  well  for  tbe 
acoused  as  for  the  prosecution.  It  was.  therefore,  error  in  this  case  to  ex- 
clude a  part  of  the  statement  of  ihe  deceased  to  the  effect  that  not  long- 
before  the  killing  he  left  the  place  of  the  killing  and  went  to  a  neighboring 
farm  and  "got  a  hoe  and  a  briar  hook  and  came  on  back,"  as  it  furnished 
ground  for  argument,  in  the  light  of  other  testimony,  that  he  returned  for 
the  purpose  of  a  difficulty. 

4.  Aiders  and  abettors— An  instruction  making  the  conviction  of  appellant 
turn  upon  the  sole  ground  whether  F.  intentionally  brought  on  the  difficulty 
with  the  intention  of  shooting  the  deceased,  was  erroneous,  as  was  also  an 
instruction  authorizing  a  conviction  upon  the  ground  that  the  mere  pres- 
ence of  the  appellant  at  the  difficulty  was  such  aid  to  F.  as  to  render  the- 
appellant  guilty. 

5.  Homicide— Defense  of  another— Appellant,  under  the  evidence,  was  en- 
titled to  an  instruction  authorizing  an  acquittal  in  the  event  the  jury 
should  find  that  he  acted  in  good  faith  in  the  necessary,  or  apparently  neces- 
sary, defense  of  F.,  his  father  in-law,  and  thatF.  would  have  been  excusable 
in  doing  the  same  thing  for  himself.  While  one  may  kill  in  defense  of 
another,  he  can  not  do  so  unless  the  person  in  whose  defense  he  acts  could 
have  lawfully  done  the  same  thing  for  himself. 

John  K.  Hendrick  and  J.  W.  Bush  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  J.  J.  Chittenden,  was  jointly  indioted  as  a  principal  with 
his  father-in  law,  Jerry  Ferrell,  for  the  killing  of  Matthew  B.  Rogers.  Tbe 
indictment  states  what  part  each  took  in  the  killing  in  this  language: 

"That  the  said  gun  at  the  time  of  said  killing  was  in  the  hands  of,  and 
fired  by.  Jerry  Ferrell,  the  said  John  Chittenden  being  present  and  aiding  in 
said  killing  by  his  presence  and  by  throwing  a  stone  at  him,  the  said 
Matthew  B.  Rogers,  and  by  striking  him  with  a  hoe  and  briar  hook  or 
scythe. ' ' 

Prior  to  the  trial  of   the  appellant  Ferrell  was  convicted  of  manslaughter,. 


Digitized  by 


Google 


CHITTENDEN  V.  COMMONWEALTH.  331 

sent  to  the  penitentiary  for  ten  years,  and  then  pardoned.  The  appellant 
now,  upon  various  grounds,  asks  the  reversal  of  a  conviction  for  man- 
slaughter under  which  he  has  been  sentenced  to  the  penitentiary  for  two- 
years. 

As  the  case  must,  for  several  reasons,  go  back  for  another  trial,  we  shall 
refrain  from  an  extended  discussion  of  what  appears  to  be  the  facts  con- 
nected with  the  killing. 

Jerry  Ferrell  was  a  witness  for  the  appellant;  and  after  having  stated, 
upon  inquiry  from  the  prosecution  and  over  the  objection  of  the  appellant, 
that  he  had,  upon  an  investigation  of  the  same  transaction,  been  convicted 
to  the  penitentiary  for  ten  years,  the  appellant  was  denied  the  right  of 
showing  by  him  that  upon  his  trial  neither  be  nor  the  appellant  were  intro- 
duced as  witnesses.  This  was  error.  It  was  competent  to  prove  this  fact, 
the  jury  of  course  to  judge  of  its  worth,  as  tending  to  show  that  there  was 
not  then  as  full  an  investigation  of  the  transaction,  and  the  appellant  was 
entitled  to  the  benefit  of  ic. 

A  writing  purporting  to  be  the  dying  declaration  of  the  deceased  was 
offered  in  evidence.  The  court  properly  had  the  jury  withdrawn,  and  in 
their  absence  heard  testimony  as  to  the  competency  of  the  paper.  It  clearly 
appeared  that  the  statement  was  made  by  the  deceased  when  in  extremis, 
and  that  upon  this  score  there  could  he  no  valid  objection  to  it  as  evidence. 
It  was,  however,  shown  that  when  he  began  to  make  the  statement  he  com- 
menced speaking  of  a  former  difficulty  between  him  and  the  accused,  but 
which  had  occurred  upon  the  same  day.  The  person  who  was  taking  down 
the  statement  thereupon  stopped  him,  and  told  him  not  to  speak  of  any 
former  difficulty,  but  to  confine  himself  to  the  one  in  which  he  was  shot, 
and  he  thereupon  did  so,  and  gave  his  version  of  it.  After  doing  so  it  was 
read  over  to  him.  and  he  pronounced  it  correct. 

It  is  now  urged  that  he  was  prevented  from  stating  all  that  he  desired  to, 
and  that,  therefore,  the  writing  should  be  rejected  in  toto  as  evidenoe. 

Undoubtedly  the  proper  course  is  to  permit  one  making  such  a  declaration 
to  state  fully  and  freely  all  he  desires.  It  is  usually  heard  by  those  who  are 
at  least  friendly  to  the  deceased,  and  if  reduced  to  writing  it)  is  apt  to  be 
done  by  one  partial  to  the  dying  man. 

There  is  no  cross-examination;  and  injustice  would  often  be  done  if  the 
declarant  were  not  allowed  to  state  in  his  own  way,  and  fully,  all  that  he 
desires,  leaving  it  to  the  trial  court  to  reject  such  portions  of  the  statement 
as  may  not  be  competent  testimony.  The  draftsman  of  it  should  not  be 
allowed  to  decide  what  is  and  what  is  not  competent. 

In  this  instance,  however,  the  dying  man  was  about  to  detail  the  circum- 
stances of  a  previous  difficulty.  This  clearly  would  have  been  incompetent 
as  evidenoe.  The  rule  is  well  settled,  and  safety  to  the  meting  out  of  jus- 
tice requires  that  it  should  remain  so;  that  a  statement  relating  to  former 
or  distinct  transactions  is  inadmissible.  The  declaration  must  be  confined 
to  the  circumstances  of  the  death. 

Therefore,  It  has  been  held  that  the  dying  declaration  of  a  party  that  the 
accused  had  previously  attempted  to  kill  him  is  not  admissible.  (Wharton's 
Crim.  Law,  sections  670-675.) 

Here  the  injured  man  was  prevented  from  stating  merely  what  would 
have  been  excluded  as  testimony  upon  the  trial. 

Moreover,  the  accused  obtained  the  benefit  of  the  previous  difficulty  be- 
cause it  was  fully  detailed  by  witnesses,  whose  statements  as  to  it  were  un- 
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contradicted.  The  statements  contained  in  the  written  paper  were  fully 
proven  by  witnesses  to  have  been  those  made  by  the  accused,  and  it  was 
proper,  therefore,  to  permit  it  to  be  read  in  evidence.  The  court,  however, 
improperly  rejected  this  portion  of  it  over  the  objection  of  the  accused:  "I 
went  up  to  Mr.  William  Farley's  to  commence  cutting  out  fence  corners, 
and  got  a  hoe  and  a  briar  hook  and  came  on  back. " 

A  dying  declaration  is  admissible  as  evidence  as  well  for  the  aooused  as 
the  prosecution.  The  portion  of  the  statement  excluded— showing,  as  it  did, 
the  purpose  for  which  Rogers,  not  long  before  the  killing,  bad  gone  to  Far- 
ley's, and  that  he  then  returned  to  the  place  of  killing— would,  in  our  opin- 
ion, have  furnished,  to  some  extent,  how  far  we  will  not  pretend  to  say, 
ground  for  arguing  that  he  had  returned  for  the  purpose  of  a  difficulty. 

Some  of  the  instructions  are  also  objectionable.  The  fifth  one  improperly 
made  the  conviction  of  the  appellant  turn  upon  the  sole  ground  whether 
Ferrell  intentionally  brought  on  the  difficulty  with  the  intention  of  shoot- 
ing Rogers,  while  the  eighth  one  improperly  authorized  a  conviction  upon 
the  ground  that  the  mere  presence  of  the  appellant  at  the  difficulty  was  such 
aid  to  Ferrell  as  to  render  the  appellant  guilty.  He  was  the  son-in-law  of 
Ferrell.  If  there  was  no  confederation  between  them  to  attack  or  injure 
Rogers,  and  the  meeting  with  him  was  accidental,  and  the  appellant  had 
reasonable  grounds  to  believe,  and  did  believe,  that  Rogers  was  then  and 
there,  and  not  in  his  necessary  self-defense,  about  to  kill  Ferrell  or  inflict  on 
him  great  bodily  harm,  and  further  believed,  and  had  apparent  reason  to 
believe,  that  it  was  necessary  to  do  what  he  did  do  to  prevent  such  injury, 
and  was  actuated  by  no  other  motive,  and  used  no  greater  force  than  was 
apparently  necessary  to  avert  such  impending  danger,  then  he  is  excusable. 
Of  course  he  would  have  no  right  to  do  so  unless  Ferrell  would  have  been 
excusable  in  doing  the  same  thing  for  himself.  Another  would  have  no 
right  to  do  for  him  what,  under  existing  circumstances,  he  could  not  law- 
fully do  for  himself.  (Stanley,  &c    v.  Commonwealth,  9  Ky.  Law  Rep.,  655.) 

The  evidence  upon  the  former  trial  authorized  an  instruction  embodying 
this  view,  and,  for  the  errors  indicated,  the  judgment  is  reversed  and  cause 
remanded  for  a  new  trial  consistent  with  this  opinion. 


ROSKNBKRRY  &  NATHAN  v.  THOMPSON,  &c. 
(Filed  May  5.  18S8— Not  to  be  reported.) 

1.  Fraudulent  mortgage— As  both  the  mortgagor  and  mortgagee  in  a  mort- 
gage, which  is  attacked  by  creditors  for  fraud,  testify  that  the  money  was 
loaned,  and  there  is  an  entire  absence  of  testimony  showing  a  want  of  con- 
sideration for  the  mortgaged  note,  the  mortgage  must  be  held  valid. 

2.  Replenishment  of  mortgaged  stock  of  goods — Where  the  mortgaged  prop- 
erty consists  of  a  stock  of  goods,  and  the  mortgagee  permits  the  sale  of  the 
goods  and  the  replenishment  of  the  stock,  the  burden  is  on  him  to  show  the 
goods  embraced  by  the  mortgage  lien. 

As  it  appears  in  this  case  that  the  mortgaged  stock  of  goods  was  replen- 
ished from  time  to  time  after  the  execution  of  the  mortgage,  it  was  wrong 
for  the  mortgagee's  assignee  for  the  benefit  of  creditors  to  pay  over  to  the 
mortgagee  the  proceeds  of  the  entire  stock  of  goods.  There  should  be  an  in- 
quiry as  to  what  part  of  the  proceeds  was  realized  from  the  sale  of  goods 
purchased  subsequent  to  the  mortgage,  and  that  sum  appropriated  to  the 
payment  of  creditors  generally. 
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Arthur  Cary,  H.  L.  Stone,  H.  Marshal)  and  Laf  Joseph  for  appellants. 
W.  H.  Holt  and  Jas.  Harlan  for  appellees. 
Appeal  from  Montgomery  Circuit  Court. 
Opinion  of  the  oourt  by  Chief  Justice  Pryor. 

It  plainly  appears  from  the  evidence  that  Thompson,  the  assignee  of  Dink- 
inspiel,  has  acted  in  the  best  of  faith  with  reference  to  the  assigned  estate* 
and  equally  clear  that  Oppenheiiner  loaned  the  money  which  the  mortgage 
was  given  to  secure.  The  relation  of  the  parties  towards  each  other  might 
be  a  circumstance,  in  connection  with  other  facts,  to  establish  fraud,  but  here 
there  is  an  absence  of  any  testimony  showing  a  want  of  consideration  for 
the  note,  but,  on  the  contrary,  the  uncontradicted  statement  of  both  the 
mortgagor  and  mortgagee  that  the  money  was  loaned;  and,  therefore,  the 
note  being  unpaid,  the  mortgage  must  be  held  valid  as  against  creditors. 

The  error  in  this  case  consists  in  the  payment,  by  the  assignee,  of  the  en- 
tire amount  realized  from  the  sale  of  the  goods  Jo  the  mortgage  creditor.  It 
is  evident  that  many  of  the  goods  sold  were  purchased  by  the  mortgagee 
after  the  mortgage  was  executed,  and,  as  these  goods  were  not  embraced  by 
the  mortgage,  the  mortgagee  could  not  have  appropriated  them  to  his  own 
use;  and  if  not,  the  assignee  is  in  the  wrong  when  he  attempted  to  divest 
the  money  in  that  way.  That  the  stock  of  goods  was  replenished  from  time 
to  time,  and  money  expended  by  the  mortgagor  for  that  purpose,  after  the 
date  of  the  mortgage,  is  conceded,  and,  therefore,  the  payment  of  the  whole 
amount  realized  to  Oppenheimer  was  improper.  If  the  goods  have  been  so 
mingled  as  to  prevent  the  ascertainment  of  those  on  hand  when  the  mort- 
gage was  given  the  mortgagee,  permitting  the  sale  of  the  property  mort- 
gaged and  the  replenishing  of  the  stock  by  the  debtor,  must  suffer  the  loss, 
if  any;  in  other  words,  the  burden  is  on  him,  under  such  a  state  of  e«se,  to 
*bow  the  goods  embraced  by  the  mortgage  lien. 

There  is  enough  in  this  case,  however,  to  show  that  many  of  the  goods 
were  sold  by  the  assignee  that  were  in  the  store  when  the  lien  was  created, 
and  certainly  not  more  than  one  third  of  the  proceeds  should  Ik*  held  as  from 
goods  not  embraced  by  its  terms.  This  case  must  be  reversed,  with  direc- 
tions to  ascertain  what  amount  was  included  in  the  note  from  the  sale  of 
goods  that  were  purchased  subsequent  to  the  mortgage,  and  to  appropriate 
that  sum  to  the  payment  of  the  creditors  generally ;  and.  if  no  other  proof  is 
taken,  at  least  one  third  of  the  amount  of  the  note  should  go  in  that  way. 

The  judgment  is  reversed  and  cause  ren  a:ided  for  proceedings  consistent 
with  this  opinion. 

Judge  Holt  not  sitting. 


STROHMIER  v.  LEAHY.  &c. 

(Filed  September  15,  1888—  Not  to  be  reported.) 

Right  to  use  of  alley — O.  became  the  owner  of  two  houses  built  by  another 
upon  adjoining  lots.  There  was  an  alley  or  private  passway  between  the 
houses  for  the  use  and  convenience  of  both  houses,  which  was  jointly  used 
up  to  the  institution  of  this  action.  Above  the  alley,  on  the  second  floor- 
that  covered  the  alley— there  were  two  small  closets,  the  one  belonging  to 
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one  house  and  the  other  to  the  other  house.  In  1868  O.  conveyed  to  the  ap- 
pellee one  of  the  lots,  known  as  the  northern  lot,  the  conveyance  expressly 
providing  that  it  was  "to  include  the  alley."  O.,  as  the  owner  of  the  lot 
known  as  the  southern  lot,  continued  to  use  the  alley  until  his  death,  Id 
1877,  after  which  appellant  became  the  purchaser  of  the  southern  lot.  Ap- 
pellant tore  down  the  house  on  her  lot  for  the  purpose  of  building  a  larger 
house,  and  in  erecting  the  new  house  claimed  the  right  to  place  the  joists  In 
the  wall  of  appellee's  building;  whereupon  appellee  instituted  this  action, 
seeking  to  enjoin  her  from  doing  so,  denying  appellant's  right  to  the  use  of 
the  alley  or  the  space  above  it.  Appellant  insists  that  she  has  the  right  to 
use  the  alley  and  the  space  above  by  reason  of  her  title  and  the  long-contin- 
ued use  by  both  parties,  and  also  insists  that  O.  was  not  in  fact  the  owner 
of  the  lot  conveyed  to  L. ,  but  held  it  for  the  husband  of  L.,  to  defraud  cred- 
itors. Held— That  as  O.  was  the  owner  and  possessor  of  both  lots  prior  to 
his  conveyance,  the  easement  was  extinguished ;  but  if  not,  when  he  con- 
veyed absolutely  to  another  what  is  now  claimed  to  be  an  easement  that  be 
had  in  his  own  estate,  he  digested  himself  of  all  title,  and  there  is  no  reason 
to  suppose  that  his  right  to -use  the  alley  was  to  continue  longer  than  his 
grantee  desired  that  he  should  use  it.  Nor  will  either  O.  or  his  vendees  be 
heard  to  say  that  O.  held  the  land  for  a  secret  purpose,  so  as  to  -defeat  the 
title  of  his  grantee. 

Patrick  Joyes  for  appellant. 

Brown,  Humphrey  &  Davie  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Upinon  of  the  court  by  Judge  Pryor. 

In  the  year  1821  John  Miller,  owning  two  lots  adjoining,  in  the  city  of 
Louisville,  erected  a  building  on  each  and  occupied,  by  himself  or  tenants, 
for  many  years.  Miller  sold  both  lots  and  the  title  passed  to  different  pur- 
chasers, who  held  them  down  to  1864  or  1865.  At  that  time  one  James 
O'Brien  purchased  both  lots,  one  from  Leahy  and  the  one  known  as  the> 
southern  tenement  from  Curry. 

In  the  year  1868  he  conveyed  what  is  designated  in  this  case,  and  by  the 
conveyances  previously  made,  the  northern  lot,  to  the  appellee,  Mrs.  Leaby, 
the  wife  of  the  grantee,  Leahy,  of  whom  O'Brien  purchased.  O'Brien  was 
in  the  possession  of,  and  owned,  what  is  called  the  southern  lot  when  he  con- 
veyed the  northern  lot  to  Mrs.  Leahy. 

When  the  buildings  were  erected  on  these  lots  by  Miller  there  was  an 
alley  or  private  passway  left  between  them,  about  three  feet  nine  inches 
wide,  extending  back  a  depth  of  thirty  feet.  This  alley  was  for  the  use  and 
convenience  of  both  houses,  and,  as  is  manifest  from  the  facts,  belonged 
equally  to  both  lots,  and  was  jointly  owned  up  to  the  institution  of  this 
action.  Above  the  alley,  on  the  second  floor  that  covered  the  alley,  there 
were  two  small  rooms  or  closets,  one  room  used  by  the  occupants  of  the 
one,  and  one  by  the  occupants  of  the  other,  and  a  partition  between  the 
two,  so  as  there  was  no  ingress  from  the  one  to  the  other,  with  a  door  lead- 
ing from  the  northern  building  into  the  closet  belonging  to  that  building, 
and  a  like  door  from  the  southern  building  to  its  closet. 

This  peculiar  structure  of  the  building,  giving  to  each  building  the  one- 
half  of  the  space  above  the  alley,  is  quite  conclusive  that  the  alley  was  in- 
tended to  be  the  common  property  of  these  lot  owners.  O'Brien,  the  owner 
of  the  southern  lot.  died  in  the  year  1877,  and  his  property,  or  that  lot,  having 
been  sold  by  the  chancellor,  the  present  appellant  became,  and  is  now,  the 
owner. 
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The  appellant  tore  down  the  building  on  her  lot  with  a  view  of  rebuilding 
a  house  of  larger  dimensions.  When  she  commenced  this  new  building  the 
workmen  began  to  lay  the  joists  across  the  alley  on  the  second  story  and 
into  the  wall  of  Mrs.  Leahy's  building,  insisting  that  she  had  the  right  to 
occupy  the  space  above  the  alley  by  reason  of  her  title,  and  from  the  long- 
and  continued  use  of  the  alley  below  and  the  space  above,  by  both  parties,  as 
already  stated.  This  act  of  the  appellant,  in  claiming  the  right  to  place  the 
joists  of  her  building  in  the  wall  of  appellee's  building,  and  to  occupy  a 
space  above  the  alley,  resulted  in  an  injunction  by  the  appellee  that  was 
sustained  by  the  chancellor  below.  We  would  have  but  little  difficulty  in 
determining  that  this  alley,  and  the  space  above,  was  the  common  property 
of  the  owners  of  the  two  lots  but  for  the  conveyance  by  O'Brien,  in  1868,  to- 
Mrs.  Leahy.  If  each  lot  owner,  prior  to  that  time,  held  this  space  of  ground 
in  common,  or  either  was  entitled  to  it  as  an  easement,  the  conveyance  to 
Mrs.  Leahy,  the  appellee,  by  O'Brien  in  1868,  who  then  owned  both  lots, 
divested  him  of  title  and  destroyed  the  easement,  if  any  existed,  giving  to 
MrB.  Leahy  the  right  to  deny  the  use  of  the  alley  to  O'Brien  when  she  saw 
proper. 

The  facts  clearly  show  that  O'Brien,  when  he  made  the  conveyance  in- 
1868,  was  entitled  to  the  use  of  the  alley  and  his  portion  of  the  space  above  ^ 
and  as  he  must  have  been  apprised  of  his  rights,  for  he  had  been  using  the 
property  and  the  passway  for  years,  there  must  have  been  some  reason  for 
his  conveying  to  Mrs.  Leahy  the  whole  of  the  alley,  and  making  the  one- 
half  of  the  northern  wall  of  his  southern  home  the  boundary  between  the- 
two  lots.  If  nothing  had  been  said  in  O'Brien's  conveyance  about  the  alley 
its  constant  use  by  O'Brien  and  the  owners  of  both  lots,  even  after  his  con- 
veyance to  the  appellee,  might  afford  evidence  of  the  purpose  to  leave  the 
alley  as  an  easement  to  both  buildings;  but  when  the  grantor,  O'Brien,  has 
made  an  unconditional  grant  of  the  alley,  there  can  be  but  little  room  for 
supposing  that  the  right  to  use  it  was  to  continue  longer  than  his  grantee 
desired  be  should  use  it.  The  conveyance  from  O'Brien  to  the  appellee,  in 
defining  the  boundary  of  the  lot  conveyed  to  the  appellee,  proceeds,  ''thence 
south  at  right  angles  twenty-two  feet  six  inches,  more  or  less,  so  as  to  in* 
elude  the  alley  and  one-half  of  the  north  wall  of  the  southern  tenement,"  etc. 

The  grantor  could  not  have  intended  to  make  the  wall  of  the  building  he 
was  oonveying  to  the  appellee  the  boundary,  for  he  conveys  to  ber  the  entire 
alley,  leaving  no  room  for  dispute  as  to  the  boundary  between  the  two  lots. 
It  is  argued,  however,  that  O'Brien  was  not  in  fact  the  owner  of  the  lot 
conveyed  to  the  wife  of  Leahy,  and  that  he  held  it  for  Leahy,  the  husband, 
to  defraud  creditors,  or  for  some  secret  purpose.  The  manner  of  the  holding 
i6  immaterial.  O'Brien  was  invested  with  title,  and  passed  it  to  the  appel- 
lee, and  neither  O'Brien  nor  his  vendees  will  be  heard  to  say  that  he  held  it 
for  the  purposes  claimed,  so  as  to  defeat  the  grant  made  to  Mrs.  Leahy. 
Nor  will  the  one  by  O'Brien,  or  those  claiming  under  him  after  the  grant, 
by  the  consent  of  Mrs.  Leahy,  confer  upon  them  the  right  of  use  that  is 
irrevocable,  or  authorize  the  construction  by  the  appellant  of  her  new  build- 
ing on  the  alley  or  the  space  above  it.  The  attempt  to  prove  consent  wilt 
not  confer  title,  when  it  is  plain  that  the  appellee  was  denying  the  right  of 
appellant  to  appropriate  her  property  to  the  use  of  the  former  from  the  time 
the  joists  were  attempted  to  be  placed  in  appellee's  wall. 

O'Brien  was  the  owner,  prior  to  his  conveyance,  of  both  lots,  and  being  the 
owner  and  possessor,  this  extinguished  the  easement.    But  if  not,  when  he. 


Digitized  by 


Google 


336  ALLEN,  &C.  V.  KENNEDY,  &C. 

conveys  absolutely  to  another  what  is  now  claimed  to  be  an  easement  that 
he  had  In  his  own  estate,  he  divested  himself  of  all  title.  The  purchaser 
from  him  acquired  no  greater  rights  than  O'Brien  had.  No  new  easement 
was  created  at  any  time  after  the  errant.  It  was  the  duty  of  O'Brien  to  have 
reserved  his  right  in  the  grant  to  the  appellee,  and  this  he  failed  to  do.  The 
case  of  Mitchell  v.  Seipel,  53  Maryland,  251,  a  well  considered  case,  sustains 
this  view  of  the  question.  (Warren  v.  Blake,  54  Maine.  27ft;  Carbrey  v. 
Willis,  7  Allen,  Mass.,  364.)  We  have  given  but  little  attention  to  the  boun- 
dary of  these  lota  prior  to  the  deed  made  by  O'Brien,  because  the  absolute 
conveyance  of  the  alley,  it  seems  to  us,  must  determine  this  case  for  the  ap- 
pellee. 
Judgment  affirmed. 


ALLEN,  &c.  v.  KENNEDY,  &c. 
(Filed  June  16,  1888—  Not  to  be  reported.) 

1.  Executors—Liability  of  sureties— Where  an  executor  is  directed  by  the 
will  to  pay  a  special  legacy,  the  sureties  in  bis  bond  are  liable  to  make  good 
his  default;  but  where  he  is  directed  by  the  will  to  sell  all  the  estate  of  the 
testator,  and  out  of  the  proceeds  pay  first  the  testator's  debts  and  then  cer- 
tain speoifled  legacies  as  the  several  legatees  shall  arrive  at  age,  the  money 
to  be  loaned  out  until  then,  the  dates  fixed  for  the  payment  of  the  several 
legacies  being  from  ten  to  twenty  years  in  the  future,  the  executor  as  to  the 
sums  loaned  becomes  a  trustee,  and  the  sureties  in  his  bond  as  executor  are 
no  longer  liable. 

2.  Same— Estoppel— The  effort  of  sureties  in  an  executor's  bond  to  prevent 
him  from  wasting  the  assets  did  not  enlarge  their  liability  or  estop  them 
from  making  the  question  as  to  their  liability  when  sought  to  be  made  re- 
sponsible. 

3.  Same— Res  judicata— The  sureties  in  an  executor's  bond  brought  suit, 
attacking  a  transfer  by  the  executor  to  his  individual  creditor  of  a  note  be- 
longing to  the  estate,  alleging  their  liability  on  his  bond.  Special  legatees 
under  the  will  tiled  a  cross  petition,  seeking  to  make  the  sureties  liable  on 
the  bond,  and  judgment  was  rendered  against  the  sureties  as  prayed.  Upon 
appeal  the  judgment  was  affirmed,  the  court  holding  that  it  was  too  late  for 
the  sureties  to  claim  that  the  default,  for  which  they  were  sought  to  be  made 
liable  was  a  default  as  trustee  and  not  as  executor,  they  having,  by  their 
petition,  admitted  their  liability.  A  rehearing  was  afterwards  granted,  and 
the  judgment  reversed  upon  the  ground  that  no  breach  of  the  bond  had  been 
alleged  in  the  cross  petition.  Held— That  upon  the  return  of  the  ease  to  the 
lower  court  the  sureties  had  the  right  to  raise  the  question  as  to  their  lia. 
bility,  no  issue  having  been  made  on  the  former  hearing. 

Stuart  &  Atchison  and  Sweeney  &  Son  for  Appellants. 

Williams  &  Powers  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Pryor. 

The  will  of  N.  B.  Allen  was  admitted  to  probate  in  the  year  18(57.  James 
WTeir,  of  Texas,  was  appointed  his  executor,  who  exeedted  a  bond,  with  W. 
L.  Courtney  and  S.  D.  Kennedy  as  his  sureties.  As  executor  Weir  collected 
the  claims  due  the  testator,  paid  all  of  his  debts,  Fold  the  land  on  long 
credits,  taking  the  notes  payable  to  himself  as  executor,  and  within  two 
years  after  the  qualification   had  fully  administered  the  estate.     By  the  pro- 
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visions  of  the  testator's  will  be  made  special  devises  to  his  nieces  and 
nephews,  who  were  at  the  time  infnnt6,  to  be  paid  them  on  their  arrival  at 
the  age  of  twenty-one,  and  the  money  to  be  loaed  out  until  that  period.  He 
makes  Weir,  "bis  worthy  father-in-law,"  executor,  and  directs  him  also  to 
pay  to  his  mother,  during  her  natural  life,  an  annuity  of  $100,  payable  out 
of  the  portion  devised  to  his  executor,  Weir,  to  whom  is  given  the  entire 
residue  of  testator's  estate. 

The  executor,  being  a  resident  of  Texas,  returned  to  that  State  after  admin- 
istering the  estate  of  the  testator,  and  having  pledged  some  of  the  notes  due 
him  as  executor  to  the  Planters'  Bank  to  secure  his  individual  indebtedness^ 
the  sureties,  believing  they  were  liable  for  the  payment  of  the  special  legacies 
to  testator's  nieces  and  nephews,  filed  this  petition  in  equity,  alleging  their 
liability  and  assailing  the  transfer  to  the  bank  of  the  notes  payable  to  the 
executor  from  the  sates  of  the  estate  of  the  testator.  The  appellants,  the 
nieces  and  nephews,  filed  answers  and  cross  petitions,  seeking  to  make  the 
sureties  liable  on  the  bond  of  the  executor  for  the  special  devises  made  to 
■them.  On  the  hearing  below  the  sureties  were  made  liable,  and  on  an  ap- 
peal to  this  court  the  judgment  was  affirmed,  but  a  rehearing  afterwards 
granted,  and  the  judgment  reversed.  The  opinion  affirming  the  judgment 
said,  in  express  terms,  it  was  too  late  to  make  the  question  here;  that  the 
holding  by  Weir  was  as  trustee  and  not  as  extcutor,  as  their  liability  was 
admitted,  and  on  that  ground  they  were  seeking  the  aid  of  a  court  of  equity. 
No  issue  of  that,  character  was  made  by  the  pleadings  but  the  plain  aver- 
ment that  these  sureties  wt-re  lial:le  on  the  executor's  bond.  The  rehearing 
was  granted  after  affirming  the  judgment,  on  the  ground  that  no  breach  of 
the  bond  or  cover.aut  had  been  alleged  in  the  cross  petition.  In  the  opinion 
reversing  the  cas*  this  court  said:  "The  question  as  to  whether  the  assets 
of  the  estate  wore  held  at  the  time  of  the  bringing  of  the  suit  can  not  be 
determined  in  the  present  condition  of  the  pleadings,  as  no  issue  as  to  lia- 
bility of  any  kind  is  presented."  On  the  return  of  the  case  the  legatees 
filed  answers  and  cross  petitions,  presenting  a  cause  of  action,  and  the  sure- 
ties presented  the  defense  that  Weir  held  this  fund  for  the  legatees  as  trus- 
tee, and  not  as  executor,  and,  therefore,  no  liability  existed  on  their  part  by 
reason  of  the  bond  of  the  executor.  This  issue  was  tried  and  decided  for 
the  sureties,  and  the  legatees  have  appealed. 

It  is  insisted  by  their  counsel  that  the  opinion  affirming  the  original  judg- 
ment, as  well  as  the  admission  of  their  liability  by  the  s-jreties  in  the  orig- 
inal pleading,  has  concluded  the  sureties  from  making  any  such  defense.  It 
is  sufficient  to  say  that  the  legatees  had  no  cause  of  action  against  these 
sureties  in  the  original  proceeding,  and,  therefore,  when  they  attempted,  on 
the  return  of  the  case,  to  assert  their  claim  in  a  proper  manner,  the  sureties 
had  the  right  to  make  or  present  any  defense  they  bad  to  the  recovery.  It 
was  the  first  and  only  time  they  had  been  called  on  to  respond  to  the  olaim 
of  the  appellants,  and  the  opinion  reversing  the  case  intimated  plainly  the 
reason  why  the  question  was  not  disposed  of  on  the  first  hearing.  If  the 
cross  petition  of  Crawley  and  wife  had  presented  a  cause  of  action,  then,. 
with  no  question  raised  as  to  the  liability  of  the  sureties,  but  with  the  ad- 
mission that  they  were  liable,  the  judgment  below  would  have  been  affirmed. 
The  effort  of  the  sureties  to  prevent  a  wasting  of  the  assets  by  the  trustee, 
or  the  executor,  did  not  enlarge  their  liability  or  estop  them  from  making 
the  question  when  sought  to  be  held  responsible. 
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They  doubtless  thought  they  were  liable,  and  proceeded  against  the  bank 
on  that  idea,  but  there  is  no  principle  to  the  law  of  estoppel  that  would  pre- 
clude them  from  making  a  defense,  if  meritorious,  when  sued  by  the  lega- 
tees, unless  their  action  had  worked  an  injury  in  some  way  to  the  appellants. 
Instead  of  injuring  the  appellants  they  have  stopped  the  bank  from  appro- 
priating the  funds  of  the  estate  to  the  payment  of  Weir's  own  debts.  So  the 
practical  question  in  this  case  is,  bow  did  Weir  hold  these  funds,  as  executor 
or  trustee?  He  bad  paid  the  debts  and  all  the  special  legacies  required  to  be 
piid  within  a  certain  period ;  that  is,  within  two  years  from  his  qualifica- 
tion. He  had  converted  the  estate  into  ca6b,  or  sold  it,  taking  notes  payable 
to  himself  as  executor.  He  was  not  required  to  pay  this  money  over  to  the 
legatees,  but  required  to  loan  it  out  until  they  arrived  at  twenty-one  years 
of  age,  and  to  pay  to  his  mother  out  of  the  fund  passing  to  him,  as  the 
residuary  legatee,  $100  per  annum.  The  testator  had  implicit  confidence  in 
the  father- in  law  he  was,  at  the  time,  making  his  executor;  speaks  of  him 
as  a  worthy  man,  and  intrusts  him  with  the  duty  of  loaning  out  and  man- 
aging this  fund,  out  of  which  the  legacies  are  to  be  paid  until  the  legatees 
arrive  at  age.  The  will  was  probated  in  the  Daviess  County  Court,  in  the 
year  1867.  The  first  legacy  was  not  due  until  June,  1878;  the  second  March, 
1880;  the  third  April,  1880;  the  fourth  January,  1888;  the  fifth  June,  1886, 
and  the  sixth  February,  1887.  These  legacies  were  payable  from  ten  to  nine- 
teen years  after  the  probate  of  the  will  of  the  residuary  legatee  of  the  entire 
estate.  The  money  coming  to  his  hands  was  a  fund, -first,  to  pay  debts  and 
certain  legacies  that  were  due  and  payable  at  once  or  in  a  short  period,  and 
the  balance  was  to  be  held  by  him  and  loaned  out  for  the  benefit  of  these 
appellants,  and  what  was  left  belonged  absolutely  to  Weir,  save  the  charge 
made  upon  it  for  the  benefit  of  his  mother. 

The  sureties  had  no  power  over  this  fund.  Everything  had  been  paid  that 
should  have  been  paid,  and  the  balance  left  in  the  hands  of  Weir,  to  be 
loaned  out  by  him  for  these  appellants.  He  confided  in  Weir,  his  father-in- 
law,  and  required  him  to  keep  this  fund  at  interest  until  the  children  arrived 
■at  age.  The  loaning  out  of  this  money,  and  holding  it  from  ten  to  twenty 
years,  was  no  part  of  the  executor's  duty  as  such.  He  became  trustee  for 
these  appellants,  and  as  such  can  be  held  responsible.  (Neely  v.  Merritt,  9 
Bush,  34fi.) 

In  Warfleld  v.  Brand's  Adm'r,  13  Bush,  98,  this  court,  in  speaking  of  the 
powers  and  duties  of  executors,  said :  "And  we  think  we  ought,  in  further- 
ance of  that  inteniton,  to  treat  all  those  powers  and  duties  conferred  and 
imposed  by  the  will,  the  faithful  performance  of  which  are  secured  by  the 
executorial  bond,  and  which  appertain  to  the  settlement  of  the  estate,  and 
the  ascertainment  of  the  net  amount  and  its  distribution,  according  to  the 
usual  course  of  administration,  among  those  entitled  to  it,  as  legal  execu- 
torial powers  and  duties,  and  all  others  as  trusts."  There  is  no  doubt  but, 
under  a  devise  by  which  the  executor  is  directed  to  pay  a  particular  sum  of 
money  to  the  devisee,  or  a  special  legacy,  that  the  sureties  on  the  bond  are 
liable  to  make  good  the  default  of  the  executor;  but  when  a  devise  is  made 
by  which  the  executor  is  to  sell  all  the  estate  of  the  testator,  pay  first  his 
debts,  and  then  pay  certain  specified  legacies,  and  to  loan  out  a  part  of  the 
proceeds  of  sale  for  ten  or  twenty  years  for  certain  other  purposes,  that  he 
then,  as  to  that  sum,  becomes  a  trustee,  and  his  office  as  executor  ceases, 
and  particularly  when  he  is  invested  with  the  absolute  title,  first,  as  executor 
or  trustee,  and  then  as  the  residuary  devisee. 
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In  Lasley'8  Ex 'or  y.  Lasley,  1  Duval],  117,  the  testator  bequeathed  to  his 
grandson  "1600  for  the  purpose  of  educating  said  grandchild,  and  to  be 
paid  out  and  furnished  In  such  a  way,  and  at  such  time,  as  my  executor  may 
deem  proper. ' '  It  was  held  that  the  executors  should  be  presumed  to  hold 
as  trustee  after  two  years  from  the  date  of  qualification. 

In  this  case  Weir,  as  executor,  trustee  and  devisee,  held  and  owned  the 
whole  estate,  a  part  of  the  proceeds  of  which  was  to  be  loaned  out  for  the 
period  of  from  ten  to  nineteen  years  for  the  payment  of  certain  legacies. 
This  made  Weir  trustee  as  to  the  loan, and  bis  sureties  are  not  liable  for  this 
money. 

Judgment  affirmed. 


LAWRENCE  v.  COMMONWEALTH. 
(Filed  September  13,  1888— Not  to  be  reported.) 
Criminal  law— Prejudicial  errors— As  the  appellant's  own  testimony,  upon 
his  trial   for  willfully  and   maliciously   shooting  and   wounding   his  wife, 
showed  that  the  shooting  was  premeditated,  he  was  not  prejudiced  by  the 
refusal  of  the  court  to  grant  a  continuance  to  enable  him  to  prove  vague 
and  indefinite  threats  upon  the  part  of  his  wife  against  him.    Nor  would 
the  testimony  of  the  absent  witnesses,  that  the  wife  had  been  unfaithful  to 
her  marriage  vows,  have  availed  him  as  a  defense. 
W.  M.  Beckner  for  appellant. 
P.  W.  Hardin  for  appellee. 
Appeal  from  Clark  Circuit. Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellant  was  indieted,  tried  and  convicted  for  the  offense  of  willfully  and 
maliciously  shooting  at  and  wounding  his  wife,  Millie  Lawrence,  who  was, 
at  the  time,  living  apart  from  him. 

The  evidence  of  eye  witnesses,  which  he  does  not,  in  his  own  testimony, 
contradict,  shows  that  he  not  only  announced  his  purpose  to  shoot  her,  but 
placed  himself  in  a  hallway  which  he  knew  she  would  very  soon  pass,  and 
when  she  approached  he  took  hold  of  her  with  one  hand  and  fired  two  shots 
at  her,  one  of  them  wounding  her  in  the  neck,  very  near  to  the  artery. 

She  made  no  threat  or  demonstration  of  violence  against  him  at  the  time, 
nor  does  the  record  reveal  any  legal  excuse  or  provocation  whatever  for  the 
act. 

The  refusal  of  the  lower  court  to  grant  a  continuance  on  account  of  the 
absence  of  witnesses  is  the  only  ground  relied  on  for  reversal.  But  their 
testimony,  even  if  it  had  been  before  the  jury,  as  stated  in  his  affidavit, 
would  have  afforded  no  excuse  for  his  deliberate  and  preconceived  attempt 
to  kill  her.  For,  however  unfaithful  to  her  mariage  vows  she  may  have 
been,  he  was  not  excusable.  Nor  would  proof  of  the  rather  vague  and  in- 
definite threats  on  her  part  against  him,  which  he,  in  his  affidavit,  stated 
the  absent  witnesses  would  prove,  have  availed  in  the  least  degree  as  a  de- 
fense. For  the  shooting  was  not  only  premeditated,  but,  according  to  his 
own  testimony,  was  done  because  she  had  refused  his  solicitation,  that  day 
made,  to  return  and  live  with  him, and  under  circumstances  when  he  was  in 
no  danger  whatever  from  her. 
Judgment  affirmed. 
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COMMONWEALTH  v.  EDISON. 

(Filed  September  13,  1888-Not  to  be  reported.) 

One  may  be  convicted  of  perjury  for  falsely  and  corruptly  testifying  that 
one  was  drunk,  when  in  fact  he  was  not.  Whether  a  man  be  drunk  or  not  is 
not  necessarily  merely  a  matter  of  opinion,  but.  even  if  it  were,  a  witness 
may  commit  perjury  by  falsely  and  corruptly  stating  to  be  what  is  not  bis 
opinion  of  a  matter  about  which  the  law  authorizes  witnesses  to  give  their 
opinion,  and  the  court  and  jury  to  act  upon  that  opinion. 

Flnley  Shuck  for  appellant. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellee  was  indicted  for  perjury,  charged  to  have  been  committed  on  the 
trial  before  the  police  judge  of  the  town  of  Hnrrodsburg,  of  one  Mack  Bur- 
ton, for  the  offense  of  drunken  and  disorderly  conduct. 

It  is  stated  in  the  indictment  that  appellee  testified,  as  a  witness  on  that 
trial,  Burton  was  not,  at  the  time  mentioned,  drunk,  and  did  not  act  or  ap- 
pear to  be  so.  when  he  was,  and  known  by  appellee  to  be  drunk. 

Several  witnesses  in  this  case  testified  that  Burton  was,  on  the  occasion 
referred  to.  very  drunk,  and  showed  it  plainly  by  staggering,  boisterous 
conduct,  and  the  whisky  odor  of  his  breath;  one  of  them,  the  jailer,  stating 
he  was,  after  being  arrested  and  brought  to  jail,  blind  drunk,  and  had  to  be 
led  to  a  cell. 

It  further  appears,  from  the  evidence  in  this  case,  that  appellee  testified 
before  the  police  judge,  in  substance,  that  on  the  day  of  Burton's  arrest  for 
the  offense  mentioned  he  (appellee)  was  with  him  at  several  places  and  for 
a  sufficient  length  of  time,  before  and  up  to  the  time  of  his  arrest,  to  be  fully 
aware  of  his  condition,  and  that  he  was  not  drunk.  Upon  the  conclusion  of 
evidence  by  the  prosecution  the  court  instructed  the  jury  peremptorily  to 
find  the  accused  not  guilty,  and  the  verdict  and  judgment  of  the  court  hav- 
ing been  accordingly  rendered,  the  Commonwealth  appeals. 

We  are  unable  to  perceive  any  reason  for  the  instruction  given  to  the  jury, 
unless,  as  stated  in  the  brief  of  counsel  for  the  appellant,  the  lower  court 
acted  upon  the  idea  that  whether  a  man  be  drunk  or  not  is  a  matter  of  opin- 
ion, in  the  expression  of  which  a  witness  oould  not  commit  perjury. 

Perjury,  as  defined  by  Lord  Coke,  and  also  by  Black  stone,  is  a  crime 
committed  when  a  lawful  oath  is  administered  by  any  one  having  lawful 
authority,  in  any  judicial  proceeding,  by  one  who  sweareth  absolutely  and 
falsely  in  a  matter  material  to  the  issue  in  question. 

Whether  a  man  be  drunk  or  not  is,  in  the  first  place,  not  necessarily  merely 
a  matter  of  opinion  of  the  person  who  smells  the  fumes  of  liquor  from  his 
breath,  hears  his  silly,  blasphemous,  vulgar  conversation,  and  sees  him 
staggering  and  falling  upon  the  street.  On  the  contrary,  when  a  witness 
undertakes  to  testify  intelligibly  on  the  subject,  what  he  says  is  generally  to 
be  regarded  as  a  statement  of  fact,  for  the  intentional  falsity  of  which  he  Is 
to  be  held  criminally  responsible.  For  if  a  jury  is  authorized  to  decide  as 
to  the  guilt  or  innocence  of  a  person  charged  with  drunken  and  disorderly 
oonduct,  upon  the  testimony  of  witnesses  of  the  fact,  it  would  seem  they 
should  be  held  liable  when  such  testimony  is  willfully  false. 
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In  the  second  place,  a  witness  may  commit  perjury  by  falsely  and  oor- 
ruptly  stating  to  he  what  is  not  his  opinion  of  a  matter  about  which  the* 
law  authorizes  witnesses  to  give  their  opinion,  and  the  jury  and  court  to  act 
upon  them. 

We  think  the  lower  court  erred  in  giving  the  instruction  referred  to,  as; 
there  was  sufficient  evidence  for  the  jury  to  convict,  and  the  clerk  of  this, 
court  is  directed  to  so  certify. 


COMMONWEALTH  v.  ELLIS. 
(Filed  September  13,  1888-Not  to  be  reported.) 

1.  Construction  of  statute— Criminal  law— Taxation— The  reason  of  the 
law  must  be  kept  in  view  in  construing  it.  If  the  reason  for  its  application 
fails  it  should  not  be  applied. 

Where  the  owner  of  land,  who  does  not  reside  in  the  county  where  it  lies, 
goes  to  the  assessor  in  person  and  lists  it,  instead  of  filing  a  written  descrip- 
tion of  the  laud  with  the  county  clerk,  as  required  by  section  11  of  article  1, 
chapter  IS  of  the  General  Statutes,  he  is  not  subject  to  the  penalty  provided 
by  that  section  for  a  failure  to  comply  with  its  requirements,  as  the  only- 
object  of  that  requirement  is  to  enable  the  assessor  to  list  the  land  in  the  ab- 
sence of  the  owner. 

2.  Same— Construing  the  statute  by  the  object  in  view,  the  description 
should  be  furnished  to  the  clerk  long  enough  before  the  time  when  the 
assessor  is  required  to  return  his  lists  to  enable  him  to  make  use  of  it  for 
the  purpose  intended. 

J.  C.  Hodge  for  appellant. 

John  K.  Hendrick  for  appellee. 

Appeal  from  Livingston  Cirouit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Section  11,  article  1,  chapter  92  of  the  General  Statutes,  provides:  "Own- 
ers or  claimants  of  land,  who  do  not  reside  in  the  county  in  which  it  lies, 
shall  furnish  the  county  clerk  thereof  with  a  written  description  of  each 
tram,  verified  by  affidavit,  and  the  failure  to  do  so  shall  subject  such  owner 
or  claimant  to  a  penalty  of  not  less  than  120  nor  more  than  $100  for  each 
tract,  and  $1  for  each  $100  of  the  value  of  the  land,  recoverable  by  action  in 
the  county  or  cirouit  court  of  the  county  where  the  land  lies.    *    *    * 

•'Proceedings  may  b«  had  under  this  section,  from  time  to  time,  not  ex- 
ceeding twice  in  any  one  year,  until  the  same  shall  be  complied  with;  but  a 
false  or  fraudulent  descriptive  list  shall  not  bar  or  prevent  a  recovery.  The 
clerk  shall  carefully  copy  such  descriptive  lists  when  required,  and  if  re- 
quired, on  payment  of  50  cents,  furnish  the  person  filing  the  same  a  receipt 
therefor,  in  which  the  same  shall  be  described  so  as  to  identify  it.  He  shall 
also  keep  an  alphabetical  list  of  the  names  of  such  land  owners,  and  the 
date  of  the  filing  of  such  descriptive  lists,  posted  in  his  office. 

"The  assessor  shall  call  upon  the  clerk  of  the  county  court,  from  time  to 
time,  for  descriptive  lists,  and  examine  them,  and  make  use  of  the  informa- 
tion contained  in  them  in  making  out  his  list  and  book  of  taxable  property. 

November  1,  1888—2 
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The  county  attorney  shall  prosecute  under  this  section,  and  if  he  doe*  so, 
shall  have  one-half  of  the  penalty,  but  not  to  exceed  $25  in  any  one  case.*' 

This  action  was  brought  on  January  4,  1887,  in  the  name  of  the  Common- 
wealth, against  the  appellee,  W.  C.  Ellis,  a  resident  of  McCrackeu  county, 
Kentucky,  to  recover  the  statutory  penalty  for  his  failure  to  furnish  the 
county  clerk  of  Livingston  oounty,  Ky.,  with  the  required  description  of 
the  appellee's  land  in  the  latter  county.  It  appears  that  he  did  so  on  Janu- 
ary 26,  1887;  but  unless  this  was  in  proper  time,  it  furnishes  no  defense. 

The  law  took  effect  September  14,  188H.  It  is  silent,  save  by  way  of  im- 
plication, as  to  the  time  within  which  the  list  must  be  furnished.  The 
■evident  purpose  of  the  statute  was  to  aid  the  assessor  in  listing  the  property, 
•and  to  prevent  its  escaping  taxation.  Under  the  law  all  taxable  estate  is  to 
bo  "valued  as  of  the  15th  day  of  September  in  the  year  listed;"  and  the 
assessor  must  complete  and  return  bis  tax  books  to  the  county  clerk  by  the 
15th  day  of  December. 

Construing  the  statute  by  the  object  in  view,  the  description  should  be 
furnished  to  the  clerk  long  enough  before  the  time  when  the  assessor  is  re- 
quired to  return  his  lists  to  enable  hi  in  to  make  use  of  them  for  the  purpose 
intended.  This  was  not  done  by  the  appellee.  It  appears,  however,  that  be, 
in  November,  l£8t5,  went  in  person  to  the  assessor  of  Livingston  county,  and 
listed  these  lands  with  him.  After  doing  so,  is  he  to  be  punished  for  a  fail- 
ure to  do  something  which  was  hut  a  step  leading  up  to  the  listing  of  the 
property!  The  reason  of  the  law  must  be  kept  in  view  in  oonstruing  it.  If 
the  reason  for  its  application  fails,  it  should  not  be  applied.  The  mischief 
intended  to  lie  remedied  must  be  looked  to,  and  the  courts  should  then  so 
construe  the  law  as  to  prevent  it.  Beyond  question  this  statute  is  a  very 
proper  one.  The  assessor  can  not  go  out  of  his  county  to  assess  property. 
Some  means  must  be  employed  to  enable  him  to  list  the  estate  of  nonres- 
idents, located  in  his  county.  Without  a  statute  similar  to  this  one  it  would 
often  escape  taxation,  thus  unjustly  increasing  the  burden  of  other  taxpay- 
ers. This  was  the  mischief  aimed  at  by  the  statute.  It  was  intended  by  it 
to  furnish  the  assessor  with  knowledge  of  the  property,  and  to  enable  him 
to  list  It. 

If,  however,  the  owner,  in  person,  and  within  the  proper  time,  lists  it 
with  the  assessor,  he  should  not  be  punished  for  failing  to  do  an  act  which 
would  merely  have  enabled  the  assessor,  in  his  absence,  to  list  it.  Such  a 
construction  or  application  of  the  statute  would  be  unreasonable,  and  rea- 
son is  the  life  of  the  law.  The  owner  should  not  be  open  to  punishment 
when  he  has  done  all  that  the  law  intended  to  accomplish. 

Judgment  affirmed. 


CARR,  tec.  v.  WATKINS,  &c. 
(Filed  September  13,  1888— Not  to  be  reported.) 
Liens- Claims  maturing  pendente  lite— Summons— Judicial  sales— The 
appellees'  action  is  based  upon  three  notes  secured  by  a  lien  on  land.  When 
the  petition  was  filed  but  one  of  the  notes  was  due,  but  all  three  were  stated, 
fully  described  in,  and  filed  with  the  petition.  An  amended  petition  was 
afterwards  filed  setting  up  the  maturity  of  the  second  note,  and  a  judgment 
rendered  for  the  amount  of  these  two,  and  a  sale  of  the  land  ordered  to  sat- 
isfy that  judgment.    Subsequently  a  second  amended  petition  was  filed. 
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etting  op  the  maturity  of  the  third  note,  and  thereupon,  after  notice  to  the 
■defendants,  the  former  order  of  sale  was  set  aside  and  a  judgment  rendered 
upon  the  third  note,  with  an  order  for  the  sale  of  the  land  to  satisfy  that 
judgment  and  also  the  former  judgment.  No  summons  was  issued  upon 
either  of  the  amended  petitions.  The  defendants  appeal  from  both  judg- 
ments.   Held— 

1.  No  summons  upon  the  amended  petitions  was  necessary.  All  the  claims 
having  been  stated  in  the  original  petition,  the  amended  petitions  were 
"suggestions  of  record,"  within  the  meaning  of  section  135  of  the  Code,  that 
the  notes  that  had  not  matured  when  the  petition  was  filed  had  become  due 
pendente  lite. 

2.  Even  if  an  order  of  sale  is  such  a  judgment  as  can  not  be  modified  or 
annulled  after  the  expiration  of  the  term,  save  as  provided  in  section  518  of 
the  Code,  section  135,  which  should  he  liberally  construed,  must  be  regarded 
.as  furnishing  an  exception  to  that  section ;  and  although  one  of  several  lien 
notes  set  up  in  the  petition  matures  after  an  order  of  sale  has  been  entered, 
and  the  term  has  passed,  it  will  be  regarded  as  having  matured  pendente 
lite  within  the  meaning  of  section  135.  Therefore,  the  court,  in  this  case, 
had  the  right   to  set  aside  the  first  order  of  sale  and  enter  the  second  order. 

3.  In  any  event  the  substantial  rights  of  appellants  were  not  prejudiced  by 
the  action  of  the  court  in  setting  aside  the  first  order  and  entering  the  seo- 
ond.  and,  therefore,  they  can  not  complain. 

4.  The  court  having,  at  the  instanoe  of  appellants,  set  aside  a  judgment 
rendered  prior  to  either  of  the  judgments  appealed  from,  the  fact  that  in 
setting  aside  the  judgment  the  court,  as  a  part  of  the  same  entry,  rendered 
the  first  of  the  two  judgments  appealed  from,  without  giving  appellants 
time  to  file  an  answer,  was  not  prejudicial,  as  it  was  never  intimated  during 
the  protracted  litigation  that  appellants  had  any  defense. 

Wm.  Lindsay  for  appellants. 

Ira  Julian  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellees'  action  is  based  upon  three  notes  secured  by  lien  upon  land. 
When  it  was  brought  but  one  of  them  was  due,  but  all  three  were  stated, 
folly  described  in,  and  filed  with,  the  petition. 

Prior  to  the  rendition  of  the  first  judgment,  in  June,  1885,  and  which  was 
for  the  amount  of  the  two  notes  that  had  then  matured,  and  the  enforce- 
ment of  the  lien  given  to  secure  them,  the  appellees  had,  by  an  amended 
petition,  set  up  the  maturity  of  the  second  note. 

In  October,  1885,  this  judgment,  and  the  sale  that  bad  been  made  there- 
under, were  set  aside  at  the  instance  of  the  appellants;  and  at  the  same  time, 
and  as  a  part  of  the  same  entry  upon  the  record,  a  second  judgment  was 
rendered  upon  the  two  notes  and  for  the  enforcement  of  the  lien. 

Complaint  is  made  that,  after  setting  aside  the  judgment  of  June,  1885, 
no  time  was  given  the  appellants  to  plead  in  defense  of  the  action  before  the 
Tendering  of  the  second  judgment.  They  had  not  even  offered  to  do  so, 
however,  at  the  appearance  term  of  the  action,  and  no  such  offer  was  made 
when  the  second  judgment  was  rendered,  or  intimation  given,  so  far  as  this 
record  discloses,  that  they  desired  to  do  so,  or  had  any  defense  whatever  to 
the  action.  Indeed,  it  is  quite  suggestive  that,  during  the  somewhat  pro- 
tracted litigation  in  the  court  below,  no  answer  was  ever,  at  any  time,  pre- 
sented, or  intimation  afforded  that  ground  for  one  existed. 

In  February,  1889,  and  again  at  the  instance  of  the  appellants,  a  sale  that 
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had  been  made  under  the  October,  1885,  judgment  was  rot  aside  and  an  order- 
of  resale,  over  the  objection  of  the  appellants,  entered,  but  no  steps  were- 
ever  taken  to  enforce  it.  The  appellees  filed  a  second  amended  petition  on 
July  3,  1886,  setting  up  the  maturity  of  the  third  note,  and  subsequently 
notified  the  appellants,  but  without  stating  any  grounds  in  the  notice,  that 
they  would,  at  a  certain  time,  move  the  court  to  set  aside  the  order  of  resale 
entered  in  February,  1886,  and  render  a  judgment  upon  the  third  note, 
upon  the  amended  pleading  that  had  been  filed,  and  for  an  order  to  sell  the 
land  to  satisfy  it  and  the  judgment  of  October,  1885,  upon  the  other  two 
notes.  The  motion  was  granted  by  the  court  and  judgment  rendered  ac- 
cordingly. 

It  is  urged  that  the  judgment  of  October,  1885,  was  final,  and  that  hence 
the  court  had  no  power  at  a  subsequent  term  to  render  a  judgment  upon  the 
third  note;  also,  that  the  judgment  of  February,  1886,  ordering  a  resale  of 
the  property,  was  in  force,  final  in  its  character  and.  therefore,  beyond  the 
control  of  the  court,  and  a  bar  to  the  making  of  another  order  of  sale  in  the 
judgment  of  October,  1886. 

The  only  judgments  appealed  from  are  those  of  October.  1885,  and  Ootober, 
1886.  It  is  unnecessary,  therefore,  to  consider  any  of  the  other  orders  or 
judgments  save  so  far  as  they  may  affect  the  two  in  question. 

No  summons  was  sued  out  upon  either  of  the  two  amended  petitions. 
But  this  was  unnecessary.     The  Civil  Code,  section  135,  provides : 

"A  party  may  be  allowed,  on  motion,  to  file  a  supplemental  pleading, 
alleging  material  facts  occurring  after  the  filing  of  the  former  pleading,  but 
if  a  plaintiff,  having  a  lien  for  a  debt  due  and  a  debt  not  due.  upon  property 
which  he  seeks  to  subject,  state  both  claims  In  his  petition,  he  may.  upon  a 
suggestion  of  record  that  one  of  them  has  become  due  pendente  lite,  have 
judgment  for  a  sale  of  the  property  therefor. " 

The  petition  in  this  case  "states"  all  of  the  appellees'  claims.  The  filing 
of  the  amended  petitions  were  "suggestions  of  record"  of  their  maturity. 
In  addition,  notice  was  given  to  the  appellants  of  the  filing  of  the  amend- 
ments, and  that  judgment  would  be  asked  upon  the  last  note. 

After  thf>  filing  of  the  first  amended  petition  the  appellants  appeared  in 
court  and  asked  that  the  judgment,  which  had  in  part  been  rendered  upon 
it,  be  set  aside,  and  this  having  been  done,  a  second  judgment  for  the  two 
notes  was  rendered.  Tin  re  can.  therefore,  ne  no  ques  ion  as  to  this  judg- 
ment, to  wit,  that  of  October,  1886. 

It  is  said,  however,  that  the  court  hai  no  power  to  render  the  judgment 
of  October.  J886,  upon  the  third  note  bet  a  use  the  judgment  of  October,  1886, 
was  final  and  there  was  then  nc  pendente  lite.  It  is  urged  that  the  former 
judgments  could  only  be  annulled  or  modified  upon  the  grounds,  and  in  the 
manner,  pointed  out  by  section  518  of  the  Civil  Code,  and  that  the  proper 
mode  to  obtain  such  relief  is  by  a  supplemental  petition  and  supplemental 
judgment. 

If  the  judgment  of  October,  1886,  for  the  amount  of  the  third  Dote,  was 
proper,  then  it  necessarily  follows  that  an  order  of  sale  should  have  been 
entered  embracing  it,  because  the  former  order  of  sale  related  only  to  the 
two  notes  first  due,  and  for  which  judgment  had  been  rendered  in  October, 
1885.  A  liberal  oonstruotion  should  be  given  to  the  Code  provision  above 
quoted.  Its  object  was  to  prevent  a  debtor  from  being  harrassed  by,  and 
subjected  to  the  cost  of,  numerous  suits,  and  to  save  the  creditor  the  trouble 
and  expense  incident  thereto.    When   the  judgment  of  Ootober,  1886,  was 
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Tendered  there  had  been  no  enforcement  of  the  previous  orders  and  judg- 
ment. The  suit  was  awaiting  further  action.  If  not  then  strictly  pendente 
lite,  it  should  be  regarded  so  within  the  meaning  and  purpose  of  section  135 
of  the  Code.  This  being  so,  the  judgment  upon  the  third  note  was  proper, 
because  it  was  authorized  by  said  section,  and  while  generally,  after  the 
expiration  of  the  term  at  whiob  tbey  are  rendered,  a  judgment  or  final  order 
can  not  be  modified  or  annulled  save  as  provided  in  section  518  of  the  Code, 
yet,  conceding  that  an  order  of  sale  is  of  such  a  character  as  to  be  embraced 
by  that  section,  seotion  185  must  be  regarded  as  furnishing  an  exoeption  to 
it,  and  authorizing  a  second  order  of  sale. 

In  no  other  way  can  the  two  sections  be  harmonized  and  the  evident  pur- 
pose of  the  law  be  executed.  But  one  can,  of  course,  be  made.  In  any 
event,  therefore,  the  substantial  rights  of  a  debtor  can  not  well  be  preju- 
diced, and  the  Civil  Code  provides,  section  134: 

"The  court  must,  in  every  stage  of  an  action,  disregard  any  error  or  de- 
fect in  the  proceedings  whioh  does  not  affect  the  substantial  rights  of  the 
adverse  party,  and  no  judgment  shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect. ' ' 

So  far  as  the  order  as  to  the  sale  is  concerned  the  appellants  are  complain- 
ing of  a  matter  not  affecting  their  substantial  rights.  It  merely  sets  aside 
the  former  order  of  sale  at  the  oust  of  the  appellees  and  orders  one  to  be 
made  for  an  entire  debt,  the  justice  of  which  is  not  disputed. 

Judgments  affirmed. 

TRABUE  v.  TERRY,  &o. 
(Filed  September  13,  1888— Not  to  be  reported. ) 

Construction  of  devise— "Dying  without  issue*'— Trust— Where  a  devise  is 
direct  and  immediate  to  the  child  of  a  testator,  with  a  devise  over  in  the 
event  of  bis  "dying  without  children  or  issue,"  those  words  will  be  held 
ordinarily  to  mean  the  death  of  the  devisee  during  the  lifetime  of  the  testa- 
tor, or  before  distribution. 

A  testator,  after  directing  an  equal  division  of  his  undistributed  estate 
among  his  children  and  grandchildren,  provided  that  each  child's  portion 
should  be  held  by  him  in  trust  for  his  children,  and  that  the  portion  for  the 
three  infant  children  of  G.,  a  son  of  the  testator,  who  was  dead,  should  be 
held  by  their  trustee  for  their  benefit,  the  testator  having,  prior  to  the  exe- 
cution of  his  will,  made  advancements  to  them  through  the  intervention  of 
«  trustee.  The  testator  then  provided,  as  to  the  three  infant  children  of  G. , 
"should  any  of  tb«»m  die,  leaving  no  children  of  their  body,  the  survivor  or 
survivors  to  be  the  proper  heir  or  heirs;  or  should  they  all  die,  leaving  no 
children  of  tbeir  own  bodies,  then  my  other  grandchildren  to  inherit  the 
unexpended  balance  devised  to  them."  In  this  aotion  by  appellant,  one  of 
the  children  of  G.,  who  has  arrived  at  age,  for  a  construction  of  the  will, 
Held — That  the  devise  over  to  the  other  grandchildren  was  to  take  effect 
only  in  the  event  of  the  children  of  G.  dying  without  issue  during  the  life- 
time of  the  testator  and  it  was  the  testator's  intention  that  the  trust 
should  terminate  when  the  disability  of  infanoy  should  be  removed.  Ap- 
pellant is,  therefore,  entitled  to  the  estate  devised  to  him. 

Geo.  T.  Duff  and  Isaac  T.  Woodson  for  appellant. 

Porter  &  MoQuown  for  appellees. 

Appeal  from  Barren  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pryor. 

George  W.  Trabue,  Sr.,  being  the  owner  of  a  large  estate,  prior  to  his 
death  made  advancements  to  his  children  and  grandchildren.  His  son, 
George  Trabue,  Jr.,  died  before  the  father,  leaving  three  infant  children,  to 
whom  he  also  made  advancements  through  the  intervention  of  a  trustee,  the 
latter  holding  the  property  for  their  benefit.  After  making  these  advance- 
ments he  executed  his  last  will  and  testament,  by  which  he  required  the 
recipients  of  his  bounty  to  account  for  the  advancements  made  them,  and 
then  directed  an  equal  division  of  his  undistributed  estate  between  the  chil- 
dren and  grandchildren.  By  the  seventh  clause  of  his  will  he  provides:  "I 
wish  all  my  personal  property,  real  estate,  debts  or  other  assets  remaining 
undisposed  of  to  be  equally  divided  between  all  my  children,  viz.,  Ben- 
jamin's portion  to  him  as  trustee  for  his  children;  Helen's  portion  to  her 
husband  as  trustee  for  her  children;  Elizabeth  Vanculin's  portion  to  her 
husband  as  trustee  for  her  and  her  children,  and  George's  three  children's 
portion  to  their  trustee  or  trustees  for  their  benefit. 

"Should  any  of  them  die,  George's  children,  leaving  no  children  of  their 
body,  the  survivor  or  su^  ivors  to  be  the  proper  heir  or  heirs,  or  should  they 
all  die,  leaving  no  children  of  their  own  bodies,  then  my  other  grandchil- 
dren to  inherit  the  unexpended  balance  devised  to  them,  after  defraying  all 
expenses  of  said  three  children,  Buford,  Nellie  and  Nettie." 

One  of  the  children  of  George,  Nettie,  died  under  age,  and  there  is  no  con- 
troversy as  to  the  manner  in  which  her  interest  passed.  Buford  Trabue,  the 
son  of  George  Trabue.  Jr.,  filed  this  petition,  seeking  a  construction  of  the 
will  of  his  grandfather,  \iith  a  view  of  ascertaining  when,,  if  ever,  he  would 
become  entitled  to  his  shr.re  under  the  seventh  clause  of  testator's  will. 

The  testator  seems  to  have  made  provision  for  his  grandchildren,  placing 
what  would  be  their  parent's  share  in  the  hands  of  the  parent,  a*s  trustee, 
for  their  benefit.  As  to  the  children  of  the  son  and  daughters  of  the  testator 
who  were  then  living,  he  made  no  provision  as  to  survivorship  because  at 
the  "death  of  either  their  parents  would  take  as  heirs-at-law;  but  as  to 
George's  children,  George  being  dead,  he  provided  that  if  one  died  his  in- 
terest should  survive,  and  if  all  then  died  without  children,  then  the  inter- 
est of  the  three  should  go  to  his  other  grandchildren.  The  only  event  upon 
which  his  other  grandchildren  could  take  from  George's  children  was  the 
dying  of  all  three  without  leaving  children.  Did  the  testator,  by  this  clause 
of  the  will,  intend  a  dyim;  at  any  period  of  time,  without  children,  or  did  be 
mean,  if  the  three  died  before  the  testator,  without  children,  their  whole 
estate  should  then  pass  to  his  other  grandchildren?  He  had  made  a  direct 
devise,  absolute  and  unconditional,  to  all  his  other  grandchildren,  and  a 
similar  devise  to  George's  children  except  the  provision  that  if  all  three  died 
childless  it  should  pass  as  already  stated. 

It  was  necessary  that  he  should  appoint  a  trustee  to  hold  for  the  children 
of  George  the  advancements  made,  as  they  were  then  all  infants,  and  unable 
to  manage  the  estate,  and  when  the  testator  executed  his  will,  the  cibldren 
being  all  under  the  same  disability,  he  saw  the  necessity  of  making  the  de- 
vise to  the  trustee,  that  the  property  might  be  held  and  controlled,  as  the- 
advancements  were  then  held,  by  some  one  for  their  benefit. 

The  testator  never  contemplated  that  the  trustee  should  hold  the  advance- 
ments or  the  devised  estate  as  long  as  any  of  the  children  of  George  lived,. 
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or  that  the  death  of  the  three  children  at  anytime,  however  remote,  without 
children,  should  determine  the  right  of  his  other  grandchildren  to  take. 
Buford  Trabue  is  now  of  age,  but  is  told  by  the  judgment  below  that  he  can 
never  become  entitled  to  the  control  of  his  estate,  as  his  death,  without 
issue,  must  determine  the  rights  of  the  other  devisees. 

While  the  trustee  is  not  limited  us  to  the  duration  of  his  control,  we  think 
it  evident  that,  as  to  the  property  advanced  before  the  execution  of  the  will, 
he  could  have  been  compelled  to  surrender  to  the  beneficiary  his  estate  when 
of  full  age  and  competent  to  manage  it ;  and.  if  so,  we  see  no  reason  why 
the  same  construction  as  to  intention  should  not  apply  to  the  devised  estate. 
Beesides,  the  rule  is  that  where  the  devise  is  direct  and  immediate  to  the 
children  of  a  testator,  the  words  "dying  without  children  or  issue"  will  be 
held  ordinarily  to  mean  the  death  of  the  devisee,  without  issue,  during  the 
lifetime  of  the  testator,  or  before  distribution.  (Birney  v.  Kichardson,  5 
Dana.  424. )  The  testator  intended  that  his  grandchildren  should  all  be  in- 
vested with  a  like  title,  and  there  is  no  reason  for  holding  that  the  children 
of  the  living  sons  and  daughters  should  take  an  absolute  estate  and  confine 
the  children  of  his  son  George  to  the  use  of  the  income,  with  the  right  of 
the  trustee  to  hold  the  body  of  the  devise  until  the  death  of  the  beneficiary. 
Such  a  construction  would  perpetuate  the  estate  in  the  hands  of  the  trustee, 
and  deny  to  the  devisee  the  right  to  take  charge  of  the  estate  devised  at  any 
period  during  his  life.  It  was  the  intention  of  this  devisor  that  the  trust 
should  terminate  when  the  disability  of  infancy  was  removed,  as  the  help- 
less condition  of  the  infants  made  it  necessary  for  some  one  to  be  appointed 
by  the  testator  to  take  charge  of,  and  control,  the  devised  property. 

In  our  opinion  the  appellant  is  entitled  to  the  estate  devised  to  him,  and 
that  passed  from  bis  deceased  sister  under  the  provisions  of  the  testator's. 
will.  And  the  judgment  is.  therefore,  reversed  and  cause  remanded,  with 
directions  to  enter  such  a  judgment. 


LAWKENCK  v.  SIMMONS,  DICKKKSON  &  CO. 

(Filed  September  18.  IKS*— Not  to  be  reported.) 
j 

While  a  lottery  franchise  can  not  be  assigned  and  divided  so  as  to  give 
each  assign*  e  the  power  to  conduct  a  spparate  lottery,  yet,  the  legislature 
having  authorized  the  sale  of  the  franchise,  there  is  no  reason  for  denying 
the  purchaser  the  right  to  permit  others  to  en  joy  the  profits  with  him.  And 
while  the  chancellor  will  not  appoint  a  receiver  at  the  instance  of  one  who 
has  acquired  an  interest  in  the  franchise  and  asks  for  a  settlement  of  the 
accounts  and  a  judgment  for  his  part  of  the  profits,  since  it  would  bo  so 
detrimental  to  the  public  morals,  yet  he  can  at  least  "stay  the  wheel"  until 
a  settlement  is  made. 

It  was  not  incumbent  on  the  plaintiff  in  such  a  case  to  allege  that  the  de- 
fendants were  operating  a  lottery  in  accordance  with  the  grant;  that  will  be> 
presumed. 

Simrall  &  Bodley  and  F.  W.  Morancy  for  appellant. 

D.  W.  Sanders  and  O'Neal,  Jackson  &  Phelps  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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If  the  facts  alleged  in  the  petition  filed  by  the  appellant  are  true,  and  they 
must  be  so  regarded  on  the  demurrer,  we  perceive  no  reason  why  he  is  not 
entitled  to  relief.  The  lottery  franchise  was  sold  or  transferred,  under,  and 
by  virtue  of,  a  legislative  enactment  by  the  city  of  Frankfort, to  E.  S.  Stewart, 
who  became  the  sole  owner,  and  Stewart  afterwards  transferred  two  one- 
hundredths'  interest  to  Reamer,  who  transferred  the  same,  through  Stewart, 
to  Lawrence,  the  appellant.  It  is  further  alleged  that  after  this  sale  to 
Heamer  the  lottery  privilege  and  franchise  was  assigned  to  Edward  Hensley, 
in  trust  for  the  benefit  of  Stewart,  Solomon,  Reamer  and  others;  that  after 
this  transfer  in  trust  all  the  parties  in  interest,  except  Reamer,  sold  and 
assigned  all  their  title  and  interest  to  Simmons  &  Dickinson,  the  defend- 
ants, who  had  notice  of  Reamer's  interest;  that  the  defendants  have  been 
operating  the  lottery  for  their  own  benefit,  and  refuse  to  permit  plaintiff  to 
participate  in  the  profits  or  to  have  any  voice  in  transacting  the  business. 
They  refuse  to  state  their  accounts  or  to  have  any  settlement  whatever  with 
the  plaintiff,  denying  him  any  access  to  the  books  and  keeping  him  in 
ignoranoe  as  to  the  condition  of  the  accounts.  The  insolvency  of  the  de- 
fendants is  also  alleged,  and  a  prayer  for  the  appointment  of  a  receiver  and 
a  settlement  of  the  accounts,  with  a  judgment  for  plaintiff's  part  of  the 
profits. 

The  validity  of  the  franchise,  or  the  right  of  the  defendants  to  further 
operate  the  lottery  is  not  involved  on  the  appeal,  but  the  simple  question 
presented  it:  Will  the  appellant,  under  his  transfer,  be  permitted  to  partici- 
pate in  the  profits?  This  court,  in  the  case  of  Meredith  v.  Barron,  2  Ky. 
Law  Rep.,  208,  held  that  the  franchise  could  not  be  assigned  and  divided  so 
as  to  give  each  assignee  the  power  to  conduot  a  separate  lottery,  although  of 
different  classes  or  schemes,  but  it  did  not  hold  that  the  original  owners  of 
the  grant  were  powerless  to  prevent  others,  for  a  valuable  consideration,  to 
enjoy  a  part  of  the  profits.  If  the  legislature  had  the  right  to  grant  the 
franchise  and  then  authorized  its  salp,  we  see  no  reason  for  denying  the 
purchaser  the  right  to  permit  others  to  enjoy  the  profits  with  him.  It  is 
true  the  plaintiff  claims  the  right  to  an  interest  in  the  franchise  which, 
when  construed  properly,  means  an  interest  in  what  is  made,  and  not  an 
assertion  of  the  right  to  run  a  lottery  of  his  own.  He  comes  into  a  court  of 
equity  to  have  an  account  of  property,  alleging  a  state  of  facts  requiring  the 
interposition  of  the  chancellor  to  settle  the  joint  account  between  tbem. 
The  appellant  also  asks  for  the  appointment  of  a  receiver  to  take  charge  of 
the  franchise.  This  relief  thu  chancellor  must  necessarily  deny,  for,  con- 
ceding the  validity  of  the  grant,  no  chancellor  could  be  induced  to  lend  the 
aid  of  a  court  of  conscience  in  granting  such  relief,  however  meritorious 
between  the  paities,  when  the  consequences  would  be  so  detrimental  to  the 
public  morals,  and  the  business  made  more  pernicious  than  when  conducted 
by  those  who  are  ready  and  willing  to  fatten  upon  the  ignorance  or  the  mis- 
fortunes of  their  fellow  men.  What  relief  then  can  the  chancellor  give  in 
such  a  case?  He  can  at  least  stay  the  band  that  turns  the  heel  until  a  settle- 
ment is  made,  and  while  it  is  proper,  perhaps,  to  leave  the  chancellor  below 
to  adopt  the  remedy,  it  is  certain  that  the  appellant  must  have  some  relief 
upon  the  facts  stated. 

It  is  contended  by  eounsal  for  the  appellee  that  it  was  incumbent  on  the  ap- 
pellant to  allege  a  state  of  facts  showing  that  the  defendants  were  operating 
a  lottery  in  accordance  with  the  grant,  and  having  failed  to  do  so  the  de- 
murrer was  properly  sustained. 
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It  is  distinctly  alleged  that  the  defendants,  in  pursuance  of  certain  acts  of 
the  legislature  that  are  referred  to,  acquired  the  right  to  run  the  lottery, 
and  that  the  transfers  and  sales  were  made  by  the  original  grantee,  the  city 
of  Frankfort,  under  legislative  authority,  and  the  court  will  not  assume 
that  the  defendants,  or  any  of  the  beneficiaries,  bad  failed  to  comply  with 
the  provisions  or  conditions  of  the  grant,  but,  on  the  contrary,  will  pre- 
sume, as  between  these  parties,  that  the  appellees  are  exercising  the  priv- 
ileges, and  none  other,  given  by  the  legislature,  in  the  absence  of  any 
averment  showing  that  they  had  abused  the  privileges  conferred  by  the 
grant.  In  our  opinion,  therefore,  the  demurrer  should  have  been  overruled, 
and  the  judgment  below  is  reversed  und  the  cause  remanded  for  proceedings 
•consistent  with  this  opinion. 


VINCENT,  GOBLK  &  PRITCHARD  v.  Mc ALPIN  &  CO. 
(Filed  September  13,  1888.) 

Assignments  by  operation  of  law— Rights  of  bona  fide  purchasers— This 
rase,  distinguished  from  Fuqna  v.  Ferrell,  3  Ky.  Law  Rep.,  571.  (See  orig~ 
inal  opinion,  ante,  page  182,  which  should  not  have  been  published  until 
after  the  petition  for  rehearing  had  been  acted  on,  but,  by  mistake,  was 
published  before.) 

W.  C.  Ireland  and  K.  F.  Pritohard  for  appellants. 

Wm.  Lindsay,  Moore  &  Brown  and  Alex.  Lackey  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

To  a  petition  for  rehearing  Judf;e  Pryor  delivered  the  following  response 
•of  the  court : 

When  the  opinion  in  this  case  was  delivered,  the  case  of  Fuqua  v.  Ferrell, 
80  Ky.,  69  [3  Ky.  Law  Rep.,  571],  was  not  considered,  and  we  now  fail  to  see 
any  analogy  between  the  two  cases.  There  a  mortgage  was  executed  to 
secure  the  debt  by  an  insolvent  debtor,  and,  operating  as  an  assignment,  the 
estate  then  passed  to  creditors,  and  any  subsequent  transfer  hy  the  debtor 
■could  not  divest  the  creditors  of  title  unless  made  to  a  bona  fide  purchaser. 
In  Southworth  v.  Casey,  78  Ky.,  8fl5,  it  was  so  expressly  held,  and  the  bona 
fide  purchaser  obtained  the  property  between  tb*  time  of  the  act  operating 
as  a  transfer  of  the  debtor's  property  and  the  institution  of  the  suit  by  cred- 
itors, was  protected  in  his  title. 

In  Fuqua  v.  Ferrell  this  court  was  discussing  the  effect  of  the  payment  by 
the  debtor  of  a  part  of  the  mortgage  debt  after  the  execution  of  the  mort- 
fpage.  The  payment  was  also  an  act  of  insolvency,  and  in  alluding  to  such 
payments  or  the  acquisition  of  property  after  an  act  of  insolvency,  the  rights 
-of  an  innocent  purchaser,  as  was  said  in  that,  case,  would  be  protected, 
unless  the  purchase-was  made  after  the  institution  of  the  suit  by  creditors. 
There  is  no  conflict  in  the  casep.  Both  follow  the  statute,  lu  the  case 
before  us  the  parties  who  are  the  appellants  here  were  bona  fide  purchasers 
from  the  time  the  contracts  were  made  until  the  timber  was  delivered,  and 
when  executed  by  the  delivery  there  is  no  reason  in  law  or  equity,  or  any 
provision  of  the  statute,  that  would  compel  the  appellants  to  surrender  their 
acquisitions  for  the  benefit  of  the  common  creditors. 

Petition  overruled. 
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KENTUCKY    SUPERIOR  COURT. 


DEPOSIT  BANK    OF   GEORGETOWN  v.  SECOND   NATIONAL  BANK 
OF  LEXINGTON. 

DEPOSIT  BANK  OF  GEORGETOWN  v.  FAYETTE  NATIONAL  BANK 
OF  LEXINGTON. 

(Filed  April  4.  1888.) 

1.  Banks — Payment  of  forged  check— If  a  bank  pays  a  forged  check  drawn 
upon  it  to  an  innocent  holder  who  has  paid  value  for  the  check,  the  bank 
can  not  afterwards  recover  the  money  of  him.  The  drawee  is  bound  to  know 
the  drawer's  signature,  and,  having  admitted  its  genuineness  by  paying  the 
check,  is  estopped  to  afterward  deny  it  to  the  detriment  of  an  innocent  third 

-  party. 

2.  Same— Even  if  the  rule  were  otherwise,  the  hank  could  not  recover  in 
this  case  on  .account  of  its  delay  (four  months)  in  n  uking  the  discovery  of 
the  forgery.  In  such  a  case  it  is  not  necessary  for  the  holder  to  show  that 
he  has  been  injured  by  the  delay.     The  law  presumes  damage. 

3.  Same— A  check  drawn  payable  to  a  fictitious  payee  is,  in  the  hands  of  a 
bona  fide  holder  who  acquired  it  in  ignorance  of  the  fact,  In  effect  a  check 
payable  to  bearer,  and  may  be  so  treated  by  the  holder.  Therefore,  where 
the  bank,  the  drawee  of  such  a  check  which  has  been  forged,  pays  it  to  the 
lnnoceut  holder,  it.  can  not  recover  the  money  of  the  latter  upon  the  ground 
that  he  had  no  title  by  reason  of  the  fact  that  the  indorsement  of  the  payee's, 
name  on  the  check  was  a  forgery. 

Breckinridge  &  Shelby  for  appellant. 

Beck  &  Thornton  for  Second  National  Bank. 

.7.  D.  Hunt  for  Fayette  National  Bank. 

Appeals  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

As  the  same  questions  are  presented  in  each  of  these  cases  we  will  con- 
sider them  together.  The  actions  were  brought  by  the  appellant  to  recover 
of  each  of  the  appellees  the  several  sums  paid  them  upon  a  number  of  forged 
checks,  payable  to  Williamson  &  Wolfe,  and  purporting  to  have  been  drawn 
on  the  appellant  by  Thomas  .7.  Burgess,  who  was  one  of  its  customers  and 
depositors. 

In  the  case  of  the  appellee,  the  Second  National  Bank  of  Lexington,  there 
were  two  checks— the  first,  for  SBUti,  dated  December  10,  188.'*,  was,  on  that 
day,  cashed  by  .7.  K.  Wolfo.  who  presented  it  with  the  indorsement  of  Wil- 
liamson &  Wolfe,  and  was,  upon  presentation,  pai<J  by  the  appellant  to  the 
appellee  the  next  day.  The  second,  for  $172.  dated  January  10,  1884,  was 
cashed  to  an  indorsee  of  the  payee,  and  was,  on  the  15th  of  January,  upon 
presentation,  paid  to  the  appellee  by  the  appellant.  In  the  case  of  the  ap- 
pellee, the  Fayette  National  Bank,  there  were  sixteen  checks,  ranging  in 
amount  from  £195  to  $'.&.  These  were  all  cashed  by  the  appellee  tor  the 
payees  op  their  indorsees.  The  first  check  was  dated  November  26,  and  was 
paid  to  the  appellee  by  the  appellant  December  5,  1883.     The  last  was  dated 
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April  36,  and  was  paid  to  the  appellee  by  the  appellant  April  29,  1884.  The* 
appellant  did  not  discover  that  the  checks  were  forgeries  until  the  7th  day 
of  May,  1884.  Od  the  9th  of  that  month  it  notified  the  appellees  of  its  dis- 
covery ond  demanded  repayment  of  them. 

The  case  was  tried  without  the  intervention  of  a  jury,  and  the  facts,  as 
found  by  the  court  in  addition  to  those  stated,  are,  in  brief,  these:  Tho 
checks  were  forged  by  J.  R.  Wolfe,  and  were  paid  by  the  appellant  under  a 
clear  mistake,  the  forgeries  being  such  as  to  deceive  the  appellant's  officers. 
The  payee,  Williamson  &  Wolfe,  was  a  fictitious  firm,  unless  J.  R.  Wolfe 
should  be  considered  as  constituting  the  firm.  The  appellees  cashed  the 
checks  in  good  faith  in  the  usual  course  of  business,  exercising  due  precau- 
tions. There  was  nothing  in  the  transactions  with  Wolfe  to  excite  the  sus- 
picions of  the  appellees,  and  nothing  in  their  conduct  to  induce  the  appellant 
to  make  the  mistake.  Nor  was  there  any  fault  upon  the  part  of  the  appel- 
lant In  failing  to  discover  the  mistake  and  forgeries  at  an  earlier  date. 
There  being  no  fault  upon  the  part  of  either  party,  other  than  that  which 
the  law  implies  from  the  relation  of  the  parties  to  the  checks  and  the  trans- 
actions, the  question  presented  to  us  is,  upon  whom  shall  the  loss  fall? 

There  is  no  adjudication  by  the  courts  of  this  State  upon  the  question. 
There  are,  however,  numerous  decisions  by  other  courts  which  are  directly 
in  point.  After  an  examination  of  the  cases  cited  by  counsel  we  are  of 
opinion  that,  upon  principle  and  upon  the  decided  weight  of  authority,  that 
the  correct  rule  is  that  if  a  bank  pays  a  forged  check  to  an  innocent  holder 
who  has  paid  value  for  it,  that  it  can  not  recover  the  money  of  him.  The 
reason  of  the  rule  is  that  the  drawee  is  bound  to  know  the  drawer's  signa- 
ture, and  having  admitted  its  genuineness  by  paying  the  check,  is  cstopj.t  n 
to  afterwards  deny  it  to  the  detriment  of  an  innocent  third  party.  "Or- 
dinarily, money  paid  under  a  mistake  of  fact  may  be  recovered  back,  how 
ever  negligent  the  party  paying.  But  that  rule  has  not  been  generally 
deemed  applicable  in  such  a  ease  as  this,  for,  as  is  said,  the  fact  in  this  ca.^e 
is  one  which  the  drawee  has  no  right  to  mistake.  The  law  refuses  to  hear 
him  say  he  has  mistaken  it.  The  money  is  paid  through  the  failure  to  ful- 
fill his  acknowledged  duty,  inasmuch  as  ho  has  failed  to  detect  this  very 
non-existence  of  the  merely  supposed  fact  of  signature  by  a  certain  person." 
(Morse  on  Banking,  29tt. )  This  doctrine  (as  said  in  the  notes  to  Laborde  v. 
Consolidated  Asso.,  39  Am.  Dec,  621)  is  but  a  practical  application  of  the 
maxim  that  where  one  of  two  innocent  parties  must  suffer  he  who  has  been 
the  occasion  of  the  loss  must  bear  it.  The  rule,  as  stated,  is  .sustained  by 
Price  v.  Neal,  8  Burrows,  15:U ;  Levy  v.  Bank  of  U.  S.,  4  Dall.,  *34;  Bank 
of  IT.  S.  v.  Bank  of  Ua.,  10  Wheat.,  333;  First  Nat.  Bank  v.  Richie,  71  111., 
439.  Notwithstanding  these  high  authorities  and  numerous  other  oases  to 
the  same  point,  Mr.  Daniel,  in  his  work  on  Negotiable  Instruments  (section 
1655a),  questions  the  correctness  of  the  rule  and  says:  "Where  the  bank  dis- 
covers the  forgery  immediately  and  demands  restitution,  offerirg  to  return 
the  check  before  the  holder  has  lost  anything,  by  regarding  the  matter  as  all 
right,  we  can  not  help  thinking  that  it  should  be  entitled  to  recover  back 
the  amount."  In  support  of  Mr.  Daniel's  opinion  it  is  argutd  that  though 
a  bank  is  to  be  taken  as  knowing  the  signature  of  its  customers  or  depos- 
itors, yet  if  it  fails  in  such  knowledge  and  innocently  pays  a  forged  check 
it  does  not  necessarily  follow  that  he  who  received  the  money  shall  keep  it; 
that  the  rule  is  one  of  merenitil^  policy  whereby  the  courts   imply  knowl- 
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edge  when  the  Implication  is  necessary  for  tlio  protection  of  the  rights  of  the 
innooent  person.  To  this  much  of  the  argument,  whioh  is  but  a  statement 
of  the  reason  of  the  rule,  we  see  no  objection.  But  it  is  further,  and  we 
think  inconsistently,  argued  that  where  the  bank  and  the  party  to  whom 
the  oheok  is  paid  are  both  deceived  without  actual  fault  upon  the  part  of 
either,  there  being  no  collateral  hardship  on  either  side,  that  the  bank,  hav- 
ing paid  the  money  under  a  clear  mistake  of  fact,  should  be  allowed  to  de- 
mand its  return.  The  adoption  of  the  latter  part  of  this  proposition  would 
effectively  destroy  the  rule.  As  between  the  hank  and  the  party  to  whom  it 
has  been  paid  its  depositor's  check,  there  is  no  necessity  or  occasion  for  the 
application  of  the  rule  that  the  bank  must  know  its  depositor's  signature, 
except  where  both  the  bank  and  the  party  to  whom  the  money  is  paid  are 
equally  innooent  of  any  wrong.  If  the  fault  is  with  either,  the  loss  is  upon 
him  in  fault.  If  the  party  collecting  the  check  is  guilty  of  negligenoe.  if  he 
did  not  receive  it  in  the  usual  course  of  business,  or  if  he  received  it  under 
circumstances  which  should  have  excited  his  suspicion,  another  principle  is 
interposed  to  prevent  him  from  holding  the  meney  he  has  received.  While 
on  the  other  hand,  if  the  bank  pays  the  check  when  it  could  by  the  exercise 
of  proper  care,  have  discovered  that  it  was  a  forgery,  there  would  Tie  no  occa- 
sion for  the  interposition  of  the  rule.  It  can  not  be  said  that  the  bank, 
unless  it  has  been  misled  by  his  conduct,  paid  the  check  upon  its  faith  in 
the  party  who  presented  it.  It  paid,  as  the  law  presumes,  upon  the  faith  of 
its  knowledge  of  the  drawer's  signature.  With  the  single  exception  of  the 
case  of  McKleroy  v.  Southern  Bank  of  Ky.,  14  La.  Am.,  468,  all  the  cases 
cited  by  Daniel  as  supporting  his  view,  so  far  as  we  have  been  able  to 
examine,  are  cases  where  the  party  took  the  paper  under  circumstances 
which  should  have  excited  his  suspicions,  or  oases  where  the  forgery  was 
"not  that  of  the  drawer,  but  of  an  indorser— very  different  cases.  The  drawer 
has  no  better  means  of  knowing  the  signature  of  the  indorser  than  the 
holder  of  the  paper  has.  In  suoh  a  case  it  is  not  incumbent  upon  the  drawer 
to  know  the  signatures  of  the  indorsers,  but  suoh  knowledge  is  incumbent 
upon  the  holder  of  the  paper,  as  he  must  be  presumed  to  know  bis  title,  and 
in  presenting  the  paper  he  guarantees  the  genuineness  of  the  signatures  o' 
the  prior  indorsers. 

But,  even  if  we  were  inclined  to  adopt  Mr.  Daniel's  view,  the  appellant 
could  not  recover  on  account  of  its  delay  in  making  the  discovery  of  the 
forgery.  In  such  case  it  is  not  necessary  for  the  appellees  to  show  that  they 
have  been  injured—the  delay  itself  imports  damage— the  law  presumes  it 
It  is  an  arbitrary  rule  of  mercantile  policy,  analagous  to  that  rule  requiring 
the  notice  of  the  dishonor  of  a  hill  to  be  given  to  the  indorsers  within  a  pre- 
scribed time. 

But  it  is  insisted  that  the  appellant  is  entitled  to  recover  in  these  cases  for 
the  reason  that  the  appellees  had  no  title  to  the  ohecks.  This  argument  is 
based  upon  the  fact  that  the  names  of  Williamson  &  Wolfe,  the  pretended 
payees,  were  fictitious  names,  and  that,  therefore,  the  Indorsement  of  tbeir 
names  on  the  checks  were  forgeries.  The  finding  of  fact  by  the  court  is  that 
the  payees  of  the  checks,  Williamson  &  Wolfe,  were  fictitious  persons,  or 
rather  a  fictitious  firm,  unless  J.  R.  Wolfe  constituted  the  firm. 

We  think  it  is  clear  that  J.  R.  Wolfe  adopted  the  names  for  the  purpose  of 
perpetrating  »he  forgeries.  It  is  conceded  that  the  drawee  of  the  check  does 
not  undertake  to  the  holder  that  the  indorsements  are  genuine.  On  the 
contrary,  the  bolder,  in  receiving  payment,  guarantees  the  genuineness  of 
-all  indorsements  necessary  to  his  title.    The  bank  is  entitled  to  this  gear- 


Digitized  by 


Google 


WIMBERLY  V.  METCALF.  353: 

anty  as  a  protection  against  its  beinag  required  to  pay  the  check  again.  But 
where  the  holder's  title  to  the  payee,  such  as  it  is,  is  unquestioned,  the  fact 
that  an  indorsers'  name  is  fictitious  can  not  affect  the  bank.  In  these  oases 
the  payee's  names,  and  consequently  their  indorsement  on  the  oheoks,  were 
fictitious,  in  sucb  case  tbe  holder  bad  the  right  to  treat  the  checks  as  if 
they  were  payable  to  bearer,  and  there  can  be  no  question  as  to  tbe  appel- 
lee's title.  "A  check  drawn  payable  to  a  fictitious  payee  is,  in  tbe  hands 
of  a  bona  fide  holder  who  acquired  it  in  ignorance  of  the  fact,  in  effect  a 
check  payable  to  bearer  and  may  be  so  treated  by  the  holder. ' '  ( Daniel  on, 
Neg.  Inst.,  section  187.) 
The  judgment  in  each  case  is  affirmed. 


WIMBERLY  v.  METCALF. 
(Filed  .Tune  13,  1888.) 

1.  Slander — The  charge  that  n  man  has  two  wives,  unaccompanied  by  any 
explanation,  will  be  understood  to  impute  to  him  the  crime  of  bigamy,  and 
will  support  an  action  for  slander. 

2.  Same— -When  one  charges  another  with  thV  commission  of  a  crime,  with- 
out fixing  its  locality,  the  inference  arises  that  it  was  committed  in  the 
State  where  the  charge  is  made,  unless,  from  the  nature  of  the  charge  or  its 
attending  ciicumsi-ances,  that  inference  is  clearly  excluded. 

In  this  ncticn  of  slander  the  words  charged  to  have  been  spoken  were: 
"He  (the  plaintiff)  has  two  wives— one  here  and  one  in  Missouri  or  Arkan- 
sas." jpeld-r-That  it  does  not  appear  that  the  defendant  meant  to  charge 
that  either  marriage,  much  less  the  second,  was  not  performed  in  this  State, 
and,  therefore,  the  words  are  ftctioLabfe  without  alleging  that  the  crime  of 
bigamy  is  a  felony  under  the  laws  of  Missouri  and  Arkansas,  even  if  such 
an  allegation  would  bo  necessary  in  any  event. 

3.  Same — In  the  absence  of  all  allegation  or  proof  courts  should  assume 
that  flagrant  violations  of  the  fundamental  principles  of  moral  obligation, 
which  involve  moral  turpitude,  such  as  bigamy,  are  punishable  in  all  chris- 
tian countries  to  a  degree  commensurate  with  the  gravity  of  the  offense. 

4.  Same— But  even  if  the  court  is  wrong  in  the  latter  two  propositions, 
words  charging  an  offense  of  moral  turpitude,  punishable  by  the  law  of  the 
State  where  they  are  uttered,  are  actionable  per  se,  for  the  reason  that  words 
which  accuse  a  man  of  any  crime  condemned  and  subjected  to  infamous 
punishment  b^tbe  law  of  the  community  where  they  are  spoken  expose  him, 
in  that  community,  to  obloquy  and  contempt. 

D.  B.  Stanfleld,  W.  W.  Robertson  and  .7.  E.  Bobbins  for  appellant. 

W.  W.  Tioe  and  W.  M.  Smith  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

In  this  action  for  slander  the  appellee  alleged  that  the  appellant  spoke  and 
published  of  hiin  these  false  and  slanderous  words:  "I  can  not  vote  for  Met^ 
calf  (the  plaintiff);  he  has  two  wives— one  here  and  one  in  Missouri  or 
Arkansas.*' 

Special  damage  is  not  alleged,  and  the  contention  of  tbe  appellant  is  that 
the  words  do  not  necessarily  charge  appellee  with  the  crime  of  bigamy;  that 
they  are  susceptible  of  a  double  meaning.  True,  as  argued,  a  mistress  or 
divorced  woman  is  sometimes  characterized  as  a  "wife,"  but  this  is  not  the 
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common  meaning,  and  the  charge  that  the  man  has  two  wives,  unaccom- 
panied by  any  explanation,  will  be  understood  to  impute  to  the  plaintiff  the 
crime  of  bigamy.  As  said  in  the  former  opinion  delivered  in  this  case  by 
Judge  Bowden  for  the  majority  of  the  court,  polygamy,  though  subject  to 
canonical  censure,  was  not  an  offense  at  common  law.  It  was  first  made  a 
felony  by  the  statute  of  1  James  I,  chapter  11.  This  statute  was  adopted  in 
Virginia,  and  subsequently  in  this  State;  and  as  the  court  could  not 
judicially  know  the  statute  laws  of  Missouri  or  Arkansas,  the  difficulty  we 
had  in  sustaining  the  judgment  for  the  appellee  was  whether,  as  the  crime 
of  bigamy  (as  is  a  well-recognized  principle  of  law)  is  committed  against 
the  law  of  the  county  where  the  second  marriage  takes  place,  and  the  words 
alleged  to  have  been  spoken  did  not  import  that  the  plaintiff  married  the 
second  wife  in  Kentucky,  the  petition  was  not  fatally  defective  in  failing  to 
aver  that  polygamy  was  a  felony  by  the  laws  of  Missouri  and  Arkansas.  If 
the  only  words  spoken  had  been  that  ' '  I  can  not  vote  for  Metcalfe ;  he  has 
two  wives,"  there  could  be  no  doubt  but  what  the  words  would  have  been 
construed  to  charge  the  commission  of  the  offense  in  this  State.  But  it  is 
contended  that  these  words  were  qualified  and  explained  by  the  further 
words,  "one  here  and  one  in, Missouri  or  Arkansas. "  We.  however,  after  a 
careful  reconsideration  of  the  question,  are  now  of  a  different  opinion.  By 
the  use  of  these  latter  words  it  does  not  ap]M?ar  that  the  defendant  meant  to 
charge  that  either  marriage,  much  less  the  second,  was  not  performed  in 
this  State. 

We  understand  the  rule  to  be  that  \*hen  one  charges  another  with  the 
commission  of  a  crime  without  fixing  its  locality  the  inference  arises  that 
it  was  committed  in  the  State  where  the  charge  is  made,  unless,  from  the 
nature  of  the  charge  or  its  attending  circumstances,  that  inference  is  clearly 
excluded.  And  again  it  seems  to  us  that,  in  the  absence  of  all  allegation  or 
proof,  courts  should  assume  certain  general  principles  of  law  as  existing  in 
all  christian  countries,  as  the  flagrant  violations  of  the  fundamental  prin- 
ciples of  moral  obligation,  which  involve  moral  turptitude,  such  as  bigamy, 
are  punishable  to  a  degree  commensurate  with  the  gravity  of  the  offense. 
But  if  we  are  mistaken  upon  these  propositions  we  think  that,  upon  every 
principle  of  reason  and  policy,  the  correct  rule  is  to  hold  that  words  charging 
the  offense  of  moral  turpitude,  punishable  by  the  laws  of  the  State  where 
they  are  uttered,  are  actionable  per  se.  We  are  aware  that  Towushend,  in 
his  work  on  Slander,  section  159,  lays  down  the  general  rule  that  "when  the 
offense  is  charged  to  have  been  committed  in  a  foreign  State  it  will  be 
actionable  if  it  appears  that  the  offense  charged  is  one.  by  »he  law  of  that 
State,  punishable  by  indictment,  and  involving  moral  turpitude.  When  the 
offense  charged  is  one  punishable  by  indictment  at  common  law  it  will  be 
presumed  to  be  indictable  everywhere;  but  if  the  offense  charged  be  one 
created  or  punishable  by  statute,  *  *  *  to  make  the  charge  actionable  the 
statute  relating  to  the  offense  must  be  pleaded  and  proved  like  any  other 
fact." 

We  have  examined  all  the  cases  cited  by  the  learned  author  which  are  at 
our  command,  and,  with  one  exception,  they  are  all  cases  where  actions 
were  brought  in  one  State  for  words  uttered  in  another  State.  If  the  role 
is  limited  to  such  cases  we  find  no  fault  with  it.  "The  reason  is  a  plain 
one;  the  defendant  committed  no  legal  wrong  where  the  words  were 
spoken."  The  excepted  case,  which  sustains  the  text  in  its  broadest  appli- 
cation, is  that  of  Bundy  v.  Hart,  46  Mo.,  460,  where  it  was  held  that  a  charge 
•that  plaintiff  had  to  leave  Indiana  for  burning  a  barn  was  not  actionable 
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Hbout  a  colloquium  of  the  law  of  Indiana.  But  in  Klumph  v.  Dunn,  66 
Penn.  St.,  141,  6  Am.  Hep.,  355,  the  rule  was  held  to  be  different,  and  it 
seems  to  us  that  the  Pennsylvania  ease  the  better  accords  with  sound  reason- 
ing and  the  theory  of  the  law  of  slander.  In  that  case  the  slanderous  words 
were  spoken  in  Pennsylvania,  and  charged  the  plaintiff  with  the  commission 
of  adultery  while  in  the  State  of  Georgia.  There  was  no  avermentt  or  proof 
as  to  the  law  of  Georgia,  and  no  special  damage  was  alleged.  Judge  Shars- 
wood,  in  a  well-considered  opinion,  says:  "It  has  often  been  held  that 
where  the  words  impute  a  common  law  offense  to  have  been  committed  in 
another  State,  it  need  not  be  proved  that  such  offense  is  indictable  therein. 
The  presumption  is  that  the  common  law  of  a  sister  State  is  similar  to  our 
own,  and  in  one  na.se  it  is  intimated,  though  not  decided,  that  if  the  offense 
charged  derives  its  quality  as  a  crime  from  the  statute  alone  the  rule  would 
be  otherwise.  But  after  a  careful  search  I  find  no  case  which  directly  holds 
that  words  charging  an  offense  of  moral  turpitude,  and  indictable  by  the 
statute  laws  of  the  country  where*  uttered,  are  not  actionable  per  se,  because 
they  state  the  offense  to  have  been  committed  in  another  country.  Some 
cases  seem  to  rely  upon  the  liability  of  the  defendant  to  extradition  under 
the  Constitution  of  the  United  States,  or  treaties  with  foreign  States.  But 
that  surely  is  not  the  true  ratio  decidendi.  Nothing  seems  to  be  better  set- 
tled than  that  liability  to  prosecution  or  punishment  is  not  the  criterion." 
After  saying  that  actionable  words  are  confined  to  imputations  of  offenses 
of  moral  turpitude,  punishable  in  the  temporal  courts,  the  opinion  contin- 
ues:  "But  to  what  law  are  the  courts  to  refer  to  ascertain  whether  the 
offense  charged  is  of  this  character?  Upon  every  principle  of  reason  and 
policy  the  answer  seems  to  be  the  law  of  the  country  where  the  words  are 
spoken.  That  law  is  the  exponent  of  the  moral  sense  of  that  community— 
of  the  estimation  in  which  they  hold  offenses  against  the  moral  law,  and 
words  which  accuse  a  man  of  any  crime  condemned  and  subjected  to  in- 
famous punishment  by  that  law  expose  him  in  that  community  to  obloquy 
and  contempt.  The  moral  character  of  the  act  can  not  be  affected  by  the 
place  where  it  is  committed.  What  matters  it  to  those  who  hear  the  words 
that  the  crime  is  charged  to  have  been  committed  in  a  State  where  such 
actions  are  not  subject  to  punishment?  Even  if  they  are  to  be  presumed  to 
know  that  the  act  was  not  a  crime  punishable  by  the  law  of  the  country 
where  it  is  alleged  to  have  been  committed,  would  it  any  the  less  injure  the 
moral  character  and  standing  of  the  party  charged?"  After  a  careful  re- 
consideration of  the  case  we  are  of  opinion  that  the  petition  sets  out  a  good 
cause  of  action,  and  perceive  no  error  in  any  of  the  rulings  of  the  court 
complained  of  to  the  prejudice  of  the  appellant. 

A  rehearing  is  granted  and  the  former  opinion  is  withdrawn  and  the  judg 
ment  is  now  affirmed,  with  damages. 


CARTER'S  ADM'R,  Ac.  v.  CARTER. 
(Filed  June  13,  1888.) 
Contest  of  will — Costs— The  unsuccessful  contestant  of  a  will  is  not  en- 
titled to  have  his  costs  and  reasonable  attorneys'  fees  incurred  in  the  contest 
paid  out  of  the  testator's  estate,  although  he  may  have  had   reasonable 
grounds  for  contesting  the  will.    No  amount  of  evidence  tending  to  show 
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that  the  contest  was  made  in  good  faith  can  entitle  him  to  have  such  costs 
paid  out  of  the  estate. 

W.  B.  Harrison  for  appellants. 

Avritt  &  Russell  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  only  question  presented  in  this  record  is  whether  the  unsuccessful 
contestant  of  a  will,  who  had  reasonable  grounds  for  questioning  the  dece- 
dent's testamentary  capacity,  should  be  allowed  hi6  costs  and  reasonable 
attorneys' fees  incurred  in  the  contest.  In  this  case  the  testatrix's  will,, 
which  devised  all  the  property  to  the  appellants,  her  four  nieces,  was  pro- 
bated in  the  county  court.  From  the  judgment  probating  the  will  the  ap- 
pellee, the  testatrix's  sister,  prosecuted  an  appeal  to  the  circuit  court  where, 
after  several  mistrials,  the  will  was  sustained  by  the  verdict  of  a  jury,  and 
the  contestant  wus  adjudged  to  pay  the  costs.  At  a  subsequent  day  in  the 
term,  on  appellee's  motion,  the  judgment,  in  so  far  as  it  required  her  to  pay 
any  costs,  was  set  aside;  and  the  court,  hc-lding  that  there  were  probable 
grounds  upon  which  to  base  a  contest  of  the  will,  adjudged  that  the  costs, 
and  reasonable  attorneys'  fees,  incurred  by  her  in  the  contest,  should  be  paid 
out  of  the  estate  of  the  testator,  and  referred  the  matter  to  a  commissioner 
to  ascertain  and  report  the  amount  of  costs  and  attorneys'  fees.  Upon  the 
report  of  the  commissioner  the  court  rendered  a  judgment,  directing  the 
personal  representative  to  pay,  out  of  the  money  of  the  estate  in  his  hands, 
1188,  as  the  legal  costs  of  the  contestant,  and  1325,  her  attorneys'  fees. 

The  question  never  seems  to  have  been  raised  in  this  State  before,  though 
there  are  several  oases  from  other  States,  and  numerous  English  cases,  which 
hold  that  where  the  circumstances  are  such  as  give  the  opponents  of  the 
will  reasonable  ground  for  questioning  the  deoedent's  testamentary  capacity 
that  they  are,  though  unsuccessful  in  their  assaults  upon  the  will,  entitled 
to  their  coats,  including  reasonable  attorneys'  fees,  to  be  paid  out  of  the 
estate. 

Even  if  we  were  not  of  the  opinion  that  our  statutes  regulate  the  question 
of  costs  in  such  cases  as  this  we  would  hesitate  to  follow  the  rule  laid  down 
in  the  cases  referred  to— a  rule  which,  it  seems  to  us,  might  result,  not  only 
in  the  encouragement  of  litigation,  but  in  the  necessity  for  discussing  the 
policy  of  such  a  rule  is  dispensed  many  cases  in  the  absolute  destruction  of 
the  devised  estate.  But  the  necessity  for  discussing  the  policy  of  such  a 
rule  is  dispensed  with,  as  we  think  the  statute  determines  the  question. 
Chapter  2*5,  General  Statutes,  provides  in  section  12,  that  "the  party  suc- 
ceeding in  any  civil  action,  on  the  merits  or  otherwise,  shall  recover  costs, 
unless  differently  provided  in  this  chapter;"  and  in  section  16,  that  "the 
party  prosecuting  an  appeal  to  a  court  inferior  to  the  Court  of  Appeals  shall 
recover  bis  costs  on  the  same  if  be  succeed,  in  whole  or  in  part,  in  reversing 
the  decision  of  the  inferior  court.  If  the  decision  of  the  inferior  court  be 
affirmed,  the  appellee  shall  recover  his  costs."  There  are  other  actions  of 
the  chapter  which  give  the  courts  judicial  discretion  in  regard  to  costs  in 
certain  cases,  but  the  case  of  the  contest  of  a  will  i6  not  embraced  by  them. 

But  it  is  insisted  that  a  contest  over  the  probating  of  a  will  is  not  an 
action  within  the  meaning  of  the  word,  as  used   in   the  chapter  on  costs. 
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This  position,  however,  is  not  tenable,  for  section  27,  chapter  21  of  the  Gen- 
eral Statutes,  provides,  "that  the  term  'action.'  when  used  in  this  revision, 
shall  be  construed  to  include  all  proceedings  in  any  court  of  this  Common- 
wealth." It  will  be  observed  that  this  provision  was  not  embraced  in  the 
Revised  Statutes. 

The  case  of  Phillips  v.  Phillips,  81  Ky.,  333,  is  relied  upon  by  counsel  as 
sustaining  their  contention.  The  court,  in  that  case,  allowed  the  nominated 
executor  his  costs  and  attorneys'  fees,  incurred  in  an  unsuccessful  attempt 
to  probate  the  will,  the  court  saying:  "It  being  his  duty  to  ofler  the  will  for 
probate,  and  in  good  faith  to  exhaust  all  legal  or  equitable  remedies  to  that 
end,  and  the  statute  making  no  provision  for  cost,  it  is  reasonable  to  con- 
clude, as  we  here  adjudge,  and  as  appears  to  be  the  general  rule,  he  should 
be  compensated  out  of  the  estate  for  the  disoharge  of  this  duty. "  There  the 
whole  question  turned  upon  the  duty  whioh  the  law  imposed  upon  the  ex- 
ecutor. But  there  is  no  rule  of  law  which  makes  it  the  duty  of  any  one  to 
contest  a  will,  and  it  would  seem  that  the  very  principle  upon  which  a 
nominated  executor  is  allowed  his  costs  where  he  attempts  (though  unsuc- 
cessfully), in  good  faith  and  upon  reasonable  grounds,  to  probate  the  will, 
would,  if  he  were  successful,  deny  to  the  defeated  contestant  his  olaim  for 
costs.  The  appellee  is  in  the  position  of  unsuccessful  litigants  in  cases  gen- 
erally. She  must  pay,  not  only  her  own  costs,  but  the  legal  costs  of  her  ad- 
versaries, no  matter  how  meritorious  her  contest  may  seem  to  her  to  have 
been.  The  rule  of  the  civil  law  that  "viotus  victorias  expensis  eondem- 
natusest"  is  the  rule  in  this  State,  subject  to  some  exceptions,  none  of 
which  include  this  case. 

No  bill  of  exceptions  is  necessary  to  enable  us  to  review  the  judgment— it 
is  upon  its  face  erroneous. 

Xo  amount  of  evidence,  no  matter  how  strong,  tending  to  show  that  the 
contest  was  made  in  good  faith  and  upon  probable  cause,  could  sustain  it. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions  to  set 
aside  the  order  of  April  8,  1887.  which  adjudged  that  the  costs  of  both  parties 
6bould  be  paid  out  of  the  devised  estate,  and  referred  the  case  to  the  com- 
missioner; and  also  the  order  of  September  1,  1K87,  which  directed  the  ad- 
ministrator to  pay  the  appellee's  costs  and  attorney's  fees. 
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CONNER  v.  CLARKE. 

Filed  September  26,  1888.    Appeal  from  Bracken  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Attachments  for  rent— It  is  not  necessary  that  an  affidavit  to  obtain  an 
attachment  for  rent  should  conform  to  the  requirements  of  the  Code  as  to 
affidavits  for  attachments  generally.  If  the  affidavit  sets  out  the  amount  of 
the  rent  and  when  due,  and  that  it  is  owine  to  the  affiant,  and  that  he  has 
reasonable  grounds  to  believe,  and  does  believe,  unless  an  attachment  is 
issued  he  will  lose  the  rent,  it  is  sufficient  under  section  5,  article  2  of  chap- 
ter 66,  General  Statutes.  It  is  not  necessary  that  the  affiant  should  state  in 
the  affidavit  the  facts  which  show  the  reasonable  grounds  for  his  belief  that 
he  will  lose  his  rent.  If,  however,  the  grounds  of  the  attachment  are  con- 
troverted he  must  prove  the  facts  which  show  that  he  has  reasonable 
grounds,  etc. 

The  grounds  of  the  attachment  were  not  controverted  in  this  case. 

2.  Same— Bond— The  bond  required  to  obtain  an  attachment  for  rent  must 
conform  to  the  provisions  of  the  General  Statutes,  ar.d  not  to  the  provisions 
of  the  Code. 

3.  That  the  bond  has  no  date  does  not  invalidate  it.  It  will  be  presumed 
that  the  officer  did  his  duty,  and  that  it  was  executed  before  the  attachment 
was  issued.  Nor  does  the  fact  that  the  officer  failed  to  attest  the  bond  when 
it  was  executed  before  him  invalidate  it.  As  it  is  not  pretended  that  it  was 
not  executed  at  the  proper  time,  the  court  did  not  err  in  allowing  the  officer 
to  attest  it,  nunc  pro  tunc. 

4.  Parol  testimony  to  vary  writing— As  the  writing  upon  which  the  attach- 
ment is  based  is  an  unconditional  agreement  to  pay  the  rent  at  a  stated 
time,  parol  evidence  is  inadmissible  to  vary  or  alter  its  terms. 

II.  P.  Willis  for  appellant;  E.  \V.  Hines  for  appellee. 

STEINBORN  v.  WARING. 

Filed  September  26,  1888.    Appeal  from  Kenton   Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Practice— Reversible  error— This  court  can  not  review  the  action  of  tbe 
lower  court  in  setting  aside  a  verdict  in  favor  of  appellant,  as  there  is  no 
bill  of  exceptions  embracing  the  evidence  heard  on  that  trial,  the  grounds 
upon  which  the  verdict  was  set  aside  being  such  that  this  court  can  not  say, 
in  the  absence  of  such  a  bill,  that  the  court  erred  in  setting  aside  the  verdict. 

2.  New  trial— After  the  motion  for  a  new  trial  has  been  overruled,  es- 
pecially after  the  lapse  of  three  days  from  the  return  of  the  verdict,  it  is  too 
late  to  file  additional  grounds. 

8.  Evidence— The  court  properly  refused  to  allow  the  plaintiff  to  be  rein- 
terrogated  about  matters  as  to  which  he  had  repeatedly  testified  in  his  orig- 
inal examination. 

J.  F.  &  C.  H.  Fisk  for  appellant;  T.  F.  Hallam  for  appellee. 

ADAMS  EXPRESS  CO.  v.  TINGLE. 

Filed  September  26,  1888.    Appeal  from  Carroll  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Carriers— Liability  of  express  company— A  carrier's  liability  as  such 
terminates  upon  the  expiration  of  a  reasonable  time  after  the  arrival  of  the 
goods  at  their  destination.    Subsequent  to  that  time,  however,  the  carrier 
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retaining  the  goods  in  its  possession  must  exercise  ordinary  care  to  preserve 
them  from  loss. 

The  appellant  undertook  to  carry  a  package  of  money  consigned  to  appel- 
lee. The  package  arrived  at  its  destination  late  Monday  afternoon,  of  which 
fact  the  appellee,  who  lived  about  a  mile  from  the  station,  was  informed  on 
the  same  day.  The  agent  says  he  saw  the  package  in  the  drawer  where  val- 
uables were  kept,  Tuesday  evening,  between  5  and  6  o'clock;  that  next 
morning  when  he  went  to  the  office,  about  7  or  8  o'clock,  he  discovered  that 
the  storeroom  in  which  the  office  was  kept  bad  been  entered  at  night,  and 
details  facts  showing  that  the  store  bad  been  broken  into,  but  he  did  not 
look  after  the  money  in  question  until  noon,  when  he,  for  the  first  time, 
discovered  that  it  was  gone.  Upon  this  evidence  it  is  insisted  that  the  court 
should  have  instr noted  the  jury,  as  matter  of  law.  that  the  defendant  had 
exercised  ordinary  care  for  the  safety  of  the  money.  Held— That  it  was  a 
sufficient  answer  to  this  to  say  that  the  defendant  assumed  the  burden,  and, 
therefore,  necessarily  undertook  to  show  that  it  had  exercised  ordinary  care 
in  the  keeping  of  the  package,  and  that  the  burden  being  upon  it.  the  court 
can  not  say  that  its  own  evidenoe  was  conclusive  of  the  question. 

2.  Parties  to  actions— Although  others  than  the  plaintiff  bad  an  interest 
in  the  money,  the  action  was  properly  brought  in  his  name,  he  being  the 
sole  consignee. 

T.  F.  Hallam  for  appellant ;  Joseph  Blackwell  for  appellee. 

ROBINSON  v.  CLOYD. 
Piled  September  26,  1888.    Appeal  from  Taylor  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

New  trial— Practice— The  affidavit  made  by  appellant's  attorney,  that  he 
was  sick  and  not  able  to  lie  in  court  after  the  verdict  until  the  day  on  which 
the  grounds  for  a  new  trial  were  filed,  and  the  motion  entered,  which  was 
more  than  three  days  after  the  verdict,  was  not  sufficient  to  show  that  the 
appellant  was  prpvented  by  unavoidable  accident  from  sooner  making  the 
motion,  as  the  affiant  does  not  soate  that  there  was  no  other  attorney  asso- 
ciated with  him  in  the  case  of  trial,  the  pleading  of  appellant  showing  there 
were  two  attorneys  in  it.  Therefore,  the  hill  of  exceptions  can  not  be  con- 
sidered, and  in  the  absence  of  a  valid  bill  of  exceptions  nothing  can  be  con- 
sidered except  the  pleadings. 

J.  D.  Belden  for  appellant ;  Charles  Patterson  for  appellee. 

STEINHARTER  v.  COVINGTON  CITY  NATIONAL  BANK. 

Filed  September  26,  1888.     Appeal  from  Kenton   Circuit  Court.     Opinion  of 
the  court  by  Judge  Ward,  reversing. 

1.  Assignment— Accommodation  paper— The  plaintiff,  by  its  petiton, 
alleged  that  defendant,  by  his  promissory  note,  agreed  to  pay  C.  $1,000;  that 
C,  after  defendant  signed  and  delivered  the  note  to  him,  wrote  his  name 
acioss  the  back  thereof  and  gave  it  into  the  possession  of  defendant,  who 
thereafter  delivered  the  note  to  plaintiff  for  the  purpose  of  securing  the  pay- 
ment of  a  note  contemporaneously  executed  by  defendant  to  plaintiff  for 
12,150;  that  no  part  of  the  last  named  note  has  been  paid  except  $433.  Where- 
fore judgment  is  asked  for  $1,600  and  interest.  Plaintiff  insists  that  it  has 
the  right  to  maintain  an  action  upon  the  $1,600  note  in  order  to  preserve  the 
recourse  against  C.  Held— If  the  alleged  object  and  purpose  of  the  suit 
would  have  authorized  the  suit  upon  the  note  taken  as  collateral  security, 
rather  than  a  suit  upon  the  original  undertaking  or  note,  the  petition  should 
have  stated  facts  sufficient  to  have  shown  a  contingent  liability  against  C. 
as  assignor. 

2.  Same— C.  was  in  no  way  liable  upon  the  $1,600  note.  (Callahan  v.  First 
National  Bank  of  Louisville,  78  Ky.,  604.) 

3.  Same — While  it  would  not  be  safe,  perhaps,  to  say  that  a  person  could 
Dot  give  his  own  promissory  note  as  collateral  security  for  his  own  note,  it 
is  safe  to  say  that  the  collateral  paper  would  not.  as  long  as  it  remained  in 
the  hands  of  the  payee  of  the  principal  paper,  be  efficacious  for  any  purpose; 
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its  efficacy,  so  long  as  the  parties  remained  the  same,  would  be  merged  in 
the  principal  note. 

4.  Same— If  the  petition  had  alleged  that  the  note  of  the  defendant  for 
f  1,600  was  indorsed  by  C,  and  placed  in  the  hand6  of  defendant  to  enable 
him  to  raise  money  thereon,  and  that  he  had  done  so,  these  facts  would 
have  shown  a  contingent  liability  upon  the  contract  of  assignment,  the  con- 
sideration for  which  would  have  been  the  money  raised  upon  the  assigned 
note,  not  exceeding  the  amount  thereof.  From  which  it  would  result  tha* 
the  discharge  of  the  original  or  principal  note  would  take  away  the  right;  of 
recovery  on  the  collateral  paper;  and  upon  the  same  principle  any  payment 
upon  the  principal  note  reducing  its  amount  below  the  amount  of  the  col- 
lateral paper  would  bar  any  recovery  on  the  collateral  paper  except  for  the 
amount  due  on  the  principal  note,  that  amount  being  the  extent  of  the  as- 
signor's liability. 

J.  K.  &  C.  H.  Fisk  for  appellant;  Win.  Goebel  for  appellee. 

ROBERTS'  ADM'R  v.  KALES,  &o. 
Filed  September  36,  1888.     Appeal  from  Kenton   Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Right  of  heir  to'  sue— The  personal  property  of  an  intestate  does  not 
pass  to,  or  vest  in,  the  heir  at  law,  but  the  personal  representative  appointed 
as  provided  by  law;  hence  the  heir  at  law  has  no  right  of  action  for  the  re- 
covery of  debts  or  cboses  in  action  due  to  the  intestate,  unless  there  is  an 
administrator  ard  he  refuses  on  demand  to  sue,  and  then  he  must  be  made 
a  defendant. 

2.  Administrator  of  infant's  estate— The  legal  title  to  the  personal  estate 
of  one  who  dies  in  infancy  passes  as  that  of  an  adult.  And  whatever  powers 
the  guardian  may  exercise  as  to  the  estate  of  his  ward  after  the  death  of  the 
ward  in  infancy,  the  necessity  for  the  appointment  of  an  administrator  still 
exists,  as  it  is  clear  that  the  legal  title  to  the  infant's  estate  never  vests  in 
the  guardian. 

8.  Pleading— Special  demurrer- The  provision  of  the  Code  which  requires 
a  want  of  legal  capacity  to  sue  to  be  taken  advantage  of  by  special  demurrer 
does  not  apply  where  the  plaintiff  attempts  to  sue  in  his  own  right  and  the 
facts  stated  by  him  fail  to  show  any  right  of  action  in  him,  but  where  one 
attempts  to  sue  in  right  of  another,  as  committee,  curator,  etc.,  without 
alleging  such  facts  as  are  required  by  law  to  authorize  him  to  act  in  that 
capacity. 

O'Hara  &  Bryan  for  appellant;  J.  F.  &  C.  H.  Fisk  for  appellees. 

SMITH  v.  CLAYTON. 
Filed  September  06.  1888.    Appeal  from  Kenton   Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  reversing. 

No  judgment  can  be  rendered  against  a  garnishee  merely  because  he  fails 
to  answer  as  garnishee  when  so  summoned.  And  even  if  be  has  been  regu- 
larly summoned  as  a  party  defendant  a  judgment  against  him  can  not  be 
maintained  unless  the  petition  states  a  cause  of  action  against  him  in  favor 
of  the  principal  debtor.  Nor  can  a  creditor,  without  a  judgment  and  re  tarn 
of  nulla  bona,  make  the  garnishee  a  party  until  he  has  failed  to  make  a  sat- 
isfactory disclosure. 

J.  F.  &  C.  H.  Fisk  and  Charles  S.  Furber  for  appellant;  M.  J.  Dudley  for 
appellee. 

HANSFORD,  &o.  v.  DUNGAN. 

Filed  October  3,  1888.    Appeal  from  Pulaski  Circuit  Court.    Opinion  of  the 
court  by  Judge  Bowden,  reversing. 

1.  An  exhibit  can  not  be  read  to  supply  the  omission  of  a  material  aver- 
ment from  a  pleadioir.  Therefore,  in  this  action  on  an  Indemnifying  bond, 
the  bond  itself  can  not  be  read  to  cure  the  defect  in  the  petition  in  falling 
to  allege  what  the  undertaking  was. 

2.  Indemnifying  bond— Pleading— An  execution  having  been  levied  on 
property  which  the  defendant  in  the  execution  claimed  to  be  exempt,  the 
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-execution  plaintiffs  executed  a  bond  whereby  tbey  undertook  to  pay  all  costs 
and  damages  that  might  be  assessed  against  the  sheriff,  provided  the  pxecu- 
tion  defendant  "should  bring  suit  for  the  recovery  of  said  property."  The 
property  having  been  sold,  the  appellee,  the  execution  defendant,  brought 
this  action  to  recover  damages,  on  the  ground  that  the  property  was  exempt. 
Held— That  the  bond  sued  on  is  not  the  bond  provided  for  by  section  641  of 
the  Code,  and  that  the  appellee  can  not  maintain  an  action  on  the  bond  to 
recover  damages;  and  as  one  can  not  sue  on  a  bond  aiid  recover  on  a  differ- 
ent cause  of  action,  the  peremptory  instruction  asked  by  defendants  should 
have  been  given.  The  court  does  rot  mean  to  imply  an  opinion  as  to 
whether  appellee  has  or  has  not  a  cause  of  action. 

0.  H.  Waddle  and  Card  &  Denton  for  appellants;  James  T.  May  for  ap- 
pellee. 

BROWN  v.  SMALL. 
Filed  October  8,  1888.     Appeal  from  Owen   Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Liens— Joinder  of  actions— Where  two  notes  against  different  persons 
-are  secured  by  liens  on  the  same  traot  of  land,  it  is  not  necessary  or  proper 
that  the  holder  should  bring  separate  actions  to  enforce  his  liens;  both  may 
be  enforced  in  the  same  action. 

2.  Parties  to  actions— A  testator  bequeathed  money  to  his  wife  for  life,  re- 
mainder to  appellee,  their  son.  The  widow  subsequently  married  the  ap- 
pellant, and  after  the  marriage  lent  to  him  a  part  of  the  trust  fund,  for 
which  he  executed  his  note  to  H.  for  the  use  of  his  wife.  The  wife  having 
died,  appellee,  the  remainderman,  brought  this  suit  against  appellant  upon 
this  note,  which  H.  had  assigned  to  him.  Held— That  the  right  of  action 
^was  in  appellee  as  remainderman,  and  not  in  the  administrator  of  bis 
mother,  and,  therefore,  the  action  was  properly  brought  by  him. 

3.  Interest — It  was  error  to  charge  appellant  with  interest  accruing  during 
the  life  of  his  wife.  He  is  the  distributee  of  his  wife,  and  as  such  is  entitled 
to  that  interest. 

4.  Appellant,  is  entitled  to  credit  by  sums  paid  \y  bim  to  or  for  app»llee 
■after  appellee  arrived  at  age,  as  such  sums  must  have  been  paid  in  anticipa- 
tion of  appellee's  remainder  interest. 

As  the  sums  paid  by  appellant  to  the  mother  during  her  life,  and  to  appel- 
lee during  his  minority,  would  not  muoh,  if  any, more  than  pay  the  interest 
on  the  trust  fund,  appellant  is  not  entitled  to  credit  therefor. 

T.  R.  Gordon  for  appellant;  Wm.  Lindsay  and  H.  G.  Botts  for  appellee. 

POLLY'S  EX 'OR  v.  CITY  OF  COVINGTON. 
Tiled  October  3,  1888.     Appeftl  from  Kenton  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  affirming. 

1.  Schedule— Partial  transcript— In  cases  for  the  settlement  of  estates,  as 
well  as  all  others,  there  should  be  a  schedule  filed  if  a  partial  transcript  is  to 
be  relied  upon.  And  even  if  a  schedule  made  by  the  judge  of  the  court  to 
whom  an  assignment  of  errors  has  been  presented  could  be  regarded  in  any 
case  as  sufficient,  the  schedule  filed  in  this  case  will  not  avail  the  appellant, 
as  it  was  not  made  at  his  instance,  and  the  errors  assigned  did  not  relate  to 
the  question  now  presented. 

Where  many  distinct  and  separate  matters  are  involved  in  one  suit,  as  is 
generally  the  case  in  suits  for  the  settlement  of  estates,  a  complete  transcript 
«s  to  any  one  case  may  be  made  up  now,  as  formerly,  by  bill  of  exceptions 
-and  evidence. 

But  waiving  the  failure  to  file  a  schedule  in  this  case,  the  court  considers 
the  errors  complained  of  and  affirms  the  judgment. 

2.  Demands  against  decedent's  estates— The  provisions  of  the  statute  as  to 
the  verification  and  demand  of  claims  against  the  estates  of  decedents  do 
not  relate  to  claims  against  an  estate  incurred  sft+»r  the  death  of  the  intes- 
tate or  testator,  but  to  claims  existing  against  the  decedent  at  the  time  of 
his  death. 
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As  the  claim  for  taxes,  the  allowance  of  which  Is  complained  of  in  this 
case,  occurred  after  the  death  of  the  testator,  and  during  this  litigation  be- 
tween the  executor  and  devisees  as  to  how  the  estate  should  be  settled  and 
distributed,  the  provisions  of  the  statute  as  to  verification  do  not  apply. 

3.  Judicial  sales— Claim  for  taxes— It  was  proper  for  the  court,  upon  claim 
being  made  therefor,  to  have  its  master  report  as  to  these  taxes,  that  the 
title  to  the  property  which  it  was  asked  to  sell  might  be  freed  from  the  tax 
claim,  and  the  apprehensions  of  bidders  removed. 

4.  The  judgment  of  the  lower  court  is  presumptively  correct,  and  this 
court  has  no  power  to  reverse  a  judgment  on  a  question  purely  evidential, 
or  a  mixed  question  of  law  and  fact,  and  about  which  evidence  might  have 
been  heard  on  the  trial,  unless  the  judgment  shows  that  no  evidence  was 
introduced,  or  unless  the  evidence  which  was  introduced  on  the  trial  is 
made  a  part  of  the  record  by  bill  of  exceptions. 

In  the  absence  of  a  bill  of  exceptions  and  evidence  in  this  case  the  judg- 
ment of  the  lower  court  overruling  exceptions  to  the  commissioner's  report 
of  taxes,  and  allowing  the  claim  for  taxes,  is  presumed  to  be  correct,  although 
the  affidavit  of  the  claimant  and  the  tax  accounts  filed  are  not  sufficient  to 
show  that  the  property  had  been  assessed,  or  that  a  tax  had  been  levied. 

Collins  &  Fenley  for  appellant;  W.  K.  Benton  for  appellee. 

KENDALL,  &c.  v.  LEWIS. 
Filed  October  3,  1888.    Appeal  from  Morgan  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Note  construed— Pleading — Appellee  instituted  suit  upon  the  following 
writing:  ' 'Whereas,  James  M.  Lewis  has  loaned  me  $100,  which  is  to  draw 
10  per  cent,  from  date  until  paid,  which  is  to  be  due  and  payable  the  1st  day 
of  November,  1887,  and  now,  to  further  secure  him,  I  hereby  give  him  lien 
upon  county  claim  that  will  be  due  me  at  October  Court  of  Claims,  1887." 
The  paper  was  declared  upon  as  a  promissory  note,  whereby  the  makers 
agreed  to  pay  plaintiff  the  sum  named  on  the  1st  day  of  November,  1887. 
Appellants,  sureties,  answered,  averring  that  it  was  not  true  that  they,  by 
the  writing  sued  on.  agreed  and  promised  to  pay  the  plaintiff  the  named 
sum,  or  any  other.  Held— That  a  demurrer  to  the  answer  was  properly  sus- 
tained. The  writing  was  an  acknowledgment  by  the  principal  that  he  had 
received   from  appellee  $100,  upon  which   he  was  to  pay  interest  until  the 

Srlnoipal  sum  was  paid,  and   that  the  principal  sum  was  due  and  payable 
[ovember  1,  1887,  from  which   the  law  implies  a  promise  to  pay  principal 
and  interest  on  that  day,  and  the  undertaking  of  the  sureties  is  the  same  as 
that  of  the  principal.     The  answer  was  simply  a  tiaverse  of  the  legal  con- 
clusion resulting  from  the  admitted  facts. 
John  T.  Hazelrigg  for  appellants;  Salyer  &  O'Rear  for  appellee. 

EVERETT  v.  TURNER. 
Filed  October  3,  1888.     Appeal   from  Montgomery  Circuit  Court.     Opinion 

of  the  court  by  Judge  Bowden,  affirming. 

Pleading— After  fifteen  years  of  litigation,  and  after  a  preparation  and 
hearing  on  the  merit*,  it  is  too  late  to  indulge  in  a  critical  reading  of  the 
pleadings. 

H.  L.  Stone  for  appellant;  Thomas  Turner  for  appellee. 

ALSOP  v.  ADAMS. 
Filed   October   3,  1888.     Appeal   from    Jefferson   Court   of   Common    Pleas, 

Opinion  of  the  oourt  by  Judge  Barbour,  affirming. 

Questions  treated  as  settled  on  second  appeal— Damages— Evidence— Appel" 
lee  and  appellant  owned  adjoining  farms,  upon  each  of  which  was  swamp 
lands  which  they  desired  to  improve  by  a  system  of  ditches.  To  this  end.  in 
the  year  1877.  they  entered  into  a  written  agreement,  whereby  each  under- 
took to  dig  certain  ditches  connecting  with  each  other,  and  to  keep  them 
cleaned  our.  Appellee,  claiming  that  appellant  had  failed  to  comply  with 
his  contract,  instituted  an  action  in  1884  for  the  recovery  of  damages  alleged 
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to  have  been  sustained  by  him  in  consequence  thereof  for  the  four  preceding 
years.  Upon  the  trial  of  this  action  appellee  obtained  a  verdict  and  judg- 
ment, which  was  subsequently  reversed.  In  the  meantime  appellee  had  in- 
stituted another  action  for  damages  alleged  to  have  been  sustained  by  him 
during  the  year  1884,  growing  out  of  appellant's  continuing  breach  of  con- 
tract. Upon  the  return  of  the  first  case  the  two  actions  were  consolidated, 
and  upon  the  trial  appellee  again  obtained  a  verdict  and  judgment.     Held— 

1.  Every  question  presented  on  the  former  appeal  must  be  taken  to  have 
been  disposed  of  by  the  decision  on  that  appeal,  unless  it  was  expressly  left 
open  for  future  litigation.  Therefore,  the  presumption  must  be  indulged 
that  instructions  now  complained  of,  which  were  also  given  on  the  former 
trial,  were  approved  by  this  court  on  the  former  appeal,  as  the  correctness  of 
the  rulings  of  the  court  in  giving  them  was  presented  on  that  appeal,  and 
they  w«re  not  condemned. 

2.  Evidence  as  to  the  value  of  the  land  in  the  condition  in  which  defend- 
ant kept  his  ditch,  and  its  value  if  the  ditch  had  been  as  itwaa  to  have  been 
under  the  contract,  was  competent  as  affecting  the  value  of  the  use,  and,  for 
the  same  purpose,  evidence  as  to  the  difference  in  the  character  of  crops  that 
could  have  been  raised  upon  the  land  under  the  different  conditions  was 
competent. 

3.  Though  not  surveyors  or  civil  engineers,  the  neighbors  and  farmers 
who  are  acquainted  with  the  lands  and  the  surrounding  country,  and  the 
system  of  ditches,  and  who  had  personally  inspected  the  ditches  in  question, 
were  competent  to  speak  as  to  the  capacity  of  the  defendant's  ditch  as  com- 
pared with  those  above  and  below  it,  the  weight  of  their  evidence  being  for 
the  jury. 

4.  The  court  properly  refused  to  allow  a  witness  who  had  made  a  survey 
of  the  ditches  on  the  tflst  of  July,  lhMn,  to  testify  as  to  their  then  condition, 
as  the  defendant  did  not  show  that  the  ditch  was  then  in  the  same  condition 
that  it  was  in  1884,  or  prior  thereto.  The  avowal  that  the  witness  would 
state  that  no  change  had  occurred  along  the  line  of  the  ditches  is  too  in- 
definite, as  the  witness  did  not  pretend  to  have  any  knowledge  of  the  ditches 
prior  to  his  survey. 

E.  E.  McKay  and  Carry  &  Spindle  for  appellant;  James  S.  Pirtle  and  B. 
F.  Camp  for  appellee.  x 

WORTHINGTON  v.  COVINGTON  ROLLER  SKATING  RINK    CO.,  &o. 
Filed  October  3,  1888.     Appeal  from  Kenton  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Distress  warrant— The  magistrate  has  no  authority  to  issue  a  distress 
warrant  where  the  statement  of  the  landlord  shows  that  the  rent  has  been 
due  more  than  six  months,  and  if  he  does  so  the  warrant  is  void ;  and,  as 
the  warrant  is  an  entirety,  if  it  is  void  as  to  any  part  of  the  rent  it  is  void 
as  to  the  whole. 

In  this  case,  as  the  affidavit  of  the  landlord  upon  which   the  distress  war- 
rant issued  showed  that  a  part  of  the  rent   had  been   due   more  than   six 
.  months,  the  warrant  was  void,  and  the  landlord  acquired  no  right  by  virtue 
of  his  purchase  under  the  warrant. 

2.  Landlord's  lien— This  is  a  proceeding  to  settle  the  affairs  of  an  insolvent 
company.  The  original  action  was  instituted  by  parties  asserting  a  me- 
chanic's Hen  on  certain  buildings  of  the  company.  Appellant,  the  lessor  of 
the  land  on  which  the  buildings  are  situated,  and  other  creditors  of  the 
company,  are  made  parties.  Appellant,  by  his  answer,  alleged  that  he  had 
purchased  all  the  property  of  the  company  under  a  distress  warrant  which 
be  had  sued  out  for  his  rent,  but  asked  that,  if  his  purchase  should  not  be 
allowed  to  stand,  that  be  be  given  a  superior  lien  for  the  rent  due  him.  The 
other  creditors  came  in,  and,  alleging  the  insolvency  of  the  oompany,  asked 
for  a  settlement  of  its  indebtedness  and  for  a  sale  of  the  property.  Held— 
That,  although  appellant's  distress  warrant  was  void,  he  should  be  allowed 
to  set  up  his  lien  for  rent  in  this  action,  and  should  be  allowed  a  prior  lien 
for  rent  which  fell  due  120  days  before  the  filing  of  the  original  action  assert- 
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ing  a  mechanic's  lien.    In  such  a  case  it  would  involve  needless  expense  to 
require  the  landlord  to  sue  out  a  distress  warrant  or  attachment  for  rent. 

3.  Same— Appellant,  having  taken  possession  and  control  of  the  premises, 
should  be  deemed  to  have  asserted  his  right,  reserved  in  his  lease,  tore-enter 
in  the  event  any  rent  should  become  due  and  remain  unpaid  for  ten  days. 
although  he  claims  to  have  entered  by  virtue  of  his  purchase  under  the  war- 
rant, and  he  should  not  be  allowed  rents  after  he  re-entered.  It  was  also 
proper  to  refuse  to  allow  his  claim  for  premiums  paid  for  insurance,  as  tbe 
insurance  was  for  the  beeflt  of  himself,  and  not  for  the  benefit  of  the  other 
creditors.  Nor  was  he  entitled  to  be  allowed  for  expenditures  made  hi  re- 
pairing the  building,  as  they  will  be  of  wmpai  alive)}  little  value  if  the 
buildinir  has  to  lie  removed,  as  will  be  the  case  if  any  one  else  than  appel- 
lant purchases  it. 

4.  A  cross  appeal  is  only  allowed  to  an  appellee  arrainsr  the  appellant,  and 
not  against  a  eo  appellee,  and  as  other  emptors  \vho*e  liens  were  rejected 
have  no  complaint,  against,  appellant,  their  cross  appeals  must  be  dismissed. 

Hallam  &  Myers  for  appellants.  J.  F.  &  C.  H.  Kiwis  and  Collins  &  Fenley 
for  appellees. 

VOGLER,  WAGXKR  &  CO.  v.  SMITH,  &c. 
Filed  October   3,  188S.     Appeal  from    Kenton    Chancery  Court.     Opinion    of 

the  court  by  Judge  Barbour,  affirming. 

1.  Assignment  by  operation  of  law— The  evidence  sustains  the  chancellor 
in  his  judgment  that  the  defendant  had,  in  contemplation  of  insolvency, 
attempted  to  prefer  appellants  to  the  exclusion  of  her  other  creditors. 

2.  Mortgages— When  it  clearly  appears  from  an  instrument  that  it  was  in** 
tended  to  have  the  force  and  effect  of  a  mortgage,  it  will  be  enforced  as  such  ; 
tbe  form  is  immaterial. 

3.  Same— When  a  mortgage  upon  a  stock  of  goods  gives  a  lien  upon  addi- 
tions which  may  be  made  thereto,  it  is  valid  as  to  such  after  acquired  prop- 
erty as  between  the  parties,  but  is  not  valid  as  to  other  creditors. 

In  this  case,  by  an  arrangement  between  tbe  debtors  and  appellants, 
creditors,  who  are  contesting  the  mortgagee's  right  to  a  lien  upon  the 
property  acquired  subsequent  to  the  mortgage,  an  agent  was  placed  in  charge 
of  the  store  and  sold  goods  in  the  interim  between  the  service  of  an  order  of 
attachment  u)>on  the  goods  and  their  sale  by  order  of  the  county  judge. 
Held— That  as  these  goods  were  sold  at  the  instance  of  appellants,  rhey 
should  clearly  identify  them  as  a  part  of  the  additions  to  the  mortgaged 
stock  before  tney  can  claim  any  benefit  arising  from  such  sales,  they  having 
constructive  notice  of  the  mortgage. 

4.  Liens— Prejudicial  errors— As  the  landlord  had  a  lien  upon  all  the 
goods,  his  rent  should  be  paid  out  of  the  goods  upon  which  the  mortgagee 
had  no  lieu:  and  out  of  the  balance  of  the  proceeds  of  the  after-acquired 
property,  after  deducting  the  landlord's  lien,  niiiFt  be  paid  the  costs  of  the 
mortgagee  in  this  action,  all  of  which  grew  out  of  appellant's  resistance  to 
his  effort  to  have  the  estate  of  the  debtor  settled  for  the  benefit  of  her  cred- 
itors. And  as  the  court  is  satisfied,  from  an  examination  of  the  record,  that 
such  costs  will  exceed  the  balance  named,  the  judgment  will  not  l*»  dis-  . 
turned,  although  the  chancellor  erroneously  held  that  the  mortgagee  had  a 
lien  upon  the  af Unacquired  property,  the  result  being  the  same. 

James  M.  Tisdale  for  appellants;  W.  K.  Benton  for  appellees. 

ROBERTS  &  CO.  V.  KICKLIKS. 

STUCKY  v.  XICKLIES. 

Filed  October   3,   1888.     Appeal    from    Louisville   Law   and    Equity    Court. 

Opinion  of  the  court  by  Judge  Barbour,  granting  rehearing  and  reversing. 

Assignment  for  creditors— Where  the  assignor's  intent  in  making  an  as- 
singment  for  tbe  benefit  of  his  creditors  is  to  hinder  and  delay  his  creditors, 
the  assignment  is  void,  i respective  of  its  effect,  and  an  attaching  creditor 
is  entitled  to  a  preference.  The  creditor  having  died  since  the  institution  of 
these  suits,  the  effect  of  the  reversal  is  to  place  his  estate  in  the  hands  of  his 
administrator,  instead  of  his  assignee.  (Bank  of  Commerce  v.  Payne  &  ViJey, 
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&c,  ante.,  page  43,  decided  by  the  Court  of  Appeals  since  the  former  opin- 
ion was  delivered. ) 
Abbott  &  Rutledge  for  appellants;  Bacon  &  Stites  for  appellees. 

SILVA  v.  FIRST  NATIONAL  BANK  OF  NEW  ORLEANS. 
Filed  June  18,  1888.     Appeal  from  Campbell  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  affirming. 

1.  Removal  of  causes  to  United  States  Court— The  mere  filing  of  a  petition 
for  the  removal  from  the  State  court  to  the  United  States  Circuit  Court  of 
a  suit  which  is  not  removable  does  not  work  a  transfer.  To  accomplish  this 
the  suit  must  be  one  that  may  be  removed,  and  the  petition  must  show 
a  right  in  the  petitioner  to  demand  a  removal.  It  is  only  when  this  is  made 
to  appear  on  the  record,  and  the  requisite  security  has  been  given,  that  the 
power  of  the  State  court  in  the  case  ends  and  that  of  the  United  States 
court  begins. 

2.  Same— In  determining  whether  or  not  the  petitioner  is  entitled  to  a  re- 
moval, the  sole  question,  aside  from  the  amount  in  controversy,  is  whttlur 
a  law  of  the  United  States  is  to  be  construed  and  applied.  If  so,  it  is  a  con- 
troversy arising  under  that  law,  no  matter  bow  plain  the  question  may  be, 
nor  how  frequently  it  may  have  been  decided  by  the  court  which  is  to  try 
the  question. 

3.  Same — An  answer  having  been  filed  in  this  case  prior  to  the  filing  by 
the  defendant  of  the  petition  for  removal,  it  is  proper  to  consider  its  allega- 
tions in  connection  with  the  petition  for  transfer,  in  order  to  see  what 
amount  is  in  dispute,  and  by  what  law  that  dispute  is  to  be  determined. 

As  it  appears  in  this  case  that  the  matter  in  dispute  was  less  than  $600, 
the  lower  court  did  right  in  refusing  to  relinquish  its  jurisdiction  in  pro- 
ceeding with  the  trial  of  the  case.  The  question  depends  upon  the  law  as  it 
was  when  the  petition  was  filed  and  bond  approved,  which  was  prior  to  the 
act  of  1887.  changing  to  $2,000  the  sum  necessary  to  authorize  the  removal. 

4.  Same— In  this  action  by  a  natjonal  bank  upon  a  note  .executed  to  it  by 
the  defendant,  in  which  the  defendant  alleges  that  he  had  paid  usury,  and 
seeks  to  recover  under  the  United  States  law  double  the  amount  so  paid,  he 
can  not  compel  the  plaintiff  to  accept  a  sum  he  tenders,  which  he  admits  is 
usury,  in  order  to  increase  the  sum  in  dispute,  that  he  may  be  entitled  to  a 
removal  of  the  cause  from  the  State  Court.  The  plaintiff  can  not  be  com- 
pelled to  take  the  amount  tendered  because  it  has  promised  or  agreed  to 
do  so. 

5.  National  banks -Usury— Conflict  of  laws— National  banks  are  not 
affected  or  controlled  by  State  laws  upon  the  subject  of  usury.  While  they 
are  not  allowed  to  charge  a  greater  rate  of  interest  than  may  be  charged 
under  State  laws  by  individuals  or  State  banks  of  issue,  yet  if  they  do 
charge  more  they  are  not  amenable  to  the  penalties  denounced  by  the  State 
laws,  but  to  those  denounced  by  the  act  of  Congress  establishing  them. 

6.  Usury— Under  section  5,198  of  the  Revised  Statutes  of  the  United 
States,  interest  paid  upon  a  note  does  not  go  to  the  discharge  of  the  legal 
interest  due  at  the  time  of  payment,  and  then  to  the  satisfaction  of  the  prin- 
cipal, but  it  is  a  payment  of  interest  or  usury  as  the  case  may  be.  Nor  can 
the  payments  so  made,  or  double  the  usury,  be  set  off  against  the  debt  sued 
upon,  but  these  sums,  if  recovered  at  all,  must  be  recovered  by  an  inde- 
pendent action. 

C.  J.  Helm  for  appellant;  J.  S.  Ducker  for  appellee 

November  1, 1888—4 
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TANKERSLY  v.  COMMONWEALTH. 
(Filed  September  16,  1888— Not  to  be  reported.) 
Appellate  jurisdiction  in  misdemeanor  cases. 
Alcorn  &  Graft  for  appellant. 
P.  W.  Hardin  for  appellee. 
Appeal  from  Laurel  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  court  has  no  jurisdiction  of  the  appeal.    The  fine  is  only  $25  and  the 
imprisonment  for  ten  days.     (Section  847,  Criminal  Code.) 
Appeal  dismissed. 


DOWNING,  &c.  v.  SLADE,  &c. 
(Filed  September  15,  1888— Not  to  be  reported.) 

1.  Improvement  of  wife's  estate  with  husband's  money— An  insolvent 
debtor  will  not  be  allowed  to  appropriate  his  own  means  to  the  improve- 
ment of  his  wife's  estate  to  the  injury  of  his  creditors,  and  where  he  at- 
tempts to  do  so  his  prior  creditors  will  be  allowed  to  subject  the  estate  to 
the  extent  that  it  has  been  enhanced  in  value  by  reason  of  the  improve- 
ments. The  mere  fact  of  the  investment  is  not  of  itself  sufficient  to  make 
it  fraudulent  as  to  subsequent  creditors. 

The  building  (a  merchant  tailor's  shop)  erected  by  the  husband   on  the 

wife's  land  in  this  case  was  not  necessary  for  the  support  and  comfort  of 

•  the  wife  in  a  legal  sense,  or,  if  so,  it  was  an  expenditure  of  too  much  money 

for  the  benefit  of  the  wife  at  the  expense  of  creditors,  it  being  alleged  that 

the  wife's  estate  was  enhanced  in  value  $2,000. 

2.  Same— Return  of  "no  property"— It  was  not  necessary  that  the  creditors 
should  have  a  return  of  "no  property"  to  entitle  them  to  maintain  this 
action  to  subject  the  proceeds  of  the  wife's  property,  as  they  resorted  to  an 
attachment  under  which  the  debtors  to  the  wife  for  the  property  sold  were 
garnished. 
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U  M.  Martin  and  J.  Irvine  Blanton  for  appellants.. 
For/nan  &  Cason  for  appellees. 
Appeal  from  Harrison  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  facts  alleged  in  the  petition  entitled  the  appellants  to  relief.  The 
parties,  husband  and  wife,  are  nonresidents,  or  were  when  this  action  was 
instituted.  The  husband,  as  is  alleged,  being  indebted  to  the  appellants, 
used  his  own  means  in  the  erection  of  a  new  building  on  premises  belonging 
to  his  wife  that  enhanced  its  value  $2,000.  He  was  and  is  insolvent.  The 
question  presented  by  the  demurrer  is,  can  the  husband,  by  or  without  the 
consent  of  his  wife,  appropriate  his  own  means  in  improving  her  estate  to 
the  injury  of  his  own  creditors *•  The  husband  has  in  this  case,  if  the  alle- 
gations made  are  true,  by  these  improvements  enhanced  the  value  of  the 
wife's  lot  of  ground,  which  seems  to  be  all  the  property  she  owned,  that 
enabled  her  to  sell  it  for  greatly  more  than  its  original  value.  The  build- 
ing was  a  merchant  tailor's  shop,  that  was  neither  necessary  nor  required  for 
the  support  and  comfort  of  the  wife  in  a  legal  sense,  or,  if  so,  it  was  an  ex- 
penditure of  too  much  money  for  the  benefit  of  the  wife  at  the  expense  of 
creditors. 

That  he  was  indebted  to  the  appellants  when  be  made  the  expenditure  is 
alleged,  and  the  effect  this  act  of  the  husband  may  have  on  the  rights  of 
creditors,  whose  debts  were  thereafter  created,  is  not  now  determined. 
There  was  no  reason  for  a  return  of  no  property  found,  as  the  plaintiffs  re- 
sorted to  their  attachment,  under  which  the  debtors  to  the  wife  for  the  prop- 
erty sold  were  garnished.  It  seems  that  the  husband  and  wife  sold  the 
property,  and  the  purchase  money,  being  due  or  to  become  due  from  the 
vendee,  it  will  be  proper  for  the  chancellor  to  subject  to  the  payment  of  the 
husband's  debt  existing  when  the  investment  of  his  money,  if  any,  was 
made  the  enhanced  value  of  the  estate  caused  by  this  expenditure.  The 
mere  fact  of  the  investment  is  not  of  itself  sufficient  to  make  it  fraudulent 
as  to  subsequent  creditors.  This  opinion  will  not  affect  any  legal  or  equi- 
table defense  that  may  be  interposed  by  the  parties,  as  it  is  based  alone  on 
the  facts  admitted  by  the  demurrer. 

Judgment  reversed  and  cause  remanded  for  proceedings  consistent  with 
this  opinion. 


TAYLOR  v.  FARMERS  BANK  OF  KENTUCKY,  &c. 

(Filed  September  15,  1888.) 

Principal  and  surety— Subrogation— Where  a  security  is  given  by  a  prin- 
cipal to  his  surety  it  operates  eo  instant!  as  a  security  to  the  creditor  for 
the  payment  of  his  debt ;  but  where  a  security  is  given  by  a  stranger  to  in- 
demnify the  surety,  and  not  for  the  payment  of  the  debt,  a  trust  does  not  at- 
tach to  it  for  the  creditor,  and  he  can  not  be  subrogated  to  the  rights  of  the 
surety.  Nor  is  it  material  that  tho  security  was  given  by  the  wife  of  the 
principal,  she  being  a  stranger  to  the  debt. 

A.  Duvall  and  Nelson  &  Washington  for  appellant. 

W.  H.  Mackoy  for  appellees. 
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Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  oourt  by  Judge  Holt. 

This  is  a  question  of  subrogation. 

October  10,  1877,  William  Timberlake  drew  a  bill  of  exchange  for  $7,140.08 
upon  Henry  C.  Timberlake,  payable  to  the  order  of  John  W.  Menzies.  It 
was  endorsed  by  the  latter,  after  having  been  accepted  by  Henry  C.  Timber- 
lake,  and  then  delivered  to  the  latter  and  negotiated  by  him  for  his  benefit. 

March  18,  1878,  the  Farmers  Bank  Of  Kentuoky  sued  the  three  parties 
above  named  upon  the  bill,  and  subsequently  recovered  a  judgment. 

Execution  upon  it  was  returned  nulla  bona,  save  about  $1,000,  made  out 
of  the  estate  of  William  Timberlake,  the  Timberlakes  and  Menzies  being 
insolvent. 

The  latter  was  an  accommodation  endorser,  and  has  never  paid  anything 
upon  the  judgment. 

March  21,  1878,  the  appellee,  Susan  A.  Timberlake,  her  husband,  Henry 
G.  Timberlake,  joining  with  her  as  a  legal  necessity  to  the  step,  mortgaged 
to  John  W.  Menzies  a  tract  of  land  belonging  to  her. 

The  condition  of  the  mortgage  is  as  follows:  "This  conveyance  is  made  to 
secure,  indemnify  and  save  harmless  the  said  Menzies  against  any  loss  he 
may  sustain  by  reason  of  his  endorsement  of  a  draft,  dated  October  10,  1877, 
drawn  by  William  Timberlake  on  the  said  Henry  C.  Timberlake  for  his  ac- 
commodation, at  four  months,  for  $7,140.03,  and  endorsed  by  said  Menzies, 
and  negotiated  by  said  Henry  C.  Timberlake  for  his  own  benefit,  and  upon 
which  the  Farmers  Bank  of  Kentucky  has  brought  suit  in  the  Kenton  Cir- 
cuit Court,  and  if  said  Menzies  is  not  required  to  pay  any  part  of  said  claim 
this  conve>ance  will  stand  for  naught,  otherwise  it  will  remain  in  full  force. 
*  *  *  The  said  Menzies  is  not  to  permit  any  loss  to  fall  upon  him  which 
he  can  lawfully  prevent,  as  this  conveyance  is  for  his  benefit,  and  not  made 
for  the  purpose  of  securing  any  part  of  said  olaim"which  lie  may  avoid  by 
any  and  air  lawful  efforts." 

December  7,  1882,  the  bank,  by  a  written  transfer,  assigned  the  judgment 
to  the  appellants,  together  with  "all  the  rights  and  equities  of  every  kind 
or  nature"  connected  with  it. 

Henry  C.  Timberlake  died  insolvent  in  1880;  and  on  December  12,  1883, 
the  appellants  brought  tliis  action,  asking  to  be  substituted  to  all  the  rights 
*>f  Menzies  under  the  mortgage  of  indemnity  to  him,  and  that  the  land  of 
Mrs.  Timberlake  be  subjected  to  the  payment  of  their  judgment. 

The  matters  above  recited  are  to  be  taken  as  true,  as  they  are  set  out  in 
the  petition,  and  it  was  dismissed  upon  demurrer. 

It  is  urged  that  there  was  no  consideration  to  support  the  mortgage.  It 
was  executed  after  the  bill  of  exchange,  and  indeed  after  suit  had  been 
brought  upon  it.  If  Menzies  had  paid  anything,  and  were  seeking  to  enforce 
the  mortgage,  suspicion  arises  from  this  record  that  if  issue  were  made  and 
proof  taken  upon  a  plea  of  no  consideration  it  would  be  in  his  way. 

The  writing,  however,  imports  a  sufficient  consideration. 

True,  this  presumption  ceases  when  the  party  relying  upon  the  writing 
undertakes  to  show  the  consideration  by  his  pleading.  (Steadman  v.  Guth- 
rie, &c,  4  Met.,  147.) 
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Here,  however,  the  appellants  did  not  do  this;  but  merely  state  the  pnr*- 
pose  of  the  mortgage.  The  real  question  in  the  case  is  now  reached :  Had: 
the  bank  a  right  to  be  substituted  to  Menzies'  place  under  the  mortgage?  II 
go,  then  the  appellants,  as  its  assignees,  have  the  same  right. 

The  doctrine  of  subrogation  comes  to  us  from  the  civil  law.  It  is  not  the 
creature  of  contract,  but  of  natural  equity,  although  it  has  been  said  that 
it  may  be  modified  by  contract.  It  is  applied  between  parties  where  the 
oiroumstanoes  require  it,  that  essential  justice  maybe  afforded;  but  not 
where  it  will  work  injustice  to  others. 

The  rule  is  well  settled  that  where  a  seourity  is  given  by  a  principal  to 
his  surety  it  operates  eo  instanti  as  a  seourity  to  the  creditor  for  the  pay- 
ment of  his  debt.  This  right  of  the  latter  can  not  be  defeated,  even  by  the 
release  or  conveyance  of  the  surety  or  mortgagee,  unless  the  liability  he 
contingent,  save  to  a  bona  fide  purchaser  without  notice;  and  it  contingent, 
the  surety  can  not  defeat  it  after  his  liability  becomes  fixed.  The  reason  of 
this  rule  is  that  the  security  given  by  the  principal  debtor  to  his  surety  is 
regarded  in  equity  as  a  trust  fund  for  the  payment  of.  the  debt.  All  the 
property  of  the  principal  debtor  is  liable  for  his  debt;  and  it  does  not  lie  in. 
his  mouth,  therefore,  to  say  that  it  is  not  in  trust  for  the  creditor  when 
pledged  to  the  surety  as  indemnity.  The  creditor  may,,  through  the  medium 
of  the  surety,  resort  to  the  property  thus  placed  in  trust  for  the  payment  of 
the  debt,  and  is  invested  by  equity  wi  h  all  the  rights  of  the  surety.  In 
such  a  case  the  seourity  is  for  the  debt  as  well  as  the  ultimate  protection  of 
the  surety.  It  at  once  is  clothed  with  a  trust  character :  and  the  creditor 
immediately  acquires  a  right  and  interest  in  it  that  oan  not  be  defeated  by 
the  act  of  the  surety.  So,  too,  upon  like  principles  of  justice  or  natural 
equity,  where  a  principal  indemnifies  one  of  several  sureties,  he  becomes  a 
trustee  for  the  others,  and  each  is  entitled  to  share  the  indemnity.  The 
estate  of  the  principal  is  liable  for  the  debt,  and  his  obligations  to  them  are 
equal.     He  becomes  a  trustee  for  the  creditor. 

A  different  state  of  case  is  presented,  however,  where  the  contract  of  in* 
demnity  is  by  a  stranger  to  the  debt,  arid  for  the  persona)  benefit  of  the 
surety  merely,  in  opposition  to  the  idea  of  a  trust  for  the  payment  of  the 
debt.  In  such  a  case  the  indemnity  is  not  out  of  the  estate  ot  the  principal. 
It  was  said,  in  the  case  of  Osborn,  &c.  v.  Noble,  46  Miss.,  449:  "We  think 
the  principle  has  been  stated  and  unforced,  that  if,  the  security  be  purely 
personal,  as  to  Indemnify  and  save  harmless  the  surety,  and  not  for  the 
bettor  protection  of  the  debt,  or  intended  as  a  fund  for  its  payment,  a  trust 
does  .not.  attach  to  it  for  the  creditor." 

Here  Mrs.  Timberlake  was  in  no  way  liable  for  the  debt.  The  fact  that 
she  was  the  wife  of  Henry  C.  Timberlake  makes  no  difference.  The  indem- 
nity was  not  out  of  his  estate.  The  wife  was  under  no  obligation  to  pay 
the  debt,  and  must  be  regarded,  as  indeed  she  was,  as  a  stranger  to  it.  It 
was  no  fraud  upon  the  creditor  to  merely  indemnify  the  surety.  As  the 
property  belonged  to  her,  if  the  mortgage  created  no  lien  to  secure  the  pay- 
ment of  the  debt,  then  no  trust  was  created  in  favor  of  the  oreditor,  since  it 
is  certain  that  the  bill  of  exchange  was  not  accepted  upon  the  faith  of  the- 
indemnity.  It  was  not  furnished  to  the  surety  until  long  after  the  creation 
of  the  debt,  and  indeed  not  until  suit  was  brought  upon  it.  Her  contract 
must  be  regarded  as  one  merely  to  save  the  surety  harmless— as  undertaking 
merely  to  indemnify  him  against  the  payment  of  the  debt,  and  pledging  the 
mortgaged  property  to  him  for  whatever  be  may  be  compelled  to  pay.  and. 

Digitized  by  VjOOQIC 


HANCOCK  STOCK,  AND  FENCE  LAW  CO.  V.  ADAMS.  371 

not  as  security  for  the  payment  of  the  debt.  It  is  true  that  the  mortgage 
recites  the  said  Menzies  is  Dot  to  permit  any  loss  to  fall  upon  him  which  be 
-can  lawfully  prevent,  as  this  conveyance  is  for  his  benefit,  and  not  made  for 
the  purpose  of  securing  any  part  of  said  claim  which  he  may  avoid  by  any 
and  all  lawful  efforts;"  but  when  the  entire  instrument  is  considered  it  is 
evident  that  the  purpose  was  merely  to  indemnify  Menzles. 

This  being  so,  no  right  of  subrogation  exists  in  behalf  of  the  appellants. 
Their  claim  is  not  supported  by  that  equity  wbioh  would  attach  to  it  if  the 
debt  had  been  accepted  upon  the  faith  of  an  indemnity  created  by  the  mort- 
gage for  its  payment. 

These  views  are  supported  and  ably  enforced  by  the  opinions  in  the  cases 
•of  Leggett  v.  McClelland,  89  Ohio  St.,  634,  and  Maoklin,  &c.  v.  Northern 
Bank  of  Ky.,  83  Ky.,  314;  and  the  judgment  below  is  affirmed. 


HANCOCK  STOCK  AND  FENCE  LAW  CO.  v.  ADAMS. 
(Filed  September  20,  1888.) 

Constitutional  law— Taking  of  private  property  for  private  use— The  legis- 
lature has  no  power  to  take  the  property  of  one  citizen  to  advance  the  pri- 
vate interests  of  another.  Private  property  may  be  taken  by  way  of  taxation 
to  improve  a  public  highway,  or  for  a  purpose  promoting  the  public  health ; 
but  not  to  Improve  a  particular  tract  of  land,  thus  merely  promoting  the 
private  Interest  of  the  owner  or  owners. 

By  an  act  of  the  legislature  certain  persons,  therein  named,  were  appointed 
trustees  to  erect  and  keep  in  repair  a  fence  around  a  large  boundary  of  land, 
the  owners  of  which  resorted  to  the  plan  of  enclosing  their  lands  for  crop 
purposes  by  ono  common  fence,  their  fences  having  been  swept  away  by  a 
recent  flood.  The  trustees  were  authorized  to  levy  and  collect  a  tax  from 
the  property  owners  within  the  boundary,  and  penalties  were  provided  for 
injuries  to  the  fencing.  By  an  amended  act  the  appellant  was  created  a 
corporation,  ami  the  boundary. extended  so  as  to  include  a  part  of  the  land 
of  appellee,  without  whose  knowledge  or  consent  the  act  was  procured.  In 
this  action  by  appellant  to  enjoin  appellee  from  interfering  with  the  fence 
on  his  land.  Held— That  the  aot  of  the  legislature,  as  to  appellee,  is  uncon- 
stitutional, he  having  never  in  any  way  consented  to  or  ratified  it. 

Miller  &  Morrison,  D,  R.  Murray  and  C.  Adair  for  appellant. 

W.  S.  Roberts  for  appellee. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

By  an  act  of  the  legislature,  approved  March  fi,  1884,  certain  persons, 
therein  named,  were  appointed  trustees  to  erect  and  keep  in  repair  a  fence 
around  a  large  boundary  of  land  therein  described,  lying  upon  the  Ohio 
river  in  Hancock  county.  The  reason  for  the  passage  of  the  law  was  that  a 
then  recent  flood  in  the  river  had  swept  away  the  fencing,  and  the  owners 
had  neither  the  material  nor  the  time  to  restore  it  for  the  crop  season  then 
at  hand.  They,  therefore,  resorted  to  the  plan  of  enclosing  their  lands,  for 
crop  purposes,  in  one  common  boundary  by  one  fence. 

In  order  to  build  and  maintain  it  the  trustees  were  authorized  to  levy 
and  have  collected  both  a  head  and  property  tax  from  the  property  owners 


Digitized  by 


Google 


372    HANCOCK  STOCK  AND  FENCE  LAW  CO.  V.  ADAMS. 

within  the  boundary.  Penalties  were  also  provided  by  the  law  for  injuries 
to  the  fencing,  and  for  allowing  cattle  to  run  at  large  within  it.  No  part  of 
the  land  of  the  appellee,  Robert  C.  Adams,  was  embraced  by  the  act. 

In  the  spring  of  1885  a  portion  of  the  fence  was  washed  away,  and  the 
weight  of  the  testimony  shows  that  the  appellee,  as  an  accommodation 
merely,  agreed  with  the  trustee  who  was  in  charge  of  the  fence  in  that  local- 
ity that  it  might  be  rebuilt  so  that  it  would  enclose  a  few  acres  of  the  ap- 
pellee's land ;  but  the  fence,  so  far  as  it  might  be  upon  his  land  or  enclosing 
it,  was  to  be  removed  upon  notloe  from  the  appellee ;  or,  upon  failure  of  the 
trustees  to  remove  it,  after  being  notified  by  the  appellee  to  do  so,  he  was  to 
have  the  right  to  do  so  and  also  keep  the  fencing.  There  was  no  considera- 
tion moving  to  the  appellee  for  this  grant  of  privilege.  It  was  done  as  a 
favor  to  his  neighbors.  The  portion  of  his  land  thus  enclosed  was  the  river 
front  to  his  farm.  It  took  the  land  along  it  lying  between  the  top  of  the 
river  bank  and  the  water,  thereby  preventing  him  from  watering  bis  stock 
theie  or  otherwise  using  that  portion  of  his  farm.  The  bank  of  the  river 
was  subject  to  the  right  in  the  public  of  riparian  privilege;  but  it  was  the 
appellee's  land,  and,  subject  to  this  right,  he  was  the  owner  and  entitled  to 
the  use  of  it. 

In  the  fall  of  1885,  finding  that  this  enclosure  of  his  land  was  putting  him 
to  great  trouble  and  expense,  he  gave  the  required  notice  for  its  removal; 
and  it  not  having  been  removed,  he,  in  January,  1886,  took  it  down  and 
stacked  it  up  on  his  farm,  consenting,  however,  as  he  has  upon  record  in 
this  suit,  that  the  trustees  may  have  it.  January  29,  188ft,  some  of  the 
parties  interested  obtained  an  amended  act  of  the  legislature  incorporating 
"The  Hancock  Fence  and  Stock  Law  Co.,"  eo  nomine,  and  extending  the 
boundary  so  as  to  embrace  the  land  of  the  appellee  that  had  been  enclosed  in 
the  manner  above  stated. 

He  had  no  notice  or  knowledge  in  any  way  that  such  legislative  action 
would  be  asked,  an«l  never  in  any  way  consented  to  or  ratified  it.  Indeed 
there  is  testimony  tending  to  show  that  he  was  kept  in  ignorance  of  it  pur- 
posely by  those  who  were  asking  it,  and  who  would  be  benefited  by  it. 

After  obtaining  it  this  action  was  brought  by  the  company  on  April  19. 
1886,  against  the  appellee  to  recover  damages  for  the  removal  of  the  fence> 
and  to  enjoin  him  from  thereafter  Interfering  with  it. 

The  testimony  shows  that  the  fence,  instead  of  being  a  benefit,  is  an  in- 
jury to  the  appellee. 

The  corporation  is  a  private  one,  and  for  private  uses.  It  can  not  prop- 
erly be  said  that  it  subserves  any  public  purpose.  For  this  reason,  doubt- 
less, no  right  of  condemnation  of  property  was  attempted  to  be  givon  to  the 
company  by  the  legislature.  Such  an  act  can  only  affect  the  rights  of  these 
consenting  to  it. 

It  is  true  a  local  burden  may  be  imposed  by  the  legislature,  but  it  must 
be  for  a  local  public  use;  and  while  not  indispensable  to  its  constitutional 
validity,  yet  tbere  is  an  eminent  fitness  in  such  a  case,  unless  it  be  one  of 
absolute  necessity,  or  which  admits  of  no  delay,  in  providing  that  before  It 
shall  become  imperative  the  legislative  judgment  as  to  its  propriety  shall  be 
endorsed  by  the  local  community  that  is  to  bear  it. 

Thus  local  taxation  for  a  local  purpose  of  a  public  character  may  be  im- 
posed at  the  will  of  the  legislature,  and  without  the  consent  of  any  one  to> 
be  affected  by  it. 
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Private  property,  however,  can  not  be  taken  even  for  public  uae  without 
just  compensation,  nor  can  it  be  taken  for  a  private  use  under  the  guise  of 
taxation.  The  private  property  of  the  citizen  is  assured  to  him  by  constitu- 
tional shield,  and  he  can  only  be  deprived  of  it  for  governmental  or  publlo 
use,  and  then  only  upon  just  compensation  being  made  to  him.  This  guard 
to  private  right  is  as  old  as  magna  charta. 

His  property  can  not  be  subjected  to  a  local  burden  for  the  private  benefit 
of  other  individuals,  and  in  which  ho  has  no  interest.  This  would  be  spolia- 
tion, and  is  beyond  the  constitutional  boundary  of  legislative  action.  It 
has  no  power  to  take  the  property  of  one  citizen  to  advance  the  private  in- 
terests of  another.  It  may  be  taken  by  way  of  taxation  to  improve  a  publio 
highway,  or  for  a  purpose  promoting  the  publio  health;  but  not  to  improve 
a  particular  tract  of  land,  thus  merely  promoting  the  private  interest  of  the 
owner  or  owners.    This  is  but  taking  from  one  citizen  and  giving  to  another. 

True,  in  the  case  now  before  ns,  it  is  not  proposed  to  exact  a  tax,  as  was 
the  ca6e  in  the  Cypress  Pond  Draining  Co.  v.  Hooper,  &c,  3  Met.,  350,  and 
the  Scuffletown  Fence  Co.  v.  McAllister,  12  Bush,  312.  but  it  is  an  attempt 
to  deprive  the  appellee  of  a  vested  right;  to  take  from  him  the  right  to  use 
his  land  as  he  pleases  for  the  private  benefit  of  other  individuals;  and  we 
have  no  hesitation  in  holding  that  the  act  of  the  legislature  as  to  him  is  in- 
operative and  void. 

Judgment  affirmed. 


GIBSON  v.  BLACK. 
(Filed  Spetember  20,  1888-Xot  to  be  reported. ) 

Departure  in  pleading— While  the  Civil  Code  provides  that  a  party  shall 
not  in  a  reply  depart  from  a  cause  of  action  stated  by  him  in  a  previous 
pleading,  it  is  expressly  stated  that  the  pleading  of  equitable  matter  in 
avoidance  or  estoppel  in  an  equitable  action  shall  not  of  itself  constitute 
such  departure. 

Appellant  instituted  this  action  for  an  injunction  against  the  erection, 
by  appellee,  of  weighing  scales  on  the  public  square  of  Barbourville  in  front 
of  his  (appellant's)  lot,  on  which  is  a  hotel  building.  He  alleged  in  his  peti- 
tion that  the  right  to  have  and  use  the  site  where  appellee  has  commenced 
to  fix  the  scales  has  been,  for  twenty-five  years,  enjoyed  and  used  by  him 
and  those  under  whom  he  claims,  and  has  been,  and  is,  an  appurtenance  of 
the  property.  The  defendant  claimed  by  bis  answer  the  right  to  erect  the 
scales  at  the  place  mentioned  in  virtue  of  an  order  of  the  board  of  trustees 
of  the  town  granting  the  privilege.  The  plaintiff,  by  his  reply,  alleged  that, 
by  the  terms  of  the  order  of  the  board  of  trustees  relied  on,  it  was  made  a 
condition  that,  in  selecting  a  site  for  the  scales,  he  should  not  "get  so  close 
to  other  private  property  as  to  interfere  with  the  use  of  the  same,  "and  that 
the  erection  and  use  of  the  scales  by  defendant  in  such  close  proximity  to 
his  hotel  property  would  injure  the  use  and  business  of  it.  The  court,  upon 
motion,  struck  from  the  reply  this  allegation,  and  rejected  all  testimony 
taken  in  support  of  it.  Held— That  this  was  error.  The  plaintiff  had  the 
right  to  avoid  the  claim  of  defendant  by  showing  a  plain  violation  of  the 
condition  upon  which  the  privilege  was  granted. 

John  H.  Wilson  for  appellant. 

Wm.  Lindsay  for  appellee. 

Appeal  from  Knox  Circuit  Court. 
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Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellant  instituted  this  action  for  an  injunction  against  the  erectioD  by 
appellee  of  .weighing  scales  on  the  public  square  of  the  town  of  Barbour- 
ville  in  front  of  his  (appellant's)  lot,  on  which  is  a  hotel  building.  In  his 
petition  he  says  the  right  to  have  and  use  the  site  where  appellee  has  com- 
menced to  fix  the  scales,  which  the  evidence  shows  was  granted  abont 
twenty-five  years  ago  to  a  former  owner  of  the  hotel  lot,  has  been,  for  that 
length  of  time,  enjoyed  and  used  by  him  and  those  under  whom  he  claimi, 
and  has  been,  and  is, -an  appurtenance  of  the  property. 

In  his  anewer  appellee  claims  the  right  to  erect  the  scales  at  the  place 
mentioned  in  virtue  of  an  order  of  the  board  of  trustees  of  the  town  grant- 
ing the  privilege  to  one  Golden,  who  transferred  it  to  appellee.  It  Is  further 
alleged  that,  for  the  consideration  of  $10,  Golden  had  purchased  from  one  A. 
Y.  Oil  ton  the  old  scales  and  all  his  right  to  the  site  whereon  they  were 
located,  and  it  is  intended  to  erect  the  new  scales,  and  that  such  purchase 
was  made  with  the  consent  of  appellant.  A  writing  is  filed  as  an  exhibit 
evidencing  the  purchase,  but  A.  Y.  Culton  made  the  sale  not  as  principal, 
but  as  the  agent  of  his  wife,  a  sister  of  appellant. 

She  is  not,  however,  shown  to  have  had  any  other  claim  to  the  scales  than 
the  permission  given  by  her  brothher  to  use  at  sufferance,  and  make  what- 
ever she  could  out  of  the  old  scales.  In  his  reply  appellant  stated  that,  by 
the  terms  of  the  order  of  the  board  of  trustees  granting  the  privilege  to 
Golden,  it  was  made  a  condition  that,  in  selecting  a  site  for  the  scales,  he 
should  not  "get  so  close  to  other  private  property  as  to  interfere  with  the 
use  of  the  saine;"  and  that  the  erection  and  use  of  said  6cales  by  appellee  in 
such  close  proximity  to  his  hotel  property  would  injure  the  use  and  busioeei 
of  it. 

Upon  motion  the  court  struck  from  the  reply  the  allegation,  and  also  re- 
jected all  the  testimony  taken  in  support  of  it. 

Section  101,  Civil  Code,  provides  a  party  shall  not  in  a  reply  depart  from 
a  cause  of  action  stated  by  him  in  a  previous  pleading.  But  it  is  expressly 
stated  that  the  pleading  of  equitable  matter  in  avuidanoe  or  estoppel  in  an 
equitable  action  shall  not,  of  itself,  constitute  such  departure. 

In  opposition  to  the  right  claimed  by  appellant  to  the  original  site  as  ap- 
purtenant to  the  lot  on  which  the  hotel  is  situated  appellee  set  up  and  re- 
lied on  the  order  of  the  board  of  trustees  as  giving  him  the  privilege  olaimed. 
It  seems  to  us  clear  that  appellant,  under  that  state  of  case,  had  the  right 
to  avoid  the  claim  of  appellee  by  alleging  and  proving  that  the  erection  of 
the  scales  in  front  of  his  hotel  would  interfere  with  the  use  of  the  same,  and, 
therefore,  be  a  plain  violation  of  the  condition  upon  which  the  privilege 
was  granted  t«  appellee,  and  the  lower  court  erred  in  sustaining  the  motion 
to  strike  from  the  reply  such  matter  in  avoidance  of  the  claim  of  appellee. 

There  is  evidence  tending  to  show  that  appellant  consented  to  the  sale  of 
the  old  scales  by  A.  Y.  Culton,  as  agent  of  hie  wife,  to  Golden.  But  we 
think  the  evidence  fails  to  show  he  ever  consented  to  transfer  or  give  up  the 
site  where  appellee  no  v  claims  the  right  to  erect  the  new  scales.  In  fact 
there  are  o  ire  u  in  stances  developed  which  tend  strongly  to  show  that  the 
order  of  the  board  of  trustees,  of  which  appellant  was,  at  the  time,  a  mem- 
ber, was  obtained  by  Golden  upon  the  implied  understanding  the  newscalei 
would  be  placed  at  another  and  different  site. 
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The  evidence  shows  conclusively  that  the  erection  and  use  of  the  scales  by 
another  person  than  the  owner  in  front  of  the  hotel  property  of  appellant 
would  be  very  annoying  and  injurious  to  the  proper  use  of  the  hotel,  and 
consequently  this  record  shows  a  state  of  case  not  only  justifying  the  re  • 
straining  order  of  the  chancellor,  but  absolutely  denying  to  appellee  any 
right  whatever  under  the  order  of  the  board  of  trustees- to  put  the  scales  at 
that  place  against  the  protest  of  appellant.  Appellee  has  a  lot  on  the  public 
Bquare  In  front  of  which  he  might  put  his  scales,  and,  independent  of  the 
condition  contained  in  the  order  of  the  trustees,  should  not  be  permitted  to 
impose  upon  some  one  else  the  inconvenience  resulting  from  the  use  of  the 
scales  while  himself  enjoying  the  profit. 

For  the  error  of  the  lower  court  mentioned  the  judgment  is  reversed.  But 
as  the  ruling  of  the  lower  court  rendered  it  unnecessary  for  him  to  do  so, 
and  appellee  did  not  take  proof  upon  the  issue  set  up  in  the  reply,  the  cause 
Is  remanded,  with  directions  to  hear  other  evidence  and  determine  whether 
the  erection  of  the  scales  will  interfere  with  the  proper  use  of  the  hotel  prop- 
erty or  injure  the  business  conducted  there. 


FARMER  v.  LYONS. 

j  (Filed  September  22,  188S. ) 

j  Trespass— Adverse  possession— Where  one  has  been   in  possession  of  land, 

I  although  without  title,  claiming  and  using  it  as  his  own  10  a  well-defined 

!  marked   boundary  continually  for  fifteen  years  before  the  commission   of  a 

|  trespass  within  his  boundary,  he  may  maintain  an  action  therefor,  Whether 

i  the  trespass  was  committed  outside  or  within  his  enclosure. 

!  D.  H.  inith  for  appellant. 

I.  W.  Twyman  for  appellee. 

Appeal  from  Larue  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  action  by  appellant  to  recover  of  appellee  for  trespass  by  enter- 
ing upon  and  cutting  and  carrying  timber  from  a  tract  of  land  which,  as 
alleged  in  the  petition,  he  was  the  owner  and  in  possession  of. 

Appellee,  not  denying  he  cut  and  carried  off  the  timber,  states  in  his  an- 
swer that  he  and  those  under  whom  he  clain.s  had.  at  the  time  of  the 
alleged  trespass,  been  in  the  actual  possession  of  the  land  described  in  the 
petition,  claiming  to  a  well-defined  boundary,  for  more  than  fifteen  years,  ' 
and  that  he  had,  for  more  than  eighteen  months,  so  held  and  claimed  it 
under  a  deed. 

Upon  the  trial  appellant  testified  as  a  witness  he  was  the  owner  of  the 
land,  and  had  been  in  possession  of  it  since  1861.  And  being  asked  if  he 
claimed  to  a  well  defined  boundary  would,  as  was  averred,  have  answered 
that  the  boundary  was  marked;  that  he  had  lived  upon  the  land,  claiming 
to  suoh  boundary,  exercised  acts  of  ownership  over  it  by  cutting  and  using 
timber,  and  had  part  of  it  enclosed  since  1861.  But  objection  to  the  question 
was  sustained,  and  not  permitted  answered.  The  court  also  refused  to  per- 
mit him  to  answer  that  he  had  the  land  surveyed  in  1862,  and  had  the  field 
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notes  of  such  survey,  or  to  state  the  value  of  the  timber  cut.  And  no  further 
testimony  being  offered,  the  jury,  under  a  peremptory  instruction,  returned 
a  verdict  for  the  defendant.  As  the  act  of  cutting  and  carrying  away  the 
timber  was  not  denied  by  the  defendant,  and  the  deed  relied  on  in  his  an- 
swer is  not  alone  sufficient  to  support  a  plea  of  liberum  tenenientum,  the 
ruling  of  the  lower  court  must  have  been  made  upon  the  assumption  that  a 
party  without  paper  title  can  not  maintain  an  action  for  trespass  to  land 
committed  outside  his  enclosure,  however  long,  notorious  and  definite  may 
have  been  his  possession  and  claim  of  ownership. 

The  case  of  Campbell  v.  Thomas,  9  B.  M.,  82,  was  an  action  of  ejectment 
by  the  latter  against  the  former.  The  defendant,  and  those  under  whom  he 
olairaed,  in  1816  entered  and  settled  upon  a  tract  of  land,  without  title,  but 
claiming  to  the  marked  boundary,  and  so  continued  to  hold  until  the  action 
was  oommenced.  The  land  was  surveyed  previous  to  the  settlement  and  in 
the  same  year,'  but  the  survey  was  private  and  unofficial.  The  original 
settler  under  whom  Campbell  claimed  made  his  entry  and  settlement  with 
a  view  of  obtaining  from  the  Commonwealth  a  valid  title  to  the  land  em- 
braced by  the  survey  and  marked  boundary,  but  never  obtained  it.  In  1828 
Thomas  procured  a  patent  for  a  tract  of  land  which  covered  about  twenty- 
four  acres  of  that  included  in  Campbell's  survey.  Thomas,  in  1825,  entered 
upon  his  patent  boundary,  but  outside  the  interference,  and  continued  to 
reside  on  the  land,  claiming  to  his  patent  boundary.  No  improvement  was 
made  by  either  party  upon  the  interference,  nor  was  any  portion  of  it  en- 
closed until  shortly  before  the  commencement  of  the  action  by  Thomas  in 
1846. 

The  question  involved  and  decided  in  that  case  was  as  to  the  extent  of  Camp- 
bell's possession  in  1823  when  Thomas  obtained  his  patent,  and  in  refer- 
ence thereto,  this  court  used  the  following  language:  "The  land  was  vacant" 
in  1816  when  originally  settled  on  by  the  person  under  whom  the  defendant 
claims.  Having  surveyed  and  laid  oil  170  acres  and  entered,  and  Fettled  upon 
it  with  the  Intention  of  taking  possession  of  the  whole,  he  gained,  accord- 
ing to  the  repeated  adjudications  of  this  court  in  similar  cases,  when  the 
entry  was  made  under  color  of  title,  a  possession  to  the  extent  of  his  marked 
boundary. "  And  in  support  of  that  decision,  Thomas  v.  Harrow,  &c,  4 
Bibb,  564;  Taylor  v.  Buckner,  2  Mar.,  19;  Roberts  v.  Sanders,  3  Mar.,  30, 
and  Brooks  v.  Clay,  Ibid.  548,  are  cited. 

It  was  there  decided  that  while  possession  of  vacant,  and  unappropriated 
land  is  held  in  complete  subordination  to  the  title  of  the  Commonwealth,  it 
was  taken  in  that  instance  under  the  encouragement  given  by  legislation 
regulating  the  settlement  and  occupation  of  vacant  lands,  and  consequently 
there  was  "no  good  reason  why  a  possession  taken  under  such  circumstances 
should  not,  in  ascertaining  its  extent,  he  governed  by  the  rules  which  have 
been  applied  to  other  cases.  When  a  possession  had  been  taken  without; 
title  such  possession  was  held  to  extend  to  the  ascertained  limits  of  the 
claim."  But,  as  said  by  the  court,  inasmuch  as  the  settler  did  not  comply 
with  the  requisition  of  the  legislature,  he  acquired  no  pre-emptive  right  by 
his  settlement,  and  the  land  was  subject  to  appropriation  by  other  parties  at 
the  time  Thomas  obtained  his  patent,  and  the  title  of  the  latter  was  not 
affected  by  the  previous  possession.  It  was,  however,  decided  that,  aa 
Campbell  claimed  the  land  as  his  own,  his  possession,  according  to  the  doc- 
trine uniformly  held  by  this  court,  became  adverse  to  Thomas  so  soon  as 
he  obtained  his  patent,  and  having  permitted  such    adverse  possession  to 
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continue  for  twenty  (15)  years  without  entry  or  suit  to  divest,  it  formed  a 
complete  bar  to  his  possessory  right.  And  as  the  entry  of  Thomas  in  1825 
was  outside  the  interference,  and  not  on  Campbell's  possession,  it  did  not 
divest  the  oooupant  or  invest  the  patentee  with  possession  of  the  lnnd  in  con- 
troversy. 

It  does  not  appear  whether  the  laud  was  or  was  not  vacant  and  unappro- 
priated at  the  time  the  person  under  whom  appellant  claims  entered  and 
had  it  surveyed  and  marked,  nor  do  we  think,  according  to  the  principle 
laid  down  in  Campbell  v.  Thomas,  it  makes  any  difference.  If  it  was  va- 
cant the  person  under  whom  appellant  claims  had  the  right  to  enter  and 
hold  to  the  extent  of  his  survey  and  marked  boundary,  looking  to  the  Com- 
monwealth for  a  title  upon  the  terms  prescribed  by  statute.  If  it  was  not 
vacant  the  oooupant  might  nevertheless  have,  by  entering  and  marking  a 
boundary,  acquired  possession  to  the  extent  of  such  boundary,  good  at  the 
end  of  fifteen  years,  at  least  against  one  having  no  right  to  enter.  And, 
moreover,  as  decided  in  Campbell  v.  Thomas,  such  possession,  accompanied 
with  a  claim  of  ownership,  would  be  adverse  to  some  one  having  title  de- 
rived from  the  Commonwealth,  and  at  the  end  of  that  period  form  a  com- 
plete bar  to  his  possessory  right  to  any  part  of  the  land  within  such  marked 
boundary,  for  it  was  there  held  that,  although  the  pettier,  Campbell,  did 
not  comply  with  the  requisitions  of  the  statute,  and  acquired  in  pre-emptive 
right  by  his  settlement,  and  the  title  to  the  disputed  land  became  rightfully 
invested  by  the  Commonwealth  in  Thomas,  still  the  entry  by  him  under  his 
patent  did  not,  to  any  extent,  divest  Campbell  of  the  possession  already  ac- 
quired when  the  patent  was  issued,  although  it  included  a  part  of  the  land 
covered  by  the  patent  and  outside  Campbell's  enclosure. 

It  being  thus  decided,  we  think  correctly,  that  a  possession  wirhout  title 
may  exist  which,  if  continued  fifteen  years,  will  bar  a  recovery  in  eject- 
ment of  any  part  of  the  land  within  a  marked  boundary  by  even  one  having 
title  derived  from  the  Commonwealth,  we  see  no  reason  why  such  a  posses- 
sion should  not  beheld  effectual  to  support  an  action  for  trespass  committed 
within  the  boundary,  whether  outside  or  within  the  enclosure. 

In  our  opinion,  if  appellant  had  openly  held  possession  of  the  land  in  dis- 
pute, claiming  and  using  it  as  his  own  to  a  well-defined  marked  boundary 
continuously  for  fifteen  years  before  the  alleged  trespass,  he  was  entitled  to 
recover,  and  as  the  evidence  rejected  by  the  court  conduced  to  establish  his 
right,  and  was  relevant,  it  ought  to  have  been  permitted  to  go  to  the  jury. 

The  judgment  must  be  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


CHRISTMAS  v.  HAHN. 
(Filed  September  22,  1888— Not  to  be  reported. )   • 

1.  Separate  estate— The  provision  of  the  Revised  Statutes  prohibiting  the 
alienation  by  a  married  woman  of  her  separate  estate  did  not  apply  where 
the  wife  herself  bad  created  the  separate  estate  out  of  her  general  estate. 

2.  Same  —  A  contract  made  by  husband  and  wife  before  marriage,  by 
which  the  wife  was  to  hold  the  property  she  possessed  before  coverture  as 
her  separate  estate  after  marriage,  to  be  disposed  of  by  her  as  she  saw  proper, 
was  not  cancelled  by  the  subsequent  marriage,  and  conferred  upon  the  wife 
the  power  to  dispose  of  such  estate  as  if  she  were  a  feme  sole. 
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3.  Same— The  statute  prohibiting  a  married  woman  resident  within  the 
State  from  oonf erring  upon  an  agent  the  power  to  dispose  of  her  estate  ap- 
plies alone  to  her  general  estate  and  not  to  her  separate  estate,  that  she  ia 
authorized,  in  express  terms,  to  make  disposition  of  as  she  may  see  proper. 
And  6he  may  confer  such  authority  upon  her  husband  as  well  as  upon  a 
stranger,  and  his  deed  will  divest  the  title. 

Win.  Lindsay  and  S.  B.  Toney  for  appellant. 

H.  M.  Lane  for  appellee. 

Appeal  from  Louisville  Chancery^  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  by  the  widow  of  Richard  Christmas  to  recover 
the  real  estate  sold  by  him  under  a  power  of  attorney  given  the  husband  by 
the  wife,  the  estate  being  her  separate  estate,  with  the  power  of  disposal  on 
the  part  of  the  wife.  The  provisions  of  the  Revised  Statutes  or  the  con- 
struction of  its  provisions  must  control  the  decision  of  this  case. 

Prior  to  the  marriage  of  Mary  E.  Phillips  witk  Richard  Christmas,  which 
occurred  on  the  fith  of  October,  1852.  tbey  entered  into  a  contract  by  which 
the  property  of  the  said  Mary,  including  a  laige  tract  of  land  in  Jefferson 
county,  was  to  remain  and  constitute  the  sole  and  exclusive  estate  of  the 
wife,  Jree  from  the  marital  rights  of  the  husband.  In  the  year  1865.  after 
the  marriage,  the  parties,  with  a  view  of  making  the  agreement  more  effect- 
ual, conveyed  to  James  Y.  Christmas  the  property,  including  the  land  in 
controversy,  that  he  might  reconvey  the  same  to  Richard  Christmas  in  trust 
for  the  sole  and  exclusive  use  of  his  wife.  Mary,  as  her  separate  estate  with 
the  express  power  on  the  part  of  the  wife  to  dispose  of  the  same,  or  any  part 
of  the  property,  at  her  discretion  by  deed,  will  or  otherwise,  as  if  she  were  a 
feme  sole.  The  third  party,  James  Y.  Christmas,  at  or  about  the  same 
time,  reconveyed  the  property  to  the  husband  and  wife— to  the  husband  as 
trustee—creating  the  separate  estate  and  giving  to  the  wife  full  power  to 
make  such  disposition  of  the  property  as  she  might  deem  proper. 

The  object  of  these  two  deeds  was  to  carry  into  execution  more  oertainly 
the  antenuptial  contract  between  the  husband  and  wife,  and  the  wife  wet, 
at  all  times,  the  beneficial  owner  of  the  estate,  and  in  fact  in  equity  the  ab- 
solute owner.  James  Y.  Christmas  had  no  other  interest  or  power  over  the 
estate  than  the  right  to  convey  it  for  the  separate  use  of  the  wife,  with 
pjweron  her  part  to  dispose  of  it  as  she  pleased.  The  appellant,  having 
owned  the  estate  in  her  own  right  as  her  general  estate,  had  the  power,  In 
conjunction  with  her  husband,  to  create  this  separate  estate  for  her  exclusive 
benefit,  with  the  right  reserved  on  her  part  to  control  and  dispose  of  it. 
Nor  is  this  right  of  the  wife  affected  by  the  provision  of  the  Revised  Stat- 
utes in  force  when  the  transactions  took  place.  This  court,  in  the  cases  of 
Bryan  v.  Bohannan.  1856,  and  Bell  v.  Rogers,  January  24,  1877,  MS.  opin- 
ions, held  that  where  the  wife  at  the  time  owned  the  general  estate  and  con- 
verted it  into  separate  estate  for  her  exclusive  use,  that  such  an  estate  was 
not  controlled  by  the  provisions  of  the  Revised  Statutes  prohibiting  the 
alienation  by  a  married  woman  of  property  conveyed  or  devised  to  her  for 
her  separate  use.  (Chapter  47,  section  17. )  This  court  was  not  disposed  to 
extend  the  statute  so  as  to  embrace  a  state  of  case  where  the  wife  herself 
bad  created  the  separate  estate  out  of  her  general  estate,  for  in  equity,  at 
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least,  she  was,  at  all  times,  the  absolute  owner,  and  the  statute  only  applies 
to  cases  where  the  owner  of  the  property  conveyed  or  devised  it  to  the  sep- 
arate use  of  the  feme.     (Duvall  v.  Graves,  7  Bush,  467.) 

It  is  well  settled  that  in  either  an  antenuptial  or  postnuptial  contract  be- 
tween husband  and  wife,  securing  the  estate  vested  in  the  wife  to  her  separate 
use,  the  estate  is  not  affected  by  the  Revised  Statutes.  As  to  the  alienation 
by  the  wife  of  her  separate  estate  the  rule  is,  that  in  equity  she  may  act,  in 
reference  to  her  separate  estate,  as  if  she  were  a  feme  sole. 

In  the  case  of  Crostwaight  v.  Hutchinson,  2  Bibb,  407,  where  a  contract 
was  made  by  the  husband  and  wife  before  marriage  by  which  the  wife  was 
to  hold  the  property  she  possessed  before  coverture  as  her  own,  to  be  disposed 
of  by  last  will  or  by  deed,  it  was  held  that  the  contract  was  not  oancelled  by 
the  subsequent  marriage,  and  the  wife  had  the  power  to  dispone  of  her  estate. 

The  feme  covert  in  this  case,  living  in  France  or  residing  there,  executed 
a  power  of  attorney  to  her  husband,  empowering  him  to  sell  this  land  tnen 
held  as  her  separate  estate,  and  the  husband  having  sold  the  land  under  this 
power  of  attorney,  the  appellees,  olaiming.under  him,  insist  that  they  acquire 
a  perfeot  title.  Here  the  wife,  being  a  party  to  these  conveyances,  was  in- 
vested with  the  r.Vr-  li.to  power  of  disposition  as  to  this  separate  estate,  and 
her  legal  disability  was  not  in  the  way  of  alienating  the  estate,  either  under 
a  deed  executed  hy  her  or  underwritten  authority  given  to  another;  and 
Mr.  Story,  in  his  work  on  Equity  Jurisprudence,  says:  "Upon  this  subject 
the  doctrine  is  now  firmly  established  in  equity  that  she  may  bestow  her 
separate  property, by  appointment  or  otherwise,  under  her  husband  as  well  as 
upon  a  stranger.11    (Volume  2,  section  1395.) 

In  the  exercise  of  this  power  of  disposition  of  her  separate  estate  neither 
privy  examination  nor  the  concurrence  of  the  husband  was  required,  and 
the  reconveyance  by  him  under  the  authority  conferred  by  the  wife  not  being 
questioned,  his  deed  divested  her  of  all  title.  (Johnson  v.  Jones,  12  B.  M. , 
326;  Slaughter  v.  Glenn,  <J8  U.  S.,  242;  Duvall  v.  Graves,  7  Bush,  4«7.) 

It  is  argued,  however,  that  as  the  wife  was  a  resident  of  Kentucky,  and 
living  only  temporarily  out  of  the  State,  that,  by  virtue  of  the  statute,  she 
had  no  power  to  execute  a  letter  of  attorney  to  another  to  sell  her  land.  We 
think  the  statute  prohibiting  a  married  woman,  resident  within  the  State, 
from  conferring  such  an  authority  upon  an  agent  applies  alone  to  her  gen- 
eral estate  and  not  to  her  separate  property,  that  she  is  authorized  in  express 
terms  to  make  disposition -of  as  she  may  see  proper.  This  question  was  in 
effect  decided  in  the  case  of  Stuart  v.  Wilder,  17  B.  M.,  58,  in  which  it  is 
said  that  the  provisions  in  the  chapter  on  conveyances,  authorizing  married 
women  to  convey  any  real  or  personal  estate  they  may  own,  must  be  con- 
strued as  applying  to  their  general  estate  as  distinguished  from  that  in 
which  they  have  a  separate  estate.  (Smith  v.  Wilson,  2  Metcalfe,  235.)  The 
wife  being  invested  with  the  power  of  disposal,  the  estate  also  being  her  sep- 
arate estate  and  created  by  the  wife  and  husband  out  of  her  general  estate, 
she  had  the  right  to  make  her  husband  her  attorney  In  fact  to  dispose  of  tha 
real  estate  in  dispute,  ahd  he  having  sold  and  convened,  under  the  power  of 
attorney,  the  title  vested  in  the  purchaser  from  him,  and  the  petition  of  ap»  - 
pellants  was  properly  dismissed. 

Judgment  affirmed. 
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MARCUM,  &o.  v.  POWERS. 
(Filed  September  25,  1888—  Not  to  be  reported.) 

1.  Voluntary  conveyances— A  gift  of  property,  real  or  personal,  does  not 
defeat  the  right  of  a  creditor  of  the  donor  whose  debt  existed  at  the  time  of 
the  gift  to  subject  the  property  to  the  payment  of  his  debt. 

2.  Venue— It  was  proper  for  the  oreditor  to  bring  his  action  in  the  comity 
in  which  lies  the  land  he  sought  to  subject. 

3.  Practice— As  the  defendant  did  not  except  to  the  action  of  the  court  in 
sustaining  a  demurrer  to  his  answer,  and  did  not  ask  leave  to  amend,  it  was 
proper  for  the  court  to  render  judgment  for  the  plaintiff. 

J.  A.  Brents  for  appellants. 

Sam  C.  Hardin  for  appellee. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  debt  on  which  the  appellant,  T.  Marcum,  was  sued  by  the  appellee, 
and  on  which  judgment  was  rendered  in  the  Clinton  Circuit  Court,  upon 
which  judgment  execution  was  issued  and  returned  by  the  sheriff  "no  prop- 
erty found,"  was  created  before  the  appellant  conveyed  the  land  in  contro- 
versy to  his  daughter. 

It  is  alleged  in  the  appellee's  petition  that  the  conveyance  of  said  land  was 
without  any  valuable  consideration— a  mere  gift.  This  allegation,  not  being 
denied  by  the  appellant,  must  be  treated  as  true.  It  is  well  settled  that  a 
gift  of  property,  real  or  personal,  does  not  defeat  the  right  of  a  creditor  of 
the  giver  whose  debt  existed  at  the  time  of  the  gift  to  subject  the  property 
to  the  payment  of  the  debt. 

The  demurrer  was  sustained  to  the  appellant's  answer;  he  did  not  except 
nor  ask  leave  to  amend.  It  was  not  error,  therefore,  to  render  judgment  for 
the  appellee.  The  excuse  offered  by  the  appellant,  at  a  subsequent  term  of 
the  court,  fof  not  excepting  and  asking  leave  to  amond,  was  not  sufficient. 
Besides,  the  amendment  tendered  at  said  term  did  not  cure  the  defect  in  the 
original  answer. 

The  land  which  the  appellee  sought  to  subject  to  his  debt  lies  in  Wayne 
county.  It  was,  therefore,  proper  for  the  appellee  to  bring  his  action  in  that 
county. 

The  judgment  of  the  circuit  court  is  affirmed. 


ROYAL  INSURANCE  CO.  v.  SCHWING,   SURVIVING  PARTNER. 
(Filed  September  20,  1888.) 

1.  Pleading— It  is  not  essential  to  a  recovery  for  the  breach  of  a  contract 
that  the  plaintiff  must  first  establish  the  breach  and  in  addition  show  that 
nothing  has  transpired  since  the  execution  of  the  contract  that  would  excuse 
the  defendant  from  complying  with  its  stipulations.  Such  matters  properly 
come  from  the  defendant  and  not  from  the  plaintiff. 

2.  The  burden  of  proof  in  the  whole  action  lies  on  the  party  who  would  be 
defeated  if  no  evidence  were  given  on  either  side. 

In  this  action  upon  a  policy  of  fire  insurance  the  defendant  admitted  the 
insurance,  the  destruction  of  the  building  and  its  contents  by  fire,  and  the 
amount  of  loss  sustained  by  plaintiff,  but  alleged  that  the  building  fell  be- 
fore the  fire  originated  and  that  thereupon  the  insurance  ceased,  the  policy 
providing  that  (if  the  building,  or  any  part  thereof,  falls,  except  as  a  result 
of  fire,  all   insurance  under  this  policy,  on  it  or  its  contents,  shall  imme- 
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diately  cease  and  determine."  Held— That  the  burden  of  proof  was  on  the 
defendant,  and  that  it  was,  therefore,  entitled  to  the  concluding  argument 
to  the  jury. 

3.  The  denial  of  the  concluding  argument  to  tbo  party  on  whom  is  the 
burden  of  proof  is  an  error  prejudicial  to  his  substantial  rights,  and,  there- 
fore, reversible,  where  the  testimony  is  so  oonflicting  as  that  a  verdict  by  a 
jury  properly  instructed  must  control  the  final  decision  of  the  case. 

Hargis  &  Eastin,  R.  W.  Woolley  and  D.  \V.  Sanders  for  appellant. 

Win.  Lindsay,  Goodloe  &  Roberts  and  Abbott  &  Rutledge  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  by  the  appellee,  Schwing,  as  surviving  partner 
of  the  firm  of  I.  Balmforth  &  Co.,  against  the  Royal  Insurance  Co.  to  re- 
cover on  a  policy  of  insurance  for  the  loss  of  certain  produce  and  goods  that 
were  destroyed  by  fire  on  the  8th  of  January,  1886,  in  a  building  in  the  city 
of  Louisville,  on  Main,  between  Eighth  and  Ninth  streets,  at  the  time  occu- 
pied by  the  firm. 

The  appellant  had  issued  its  policy  for  S5.0C0  upon  the  produce  and  goods 
owned  or  held  by  the  firm  of  Balmforth  &  Co.  for  the  benefit  of  others,  and 
much  additional  insurance  had  been  taken  in  other  companies  by  parties 
interested,  the  entire  loss  exceeding  $100,000. 

On  the  trial  in  the  court  below  a  verdict  and  judgment  was  rendered 
against  the  appellant  for  the  amount  of  insurance  ($fl,000),  from  which  the 
company  appeals. 

The  grounds  relied  on  for  a  reversal  in  this  court  are,  first,  the  verdict 
was  flagrantly  against  the  testimony;  second,  the  court  erred  in  placing 
the  burden  of  proof  on  the  appellee  and  in  giving  the  latter  the  right  to  con- 
clude the  argument  to  the  jury.  As  to  the  first  ground  for  a  reversal  it  is 
only  necessary  to  say  that,  after  considering  the  testimony  upon  the  issue 
made  by  the  pleadings,  it  was  proper  the  case  should  have  gone  to  the  jury. 
The  testimony  was  conflicting,  and  in  such  a  state  of  case  it  is  the  province 
of  the  jury,  and  not  the  trial  judge,  to  determine  the  issue  of  fact. 

The  remaining  ground  for  a  reversal  is  one  of  more  difficulty.  The  allega- 
tions contained  in  the  petition  on  the  policy  are  such  as  present  a  cause  of 
action  against  the  company,  and  the  original  answer,  by  traversing  the 
statements  of  the  petition,  left  the  burden  of  proof  with  the  plaintiff  (the 
appellee).  During  the  progress  of  the  trial,  and  before  the  case  went  to  the 
jury  or  any  evidence  was  offered,  the  defendant  amended  its  answer  and 
claimed  the  burden  of  proof  as  well  as  the  right  to  conclude  the  argument. 
The  motion  to  that  effect  was  overruled,  and  exceptions  reserved.  The 
fourth  clause  of  the  polioy  of  insurance  provides:  "If  the  building,  or  any 
part  thereof,  fails,  except  as  a  result  of  fire,  all  insurance  under  this  polioy, 
on  it  or  its  contents,  shall  Immediately  cease  and  determine."  The  appel- 
lant, by  the  amended  answer,  admits  the  insurance;  the  destruction  of  the 
goods  and  produce  insured  in  tho  building  by  fire,  and  the  amount  of  loss 
sustained  by  the  appellee,  but  pleaded  that  the  building  had  fallen,  and  was 
a  wreck  before  the  contents  caught  on  fire,  or,  in  other  words,  that  the 
building  fell  before  the  fire  originated,  the  fall  of  the  building  causing  the 
fire  and  not  the  fire  the  fall  of  the  building,  and,  therefore,  claims  that, 
under  the  provisions  of  the  fourth  clause  of  the  policy,  the  fall  of  the  build- 
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log  not  resulting  from  lire,  the  liability  of  the  company  at  once  ended.  If 
it  was  necessary  to  allege  in  the  petition  that  the  fall  of  the  building  waft 
not  the  cause  of  the  fire,  or  to  aver  that  the  fire  caused  the  fall,  then  the 
petition  in  the  case  is  clearly  defective  because  there  is  an  absence  of  any 
such  averment,  and  if  proper  to  make  such  an  averment,  it  was  Incumbent 
on  the  plaintiff  to  prove  not  only  that  the  building  and  its  contents  were 
destroyed  by  fire,  but  also  to  show  that  the  fire  caused  the  fall.  The  defend- 
ant, however,  if  the  petition  was  defective,  cured  the  defect  by  pleading  the 
fact  that  the  fire  resulted  from  the  fall  of  the  building.  Still  this  did  not 
place  the  burden  on  the  company  if  the  plaintiff  was  required  to  aver  and 
prove  the  nonexistence  of  a  state  of  facts  that  would  exonerate  the  company 
from  liability  when  developed.  In  other  words,  the  plaintiff  or  policyholder 
in  such  a  case  would  be  required  to  prove  the  destruction  by  Are  of  his  prop* 
erty  insured,  the  extent  of  the  loss  sustained,  and  then  show,  in  addition, 
the  nonexistence  of  any  of  the  causes  mentioned  in  the  policy  for  defeating 
the  recovery.  The  fourth  clause  of  the  policy  merely  provides  a  state  of  case- 
by  which  the  company  is  exonerated  from  all  liability  on  a  contract  executed 
and  conceded  to  be  valid  and  binding  on  all  the  parties,  and  to  compel  the 
plaintiff  to  plead  that  no  cause  for  Avoiding  the  contract  exists,  is  requiring 
it  to  make  an  issue  that  should  be  tendered  by  the  defense.  "What  comes 
by  way  of  proviso  in  a  statute,"  says  Lord  Mansfield,  "must  be  insisted  on 
for  the  purposes  of  defense,  but  where  exceptions  are  in  the  enacting  part  of 
the  law  the  rule  is  different. "  Where  a  statute  "providing  that  no  one  shall 
retail  spirituous  liquors,  except  for  sacramental  or  other  purposes  mentioned, 
it  is  well  settled  that  the  statement  of  the  indictment  must  negative  the 
fact  that  the  liquor  was  sold  for  those  purposes.'*  (Sedgwick  on  Statutory 
and  Const.  Law,  page  50. ) 

The  fourth  section  provides  one  of  the  causes  only  for  which  the  policy  is 
made  to  terminate.  The  life  of  A  is  insured,  with  a  separate  and  distinct 
clause  in  the  policy  that  it  is  to  become  null  and  void  or  to  terminate  in  the 
event  he  should  travel  outside  of  his  native  State.  In  such  a  case  it  would 
be  unnecessary  to  aver  the  nonexistence  of  a  fact  that,  if  true,  would  render 
the  policy  void.  Such  provisions  are  not  conditions  precedent,  or  such  ex- 
ceptions to  the  enforcement  of  the  contract  as  would  require  the  plaintiff  to 
negative  their  existence.  The  matter  pleaded  in  this  case,  if  established, 
avoids  the  obligation  of  the  company  to  pay  the  loss.  That  which  avoids  a 
contract  otherwise  valid  must,  as  a  general  rule,  be  relied  on  by  the  defense, 
and  it  is  not  essential  to  a  recovery  that  the  plaintiff  must  first  establish  the 
breach  of  the  covenant,  and,  in  addition,  show  that  nothing  has  transpired 
since  the  execution  of  the  contract  that  would  excuse  the  defendant  from 
complying  with  its  stipulations.  Such  matters  come  from  the  defendant 
and  not  from  the  plaintiff.  When  the  defendant  below  admitted  that  it  in- 
sured  the  plaintiff's  goods  in  the  building  mentioned ;  that  the  building 
and  the  goods  were  destroyed  by  fire,  and  the  loss  amounted  to  $5,000,  he 
admitted  that  the  plaintiff  was  required  to  prove  in  order  to  sustain  bis 
cause  of  aotion ;  and  the  statement  by  the  company  that  the  policy  bad 
ended  before  the  goods  were  burned,  by  reason  of  the  fall  of  the  build- 
ing and  its  taking  fire  after  the  fall,  was  affirmative  matter  pleaded  by 
way  of  defense,  and  the  burden  was  on  the  company  to  make  good  its 
answer. 

Section  535  of  the  Civil  Code  provides:  "The  party  holding  the  affirmative 
of  an  issue  must  produce  the  evidence  to  prove  it."    Section  6C6  provides: 
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"The  burden  of  proof  in  the  whole  action  lies  on  the  party  who  would  be 
defeated  if  no  evidence  were  given  on  either  side."  Subsection  6  of  section 
317  provides:  "In  the  argument  the  party  having  the  burden  of  proof  shall 
have  the  conclusion,  and  the  adverse  party  the  opening,"  etc. 

We  think  it  manifest  that  the  defendant  held  the  affirmative  of  the  issue 

d  this  case,  and.  if  no  evidence  had  been  introduced,  from  the  admissions 
made  by  the  defendant  in  its  answer  the  jury  should  have  been  instructed 
to  find  for  the  plaintiff. 

It  is  contended  by  counsel  for  the  plaintiff  that  if  the  court  erroneously 
required  the  plaintiff,  not  only  to  make  out  his  cause  of  action ,  but  go* 
further  and  show  that  no  defense  could  be  well  pleaded,  that  such  an  error- 
was  to  the  prejudice  of  the  plaintiff  and  not  the  defense,  and,  therefore,, 
there  being  no  such  error  as  affected  the  substantial  rights  of  the  party- 
complaining,  the  judgment;,  by  reason  of  section  134  and  seotion  837  of  the 
Code,  ought  not  to  be  disturbed. 

While  we  perceive  the  difficulty  either  party  would  labor  under  when  re* 
quired  to  prove  the  negative  of  a  proposition,  still,  in  this  case,  the  plea 
affirms  that  the  building  fell,  and  after  the  fall  took  fire  and  destroyed  the 
goods.  Here  is  an  affirmative  allegation  susceptible  of  proof,  and  the  burden 
being  on  the  party  tendering  the  issue,  he  is  entitled  to  conclude  the  argument. 
What  effect  the  concluding  argument  may  have  had  on  the  jury  we  can  not 
determine,  but  the  experience  of  every  practitioner  has  taught  him  that,  in 
oases  where  the  testimony  is  conflicting,  or  where  the  facts  are  such  as  will 
enable  counsel  to  appeal  to  the  passion  or  prejudice  of  the  juror,  the  right  to 
conclude  the  argument  is  regarded  as  invaluable,  and,  besides,  the  Code,  & 
positive  statute,  gives  to  the  party  holding  the  affirmative  the  conclusion,. 
and  a  denial  of  that  right,  when  assigned  for  error,  must  require  a  reversal* 

Cases  might  occur  where  the  evidence  is  so  palpably  for  the  one  party  or 
the  other  as  would  render  it  idle  to  grant  a  new  trial  upon  such  a  ground, 
still  this  court  ought  not  to  deny  the  right  where  the  testimony  is  so  con- 
flicting as  that  a  verdict  by  a  jury  properly  instructed  must  control  the  final 
decision  of  the  case. 

In  our  opinion  the  appellant  is  entitled  to  a  new  trial,  and  the  cause  is  re- 
versed and  remanded  for  proceedings  consistent  with  this  opinion. 


WIGGINTON  v.  EWELL. 
(Filed  September  25,  1838— Not  to  be  reported.) 

1.  Vendor  and  vendee— Specific  performance— In  this  action  by  the  vendor 
to  enforce  a  contract  for  the  sale  of  land,  in  which  the  vendee  objected  to 
the  title  of  the  vendor  because  of  contingent  right  of  dower  in  his  grantor's 
wife,  it  appearing  that  the  grantor's  wife  is  now  uead,  the  objection  to  the 
title  is  removed,  and  there  is  no  reason  why  the  contract  should  not  be  en- 
forced. 

2.  Same— Parol  contract— The  court  erred  in  requiring  the  defendant  to 
take  and  pay  for  land  not  embraced  within  the  written  oontract,  but  within 
an  alleged  subsequent  parol  agreement  denied  by  defendant.  This  parol 
contract  can  not  be  enforced,  and  should  have  been  disregarded. 

J.  W.  Jones  and  E.  W.  Hines  for  appellant. 
R.  L.  Ewell  for  appellee. 

November  15,  1888—2 
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Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

We  find  no  difficulty  in  determining  the  nature  of  appellee's  title  and  his 
ability  to  convey  the  land  in  question.  Mrs.  Jackson,  as  the  testimony 
shows,  is  now  dead,  and  this  removes  any  contingent  claim  of  dower.  The 
contract  in  writing  shows  the  land  purchased,  and  the  error  in  the  court 
below  consists  in  requiring  the  appellant  to  take  and  pay  for  land  not  em- 
braced within  the  written  contract,  and,  as  his  own  Testimony  shows,  was 
Under  a  parol  agreement  that  is  denied  by  the  appellant.  This  parol  con- 
tract can  not  be  enforced,  and  should  have  been  disregarded.  On  the  return 
of  the  ease  the  appellant  may  designate  the  manner  in  which  the  two  hun- 
dred acres  shall  be  laid  off,  so  as  it  is  bounded  in  convenient  shape  and  ad- 
joins the  one  hundred  and  nine  acres  for  which  a  boundary  is  given.  This 
right  is  given  him  by  the  contract,  and  upon  the  return  of  the  surveyor's 
report  a  deed  will  be  made  accordingly,  and  the  lien  of  the  appellees  en- 
forced. If  no  selection  as  to  boundary  is  made  by  appellant  a  deed  should 
be  tendered  for  two  hundred  acres  adjoining  the  one  hundred  and  nine  acres 
in  convenient  shape,  and  the  lien  still  enforced. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 


PARK  v.  RICHMOND  &  IRVINE  TURNPIKE  CO. 
(Filed  September  25,  1888— Not  to  be  reported.) 

1.  Turnpikes— Parol  contract  for  passage  free  of  toll— Appellant  seeks  to 
enjoin  appellee  from  charging  him  and  his  family  toll  upon  its  road,  and 
bases  his  claim  upon  a  parol  contract,  whereby  he  alleges  he  sold  to  appellee 
apiece  of  land  in  consideration  of  the  privilege  he  now  claims.  The  cor- 
poration has  been  in  the  undisturbed  use  and  possession  of  his  land  under 
the  parol  contract  for  a  period  exceeding  fifteen  years,  while  appellant  has 
continued  to  exercise  his  rights  and  privileges  under  it  for  the  same  period. 
Held— That  it  is  now  too  late  for  appellee  to  tender  back  the  land  and  re- 
scind the  contract  upon  the  ground  that  it  was  by  parol,  or  that  there  was 
no  written  order  from  the  board  of  directors  of  the  company  authorizing  the 
purchase. 

2.  Hame— Notice— And  one  who  has  purchased  all  the  stock  in  the  company 
since  the  contract  was  made,  and  is  now  the  sole  stockholder,  has  no  more 
right  to  surrender  the  land  and  repudiate  the  contract  than  the  stockholders 
from  whom  he  purchased;  and  while  the  testimony  shows  that  he  purchased 
with  notice  of,  and  subject  to,  appellant's  claim,  the  question  of  notice  is 
not  material. 

a.  game— Contract  construed— Appellant  acquired  by  his  contract  the 
right  for  himself  and  family  to  pass  all  appellee's  gates  free  of  toll,  but 
others  living  with  him  and  not  depending  upon  him  for  a  support  are  not 
entitled  to  the  benefit  of  the  contract;  nor  are  his  children  who  have  mar* 
ried  and  left  him,  although  living  on  the  same  farm,  entitled  to- its  priv- 
ileges. Appellant  has  also  the  right  to  pass  his  stock  and  haul  his  produce 
free  oi  charge,  but  only  such  stock  as  is  required  to  stock  his  farm  or  as  Is 
fed  upon  it  in  the  ordinary  mode  of  farming,  and  not  that  purchased  in 
speculation  merely. 

J.  B.  White  and  H.  C.  Lilly  for  appellant. 

C.  F.  &  A.  R.  Burnam  and  Robert  Fluty  for  appellee. 
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Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Pryor. 

The  testimony  in  this  case  is  not  only  persuasive  but  conclusive  that  the 
contract  was  made  with  the  appellant  as  alleged  in  his  petition,  and  that 
he  is  entitled  to  pass  the  toll  gates  between  Irvine  and  Richmond  free  of 
charge;  that  the  contract  applies  to  travel  by  his  family  and  hauling  for  his 
own  purposes.  The  corporation  has  been  in  the  undisturbed  use  and  posses- 
sion of  his  land  under  the  parol  contract  for  a  period  exceeding  fifteen  years, 
while  the  appellant  has  continued  to  exercise  his  rights  and  privileges  under 
it  for  the  same  period.  It  is  now  too  late  to  surrender  a  title  thus  acquired 
by  rescinding  the  contract  and  tendering  back  to  the  appellant  the  posses- 
sion and  use  of  what  is  now  the  property  of  the  turnpike  company.  If  the 
appellant  had  instituted  his  action  against  the  company  for  the  possession 
of  this  land,  on  the  idea  that  the  contract  was  by  parol,  or  there-was  no 
written  order  from  the  board  authorizing  the  purchase,  it  is  manifest  that 
no  recovery  could  have  been  had  by  him.  While  there  is  proof  conducing 
to  show  that  some  of  the  stockholders  or  parties  in  interest  were  not  aware 
of  the  extent  of  the  contract,  the  decided  weight  of  the  testimony  shows 
that  the  corporation  and  those  having  the  immediate  supervision  of  the 
road  knew  all  about  it,  and  with  the  additional  fact  that  the  right  of  pas- 
sage, free  of  toll,  wag  exercised  for  so  long  a  time,  there  can  be  no  doubt  as 
to  the  existence  of  such  a  contract,  and  the  rights  of  the  appellant  under  it. 
The  contract  was  evidently  made  with  D.  B.  Williams,  and  the  appellee, 
when  he  purchased  Williams'  interest,  knew  the  nature  of  Park's  claim, 
and  purchased  subject  to  it.  The  question  of  notice,  however,  is  not  ma- 
terial in  this  case.  The  appellee  purchased  the  stock  in  the  corporation.  He 
now  owns  the  stock,  and  when  he  purchased  he  acquired  all  the  property  of 
the  corporation,  and  this  included  the  land  obtained  from  the  appellant  for 
the  use  of  the  company.  He  had  no  more  right  to  surrender  the  land  and 
repudiate  the  contract  than  the  company  had.  The  corporation  is  still  the 
owner  and  the  appellant  the  sole  stockholder,  and  both  are  now  estopped  to 
deny  appellant's  right.  No  other  claim  is  asserted  than  the  right  of  the  ap- 
pellant to  the  passage,  free  for  his  own  family  purposes.  The  fact  that  his 
family  may  have  inoreased  in  numbers  can  make  no  difference.  While  he 
would  have  no  right  to  claim  that  others  living  with  him  and  not  depend- 
ing upon  him  for  a  support  had  the  right  to  the  benefit  of  the  contract,  his 
own  family  had,  and  with  it  the  right  to  pass  stock  and  haul  his  produce  to 
and  from  his  farm  free  of  charge.  If  the  land  had  increased  in  value  it 
would  have  afforded  the  appellant  no  excuse  for  rescinding  the  contract. 
There  is  nothing  in  this  record  showing  that  the  appellant  has  made  an  im- 
proper use  of  the  contract,  and  no  equitable  reason  for  rescinding  it.  The 
contract  is  reasonable,  and  the  exercise  of  rights  under  it  for  so  long  a  time 
is  conclusive  as  against  testimony  merely  negative  in  its  character,  and  that 
in  nowise  contradicts  even  the  statements  made  by  appellant  as  to  the 
making  of  the  contract.  We  think  it  is  also  evident  that  there  were  three 
several  sales  made  of  this  ground— the  last  two  made  so  as  to  enlarge  the 
area  of  ground  for  the  use  of  the  road,  and  in  this  way  the  $20  receipt  was 
executed.  The  appellant's  version  of  the  contract  and  its  details  is  fully 
sustained,  and  the  effect  of  appellee's  statement,  equally  credible,  is  that  he 
knew  nothing  of  the  contract  or  its  terms.    The  judgment  below  is,  there- 
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fore,  reversed,  with  directions  to  issue  an  order  prohibiting  the  appellee,  the- 
turnpike  company,  from  charging  appellant  and  his  family  toll  on  gates 
one,  two,  three  and  four,  or  the  gates  between  Irvine  and  Richmond,  the 
same  to  apply  to  traveling  with  his  wagons  and  vehicles  when  not  hauling 
for  others. 

(On  rehearing -October  25,  1888.) 
We  are  asked  in  a  petition  by  the  appellee  to  make  the  opinion  more  defin- 
ite. The  appellant  has  the  right  to  pass  through  all  the  gates  with  his  stock 
and  the  produce  of  his  farm.  He  has  no  right  to  pass  free  of  toll  stock 
that  he  may  purchase  on  speculation  merely,  but  such  as  would  be  required 
to  stock  his  farm  or  feed  upon  it  in  the  ordinary  mode  of  farming  he  is  en- 
titled to  pass  free  of  charge.  His  children  who  have  married  and  left  him, 
although  living  on  the  same  farm,  are  not  entitled  to  the  privileges  acquired 
by  the  appellant  under  his  contract. 


CASSIDY,  &c.  v.  PENDLETON,  &o. 
(Filed  September  25,  18S8-Not  to  be  reported.) 

1.  The  deed  of  a  married  woman  executed  while  the  Revised  Statutes  were 
in  force  is  attacked  upon  the  ground  that  it  was  procured  by  fraud,  and  also 
that  it  was  acknowledged  in  one  county  before  the  clerk  of  another.  The 
deed  remained  unassailed  for  nearly  thirty  years,  and  until  after  the  death 
of  the  grantee.  Held— That  there  is  no  evidence  that  the  deed  was  procured 
by  fraud,  and  as  to  the  certificate  of  the  clerk  some  verity  must  be  given 
to  his  action,  especially  after  such  a  lapse  of  time.  And  as  he  has  officially 
stated  that  the  female  grantor  acknowledged  the  deed  before  him  in  his 
county,  and  the  testimony  relied  ui)on  to  contradict  that  statement  is  not 
of  a  satisfactory  character,  the  deed  must  be  upheld. 

2.  Clerk's  certificate— -Under  tho  Revised  Statutes  a  clerk's  certificate  of  a 
married  woman's  acknowledgment  to  a  deed  was  merely  prima  facie  evi- 
dence that  tho  deed  was  freely  executed. 

J.  W.  Compton  for  appellants. 

E.  Newman  for  appellees. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  deed  from  Rebecca  Cassidy  and  her  husband  to  Abner  Pendleton  was 
made  in  1856.  It  purports  to  convey  the  entire  interest  of  the  female  grantor 
In  the  farm  of  her  deceased  father.  It  is  claimed  that  it  was  intended  to 
convey  only  her  portion  of  it  outside  of  the  dower  land  allotted  to  her  mother. 

The  deed  is  attacked  upon  the  ground  that  it  was  made  by  mistake  and 
procured  by  fraud  in  so  far  as  it  conveys  any  interest  in  the  dower  land,  and 
also  upon  the  ground  that  it  was  acknowledged  in  Barren  county  before 
the  county  clerk  of  Adair  county,  in  which  latter  county  the  land  is  situated. 
;  Section  31,  chapter  24  of  the  Revised  Statutes,  which  were  then  in  foroe> 
made  the  certificate  of  acknowledgment  by  a  married  woman  to  a  deed 
merely  prima  facie  evidence  that  it  had  been  freely  executed. 
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In  this  instance,  however,  when  we  turn  to  the  testimony,  we  find  that  it 
"tends  to  show  that  the  female  grantor  never  even  saw  the  deed, much  less  signed 
and  acknowledged  it.  She  is  the  only  witness  upon  this  point,  and  was 
sixty  years  old  when  she  testified.  Nearly  thirty  years  had  elapsed  from  the 
time  of  the  transaction.  She  proves  that  she  made  a  sale  to  Pendleton,  but 
only  of  the  portion  of  the  land  that  bad  been  allotted  to  her  as  an  heir,  not 
including  her  interest  in  the  dower  land.  Her  testimony  shows  that  she 
knew  a  deed  had  been  prepared,  and  that  she  started  to  a  gentleman's  bouse 
just  in  the  edge  of  Adair  county  to  acknowledge  it,  but  says  she  met  the 
clerk— the  same  person  who  was  clerk,  and  who  certifies  that  he  took  her 
acknowledgment  in  his  own  county—in  the  road  at  a  certain  place,  and  he 
merely  asked  her  if  it  was  her  trade,  and  she  replied  affirmatively. 

There  is  evidence  tending  to  show  that  the  place  named  by  her  is  in  Barren 
county,  but  quite  near  the  Adair  line;  and  the  draftsman  of  the  deed,  who 
is  now  an  old  man,  testifies  in  substance  that  it  was  his  understanding  that 
she  only  sold  the  seventeen  and  a  half  acres  that  had  been  allotted  to  her 
outside  of  the  dower  land,  and  that  he  thinks  there  must  have  been  a  mis- 
take in  framing  the  deed.  It.  however,  recites:  "Doth  grant,  bargain  and 
sell  unto  Abner  Pendleton,  of  the  State  of  Kentucky  and  county  of  Adair, 
all  of  our  interest  in  the  land  whereon  Elijah  Stevens  lived  at  the  time  he, 
said  Stephens,  died,  said  land  lying  in  the  county  of  Adair  and  on  the  waters 
of  east  fork  of  Little  Darren  river.  Said  Daniel  and  Rebecca  Cassidy  sells 
and  conveys  all  interest  in  said  tract  of  land  allowed  to  us,  lying  on  the  fork 
on  the  east  fork  of  Little  Barren  river,  and  all  its  appurtenances,  it  being 
land  that  snid  Rebecca  Cassidy  derived  as  heir  to  Elijah  Steohens.  We  do 
by  these  presents  sell  all  our  interest  in  said  land,  both  divided  and  un- 
divided, unto  Abner  Pendleton." 

There  is  not  the  slightest  evidence  of  fraud  in  its  procurement.  It  was 
written  by  the  brother  of  the  male  grantor,  and  he  testifies  that  when  he 
did  it  he  knew  the  portion  that  had  been  allotted  to  his  sisrer-in-law,  out- 
side the  dower  land  which  had  not  been  divided,  was  seventeen  and  one-half 
acres;  and  yet  the  deed  does  not  name  the  quantity  conveyed.  If,  however, 
it  was  the  intention  to  convey  her  entire  interest  it  could  not  have  given 
the  quantity,  and  would  have  been  written  as  we  now  find  it,  since  it  could 
not  then  have  been  known  how  muoh  she  would  get  out  of  the  dower  land- 
The  husband  united  in  the  deed,  and  the  record  fails  to  show  that  he  did  not 
understand  its  terms.'  They  were  plain  and  unmistakable.  It  can  hardly 
be  supposed  that  he  would  not  have  objected  to  it  i'  it  was  intended  to  con- 
vey merely  the  wife's  interest  outside  of  the  dower  land. 

The  proof  as  to  the  value  of  the  land  is  meagre.  Enough,  however,  ap- 
pears to  show  that  the  consideration  recited  in  the  deed  is,  at  mo6t,  not  an 
unreasonably  Inadequate  one  for  Mrs.  Cassidy 's  entire  interest  in  the  land, 
subject,  as  her  Interest  in  the  dower  land  then  was,to  a  life  estate.  The  deed 
remained  unassailed  for  nearly  thirty  years.  The  grantee  in  it  had  died  be- 
fore it  was  attaoked.     His  heirs  are  now  asking  that  it  be  upheld. 

Some  verity,  especially  after  such  a  lapse  of  time,  must  be  given  to  the 
action  of  the  clerk,  who  has  officially  stated  in  his  certificate  that  the  female 
grantor  acknowledged  it  before  him  in  his  county.  It  should  not  be  over' 
turned  upon  suspicion,  since  surmise  is  net  proof.  In  view  of  all  of  the 
other  oiroumstances  in  the  case,  according  to  Mrs.  Cassidy  and  her  brother- 
in-law.  entire  honesty  as  witnesses,  yet  their  testimony  is  not  of  a  satisfac- 
tory character. 
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Time,  in  its  roll  of  nearly  thirty  years,  has  naturally  clouded  their  mem- 
ories, while  the  written  memorial  of  the  transactions  in  question  remains 
unchanged. 

The  testimony  fails  to  show  satisfactorily  that  its  statements  are  untrue, 
and  the  judgments  appealed  from  are  affirmed. 


WHITE  v.  AVERY. 

(Filed  September  29,  1888— Not  to  be  reported. ) 

Practice— Permature  submission— As  this  is  an  action  to  recover  land  the 
title  to  which  is  in  parties  who  are  not  before  the  court  the  judgment  must 
be  reversed.  As  the  plaintiff,  appellant,  objected  to  the  submission  and  thus 
raised  the  question  before  the  judgment  was  rendered,  it  was  not  necessary 
to  make  a  motion  to  set  aside  the  judgment  in  the  court  below. 

B.  8.  Montague  and  J.  M.  Wood  for  appellant. 

Chas.  Patterson  aud  J.  T    Collins  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  ooort  by  Judge  Pryor. 

The  trial  below  was  premature.  The  action  is  to  recover  a  tract  of  land 
the  title  to  which  is  in  parties  who  art*  made  defendants  to  the  originul  and 
oross  petition,  and  not  before  the  court.  The  plaintiff  objected  to  the  sub- 
mission, and  raised  this  question  before  the  judgment  was  rendered,  and  it 
was  nut,  therefore,  necessary  to  make  the  motion  to  set  aside  the  judgment 
in  the  court  below. 

Without  passing  on  the  matter  or  considering  the  other  legal  questions 
raised  this  judgment  must  be  reversed  and  remanded  that  the  parties  in  in- 
terest may  be  served  with  process. 


WAHL,  &o.  v.  MURPHY. 
(Filed  September  29,  1888-Xot  to  be  reported.) 

1.  Husband  and  wife— Fraudulent  conveyance— Although  husband  and 
wife,  by  means  of  their  joint  labor,  paid  for  property  sought  to  be  subjected 
by  the  husband's  creditors,  and  the  improvements  since  erected  thereon,  yet 
In  law  the  husband  must  be  regarded  as  having  made  such  payment.  But 
as  the  husband  was  solvent  when  the  property  was  purchased  and  paid  for, 
and  the  liability  now  asserted  against  him  bad  not  then  been  created,  and 
there  is  no  evidence  that  the  deed  of  the  property  was  made  to  him  and  his 
wife  jointly  with  a  view  to  defrauding  any  then  or  future  creditor  of  the 
husband,  the  wife's  right  as  a  grantee  is  valid. 

2.  Improvement  of  wife's  estate  by  husband— As  the  property  has  been  en- 
hanced in  value  by  the  improvements  made  by  the  husband  since  the  crea- 
tion of  the  liability  asserted  against  him,  and  the  improvements  were  not 
necessary  to  the  comfortable  occupation  of  the  property  as  a  homestead,  the 
property  is  liable  to  the  extent  of  such  improvement,  whether  the  improve- 
ments be  considered  as  having  been  made  to  the  wife's  interest  in  the  land 
or  to  the  homestead,  the  hushand  being  entitled  to  a  homestead  in  the  prop- 
erty, as  in  either  case  it  was  an  improper  diversion  of  the  husband's  means. 

8.  Same— Homestead —The  court  set  apart  a  homestead  of  the  value  of  $1,- 
000  and  then  subjected  the  remainder  of  the  lot,  estimated  to  be  worth  $720 
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to  sale  for  the  payment  of  the  amount  estimated  as  the  enhancement  in 
value  of  the  property,  to  be  applied  on  the  plaintiff's  debt,  together  with  in- 
terest on  said  sum  from  the  time  of  bringing  the  action,  and  cost.  Held— 
That  the  liability  has  been  as  equitably  imposed  as  was  perhaps  possible 
Tinder  the  circumstances.  It  was  not  improper  to  thus  allow  interest,  as  the 
appellants  had  the  use  of  the  improvements  when  the  creditor  was  entitled 
to  the  use  of  the  money  expended  in  making  them. 

4.  Same— While  the  property  should  have  been  rented  out  and  the  rents 
applied,  yet,  as  it  appears  that  the  sale  has  been  made  and  the  portion  or- 
dered to  be  sold  purchased  by  the  wife  in  satisfaction  of  the  liability,  the 
judgment  should  not,  under  such  circumstances,  be  reversed  beoause  it  or- 
dered a  sale. 

W.  N.  &  J.  J.  Sweeney  for  appellants. 

Weir,  Weir  &  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Conceding  that  the  appellants,  as  husband  and  wife,  by  means  of  their 
joint  labor,  paid  for  the  property  in  contest  and  the  improvements  since 
erected  thereon  by  them,  yet  in  law  the  husband  must  be  regarded  as  having 
made  such  payment.  He  was  solvent,  however,  when  the  property  was  pur- 
chased and  paid  for,  and  the  liability  now  asserted  against  him  had  not 
then  been  created.  There  is  no  evidence  tending  to  show  that  the  deed  for 
the  property  was  made  to  him  and  his  wife  jointly  with  a  view  to  defraud- 
ing any  then  or  future  creditor  of  the  husband.  Her  right  as  a  grantee  is, 
therefore,  valid. 

The  claim  that  the  averment  in  the  petition,  that  the  husband  has,  since 
the  creation  of  the  liability  now  in  suit,  built  and  paid  for  the  dwelling 
thereon  at  an  expense  of  $1,500,  is  undenied,  is  not  well  founded.  It  is  sub- 
stantially traversed.  It  is  averred  in  the  answer  that  all  of  the  improve- 
ments were  erected  prior  to  that  time  save  "a  stable  and  saloon,  costing 
about  $380." 

The  husband  is  entitled  to  a  homestead  in  the  property.  He  has,  together 
with  his  family,  occupied  it  as  a  home  since  about  the  time  of  its  purchase 
in  1881.  If,  however,  since  the  creation  of  the  liability  now  asserted,  he  has, 
by  lasting  and  permanent  improvements,  enhanced  the  value  of  the  wife's 
interest  in  the  land,  it  may,  to  the  extent  of  such  enhancement,  be  subjected 
to  the  debt;  and  if  he  has  erected  such  improvements  upon  the  homestead 
since  the  creation  of  the  debt,  and  they  were  not  necessary  to  make  it 
habitable  or  to  its  comfortable  occupation,  then  tjiis  increased  value  is 
equally  liable. 

The  law  will  not  permit  him  to  thus  apply  his  means  and  leave  his  cred- 
itor unpaid.  They  should  go  to  p«y  his  debt  instead  of  enriching  his  wife 
or  himself  under  an  exemption  law  which,  while  it  is  libera]  to  him,  re- 
quires him  at  the  same  time  to  deal  justly  by  his  creditors.  In  this  instance 
not  only  is  it  stated  in  the  answer,  but  it  is  shown  by  the  evidence,  that, 
since  the  creation  of  the  liability  in  suit,  the  husband  has  erected  upon  this 
joint  property  of  himself  and  wife, which  originally  cost  $1,500,  a  stable,  or  a 
large  addition  to  a  stable,  and  also  a  saloon,  both  costing  about  &80,  and 
there  is  testimony  showing  that  they  have  enhanced  the  value  of  the  prop- 
erty to  that  extent.  These  improvements  were  not  necessary  to  the  comfort- 
able occupation  of  the  place  as  a  homestead.  It  was  the  duty  of  the  husband 
to  have  paid  the  money  that  he  so  used  to  his  creditor.    Whether,  then,  the 
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improvement  be  considered  as  having  been  made  to  the  wife's  interest  in 
the  land  or  to  the  homestead,  it  was  equally  an  improper  diversion  of  the 
husband's  means,  and  the  liability  by  reason  of  it,  therefore,  exists. 

The  testimony  is  conflicting  as  to  the  extent  of  the  enhancement,  but  the 
chancellor  passed  upon  this  question  of  value  and  fact,  and  there  is  evidence 
sufficient  to  support  bis  conclusion: 

He,  by  his  commissioners,  set  apart  a  homestead  of  the  value  of  11,000  in 
the  property,  and  then  subjected  the  remainder  of  the  lot,  estimated  by  tbe 
commissioners  to  be  worth  $720,  to  a  sale  for  the  payment  of  said  1280,  to  be 
applied  on  the  appellee's  debt,  together  with  interest  on  said  sum  from  the 
time  of  the  bringing  of  this  action  and  the  costs.  It  was  not  improper  to 
thus  allow  interest,  as  the  appellants  had  the  use  of  the  improvements  when 
the  creditor  was  entitled  to  the  use  of  the  money  expended  in  making  them, 
and  the  allowance  of  costs  was  an  incident  of  the  recovery. 

It  is  questionable  whether  the  property  should  not  first  have  been  divided 
and  the  liability  then  imposed  ratably  upon  each  portion,  or  altogether  upon 
that  of  the  husband.  The  homestead,  while  belonging  to  the  husband,  is, 
however,  not  only  allowed  for  his  benefit,  but  also  for  the  wife  and  children, 
if  any;  and  the  liability,  in  view  of  this  fact,  has  been  as  equitably  imposed 
as  was,  perhaps,  possible  under  the  circumstances.  It  was  improper  to  de- 
cree a  sale.  The  property  should  have  been  rented  out,  or  its  use  so  applied 
by  the  chancellor  as  to  satisfy  the  liability  without  depriving  the  owner  of 
the  estate. 

It,  however,  appears  from  the  record  that  the  sale  has  been  made  and  tbe 
portion  ordered  to  be  sold  purchased  by  the  wife  in  satisfaction  of  thelia* 
bility,  and  under  such  circumstances  tbe  judgment  below  should  not,  in 
our  opinion,  be  reversed  because  it  ordered  a  sale.  The  party  interested  has 
merely  paid  what  was  a  charge  upon  the  land,  and  yet  holds  it. 

Judgment  affirmed. 


SCOBEK,  &c.  v.  BRIDGES  &  CO.,  &c. 
(Filed  September  21),  1888.) 

1.  Descent  and  distribution— Purchaser  of  heir's  interest— Advancements 
— The  estate  of  an  intestate  descends  to  the  heir  free  of  any  lien  for  debts 
due  by  the  heir  to  the  estate,  the  estate  standing  as  any  other  creditor  of  the 
heir.  Therefore,  if  a  judgment  creditor  has  the  interest  of  the  heir  sold 
under  execution  before  6iiit  is  brought  for  a  settlement  of  the  estate,  or  be- 
fore any  steps  have  been  taken  by  the  estate  or  the  other  heirs  to  acquire  a 
lien,  the  purohaser  will  hold  as  against  the  other  heirs,  being  required,  how- 
ever, to  account  in  the  division  of  the  estate  for  advancements  made  by  the 
intestate  to  tbe  heir,  as  the  heir  himself  would  have  been  required  to  do,  tbe 
purchaser  acquiring  no  greater  interest  than  tbe  heir  had  in  the  estate. 

In  this  action  by  the  purchasers,  under  an  execution  in  their  favor,  of  tbe 
undivided  interest  of  a  son  in  the  estate  of  his  deceased  father,  seeking  to  have 
the  estate  divided,  it  is  held  that  money  furnished  by  the  father  to  the  son, 
for  which  the  son  executed  his  notes  with  the  understanding  that  they  were 
to  be  accounted  for  out  of  the  estate  at  his  father's  death,  is  to  l«  regarded 
as  an  advancement,  for  which  the  purchasers  must  account  in  the  division 
of  the  estate. 

2.  Same— Subrogation— The  fact  that  the  debts  for  which  tbe  land  was  sold 
were  debts  for  which  the  father  was  liable  as  surety  for  the  son  does  not 
affect  the  rights  of  the  purchasers,  the  exeoution  creditors,  or  furnish  any 
reason  for  subrogating  the  heirs  to  their  rights. 
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•John  D.  Carroll  for  appellants. 
^Wm.  Carroll  for  appellees. 
Appeal  from  Henry  Cirouit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Christopher  Soobee  at  his  death  was  the  owner  of  a  tract  of  land  in  the 
•county  of  Hemy,  and  left  surviving  him  several  children.  He  died  intes- 
tate, and  his  personal  estate  was  insufficient  to  pay  his  debts.  His  son,  J. 
W.  Scobee,  was  indebted  to  the  appellees,  and  they  having  reduced  their 
debts  to  judgment,  had  an  execution  or  executions  issued  and  levied  on  the 
undivided  interest  of  the  son,  J.  W  Scohee,  in  the  land  that  descended  to 
him  from  his  father.  The  land  was  sold  and  purchased  by  the  appellees, 
who  obtained  a  conveyance  from  the  sheriff  and  are  now  seeking  a  division 
of  the  lano,  claiming  that,  they  are  the  owners  of  J.  W.  Scobee's  undivided 
interest.  The  other  children  are  resisting  the  claim  of  the  appellees  on  two 
grounds : 

First.  They  say  that  their  father  was  liable  as  the  surety  of  J.  W.  Scohee 
•on  several  notes,  amounting  to  a  considerable  sum  of  money,  and  bis  per- 
sonalty not  being  sufficient  to  pay  his  debts  his  personal  representatives 
Hied  a  petition  for  a  settlement  of  his  estate  and  a  sale  of  the  land  to  pay 
the  debts;  that  among  the  debts  for  which  the  land  was  sold  were  the  debts 
for  which  the  intestate  vas  liable  as  the  surety  of  his  son,  and  hefore  the 
individual  creditors  of  J.  W.  Scobee  can  take  this  land,  purchased  under  the 
-execution,  they  must  acoount  to  the  other  heirs  for  the  amount  the  estate 
has  had  to  pay  for  their  brother.  There  was  no  action  Dending  for  a  settle- 
ment of  the  intestate's  estate  when  the  executions  issued  by  the  appellees  on 
their  judgment  against  J.  W.  Scobee.  or  any  action  pending  by  the  admin- 
istrators or  heirs  of  the  intestate,  under  whirh  any  lien  had  been  created  on 
the  land  desconding  to  J.  W.  Soobee  from  his  father.  The  estate  of  the  in- 
testate stood  only  as  an  ordinary  creditor  of  the  son.  the  latter  becoming  a 
debtor  only  to  the  personal  representatives  upon  their  payment  of  the  debts 
due  by  the  son.  and  for  which  the  father  was  liable  as  the  surety.  The  es- 
tate descended  to  the  son  free  of  any  lien  for  the  debts  due  to  the  father,  and 
these  creditors  having  levied  their  executions  and  purchased  this  interest  of 
Jas.  W.  Scobee.  will  hold  it  as  against  any  other  creditor  when  no  lien 
exists.  The  statute  gives  no  lien,  and  the  most  vigilant  in  acquiring  a  lien 
by  operation  of  law  will  be  entitled  as  against  those  who  fail  to  ccerce  pay- 
ment. 

The  second  ground  relied  on  is:  that  two  notes,  fxecuted  by  Jas.  W. 
Scobee,  the  son,  to  his  father,  were  given  to  evidence  the  amount  of  ad- 
vancements made  to  him,  and  must  be  accounted  for  by  James  or  those 
claiming  his  interest  in  the  divisiou  of  the  estate. 

The  statute  provides:  "Any  real  or  personal  property  or  money  given  or 
devised  by  a  parent  or  grandparent  to  a  descendant  shall  be  charged  to  the 
descendant,  or  those  claiming  through  him,  in  the  division  and  distribution 
of  the  undivided  estate  of  the  parent  or  grandparent,  and  such  party  shall 
receive  nothing  further  therefrom  until  the  other  descendants  are  made  pro- 
portionately equal  with  him,  according  to  his  descendible  and  distributive 
share  of  the  whole  estate,  real  and  personal,  devised  and  undevised."  (Gen- 
eral Statutes,  chapter  31,  section  15.) 

The  notes  claimed  as  advancements  are  executed  in  the  ordinary  mode, 
and  amount,  the  principal,  to  $330.    It  was  held  below  that  the  money  was 
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not  given  as  an  advancement,  and,  therefore,  only  a  debt  and  no  account 
was  required  to  be  taken  in  the  division  of  the  estate  with  a  view  to  pro- 
ducing equality  in  the  division.  There  is  a  direct  issue  raised  by  the  reply 
of  the  creditors  as  to  whether  the  money  was  an  advancement  or  gift  by  the 
testator. 

There  are  but  two  witnesses  on  this  point,  both  of  them  sons  of  the  intes- 
tate, and  one  the  debtor.  They  both  swear  that  the  money  was  given,  and 
the  notes  to  be  collected  or  accounted  for  out  of  the  portion  of  the  estate 
going  to  J.  W.  Scobeo  at  his  father's  death.  J.  W.  Scobee  says  the  notes 
were  executed  after  the  money  was  given  to  him.  and  to  evidence  only  the 
amount  received  by  him  in  the  way  of  advancements.  That  the  money  was 
given  to  the  son  the  father  repeatedly  declared,  and  if  such  a  gift  is  required 
to  be  accounted  for  by  the  heir  in  the  division  of  the  estate  the  creditor 
purchasing  the  interest  of  the  heir  under  a  coercive  sale  acquires  no  greater 
interest  than  the  heir  had  in  the  estate.  These  notes  had  been  executed  for 
years  prior  to  the  death  of  the  intestate.  His  son  was  insolvent,  and  always 
had  been,  and  if  the  testimony  of  the  two  sons  is  to  be  relied  on,  and  there 
is  nothing  affecting  their  credibility  in  the  record,  the  money  evidenced  by 
the  notes  was  a  gift  and  not  the  creation  of  a  debt,  and  must  be  accounted 
for  by  the  son  in  the  division.  The  estate  was  small,  and  all  the  land  has 
been  sold  for  the  payment  of  the  intestate's  debts  but  lift  acres,  and  this  in- 
cludes the  widow's  dower. 

The  appellees  claim  that  their  purchase  under  their  executions  gives  them 
a  perfect  title  as  against  the  other  heirs  by  reason  of  section  8  of  article  I,. 
chapter  44,  General  Statutes,  that  provides:  "When  the  heir  or  devisee  shall 
alien,  before  suit  brought,  the  estate  descended  or  devised,  he  shall  be  liable 
for  the  value  thereof,  with  legal  interest  from  the  time  of  alienation;  *  *  * 
but  the  estate  so  aliened  shall  not  be  liable  to  the  creditors  in  the  hands  of  a 
bona  fide  purchaser  for  a  valuable  consideration." 

This  statute  was  evidently  intended  to  apply  to  voluntary  sales  made  by 
the  heir,  upon  whom  the  descent  had  been  cast,  to  a  bona  fide  purchaser, 
and  not  to  coercive  sales  made  under  an  execution  or  other  legal  process. 

The  purchasers  ,u nder  this  forced  sale  acquired  no  greater  interest  than  the 
heir  had;  that  interest  subject  to  be  enlarged  or  diminished  (the  parent 
dying  intestate)  by  the  advancements  made,  if  any,  to  the  various  children. 

It  is  insisted  by  counsel  for  the  appeellants  that  these  appellees  are  not 
bona  flde  purchasers  for  value:  first,  because  the  debts  for  which  judgment 
had  been  rendered  were  long  since  due,  and,  further,  that  the  appellees  had 
notice  before  the  deed  was  made  to  them  by  the  sheriff  of  the  pt  nding  of  the 
action  for  the  settlement  of  the  estate.  We  perceive  nothing  showing  that 
these  creditors  had  any  notice  whatever  that  Jas.  W.  Sconce  was  indebted  to 
his  father,  and  having  levied  these  executions  and  obtained  the  legal  title, 
we  see  no  reason  for  subrogating  the  heirs  to  the  rights  of  their  creditors, 
whose  debts  were  paid  by  the  father's  estate  by  reason  of  his  liability  as 
surety,  and  paid  after  the  legal  title  had  been  obtained. 

The  10th  section  of  chapter  44  seems  to  provide  for  the  heir  in  a  case  like 
this.  It  provides  that  the  heir  may  obtain,  "by  the  proper  procedure,  a  lien 
on  any  specified  property  descended  or  devised,  not  theretofore  aliened,  but 
not  so  as  to  prejudice  thereby  any  other  creditor."  No  lien  was  created  on 
the  land  descended   to  J.  W.  Scobee  by  either  the  heirs  or  the  administrator 
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of  the  father  before  the  legal  title  was  acquired  by  these  purchasers,  and, 
therefore,  they  hold  as  against  the  heirs,  accounting,  in  the  division  of  this 
land,  for  the  amount  of  the  principal  of  the  two  notes  executed  by  the  son. 
to  the  father. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions  to  per- 
mit the  appellees  to  pay  this  money  to  the  heirs;  or,  if  not,  they  will  ac- 
oount  for  it  in  the  division  of  tbe  land  between  them. 

On  a  petition  for  a  modification  it  is  asked  that  the  claim  of  the  appellees 
be  confined  to  the  116  acres,  the  balance  of  the  land  left  after  the  sale  made 
for  the  payment  of  debts.  We  understand  that  this  is  the  only  land  left . 
about  which  the  appellants  and  appellees  can  have  any  controversy.  There 
is  nothing  else  out  of  which  the  advancements  can  be  equalized,  and  it  there- 
fore follows,  so  far  as  appears  from  this  record,  that  the  appellees  take  the 
Interest  of  the  heir  in  the  116  acres,  subjeot  to  the  two  notes,  for  which  they 
must  account,  either  by  paying  them  or  by  obtaining  less  land  in  the  divi- 
sion. 


STEVENS,  &c.  v.  DEERING,  &c. 
(Filed  September  39,  18fr8-Not  to  be  reported. ) 

1.  Void  judgments— The  proceedings  authorized  by  the  Civil  Code  for  re- 
versing, vacating  or  modifying  judgments  apply  where  a  judgment  is  merely 
erroneous  and,  therefore,  voidable,  but  are  not  necessary,  nor  intended  to  be 
resorted  to,  where  a  judgment  is  a  nullity.  Therefore,  a  void  judgment  may 
be  resisted  in  any  court  of  general  jurisdiction,  and  not  merely  in  the  court 
which  rendered  it. 

2.  Same— Married  women— Where  a  married  woman  who  has  not  been 
made  a  feme  sole  executes  a  note,  not  in  consideration  of  necessaries  for 
herself  or  family,  it  is  a  mere  nullity,  and  no  personal  judgment  on  it  can 
be  legally  rendered  against  her. 

3.  The  failure  of  a  married  woman  to  plead  coverture  as  a  defense  to  an 
action  does  not  conclude  her  from  afterwards,  and  in  another  action,  con- 
testing the  enforcement  of  the  judgment,  or  Jrom  claiming  that  the  proceed- 
ings had  under  it  are  void,  if  it  be  in  fact  a  void  judgment. 

Geo.  Denny,  Jr.,  for  appellants. 

D.  G.  Falconer  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  1878  W.  M.  Wilson  instituted,  in  the  Fayette  Court  of  Common  Pleas, 
an  action  ordinary  and  recovered  judgment  on  a  promissory  note  for  156. 
executed  M*\rch  1,  1876,  by  Sarah  F.  Stevens  and  Matthew  Stevens,  and 
bearing  interest  at  the  rate  of  8  per  cent,  from  date. 

April,  1879,  an  execution  was  issued  on  the  judgment,  and,  as  appears 
from  an  endorsement  thereon,  was  levied  upon  the  interest  of  Sarah  Stevens 
in  a  tract  of  land,  and,  August,  1880,  under  an  exponas,  said  interest,  ap- 
praised at  $765,  was  sold,  the  plaintiff  becoming  purchaser  at  the  sum  of 
$54.29,  being,  as  stated  in  the  return  of  the  officer,  amount  of  debt,  interest 
and  cost. 

March  16.  1883.  a  deed  was  executed  by  the  sheriff  for  the  interest  so  sold 
to  Eliza  R.  Wilson,  widow  and  devisee  of  W.  R.  Wilson,  then  dead,  and. 
March   9,  1885,  Eliza  R.  Wilson  conveyed  it  to  R.  H.  Wilson,  who.  on   the. 
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same  day,  mortgaged  It  to  appellees,  William  Deering  &  Co.,  to  secure  pay- 
ment of  a  debt  for  fl)50. 

March  20,  1887,  William  Deering  &  Co.  instituted  this  action  in  the  Fay- 
ette Circuit  Court  against  the  mortgagor  and  the  other  parties  owning 
undivided  Interest  in  the  land,  asking  judgment  dividing  the  land  and  sub- 
jecting the  alleged  interest  of  R.  H.  Wilson  in  right  of  Mrs.  Stevens  to  the 
payment  of  the  plaintiff's  mortgage  debt.  And,  May  20,  1887,  Sarah  F. 
Stevens  and  Matthew  Stevens  tendered  their  petition  and  moved  the  court 
to  make  them  parties  to  the  actions,  and  the  court  permitted  it  filed.  Bat 
subsequently,  May  21.  1887,  the  court  sustained  a  motion  of  the  plaintiffs  to 
strike  from  the  record  and  dismiss  the  petition,  from  which  order  this  ap- 
peal is  prosecuted. 

The  ground  upon  which  the  right  to  file  t!ae  petition  and  to  contest  the 
right  of  the  plaintiffs  to  subject  the  said  interest  in  the  land,  as  alleged,  is 
that  at  the  date  of  the  note  upon  which  suit  was  instituted  by  W.  M.  Wil- 
son in  1878,  and  at  the  date  of  the  judgment  in  his  favor,  Sarah  F.  Stevens 
was  and  has  ever  since  been,  a  married  woman,  and  that  consequently  the 
note  was,  as  to  her,  a  nullity,  and  the  judgment  and  all  the  proceedings 
under  it  are  void.  Treating  the  motion  to  strike  from  the  record  and  to 
dismiss  the  petition  of  Sarah  P.  and  Matthew  Stevens  as  equivalent,  to  a 
general  demurrer,  and  the  judgment  thereon  as  if  rendered  on  demurrer* 
the  question  is  presented  for  our  consideration  whether  the  facts  stated  by 
them  are  sufficient  to  constitute  a  defense  to  the  action  to  subject  and  sell 
said  interest  in  the  land  to  satisfy  the  plaintiff's  debt.  And  the  determina- 
tion of  that  question  involves  the  inquiry  whether  the  judgment  rendered  iu 
1878  by  another  court  can  be  attacked  in  thin  action  ;  and,  if  so,  whether  that 
judgment  is  to  be  treated  as  valid  and  effectual  for  any  purpose,  or  void. 

The  questions  involved  here  have  all  been  recently  passed  on  and  decided 
by  this  court  in  the  case  of  Parson,  &e  v.  Spencer,  &c.,  83  Ky.,  8(>5.  and  if 
the  principles  there  settled  are  to  be  adhered  to  there  is  no  room  for  discus- 
sion of  the  questions  presented  here.  In  that  oase  the  judgment  wus  ren- 
dered in  another  court  and  county  than  where  it  was  attached. 

The  proceedings  authorized  by  the  Civil  Code  for  reversing,  vacating  or 
modifying  judgments  applies  when  they  are  merely  erroneous  and,  therefore, 
voidable,  but  are  not  necessary  nor  intended  to  be  resorted  to  when  a  judg- 
ment is  a  nullity,  and  its  enforcement,  consequently,  may  be  resisted  in  ary 
court  of  general  jurisdiction.  Nor,  as  decided  in  that  case,  does  the  failure 
of  a  married  woman  to  plea«l  coverture  as  a  defense  to  an  action  conclude 
her  from  afterwards,  and  in  another  action,  contesting  enforcement  of  the 
judgment,  if  it  be  in  fact  a  void  judgment.  For,  said  the  court  in  that  cafe: 
"'If.  as  is  unquestionably  true,  a  judgment  is  void  if  the  court  rendering  it 
had  no  jurisdiction  for  want  of  service  of  process,  then,  it  seems  to  us,  that 
it  should  be  equally  so  if  the  one  served  with  process  is  incapacitated  by  law 
from  retaining  an  attorney,  or  has  no  such  legal  existence  as  authorized  a 
personal  liability.  In  the  one  case  the  court  has  no  jurisdiction,  and  in  the 
other  there  is  nothing  within  its  jurisdiction  which  has  a  legal  existence." 

It  is  stated  in  the  petition  of  appellees  that  Sarah  F.  Stevens  never  had 
been  made  a  feme  sole:  that  the  consideration  of  said  note  had  not  been 
given  for  necessaries  for  herself  or  family,  nor  bad  credit  been  given  to  ber 
for  same. 

It  seems  to  us,  if  these  statements  be  true,  the  note  upon  which  Wilson, 
in  1878,  was,  as  held  under  similar  circumstances  in  Green  v.  Page,  80  Ky., 
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868,  a  mere  nullity,  and  no  personal  judgment  on  it  could  be  legally  ren- 
dered against  Mrs.  Stevens,  and  that  i*  is  now  competent  for  her  to  prevent 
its  enforcement  as  it  would  have  been  for  her,  or  her  husband  for  her,  to  set 
up  the  same  defense  in  the  original  action.  In  our  opinion  the  lower  court 
erred  in  dismissing  the  petition  which  contains  a  statement  of  facts  that,  if 
true,  constitute  a  defense  to  the  action  and  are  sufficient  to  prevent  the  sub- 
jection and  sale  of  Mrs.  Stevens'  interest  in  the  land  to  satisfy  the  plaintiff's 
debt. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


BANXOX  v.  ROHMEISER. 

(Filed  September  20,  1888— Not  to  be  reported.) 

Injunction— Rules  for  contempt— By  the  terms  of  the  judgment  appealed 
from  appellant  is  "enjoined,  directed  and  commanded"  to  restore  an  alley 
which  appellee  claims  the  right  to  use  "to  the  same  condition  in  which  it 
was  just  prior  to  the  erection  of  the  walls  and  the  making  of  the  excavations 
referred  to  in  the  petition  within  thirty  days  from  this  date."  This  is  an  . 
application  for  a  rule  against  appellant  to  answer  for  contempt  in  continu- 
ing the  construction  of  the  building  by  putting  additional  stories  upon  it. 
Held— That  while  this  may  be  technically  a  violation  of  the  injunction,  it 
does  not  in  fact  obstruct  the  alley  more  than  it  was  obstructed  when  the 
suit  was  commenced,  and  as  appellant  alone  will  suffer  injury  thereby  ii> 
the  event  the  judgment  is  affirmed,  the  rule  asked  for  is  not  necessary  to 
the  ends  of  justice. 

T.  F.  Hargis,  Lane  &  Burnett  and  J.  R.  M.  Polk  for  appellant. 

O'Neal,  Jackson  &  Phelps  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

By  the  terms  of  the  judgment  rendered  in  this  case  appellant  "is  enjoined, 
directed  and  commanded  to  restore  said  alley  to  the  same  condition  in  which 
it  was  just  prior  to  the  erection  of  the  walls  and  the  making  of  the  excava- 
tions referred  to  in  the  petition  within  thiity  days  from  this  date,  and  in 
the  event  he  fails  to  do  so  within  said  time  the  plaintiff  may  restore,  or 
cause  to  be  restored,  to  said  condition  at  the  cost  of  defendant,  and  for  such 
failure  the  defendant  may  be  proceeded  against  for  contempt." 

If  that  judgment  should  be  affirmed  ample  power  will  exist  in  the  lower 
court  to  compel  appellant  to  remove  not  only  the  walls  and  excavations 
made  by  him  before,  but  those  put  there  since  the  judgment  was  rendered, 
and  thus  completely  restore  the  alley  to  the  condition  it  was  originally. 

While,  therefore,  continuing  the  construction  of  the  building  by  putting 
additional  stories  upon  it  after  the  judgment  was  rendered  may  be  tech- 
nically a  violation  of  the  injunction,  it  does  not  in  fact  obstruct  the  alley 
more  than  it  was  obstructed  when  the  suit  was  commenced,  and  appellant 
alone  will,  in  the  end,  sustain  injury  thereby  in  case  the  judgment  is 
affirmed. 

The  motion  for  a  rule  against  him  to  answer  for  an  alleged  contempt  is 
consequently  not  necessary  to  the  ends  of  justice,  nor  for  protecting  the 
rights  of  appellee,  and  must  be  overruled. 
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KENTUCKY  SUPERIOR    COURT. 


ROGGE  v.  CASSIDY. 
(Filed  September  19,  1888.) 

1.  Negotiable  instruments— Misappropriation  of  accommodation  paper— In 
an  action  by  appellee  against  appellant  upon  a  note  executed  by  appellant 
jointly  with  H.,  made  payable  to  the  "German  National  Bank  of  Newport," 
appellee  alleges  that  the  note  was  executed  by  the  obligors  for  the  purpose  of 
discounting  it  and  raising  money  thereon ;  that  the  bank  named  as  payee  re- 
fused to  discount  it,  whereupon  H.  placed  it  in  the  hands  of  K.,  with 
instructions  to  discount  it;  that  plaintiff  received  it  from  K.,  paying  him 
the  price  agreed  upon,  which  was  paid  by  K.  to  H.  For  defense  appellant 
alleges  that  the  note  was  executed  by  him  to  be  delivered  to  the  German 
National  Bank  in  renewal  of  a  note  payable  to  said  bank  upon  which  he, 
appellant,  was  bound  as  the  surety  of  H.,  and  that  the  note  was  delivered  to 
H.  with  the  distinct  agreement  that  it  was  to  be  used  for  that  purpose;  that 
H.  was  in  failing  circumstances  at  that  time,  and  that  he  would  not  have 
signed  a  note  to  enable  H.  to  raise  money.  Held— That  the  answer  pre- 
sented a  good  defense.  The  accommodation  party  had  an  interest  in  the 
application  of  the  paper  to  the  purpose  for  which  it  was  intended,  and, 
therefore,  the  application  of  the  paper  to  another  purpose  constitutes  a  mis- 
appropriation. 

2.  Parties  to  actions— Where  the  payee  named  in  a  note  was  merely  the 
nominal  payee,  and  never  had  any  right,  claim  to  or  interest  in  the  note,  be 
is  not  a  necessary  party  to  an  action  by  the  holder,  although  the  latter  has 
received  the  note  by  delivery  merely. 

C.  J.  Helm  for  appellant. 

D.  A.  Glenn  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 
Opinion  of  the  court  by  Presiding  Judge  Ward. 

Appellee  instituted  suit  upon  the  following  note : 
<4#30<UlO.  Newport,  Ky.,  October  19,  1*&5. 

"Ninety  days  after  date  we  jointly  and  severally  promise  to  pay  to  the 
German  National  Bank  of  Newport,  or  order,  three  hundred  dollars,  nego- 
tiable and  payable  at  its  banking  office  in  Newport,  Ky.,  for  value  received, 
and  we  hereby  direct  the  proceeds  of  this  note,  when  discounted,  to  be  placed 

to  the  credit  of 

"H.  H.  HELMAN, 

"CHAS.  H.  ROGGE." 
It  is  alleged,  in  substance,  that  the  note  was  executed  by  the  defendants 
for  the  purpose  of  discounting  it  and  raising  money  thereon,  that  the  Ger- 
man National  Bank  refused  to  discount  it,  whereupon  Helman  placed  it  in 
the  hands  of  Kendall,  with  instructions  to  discount  it,  whereupon  plaintiff 
received  it  from  Kendall,  paid  him  the  price  agreed  upon,  which  was  paid 
<iy  Kendall  to  Helman. 

Appellant  filed  a  special  demurrer  to  the  petition,  which  was  that  the 
tierman  National  Bank  was  not  a  party. 
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We  are  aware  that  it  has  been  decided  in  a  number  of  cases  that  if  the 
payee  of  a  note  transfers  it  by  delivery  merely,  instead  of  by  endorsement, 
that  the  legal  title  to  the  paper  does  not  pass  to  the  holder,  and  that  the 
payee  is  a  necessary  party.  But  the  reasons  upon  which  that  rule  is  founded 
have  no  application  to  the  facts  of  this  case.  Here  the  allegations  of  the 
petition  show  that  the  nominal  payee  never  had  any  right,  claim  to  or  in- 
terest in  this  note,  and  these  things  being  true  there  could  be  no  reason  or 
necessity  whatever  for  making  him  a  party. 

It  is  true  that  in  the  case  of  Ward  v.  Northern  Bank,  14  B.  M.,  283,  the 
Northern  Bank,  who  sustained  the  same  relation  to  the  note  in  that  case 
that  the  German  National  Bank  does  to  the  one  in  this  case,  was  united  as 
party  plaintiff  and  its  right  to  maintain  the  suit  for  the  benefit  of  the  holder 
commented  upon,  yet  the  question  ns  to  the  necessity  of  its  being  made  a 
party  was  not  raised,  and  that  case  could,  with  the  same  force,  be  relied 
upon  as  an  authority  that  Hall,  the  assignor  of  the  holder,  was  a  necessary 
party. 

We  think  the  special  demurrer  was  properly  overruled. 

The  defendant,  Rogge,  did  not  answer  when  the  demurrer  was  overruled 
and  judgment  was  rendered.  A  few  days  thereafter  he  presented  an  answer 
and  moved  to  have  the  judgment  set  aside  and  answer  filed.  This  motion 
was  overruled.  Why  does  not  appear;  but  it  is  said  in  argument  that  the 
answer  was  refused  because  it  did  not-,  in  the  opinion  of  the  court,  present 
a  defense. 

The  answer  should  have  been  allowed  if  it  presented  a  defense,  and  we 
will,  therefore,  consider  that  question. 

The  answer  denied  that,  the  note  was  executed  for  the  purpose  or  with  the 
intention  of  being  discounted  or  obtaining  the  proceeds  thereon;  on  the 
contrary  it  was  averred  "that  the  German  National  Bank  of  Newport,  Ky., 
the  payee  of  said  note,  held  another  note  in  which  he,  his  co-defendants, 
and  one  George  Bockweg  were  joint  obligors  and  payors,  and  said  bank  the 
payee,  for  1500,  which  was  about  due,  and  he  executed  the  note  sued  on 
herein  with  the  distinct  agreement  and  understanding  with  the  defendant, 
H.  H.  Helman,  that  said  George  Bockweg  was  to  execute  the  same,  and  that 
said  Helman  was  to  deliver  the  same  when  so  executed  to  the  said  bank  in 
renewal  of  $300  of  said  note  of  loOO,  and  to  pay  the  remaining  $200.  He  says 
that  said  Helman,  at  said  last  named  date,  was  in  failing  circumstances 
and  that  he  did  not  in  fact  and  would  not  have  signed  said  note  for  him  to 
raise  money  on,  but  only  for  the  purpose  of  extending  the  time  of  payment 
of  an  existing  liability  of  defendant  for  said  Helman.  *  *  *  He  says  he 
was  in  fact  the  surety  of  Helman  on  said  note,  and  received  no  part  of  the 
loan  or  proceeds  of  said  note."  He  denies  any  knowledge  or  information  as 
to  what  plaintiff  paid  for  the  note,  and  calls  upon  him  to  state  what  he  did 
pay  for  it.  He  denies  that  the  note  was  ever  presented  to  the  German  Na- 
tional Bank  for  discount  or  the  receipt  of  the  proceeds. 

It  is  insisted  for  appellee  that  the  cases  of  Smith  v.  Moberly,  &c,  10  B. 
M.,  266,  and  Ward  v.  Northern  Bank,  14  B.  M.,  283,  and  Frank,  &c.  v. 
Quast,  &c,  9  Ky.  Law  Rep.,  781,  are  conclusive  against  appellant. 

Without  stating  the  facts  of  said  cases  at  length  it  is  deemed  sufficient  of 
them  to  say  that  it  was  admitted  that  the  notes  were  made  for  the  purpose 
of  enabling  the  principal  to  borrow  money  thereon,  and  that  in  each  case 
the  note  accomplished  the  purpose  for  which  it  was  made,  that  of  borrowing 
money,  and  it  was,  the  £  fore,  held  to  be  a  matter  of  little  or  no  consequence 
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whether  the  money  was  borrowed  from  one  person  or  another,  or  whether- 
the  payeo  named  in  the  note  was  the  holder ;  as  the  note  was  assignable  any 
one  to  whom  it  might  be  assigned  would  become  the  creditor  of  the  makers. 
In  one  case  it  is  said  :  ''The  note  was  used  to  accomplish  the  object  for  whiob 
it  was  originally  intended,  not,  it  is  true,  in  the  manner  contemplated,  but 
in  one  that  did  not  alter  or  Increase  the  liability  of  the  surety." 

In  another  case  it  is  said:  ''The  main  purpose  for  which  they  signed  the 
note  was  to  give  it  credit  and  to  enable  Johnson  (the  principal)  to  realize 
money  by  its  sale,  and  although  the  defendants  doubtless  expected  that  the 
money  would  be  procured  from  the  Northern  Bank  of  Kentucky,  to  whom 
the  note  was  made  payable,  this  expectation  was  founded  upon  the  idea  that 
it  was  the  proper  business  and  interest  of  the  bank  to  discount  notes  and 
thus  employ  its  capital ;  but  it  does  not  follow  that  because  it  was  designed 
or  expected  to  have  the  paper  discounted  by  the  bank  that  the  authority  to 
the  principal  was  necessarily  so  restricted  and  limited  as  that  it  might  not 
be  purchased,  and  the  money  paid  upon  it.  by  any  individual  who  should 
give  credit  to  the  paper  on  account  of  the  signatures  to  it.  There  is  in  fact 
no  sufficient  reason  for  supposing  that  if  it  had  been  suggested  by  the  prin- 
cipal, Johnson,  that  if  the  defendants  would  lend  him  their  names  on  the 
paper,  as  his  sureties,  he  could  raise  the  money  required  from  John  Hall, 
that  the  defendant  would  have  objected  to  the  insertion  of  the  name  of  Hall 
instead  of  the  bank  as  the  payee  of  the  note."  (Ward  v.  Northern  Bank.  14 
B.  M.,  284.) 

It  is  hardly  necessary  to  say  that  the  facts  in  this*  case  are  so  entirely  dis- 
similar to  those  upon  which  the  argument  is  made  to  rest  in  the  cases  re- 
ferred to  as  to  destroy  the  foroe  of  that  argument  or  prevent  the  application 
of  the  principles  therein  referred  to. 

In  the  case  named  last  above  the  following  principles  stated  by  Mr. 
Daniel,  in  his  work  on  Negotiable  Instruments  (volume  1,  page  472),  are 
quoted  and  approved : 

"It  is  immaterial  that  the  paper  executed  or  endorsed  for  accommodation 
is  not  used  in  precise  conformity  with  agreement  when  it  does  not  appear 
that  tho  accommodation  party  had  any  interest  in  the  manner  in  which  the 
paper  was  to  be  applied.  No  change  in  the  more  mode  or  plan  of  raising 
the  money,  though  noi.  applied  to  the  purpose  intended  by  the  accommoda- 
tion party,  will  constitute  a  misappropriation.  The  accommodation 
party  must  have  some  interest  in  the  application  of  the  money,  otherwise  he 
is  in  no  condition  to  contend  there  has  been  a  misapplication  of  it,  or  of  the 
security  on  which  it  has  to  be  raised." 

But  here  the  fact,  for  the  present  admitted  to  be  true,  is  that  the  note  was 
not  made  to  enable  the  party  to  borrow  money  at  all,  but  to  enable  him  to 
renew  a  note  for  the  payment  of  which  the  accommodation  party  wa  3  bound, 
and  he,  therefore,  had  an  interest  in  the  application  of  this  paper  to  that 
purpose. 

We  are  of  opinion  that  the  answer  presented  a  defense,  and  it  should  have 
been  allowed. 

The  judgment  is  reversed  and  the  cause  remanded,  with  instructions  to 
overrule  the  objections  to  the  answer  and  for  further  proceedings. 
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KENTUCKY  CENTRAL  RAILROAD  CO.  v.  FOX. 
Filed  October  10,  1888.    Appeal  from  Mason  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Evidence— Res  gestae— The  mule  hitched  to  a  cart  from  which  the  driver 
was  loading  coal  into  appellant's  car  on  a  side  track  becoming  frightened 
at  an  engine  passing  on  the  main  track,  threw  the  cart  toward  the  main 
traok.  when  it  was  struck  fcy  the  engine,  and  the  driver  was  thrown  out  of 
the  cart  and  injured.  In  this  action  by  the  driver  against  appellant  to  re- 
cover damages  on  account  of  the  injury  a  witness  stated  that  just  after  the 
plaintiff  had  been  taken  away  and  laid  on  the  platform  (which  seems  to 
have  been  five  or  ten  minutes  after  the  accident)  he,  the  witness,  said  to  a 
man  who  seemed  to  be  in  charge  of  the  engine:  "That's  a  d— d  malicious 
thing  to  run  over  a  man  and  kill  him  that  way;"  that  the  man  said:* "Let 
him  keep  his  d— d  mule  and  cart  out  of  the  way;"  that  witness  then  said: 
"It's  you.  is  it?  If  it  was  any  one  who  was  anything  to  me  I'd  get  a  gun 
and  blow  your  head  off."  The  court  excluded  all  the  witness  said  to  the 
man  in  charge  of  the  engine,  but  allowed  what  the  man  said  to  the  witness 
to  go  to  the  jury.  Held— That  the  testimony  was  not  competent.  The 
declaration  is  not  so  nearly  contemporaneous  with  the  act  as  to  make  it-ad- 
missible as  part  of  the  res  gestve.  But  even  if  it  were,  it  could  not  illustrate 
or  characterize  the  act  in  question.  Moreover,  one  of  the  two  persons  in 
charge  of  the  engine  denies  having  had  any  such  conversation,  while  the 
other,  who  was  a  witness  for  plaintiff,  was  not  interrogated  concerning  the 
conversation.  Therefore,  it  d«  es  not  appear  that  the  person  making  the 
declaration  was  in  charge  of  the  engine  at  the  time  of  the  accident,  or  that 
be  was  even  an  employe  of  the  company,  and  for  that  reason  also  the  declara- 
tion was  incompetent. 

2.  Prejudicial  errors— While  the  court  will  not  disturb  a  judgment  for  an 
error  that  did  not  prejudice  the  appellant's  cause,  the  judgment  should  be 
reversed  unless  it  satisfactorily  appears  that  the  error  committed  did  not, 
and  could  not.  have  prejudiced  appellant's  rights. 

The  objectionable  evidence  in  this  case  was  prejudicial  for  the  reason  that 
the  jury  might  have  inferred  from  it  that  those  in  charge  of  the  engine  saw, 
but  disregarded,  the  plaintiff's  danger.  Besides,  it  was  calculated  to  in- 
flame their  minds,  and  thus  operate  to  appellant's  prejudice. 

8.  Evidence— The  evidence  of  the  physicians  as  to  plaintiff's  liability  to 
contract  disease  while  confined  and  suffering  from  his  injuries  was  incom- 
petent as  there  was  no  pretense  that  he  did  contract  any  disease. 

4.  Instructions— As  there  is  no  allegation  in  the  petition  that  the  company 
failed  to  keep  its  engine  in  proper  order,  and  the  injury  is  not  attributed  in 
any  degree  to  such  cause,  it  was  misleading  to  instruct  the  jury  what  the 
defendant's  duty  was  in  that  particular. 

W.  H.  Wadsworth  &  Son  for  appellant;  Cochran  &  Son,  T.  C.  Campbell 
and  E.  L.  Worthington  for  appellee. 

HALL  v.  FRENCH.  &c. 

Filed  October  10,  1888.    Appeal  from  Letcher  Circuit  Court.    Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

1.  New  trial—Newly -discovered  evidence— Of  alleged  newly  discovered  evi- 
dence made  ground  for  a  new  trial  some  related  to  an  issue  not  made  by 
the  pleadings:  some  was  merely  cumulative,  and  the  remainder  consisted  in 
statements  which  witnesses  who  had   testified  would   make  contradicting. 
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their  former  testimony.  Held— That  a  new  trial  for  such  reasons,  in  an 
action  that  had  been  pending  from  1878  until  1886,  was  not  improperly  re- 
fused. 

2.  Practice— These  were  actions  involving  legal  issues  only,  and  the  con- 
clusions of  the  court  are  to  be  treated  as  the  verdict  of  a  properly  instructed 
jury. 

John  L.  Scott  for  appellant;  G.  W.  French  and  J.  M.  Fields  for  appellees. 

TRUSTEES  OF  TOWN  OF  MARTINSBURG  v.  WHITT,  &o. 
Filed  October  10,  18b8.    Appeal  from  Elliott  Circuit  Court.    Opinion  of  the 
Court  by  Judge  Bowden,  reversing. 

1.  Powers  of  municipal  corporations— While  there  is  an  incidental  power 
in  a  town  to  enact  appropriate  by-laws  which  are  necessary,  although  the 
charter  does  not  expressly  confer  power  to  pass  ordinances,  the  power  to  tax 
or  to  prescribe  fines  for  violations  of  law  can  nut  be  implied. 

2.  Same— The  power  to  create  a  debt  can  not  be  admitted  when  the  town 
has  no  funds  and  no  means  of  raising  funds  to  pay  it;  therefore,  the  trus- 
tees of  the  town  of  Martinsburg  had  no  power  to  bind  the  town  for  a  debt 
created  for  repairing  a  street. 

3.  Same— Street  improvements— E\  en  if  there  are  municipal  purposes  for 
which  a  debt  could  be  created  by  the  town,  that  of  repairing  streets  is  not 
of  them,  as  the  residents  of  the  town  could  hare  been  called  on  to  do  the 
work.  An  amendment  to  the  charter  exempting  the  residents  of  the  town 
front  working  the  roads  out  of  the  corporate  limits  presupposes  that  they  are 
liable  to  he  en  lied  on  to  work  the  roads  in  that  district. 

M.  M.  Redwlne  for  appellants. 

WENDT,  ASS'Kfi  v.  DROSTE. 
Filed  October  10,  1888.    Appeal  from  Campbell  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  overruling  motion  to  dismiss. 

Final  order— The  judgment  appealed  from  ordered  the  master  to  sell  all 
the  personal  property  which  the  debtors  had  conveyed  in  trust  for  creditors 
—such  of  it  as  the  assignee  was  not  using  in  the  completion  of  a  contract 
made  by  the  debtors  was  to  be  sold  immediately,  after  notice,  and  the  re- 
mainder was  to  be  sold  after  the  contract  was  completed.  Held— That  this 
was  a  final  order.  The  objection  to  the  judgment  that  it  leaves  it  to  be  de- 
termined out  of  court  what  part  of  the  property  was  in  use  and  what  was 
not  in  use  when  the  order  of  sale  was  made  goes  to  the  regularity  and  not 
to  the  finality  of  the  order. 

C.  J.  Helm  for  appellant;  John  S.  Duoker  for  appellee. 

NESBITT  &  GUDGELE  v.  WHALEY'S  ADM'R. 
Filed  October  10,  1888.    Appeal  from  Bath  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Attorney  and  client— Pleading  construed— A  pleading,  like  any  other 
Instrument,  must  be  construed  as  a  whole,  and  such  an  interpretation  given 
to  it  as  will  sustain  the  verdict  it  it  can  be  done  by  reasonable  intendment. 
In  this  action  to  recover  of  the  defendants  money  which  they,  as  attorneys 
for  the  plaintiff,  had  collected,  the  petition  avers  that  the  defendants,  when 
they  received  the  demand,  agreed  to  pay  the  plaintiffs  the  full  amount 
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thereof  "when  collected,  less  a  reasonable  attorney's  fee:"  that  tbey  I 
collected  the  whole  amount,  and  bad  paid  part  of  it,  but  refused  to  pay  the 
balance,  etc.  The  defendants  resist  a  recovery  against  theui  upon  the 
ground  that  they  have  a  right  to  retain  the  amount  in  their  hands  as  a  fee, 
and  in  their  answer  "deny  that  there  was  any  agreement  at  the  time  of  re- 
ceiving the  note  for  collection  as  to  what  sum  should  he  paid  them  for  their 
services. "  They  aver  that  their  services  were  of  extraordinary  diligence  and 
skill,  "and  that  for  said  servioes  they  are  entitled  to  retain  one- third  of  the 
amount  of  money  made  by  them  for  the  plaintiff,  to  wit,  the  sum  of  $604.85, 
their  service  being  worth  that  sum.  which  amount  the  plaintiff  promised 
and  agreed  to  pay  the  defendants  if  they  made  said  debt  for  him,  or  a  i 
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equivalent  to  one- third  of  whatever  should  be  realized  upon  said  claim." 
The  reply  denies  that  the  defendants  have  the  right  to  retain  one-third  of 
the  amount  collected,  or  1604.26,  and  avers  that  they  are  entitled  to  retain 
only  a  reasonable  attorney's  fee.  The  defendants  insist  that  the  answer 
alleges  that  the  plaintiff  agreed  to  pay  the  defendants  a  sum  equal  to  one- 
third  of  what  might  be  oolleoted,  and  that  this  allegation  not  being  denied 
must  be  taken  as  true,  and  that,  therefore,  they  were  entitled  to  retain 
$604.26.  Held— That  the  alleged  promise  should  be  oonstrued  to  relate  to  the 
worth  of  the  defendants'  services,  that  is,  that  the  plaintiff  agreed  to  pay 
the  defendants  what  their  services  were  worth,  and  that  they  were,  in 
view  of  their  extraordinary  character,  worth  one-third  of  the  amount  col- 
lected. 

2.  Defeot  cured  by  verdict— When  a  cause  has  been  tried  as  though  a  ma- 
terial allegation  of  a  pleading  had  been  denied,  it  will,  after  verdict,  be 
deemed  to  have  been  denied,  although  it  was  not  in  fact  denied. 

Therefore,  even  if  the  defendants'  interpretation  of  their  answer  in  this 
case  be  the  correct  one,  yet  as  they  introduced  evidence  to  support  an  agree- 
ment, and  the  court,  upon  their  motion,  instructed  the  jury  to  find  for  the 
defendant,  if  they  believed  from  the  evidence  that  the  plaintiffs  agreed  to 
pay  the  defendants  a  sura  equal  to  one-third  of  what  might  be  oollected,  the 
omission  to  make  the  denial  was  cured  by  the  verdiot. 

3.  Attorney  and  client— Evidence— If  defendants,  by  extraordinary  efforts. 
made  the  debt,  they  had  the  right  to  prove  that  fact  as  enhancing  the  value 
of  their  services,  which  they  did  prove,  but  evidence  as  to  defendants  having 
had  execution  issued  contrary  to  their  clients'  direction  was  irrelevant;  but 
as  they  introduced  this  evidence  they  can  not  complain  that  the  plaintiff 
was  allowed  to  prove  facts  which  tenaed  to  show  the  contrary. 

4.  Lunatics— Revivor— The  objection  to  the  revivor  of  the  action  in  the 
name  of  the  personal  representative  of  the  plaintiff  upon  the  ground  that 
the  plaintiff  was  at  the  time  he  instituted  the  action,  and  up  to  the  time  of 
his  death,  a  lunatic  was  properly  overruled.  If  this  faot  had  been  made  to 
appear  before  the  plaintiff's  death  the  court  would  not  have  dismissed  the 
action,  but  would  nave  allowed  it  to  proceed  in  the  name  of  his  next  friend, 
or.  upon  his  being  properly  adjudged  a  lunatic,  would  have  allowed  his  com- 
mittee to  prosecute  it. 

W.  P.  D.  Bush  and  R.  Gudgell  &  Son  for  appellants ;  C.  W.  Goodpastor  for 
appellee. 

MILLS'  GD'N  v.  CITY  OF  HOPKINSVILLE. 
Filed  October  10,  1888.    Appeal  from   Christian  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  affirming. 

Guardian  and  ward— Domioile  of  ward— Taxation— The  appellant  was  ap- 
pointed guardian  by  will,  with  the  "power  and  right  of  custody,"  but  with 
an  expressed  wish  that  be  should  permit  the  ward  to  remain  with  her  aunt 
as  long  as  it  seemed  to  him  to  be  for  her  interest.  The  father  of  the  ward 
was  domiciled  in  Hopkinsville  at  the  time  of  his  death.  The  aunt  also  re- 
sided there,  but  subsequently  removed  to  Bowling  Green,  and  the  appellant's 
ward  went  with  her.  The  city  of  Hopkinsville  subsequently  assessed  and 
collected  taxes  upon  the  personal  estate  of.  the  ward  in  the  hands  of  her 
guardian,  who,  at  the  time  of  the  death  of  the  testator  and  has  continu- 
ously since,  resided  in  Hopkinsville.  Held—That  the  domicile  of  the  father 
continued  to  be  that  of  the  ward  unless  it  was  changed  by  the  guardian, 
who  had  the  legal  authority  to  make  the  change.  And  the  mere  fact  that 
the  guardian  permitted  the  ward  to  remain  with  her  aunt  during  his  pleas- 
ure can  not  be  regarded  as  indicating  a  purpose  to  change  her  domicile. 
Therefore,  her  personal  property  was  subject  to  taxation  by  the  city  of  Hop- 
kinsville. 

Landes  &  Clarke  for  appellant;  Harry  Ferguson  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  TIPPENHAUER. 
Filed  October  10,  1888.    Appeal  from  Campbell  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Ward,  reversing. 
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1.  Special  damages— Id  an  action  to  recover  damage*  for  an  injury  to  prop' 
erty  by  reason  of  the  negligence  of  tbe  defendant,  tbe  plaintiff  can  not  re- 
cover anything  on  account  of  bis  inability  to  instantly  supply  himself  with 
other  property  in  lieu  of  that  injured  or  destroyed.  Such  damages  are  too 
remote  to  be  the  subject  of  judicial  ascertainment.  And  as  tbe  court  in  this 
case  can  not  determine  how  much  of  tbe  verdict  wan  allowed  on  account  of 
an  instruction  authorizing  the  jury  to  find  such  damages,  the  error  of  the 
court  in  giving  the  instruction  was  prejudicial. 

3.  Railroads— Negligence— Where  the  view  of  persons  approaching  a  rail- 
road crossing  in  a  city  was  so  obstructed  by  oars  standing  on  the  track  that 
an  aooident  was  inevitable  unless  great  caution  was  exercised  eitner  by 
those  in  charge  of  an  approachiDg  train  or  by  those  crossing  the  track,  tbe 
mere  fact  that  an  engine  approached  the  crossing  thus  obstructed  in  tbe 
usual  manner  and  at  the  usual  rate  of  speed  was  sufficient  evidence  of  care- 
lessness on  the  part  of  the  railroad  employes  to  go  to  tbe  jury. 

3.  Care  necessary  in  crossing  railroad  track— It  is  not  the  unconditional 
duty  of  a  traveler  about  to  use  a  railroad  crossing  to  stop  and  ascertain 
whether  he  will  be  endangered  by  so  doing.  It  is,  however,  his  duty  to  use 
ordinary  precaution  in  crossing  the  track,  end  if  in  that  be  fails,  and  tbe 
accident  would  not  have  happened  but  for  such  failure,  he  can  not  recover. 

George  Washington  and  James  C.  Wright  ior  appellant;  O.  W.  &  A.  T. 
Boot  for  appellee. 

THORNTON,  &c.  v.  STEWART  LOTTERY  CO. 
Piled   October  10,  1888.    Appeal   from   Louisville  Law  and   Equity   Court. 
Opinion  of  the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Practice— The  questions  involved  being  purely  questions  of  fact,  the 
court  finds  nothing  in  the  evidence  authorizing  it  to  disturb  the  finding  of 
the  chancellor. 

2.  {Supersedeas—  Damages—  The  contest  being  over  a  fund  in  court  no 
•damages  are  allowed,  although  the  judgment  was  superseded. 

M.  A.  &  D.  A.  Sachs  for  appellants;  O'Neal,  Jackson  &  Phelps  for  appel- 
lee. 

TRUSTEES    COLORED  BAPTIST  CHURCH   OF  MAYSLICK  v.  MAR- 
SHALL'S ADM'R. 
Filed  October  10,  1888.    Appeal  from  Mason  Circuit  Court.    Opinion  of  tbe 

court  by  Judge  Barbour,  reversing. 

1.  Churches— Land  was  conveyed  to  the  trustees  of  the  Colored  Baptist 
Church  of  Maysliok  and  their  successors  in  office  "for  the  use  and  benefit  of 
the  colored  Baptist  congregation  of  Mayslick,  Ky.(  for  church  and  school 
purposes."  Held— That  there  is  nothing  in  this  deed  which  would  prohibit 
the  trustees,  acting  under  the  express  authority  of  the  oburoh,  conferred  at 
a  regular  church  meeting,  from  erecting  a  house  upon  tbe  land  to  be  used  as 
a  parsonage. 

55.  Mechanic's  lien— A  contract  for  the  building  of  a  house  provides  that 
tbe  parties  who  build  the  house  "shall  bold  the  house  until  the  last  dollar 
is  paid,"  including  interest,  etc.  Held— That  this  contract  did  not  confer 
upon  the  builders  such  a  lien  upon  the  land  on  which  the  house  is  built,  or 
upon  the  house  itself,  as  could  be  enforced  by  a  sale  of  tbe  house  and  land. 
The  rhancellor  wa<  only  authorized  to  order  the  property  to  be  rented  upon 
proper  terms  until  the  amount  of  rent  cancels  the  debt. 

8.  Amendment  of  pleading— As  the  evidence  seems  to  bave  been  taken 
upon  the  idea  that  ill  the  material  allegations  of  the  answer  were  denied, 
tbe  plaintiff  (appellee)  should  be  allowed,  if  he  so  desires,  to  file  a  reply 
upon  the  return  of  the  case,  a  material  allegation  of  the  answer  being  un- 
controverted. 

L.  W.  Robertson  and  Thomas  R.  Phister  for  appellants. 

COTTON  v.  GRAHAM,  &c. 
Filed   October   17,  1S88.    Appeal   from    Louisville  Law  and   Equity  Court. 

Opinion  of  the  court  by  Judge  Barbour,  reversing. 

Trusts— Compensation  of  trustee— If  the  creators  of  a  trust  induce  a  per- 
son   to  undertake  its  execution,  an   implied  agreement  necessarily   arises 
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unless  it  is  Id  express  terms  or  from  the  nature  of  the  trust  excluded t  that 
such  person  shall  receive  compensation  for  his  services  and  his  expenditures, 
Including  such  counsel  fees  as  it  may  be  neoessary  for  him  to  inour  in  the 
execution  of  the  trust;  and  such  implied  agreement  is  just  as  enforcible  as 
Is* an  express  agreement. 

Appellees  executed  to  appellant  a  writing,  whereby  they  agreed  to  pay 
himt  as  trustee  for  the  widow  of  their  deceased  brother,  the  sum  of  #6.000. 
To  secure  the  payment  of  this  sum  they  executed  a  mortgage  to  the  trustee 
on  a  tract  of  land.  The  trust  was  accepted  by  appellant,  and  the  obligors 
failing  to  pay  the  note,  he  instituted  this  action,  asking  judgment  for  15,000 
and  for  the  enforcement  of  the  mortgage  lien.  It  becoming  apparent  that 
the  trust  could  not  be  enforced,  appellant  filed  an  amended  petition  alleging 
that  he  was  compelled,  for  the  purpose  of  enforcing  the  trust,  to  institute 
this  suit  and  employ  counsel  and  incur  other  liabilities  in  the  discharge  of 
his  duties.  He  asks  that  he  l>e  allowed  $  1,000  as  bis  reasonable  attorney's 
tee  and  $850  as  compensation  for  his  services,  and  his  costs  incurred  in  this 
action.  Tue  original  petition  was  dismissed  upon  the  ground  that  the  trust 
was  unsupported  by  any  valuable  consideration,  and  the  amended  petition 
was  also  dismissed.  The  dismissal  of  the  amended  petition  is  the  only  com- 
plaint upon  this  appeal.  Held— That  upon  the  fare  of  the  pleading  the  ap- 
pellant is  entitled  to  the  relief  prayed  for  in  his  amended  petition.  Prima 
facie  the  trust  was  valid  and  enforcible.  and  it  will  not  be  presumed  that 
appellant  knew  that  the  agreement  was  not  based  upon  a  sufficient  consid- 
eration to  enable  hiin  to  enforce  it,  nor  does  it  appear  that  appellant  knew 
that  the  enforcement  of  the  trust  would  be  resisted.  The  mere  refusal  to 
pay  the  money  was  not  a  repudiation  of  the  trust,  for  the  reason  that  appel- 
lees provided  by  their  contract  that  if  they  failed  to  pay  the  money  the  trus- 
tee should  foreclose  the  mortgage  to  raise  it. 

Wm.  McKee  Duncan  for  appellant;  James  S.  Pirtle  for  appellees. 

JOHNSTON  v.  DVLIN. 
Filed  October  17,  1888.    Appeal  from  Christian   Circuit  Court.    Opinion  of 
tbo  court  by  Presiding  Judge  Ward,  reversing. 

1.  Arbitration  and  award— An  agreement  to  submit  to  arbitration  a  con- 
troversy growing  out  of  an  attempt  to  settle  a  farming  partnership  provided 
that  "the  said  controversy  may  bo  submitted  to  the  arbitrators  by  an  order 
to  be  entered  of  record  in  the  court  of  G.  H.  Myers,  a  justice  of  the  peace, 
•and  that  the  award  of  said  arbitrators  in  case  of  disagreement  may  be  en- 
tered up  as  the  judgment  of  said  court.'1  It  is  argued  that  it  was  the  agree- 
ment of  the  parties  to  have  the  matter  submitted  by  an  order  of  court,  and 
as  the  matters  to  be  determined  were  not  within  the  jurisdiction  of  a  justice 
of  the  peace  there  was  no  valid  submission.  Held— That  it  is  evident  the 
parties  did  not  intend  a  submission  by  order  of  court,  because  both  parties 
and  arbitrators  immediately  entered  upon  the  business  of  the  submission, 
the  case  was  heard  and  the  award  made  in  a  few  days  after  the  agreement 
was  entered  into.  But  if  there  was  any  such  purpose  it  was  waived  and 
abandoned 

2.  Same— The  arbitrators  properly  took  into  account  the  rent  of  land  put 
Into  the  partnership  concern,  the  land  having  been  rent<d  as  a  mode  of 
managing  it,  and  the  rents  received  by  the  firm.  It  was  also  proper  to  take 
Into  account  partnership  funds  withdrawn  from  the  firm  and  used  in  buying 
land  which  was  deeded  to  the  partners  individually,  the  right  of  each  party 
to  the  land  deeded  to  him   individually  being  recognized  as  already  settleo. 

8.  Same— As  the  arbitrators  were  not  clo'thed  with  power  to  take  hold  of 
the  property  and  administer  the  assets,  but  were  merely  empowered  to  state 
the  account,  it  is  no  objection  to  the  award  that  it  did  not  divide  the  prop- 
erty, allotting  to  each  specific  article,  or  provide  what  debts  earn  should  pay. 

4.  Same — It  was  determined  by  the  award  "that  all  the  personal  property 
on  the  premises  of  A.  M.  Dnlin  (appellee),  except  the  household  and  kitchen 
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furniture,  is  jointly  owned  by  the  firm  of  Dulln  &  Johnston,  and  that  said 
property  be  equally  divided  between  them,  eaob  one  paying  an  equal  pro- 
portion of  all  the  outstanding  debts  of  the  firm.'1  There  was  no  specific 
reference  to  any  notes  or  accounts  due  the  firm.  Held— That  certain  notes, 
payable  to  Johnston  (appellant)  individually,  which  were  stated  as  a  part'of 
the  partnership  assets  in  an  account  filed  by  appellee  before  the  arbitrators 
and  filed  by  them  with  their  award  before  the  justice,  were  disposed  of  under 
the  general  provision  q  up  ted. 

5.  Same— As  it  is  apparent  that  the  arbitrators  acted  impartially,  the  court 
will  not  set  aside  the  award  for  a  mere  mistake  of  law  or  fact,  if  any  there 
was. 

fi.  Same— As  the  parties  to  the  controversy  were  father*  in -law  and  son  in* 
law,  and  the  controversy  seemed  to  have  grown  out  of  an  estrangement  be 
tween  the  latter  and  his  wife  and  a  consequent  separation,  the  fact  that  the 
arbitrators  called  the  husband  and  wife  before  them  and  made  an  effort  to 
reconcile  them  as  a  means  of  settling  the  controversy  was  not  improper  and 
did  not  manifest  any  partiality,  but  was  commendable 

The  Felands  for  appellant;  Landes  &  Clark  for  appellee. 

SCOTT  v.  EVANS,  &e. 
Filed  October  17,  1888.    Appeal  from  Scott  Circuit  Court.     Opinion  of  the 
court  by  Judge  Bowden,  affirming. 

1.  Guardian  and  ward— Appellant  admitted  that  as  guardian  he  received 
$142.54,  and  this  defense  was  that  he  had  expended  all  of  his  pension  money 
in  Mb  ward's  maintenance  from  September  18,  1875,  to  October  19,  1876. 
The  evidence  tended  to  show  that  the  ward  lived  most  of  the  time  with  her 
stepfather,  to  whom  appellant  furnished  supplies  for  the  family,  consisting 
of  more  than  a  dozen,  pursuant  to  an  arrangement  by  which  he  retained  the 
money  as  pay  for  the  supplies,  and  by  which  the  stepfather  had  credit  by 
the  pension  money  as  pay  for  maintaining  the  ward.  What,  if  anything, 
was  furnished  the  ward  individually  was  not  shown.  Whatever  the  ward 
got  was  received  prior  to  October  »9,  187H;  and  the  court  instructed  the  jury 
that  if  its  value  was  less  than  $142.54  they  should  deduct  it  and  return  a 
verdict  for  the  difference.  The  verdict  was  for  #H).  Held—  That  the  finding 
was  in  effect  that  the  guardian  had  expended  ft@.M  and  had  retained  $80. 
and.  as  matter  of  law,  that  balance  bore  interest.  Therefore,  the  judgment 
awarding  interest  from  September  10,  1878,  was  not  prejudicial. 

2.  Same— The  guardian  was  entitled  to  credit  by  what  the  maintenance  of 
the  ward  was  worth,  which  was  a  question  of  fact  for  the  jury,  who.  being 
familiar  with  the  cost  of  living  in  that  section,  were  the  proper  judges  as 
to  what  was  a  proper  charge  for  maintaining  the  ward. 

J.  R.  Botts  for  appellant;  T.  D.  Theobald  for  appellees. 

YOUNG,  &c.  v.  NEAL,  KEITH  &  BARLOW. 
Filed  Ootober  17,  1888.     Appeal  from  Adair  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Accord  and  satisfaction— A  petition  seeking  to  enjoin  the  collection  of  an 
execution  alleges  that  the  judgment  defendants,  by  their  agent,  paid  the 
judgment  plaintiffs,  the  appellees,  a  named  sum  in  discharge  of  the  judg- 
ment, which  was  for  a  larger  sum,  but  that,  notwithstanding  this,  execu- 
tion has  been  issued  for  the  whole  amount  of  the  judgment.  Held— That  a 
demurrer  to  the  petition  was  properly  sustained.  There  was  no  considera- 
tion for  the  agreement  to  discharge  the  judgment,  and  it  furnished  no  rea- 
son why  an  execution  issued  to  enforce  the  judgment  should  be  enjoined. 
The  averment  that  execution  has  issued  for  the  whole  amount  of  the 
judgment  does  not  show  that  the*  proper  credit  has  not  been  endorsed. 

James 'Garnett  for  appellants;  Montgomery  &  Jones  for  appellees. 

CECIL  v.  SIMPSON. 
Filed  October  17.  1888.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 
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1.  Liability  of  assignor  of  note— The  stipulation  in  the  assignment  of  a 
note  that  the  assignee  need  not  sue  until  notified  does  not  affect  the  question 
■of  diligence  which  the  law  requires  him  to  exercise  after  he  is  notified. 

2.  Same— In  order  to  hold  the  assignor  of  a  note  liable  upon  his  contract 
of  assignment  the  assignee  must  institute  suit  at  the  first  term  of  the  court 
having  jurisdiction  after  the  maturity  of  the  paper,  unless  excused  from  so 
doing  by  his  assignor,  and  prosecute  that  suit  with  diligence. 

In  this  oase  the  terms  of  the  quarterly  court,  which  had  jurisdiction  of  the 
action  on  the  assigned  note,  began  on  the/ourth  Monday  in  March,  June, 
September  and  December.  The  note  matured  March  10.  The  assignor  noti- 
fied the  assignee  not  to  sue  at  the  March  term.  The  assignpe  filed  his  peti- 
tion June  7,  but  no  summons  was  issued.  Why  the  county  clerk  was  not 
called  upon  to  issue  the  summons,  as  he  might  have  been,  the  county  judge 
being  absent  from  his  office,  does  not  appear.  At  the  September  term  the 
makers  of  the  note  filed  an  answer,  thereby  entering  their  appearance.  The 
only  defense  was  part  payment.  The  case  was  continued,  but  why  does  not 
appear,  nor  is  it  explained  why  judgment  was  not  taken  for  the  uncontested 
part  of  the  debt.  The  assignor  was  made  a  party  defendant  for  the  purpose, 
as  is  supposed,  of  giving  him  notice  of  the  defense,  which  the  petition 
showed  was  expected,  but  it  does  not  appear  that  summons  was  issued 
against  him  or  any  step  taken  to  procure  his  evidence.  At  the  December 
term  the  assignor  filed  his  answer,  and  the  oase  was  tried  and  judgment 
rendered.  A  transcript  of  the  quarterly  court  proceedings  was  not  filed  in 
the  circuit  court  until  eleven  days  after  the  sheriff  was  directed  to  return 
the  fl.  fa,  and  seven  days  after  it  was  actually  returned.  Held— That  the 
evidence  falls  to  show  that  the  suit  against  the  makers  was  either  instituted 
or  prosecuted  with  diligence,  and  the  assignor  was  entitled  to  a  peremptory 
instruction. 

3.  Same— Whether  the  assignee  ha*  exercised  the  required  diligence  in 
prosecuting  the  makers  to  insolvency  is  a  question  of  law  if  the  faots  relied 
upon  to  show  diligence  are  admit  tea.  And  a  motion  for  a  peremptory  in- 
struction admits  the  facts  given  in  evidence,  and  every  reasonable  deduction 
to  be  drawn  therefrom. 

4.  Commencement  of  action— An  action  is  commenced  by  filing  in  the 
office  of  the  clerk  of  the  proper  court  a  petition,  and  causing  a  summons  to 
be  issued  thereon. 

No  aotion  was  commenced  against  the  makers  of  the  assigned  note  until 
tbey  filed  their  answer  at  the  September  term. 

5.  Pleading— It  is  not  sufficient  in  an  action  by  the  assignee  against  the 
assignor  to  allege  that  the  assignee  instituted  suit  and  prosecuted  it  with 
due  diligence.     The  facts  showing  what  he  did  should  be  averred. 

J.  P.  Hobson  for  appellant;  James  Montgomery  for  appellee. 

THE  BELL-COGGSHALL  CO.  v.  BEADLE,  &c. 
Filed  October   17,  1888.    Appeal  from   Louisville  Chancery  Court.    Opinion 
of  the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Married  women— The  fact  that  necessaries  have  been  sold  to  a  married 
woman  and  the  credit  given  to  her,  and  that  she  has  signed  a  writing  agree- 
ing to  pay  for  them,  will  not  authorize  the  court  to  render  a  personal  judg- 
ment against  her.  All  that  can  be  done  in  such  a  case  is  to  subject  her 
property  to  the  payment  of  the  debt. 

2.  Same— It  is  not  necessary  that  a  petition  to  subject  the  wife's  estate 
should  allege  that  the  credit  was  given  to  her.  While  it  must  appear  that 
the  goods  were  sold  and  delivered  upon  her  credit,  and  with  the  understand- 
ing that  she  was  to  pay  for  them,  that  there  was  such  an  agreement  may  be 
inferred  from  the  fact  that  the  goods  were  sold  and  delivered  to  her  and  her 
note  taken  therefor. 

The  petition  is  this  case  alleged  that  the  note  sued  on  was  executed  by  the 
wife  for  lumber  furnished  to  her  to  be  used,  and  which  was  used,  in  repair- 
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fug  a  house  on  a  tract  of  land  belonging  to  the  wife,  which  house  was  occu- 
pied by  her  and  her  family  as  a  home:  that  the  repairs  were  necessary  to 
make  it  comfortable.    Held— That  it  was  error  to  sustain  a  demurrer  to  the 
petition  which  sought  to  subject  the  wife's  property. 
E.  S.  Watts  for  appellant;  I.  T.  Woodson  for  appellees. 

PACE  v.  DEPP. 
Filed  October  17,  1888.     Appeal  from  Burren  Circuit  Court.    Opinion  of  the 

oouru  by  Judge  Barbour,  affirming. 

Weight  given  chancellor's  judgment— This  action  involves  only  questions 
of  faat  whioh  were  submitted  to  the  chancellor,  and  as  the  court  can  not  say 
that  his  judgment  is  palpably  against  the  weight  of  the  evidence,  or  mani- 
festly not  supported  by  it,  it  muse  be  affirmed. 

Geo.  T.  Duff  and  W.  P.  D.  Bush  for  appellant:  W.  L.  Porter  for  appellee. 

BUTCHER.  &c.  v.   DAXIEL. 
Filed  October  17,  1888.     Appeal  from   .lohnson   Circuit  Court.     Opinion  of 
the  court  by  Judge  Bowden,  affirming. 

1.  Weight  given  to  chancellors  judgment— The  conclusions  of  the  lower 
court  drawn  from  the  evidence  upon  a  purely  legal  issue,  although  tried  in 
equity,  must  be  treated  as  the  verdict  of  a  properly  instructed  jury,  and  to, 
reverse  this  court  must  be  able  to  say  that  there  was  no  evidence  which,  if 
credited*,  would  justify  the  finding. 

2.  Limitation— The  two  years'  statute  of  limitation  applicable  to  mer- 
chants' accounts  for  goods  sold  can  not  apply  to  the  items  of  an  account  for 
hauling  and  money  paid  out,  as  those  items  did  not  concern  the  trade  of 
merchandise.  Because  one  is  a  merchant  it  does  not  follow  that  all  his 
transactions  are  governed  by  the  statute  in  regard  to  the  sale  of  goods. 

3.  Same— Where  goods  were  sold  under  an  agreement  by  which  they  were 
to  go  as  payment  on  account,  limitation  did  not  begin  to  run  as  against  the 
bill  for  goods  as  long  as  anything  remained  due  on  the  account  to  whioh 
they  were  to  be  applied  as  payments.  The  statute  does  not  apply  to  pay- 
ments made. 

J.  F.  Stewart  for  appellant. 

REED,  &o.  v.  NEVIN. 
Filed  October  17,  1888.    Appeal  from  Louisville  Chancery  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

1.  Street  improvements— "Square"  defined— In  determining  whether  or  not 
property  sought  to  be  subjected  to  pay  the  cost  of  street  improvements  in 
the  city  of  Louisville  is  embraced  in  a  square  binding  on  the  improvement, 
"each  subdivision  of  territory  bounded  on  all  sides  by  principal  streets"  is 
to  be  deemed  a  square,  it  being  so  provided  by  the  charter,  and  whether  or 
not  a  particular  way  is  a  principal  street  is  necessarily  a  question  of  fact,  in 
determining  which  the  width  and  length  of  the  way,  while  not  conclusive 
of  the  question,  may  be  considered  in  connection  with  other  facts  proved  in 
the  case. 

In  this  case  a  way  known  as  Bertrand  street,  which  is  only  thirty  feet 
wide  and  begins  at  an  alley  midway  between  Fourth  and  Fifth, and  runs  across 
Fifth  and  Sixth  to  Seventh  street,  where  it  ends,  and  which  the  weight  of  the 
evidence  shows  was  in  its  dedication  to  the  city  designated  as  an  alley,  and 
has  ever  since  been  recognized  as  such,  is  held  not  to  be  a  principal  street. 
But,  even  if  the  weight  .of  the  evidence  was  not  with  the  appellee,  the  ques- 
tion is  one  of  fact,  and  the  court  would  not  disturb  the  judgment  of  the 
chancellor  unless  it  was  clearly  against  the  weight  of  the  evidence. 

2.  Same— The  mere  fact  that  a  way  is  called  a  street,  even  by  an  ordinance 
of  the  general  couuoil,  does  not  make  it  a  principal  street.  Besides,  the  or- 
dinance relied  on  in  this  case  was  evidently  adopted  merely  for  the  purpose 
of  designating  the  way  by  some  name,  and  for  the  purpose  of  determining 
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the  rights  of  persons  whose  property  might  be  affected  by  the  improvement 
of  the  streets  in  the  vioinity  of  Bertrand  street. 

3.  Same— The  fact  that  the  general  council  adopted  the  original  apportion, 
ment  in  this  case,  which  virtually  recognized  Bertrand  as  one  of  the  streets 
binding  on  the  square,  is  not  decisive.  The  council  had  no  power  to  author- 
ize the  apportionment  except  in  the  mode  and  against  the  property  as  pre- 
scribed in  the  charter. 

Simrall  &  Bodley  for  appellants ;  Lane  &  Burnett  for  appellee. 

MEGIBBEN  v.  SHAWHAN'S  ADM'R. 
Filed  June  16,  1888.    Appeal  from  Harrison  Circuit  Court.     Opinion   of  the 

conrt  by  Presiding  Juge  Ward,  granting  rehearing  and  reversing. 

1.  Parol  testimony  to  explain  promissory  note— In  the  absence  of  an  alle- 
gation of  fraud  or  mistake  in  the  execution  of  an  obligation  for  the  payment 
of  money  the  intention  of  the  parties  must  be  ascertained  from  the  contract. 

Therefore,  parol  testimony  is  not  competent  to  show  that  the  parties  who 
signed  such  an  obligation  intended  to  bind  a  corporation  for  which  they 
were  acting  as  agents,  and  not  themselves. 

3.  Liability  of  agents  of  corporation  on  note  signed  by  them— Although  it 
be  stated  on  the  face  of  a  promissory  note  that  the  money  is  borrowed  for  a 
named  corporation,  the  obligation  is  to  be  treated  as  that  of  the  persons 
who  sign  it,  and  not  that  of  the  corporation. 

3.  The  legal  effect  of  a  note  which  is  signed  by  the  payee  with  others  is  to 
bind  each  of  the  obligors,  except  the  payee,  for  the  payment  of  the  amount 
called  for  in  the  note.  But  the  obligors  in  the  note,  other  than  the  payee, 
may  show  that  it  was  not  intended  that  the  entire  consideration  should  pass, 
and  that  it  did  not  in  fact  pass  to  them,  and  defeat  a  recovery  to  the  extent 
that  the  payee  enjoyed  the  consideration,  and  such  a  defense  as  this  may 
now  be  made  at  law  without  having  to  resort,  as  formerly,  to  a  bill  in  equity. 

A.  H.  Ward  for  appellant;  West  &  Perrin  for  appellee. 

COMMONWEALTH  v.  BROWN. 
Filed  June  13,  1888.    Appeal  from   Meroer  Circuit  Court.    Opinion   of  the 
court  by  Judge  Barbour,  affirming. 

1.  Local  option— Elections— An  election  for  justice  of  the  peace  is  a  county 
election  within  the  meaning  of  the  general  local  option  law,  which  provides 
that  the  election  provided  for  by  that  law  shall  be  held  at  a  "regular  State, 
town,  city  or  county  election,'1  even  if  it  is  essential  to  constitute  a  county 
election,  within  the  meaning  of  the  statute,  that  county  officers  should  be 
voted  for,  the  court  being  of  the  opinion  that  justices  of  the  peace  are  county 
officers.  But  the  statute  does  not  require  that  the  election  shall  be  one  at 
which  the  voters  of  the  State  or  county  may  vote  for  State  or  county  officials, 
but  that  it  shall  be  a  regular  election  to  be  held  in  the  State  or  county  for 
the  election  of  such  officers  as  are  directed  by  the  statute  to  be  elected. 

2.  Same— Repeal  by  town  charter— The  local  option  law,  which  has  been 
voted  into  effect  in  the  district  of  which  one  portion  of  the  town  of  Harroda- 
burg  formed  a  part,  was  repealed,  in  so  far  as  it  affected  the  town,  by  an 
aot  of  the  legislature  amending  and  reducing  into  one  all  acts  in  relation  to 
the  town,  whioh  gave  the  trustees  of  the  town  the  power  "to  license  and 
regulate  the  sale  of  spirituous,  vinous  or  malt  liquors,  *  *  •  at  wholesale 
or  retail,  in  said  town  or  within  one  mile  thereof."  And  while  the  fact 
that  the  old  charter  of  the  town,  which  was  in  force  at  the  time  the  local 
option  law  was  voted  into  effect,  contained  a  provision  similar  to  that  con- 
tained in  the  new  charter,  might  ordinarily  prevent  the  new  charter  from 
effecting  a  repeal  of  the  local-option  law,  yet  as  there  had  been  in  this  case 
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a  vote  under  the  local  option  law  at  which  the  voters  of  the  town  voted  to 
favor  of  the  sale  of  liquor,  which  vote  was  invalid,  it  must  be  presumed  that, 
the  legislature  vested  the  trustees  of  the  town  with  power  to  license  the  sale 
of  liquors  in  view  of  the  then  existing  state  of  affairs.  Moreover,  the  pro- 
vision of  the  new  oharter  referred  to  is  not  a  mere  re-enaotment  of  the  former 
charter  provisions,  as  it  grants  a  power  to  license  not  only  "in  the  said 
town,"  but  "within  one  mile." 

P.  W.  Hardin,  Attorney-General,  for  appellant;  P.  B.  Thompson,  Sr.,  for- 
appellee. 
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Mccarty  v.  Mccarty. 
Mccarty  v.  ohara  &  bryan. 

(Filed  September  21,  1888-Not  to  be  reported.  ) 

1.  Divorce— Restoration  of  property— A  decree  of  divorce  provided  thafc 
"all  property  obtained  bv  these  parties  during  man i age,  and  directly  or  in- 
directly in  consideration  thereof,  is  respectively  restored  to  them."  To 
satisfy  her  costs  and  attorneys'  fees  the  wife  had  a  lot,  which  the  husband 
had  conveyed  to  her  during  marriage  (the  consideration  expressed  being 
"love  and  affection"),  levied  on  and  sold  under  execution.  Upon  this  ap- 
peal from  a  judgment  enforcing  the  lien  asserted  by  the  execution  pur- 
chasers, Held  —  That  the  judgment  in  the  divorce  case  was  evidently- 
intended  u>  restore  to  the  husband  the  lot  in  controversy,  and  the  sale  under 
the  execution  in  favor  nf  the  wife  passed  to  the  purchaser  the  title;  and  as 
they  are  the  owners  and  the  judgment  merely  gives  them  a  lien,  there  is  no 
reason  why  it  should  not  be  affirmed  as  to  them. 

2.  Same— As  the  judgment  in  the  divorce  case  may  be  construed  as  pre- 
venting the  wife  from  setting  up  her  claim  for  money  paid  or  given  to  the- 
husband  under  an  agreement  to  secure  it  to  her,  Thar  judgment  should  be 
reversed  that  the  wife  may  show  what  property  the  husband  obtained  from 
her,  and  to  that  extent  she  should  have  a  lien  subordinate  to  that  of  the* 
execution  purchasers. 

Simmons  &  Schmidt  for  appellant. 

O'Hara  &  Bryan  for  appellees. 

Facts  stated  in  syl  abus. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  record  shows  that  in  June,  18So\  the  appellant  had  an  execution  issued 
on  the  judgment,  for  which  she  is  now  appealing,  and  levied  on  the  lot  in. 
controversy  to  satisfy  her  costs  and  her  attorneys'  fees.  The  property  was. 
purchased  by  O'Hara  &  Bryan  and  the  execution  satisfied.  The  appellant 
sow  claims  that  the  lot  sold  by  her  under  the  execution,  and  purchased  by 
the  appellees,  belonged  to  her  and  not  the  defendant  in  the  execution,  and 
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is  cod  testing  the  right  of  the  appellees  to  hold  it.  The  judgment  in  the 
divorce  oase  was  evidently  intended  to  restore  the  lot  to  the  husband,  and 
the  levy  and  sale  of  the  same  under  the  execution  by  the  wife  against  the 
husband  passed  to  the  purchaser  the  title.  So  the  appellees,  being  the  own- 
ers and  only  asking  to  enforce  their  lien  and  surrendering  what  is  left  to 
the  party  entitled,  we  perceive  no  reason  why  the  judgment  as  to  O'Hara  & 
Bryan  should  not  be  affirmed.  As  the  judgment  Jn  the  divorce  case  may  be 
construed  as  preventing  the  appellant  from  sotting  up  her  claim  for  moneys 
paid  or  given  to  the  husband  under  an  agreement  to  secure  it  to  the  wife,  it 
should  be  reversed  that  the  wife  may  show  what  property  the  husband  ob- 
tained from  her,  and  to  that  extent  she  should  have  a  lien  subordinate  to 
that  of  the  appellees,  O'Hara  &  Bryan.  The  judgment  as  to  O'Hara  & 
Bryan  is  affirmed,  and  the  judgment  in  the  divorce  case,  in  so  far  as  it  pre- 
eludes  the  wife  from  setting  up  her  claim  for  moneys  received  from  her  by 
the  husband,  is  reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 


MARSHALL  v.  STRANGER,  &o. 
(Filed  September  22,  1888— ^ot  to  be  reported.) 

1.  Fraudulent  conveyance— Creditors  can  not  complain  of  the  conveyance 
of  a  part  of  thtir  debtor's  homestead,  the  whole  being'exempt. 

2.  Same— The  assignment  of  a  note  by  an  insolvent  debtor  was  not  valid 
as  against  his  creditors,  but  the  debtor  having  died,  the  creditors  can  not 
hold  his  assignee  liable  as  an  executor  de  son  tort  to  any  greater  extent 
than  they  could  a  regularly  appointed  administrator,  and  can,  therefore, 
«mly  require  him  to  account  for  whatever  of  the.  estate  may  be  lef b  after  the 
satisfaction  of  the  claims  of  the  widow  and  infant  children  of  the  decedent 
to  the  exemptions  allowed  by  law,  and  the  payment  of  preferred  debts.  And 
the  fact  that  he  has  paid  out  upon  the  debts  of  his  father,  the  assignor,  and 
in  support  of  the  family  all  that  he  received  upon  the  note  can  not  protect 
him. 

8.  Trust— The  verbal  promise  of  the  debtor  to  pay  certain  creditors  out  of 
the  assigned  note  did  not  transform  it  into  a  trust  fund  for  their  especial 
benefit. 

4.  Exemptions— The  widow  and  infant  children  were  entitled,  out  of  the 
estate,  to  the  money  allowed  by  the  statute  in  lieu  of  exempted  property 
not  on  hand. 

H.  C.  Baker  for  appellant. 

Montgomery  &  Jones  for  appellees. 

Appeal  from  Adair  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  April,  l88o\  Robert  Marshall,  who  had  been  an  invalid  for  several  years, 
conveyed  to  his  son.  the  appellant,  James  W.  Marshall,  forty  acres  of  the 
home  farm  of  one  hundred  acres,  upon  which,  as  a  housekeeper  with  bis 
wife  and  numerous  children,  he  was  then  living,  the  consideration  being 
that  the  son  was  to  remain  with,  and  care  for,  the  parents  during  life,  and 
also  aid  in  caring  for  the  minor  children  until  they  became  of  age  or  able 
to  care  for  themselves. 

The  father,  at  or  about  the  same  time  and  for  the  same  consideration,  as- 
signed to  the  appellant  a  note  for  $800  on  a  third  party  of  perhaps  doubtful 
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-solvency,  verbally  charging  the  fund,  however,  when  it  might  be  collected, 
as  appears  from  some  of  the  testimony,  with  the  payment  of  a  lien  debt  of 
about  $400  upon  the  home  place,  and  the  payment  of  the  assignor's  other 
debts,  if  the  assignee  was  able  to  pay  them. 

The  father  appears  to  have  been  quite  poor,  having  no  other  property 
liable  for  his  debts  save  a  two-thirds  interest  in  some  tobacco,  the  whole  of 
"which  was  worth,  and  from  which  there  was  realized,  $112.  Indeed  he  did' 
not  own  near  as  much  property  as  was  then  exempt  by  law  from  execution. 

The  father  died  the  same  month,  leaving  his  widow  and  a  large  number* 
of  children,  of  whom  nine  were  under  age,  living  upon  the  sixty  acres  left 
to  him  after  the  conveyance  to  the  son. 

The  appellant  has  continued  to  live  with  and  care  for  the  family.  He 
succeeded  in  collecting  the  $800  note,  and  the  testimony  shows  that  he  has 
paid  upon  his  father's  debts  nearly  $700,  including  the  lien  upon  the  land, 
and  $150  paid  to  the  appellee,  Strange,  upon  his  debt  asserted  in  this  aotion. 

The  remainder  of  the  $800  he  appears  to  have  used  toward  the  support  of 
the  children,  save  $47.50  of  the  fund,  this  much  of  it  being  yet  in  the  hands 
of  Wheat  &  Williams,  who  are  parties  to  this  aotion,  and  with  whom  the 
money  had  been  left. 

The  appellees,  Taylor  and  Strange,  who  were  creditors  of  the  father, 
brought  separate  actions  against  the  appellant,  seeking  to  make  him  liable 
for  their  debts,  first,  upon  the  ground  that  as  an  executor  de  son  tort  he  had 
converted  the  property  of  the  father.  They  sought  to  subject  the  forty  acres 
of  land  that  had  been  conveyed  to  the  appellant  and  sued  out  an  attach- 
ment, which  was  levied  upon  it,  and  also  upon  a  horse  of  the  appellant's 
and  a  crop  of  tobacco  that  had  been  raised  by  the  widow  and  her  children, 
either  upon  the  sixty  or  the  forty-acre  tract,  or  perhaps  both.  They  also 
attached  the  $47.60  In  the  hands  of  Wheat  &  Williams. 

By  amended  pleading  they  proceeded,  in  the  second  place,  upon  the  ground 
that  tb.R  $800  note  had  been  transferred  to  the  appellant  in  express  trust  for 
the  payment  specially  of  their  debts. 

The  two  actions  were  consolidated  and  the  lower  court  subjected  the  forty 
acres  of  land,  the  horse  and  the  $47.50,  but  not  the  tobacco  crop,  to  the  pay- 
ment of  the  claims. 

The  one  hundred  acres  of  land,  of  which  the  forty  acres  were  a  part,  was 
the  homestead  of  Robert  Marshall,  and  worth  less  than  $1,000.  He,  there- 
fore, had  the  right  to  convey  the  portion  of  it  that  he  did  to  his  son ;  and 
creditors  can  not  charge  the  latter  with  it  or  complain,  because  they  bad  no 
right  to  look  to  it  for  the  payment  of  their  debts,  even  in  the  hands  of  the 
father. 

The  testimony  shows  that  Robert  Marshall  often  said  to  the  appellants, 
in  substance,  that  he  would  pay  them  out  of  the  $800  debt  when  collected. 
It  was  a  promise  to  pay  them  out  of  it,  but  did  not  transform  it  into  a  trust 
fund  for  their  especial  benefit.  No  writing  to  such  effect  was  ever  executed 
to  them,  nor  was  the  note  ever  delivered  to  them,  or  any  one,  for  such  a  pur- 
pose. The  father  retained  it,  the  appellees  relying  upon  his  promise  that 
When  collected  by  him  he  would  pay  them. 

The  appellant,  however,  obtained  the  money  after  his  father's  death.  The 
-assignment  to  him  was  not  valid  as  against  the  assignor's  creditors. 

The  appellant  also  received  the  money  for  the  decedent's  two-thirds  of  the 
tobacco  crop,  amounting  to  about  $75,  making  in  all  $875  that  came  to  his 
bands,  to  which  the  creditors  had  a  right  to  look  for  the  payment  of  their 
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debts,  subject  to  the  claims  of  the  widow  and  minor  children  to  exemption* 
under  the  statute. 

The  appellees  can  not  hold  the  appellant  liable  to  any  greater  extent  than 
they  could  a  regularly  appointed  administrator;  and  they  could  only  require 
hiiu  to  account  for  whatever  of  the  estate  might  be  left  after  the  satisfaction 
of  the  claims  of  the  widow  and  infant  children  to  the  exemptions  allowed 
by  law,  and  the  payment  of  the  debts  declared  by  it  to  be  preferred  as 
against  a  decedent's  estate. 

The  testimony  shows  that  no  horse  of  the  father  ever  came  to  the  hands 
of  the  appellant.     The  former  owned  but  one  at  the  time  of  his  death.    The 
widow  and  infant  children  were  entitled  to  it,  and  it  was  subsequently  dis- . 
posed  of  for  the  widow  by  the  appellant. 

He  appears  throughout  to  have  acted  in  good  faith ;  and  the  fact  that  he 
has  actually  paid  out  upon  the  debts  of  his  father,  and  in  support  of  the. 
family,  all  that  he  received  from  both  the  tobacco  and  upon  the  note,  save 
the  §47.50  above  mentioned,  appeals  strongly  in  his  favor,  while  k  can  not 
protect  him  from  accountability  to  the  creditors,  because  he  had  no  right  to 
satisfy  the  claims  of  some  creditors  in  full  in  the  absence  of  sufficient  estate 
to  pay  all,  or  to  use  the  estate  by  way  of  supporting  the  family. 

The  decedent,  however,  owned  but  one  horse  and  no  sheep  at  the  time  of 
his  death,  and  little  or  no  provisions  were  on  hand  lor  the  family's  support 
for  a  year,  or  live  stook  suitable  for  that  putpose.  The  widow  and  infant 
children  were,  therefore,  entitled  to  u  certain  sum  of  money  out  of  the  es- 
tate in  lieu  of  the  sheep  and  another  horse,  and  to  $50  each  for  such  support. 
(General  Statutes,  chapter  31,  section  11.) 

It  is  manifest  that  this 'exemption,  together  with  the  payment  of  the 
debts,  such  as  burial  exp«  nses,  preferred  by  law,  would  leave  little  of  the 
proceeds  of  the  $800  note,  and  the  two  thirds  of  the  tobacco  crop  for  the  pay- 
ment of  the  general  debts:  and  that  the  appellee,  Strange,  has  no  ground  of 
oom plaint  because,  by  the  payment  to  him  of  the  $160,  he  has  already  re- 
ceived more  than  his  proper  proportion  of  the  estate. 

It  is  difficult  to  tell,  from  this  record,  the  exact  sum  to  which  the  appellee, 
Taylor,  is  entitled.  It  is  reasonably  certain,  however,  that  it  does  not  ex- 
ceed the  $47.60  attached  in  the  hands  of  Wheat  &  Williams,  and  the  appellant 
should  be  held  liable  to  this  extent  only,  and  said  fund  be  subjected  to  the 
payment  of  the  appellee's,  Taylor,  debt. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  Id 
conformity  to  this  opinion. 


COMMONWEALTH  v.  COZINK. 
(Kiled  October  2,  1888-Not  to  be  reported.) 

1.  Peremptory  instruction— Whenever  evidence  is  presented  in  a  criminal 
case,  however  slight,  tending  to  show  guilt,  the  question  should  be  left 
to  the  determination  of  the  jury.  It  is  not  sufficient,  however,  that  it 
should  be  testimony  relating  to  one  fact  merely,  which  in  and  of  itself  will 
not  authorize  a  conviction. 

Upon  the  trial  of  appellee  for  murder  it  appeared  that  the  deceased,  when 
drunk,  was  struck,  at  night,  by  appellee  with,  a  stick.  After  that  be  waa 
seen  climbing  a  fence,  and  finally  walked  off  along  a  railroad  track  and 
next  morning  was  found  insensible  in  a  ditch  near  the  track  with  wounds. 
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*jpon  his  person,  and  died  In  a  short  time.    Held— That  a  peremptory  in- 
struction for  defendant  was  proper. 

2.  Upon  appeal  from  judgment  upon  a  verdict  erf  acquittal  in  a  felony  case 
the  ooort  has  no  power  to  reverse;  it  can  only  declare  the  law. 

P.  W.  Hardin  and  Fin  ley  Shuck  for  appellant. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  indictment  charges  the  appellee,  Charles  Cozine,  with  murder.  After 
the  Commonwealth  closed  its  testimony  a  verdict  of  aequittal  was  rendered 
under  a  peremptory  instruction.    It  has  appealed. 

The  appellee  can  not,  of  course,  be  tried  again,  and  this  court  can,  upon 
an  appeal  by  the  Commonwealth  in  this  character  of  a  case,  merely  declare 
the  law.     (Criminal  Code,  section  389.) 

The   only  legal  question  arising   upon  the  record   is   whether   the  court 
.-should  have  submitted  the  question  of  innocence  or  guilt  to  the  jury  instead 
of  withdrawing  it  from  them  by  a  peremptory  instruction  to  acquit  the  ac- 
cused. 

It  is  the  well* settled  rule  in  this  State  that  whenever  any  evidence  is  pre- 
sented, however  slight,  tending  to  show  guilt,  the  question  should  be  left  to 
"the  determination  of  the  jury.     It  is  not  sufficient,  however,  that  it  Vhould 
be  testimony  relating  to  one  fact  merely,  which  in  and  of  itself  will  not  au- 
thonze  a  conviction. 

As  the  judgment  in  favor  of  the  accused  operates  as  a  bar  to  another,  trial 
for  the  same  offense,  and  e*m  not  be  reversed  by  this  court,  it  would  be  an 
idle  ceremony  to  discuss  the  case.  Any  other  case  can  not  be  governed  by 
tneiu,  but  must  be  controlled  by  fche  general  rule  of  law  already  indicated. 

It  is  sufficient,  therefore,  to  say  that  there  is  no  evidence  in  this  case  tend- 
ing to  show  that  the  action  of  the  accused  caused  the  death  of  the  deceased. 
The  latter,  when  drunk;  was  approaching  the  accused,  who,  after  telling 
him  not  to  come  on  him,  struck  him,  in  the  language  of  the  witness,  with 
a  "good -sized  stick. "  It  is  not  even  shown  upon  what  part  of  his  person 
the  blow  fell.  It  did  not  knoek  him  down.  He  did  not  even  stagger,  save 
as  a  drunken  man.  This  oconrred  about  11  o'clock  at  night.  He  walked  off 
and  was  afterward,  during  the  night,  seen  to  climb  over  a  picket  fence  and 
knock  at  a  man's  door,  who  cursed  him,  when  he  left.  From  this  it  appears 
that  the  blow  from  the  stick  had  not  rendered  him  insensible,  and  he  knew 
what  he  was  doing.  He  was  seen  going  about  in  the  neighborhood  by  others 
during  the  night  and  after  the  difficulty,  and  was  last  seen  to  start  along  a 
railroad  track,  drunk  as  he  was,  not  long  before  a  night  train  came  along. 
He  was  found  the  next  morning  in  a  ditch  at  the  side  of  the  track  insensible, 
with  a  wound  upon  his  head,  a  bruise  upon  his  side  and  his  hip  broken  or 
injured,  and  died  in  a  short  time. 

Iu  the  face  of  these  circumstances  even  a  surmise  c«.uld  uot  well  arise  that 
his  death  was  caused  by  the  blow  with  the  stick  in  the  hands  of  the  accused, 
or  that  it  rendered  him  insensible,  causing  him  to  wander  about  until  he 
was  hurt  upon'  the  railroad  track.  Upon  the  other  hand,  it  is  reasonable  to 
suppose  that  he  was  rambling  about  in  the  night  by  reason  of  his  intoxi- 
cation. 

There  being  no  evidence  tending  to  shew  that  the  act  of  the  accused  caused 
his  death,  or  that  it  resulted  naturally  and  proximately  from  it,  the  peremp- 
tory instruction  was  proper,  acid  the  judgment  is  affirmed. 
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GRAVES  &  WELLS  v.  LONG,  ASS'EE,  &o. 
(Filed  OotoberS,  188a ) 

1.  Parties  to  actions— In  an  action  to  sell  property  held  in  trust  for  th» 
payment  of  debts  it  is  not  necessary,  as  it  is  in  a  suit  to  settle  decedent'* 
estate,  to  make  all  the  lien  creditors  parties. 

2.  Same— While  the  debtor,  because  of  his  interest  in  the  suit,  is  not  only 
a  proper,  but  necessary,  party  to  such  a  suit,  he  is  net  a  necessary  party  for 
the  purpose  of  passing  the  title  to  a  purchaser,  the  title  having  vested  in 
the  assignee. 

3.  Attorney  and  client— Whenever  an  agent  or  attorney  acoepts  another 
employment  in  conflict  with  the  interests  of  his  first  principal  or  client.  It 
ends  his  first  engagement.  But  there  is  not  necessarily  any  antagonism  of 
interest  between  a  debtor  and  his  assignee  for  the  benefit  of  creditors;  and 
while  a  case  might  arise  where  it  would  be  improper  for  the  same  attorney 
to  represent  both,  this  record  does  not  present  it,  and  the  consent  of  the 
attorney  for  the  debtor  to  the  rendition  of  a  decree  for  the  sale  of  the  as- 
signed property  in  an  action  by  the  assignee  is  binding,  although  the  same 
attorney  also  represented  the  assignee. 

4.  Judicial  sales— Redemption— The  act  of  April  9,  1878,  providing  f or  tbe 
redemption  of  real  estate  sold  under  an  order  or  judgment  of  a  court  applies 
to  all  cowcive  sales  for  debt,  And  not  merely  to  cases  where  the  judgment  is 
directly  against  the  debtor.  Jt„  therefore,  applies  to  a  sale  of  assigned  prop- 
erty made  under  a  decree  obtained  by  the  assignee,  for  creditors,  and  tbe- 
debtor  has  such  an  interest  as  entitles  him  to  e.ycept  to  the  report  of  sale 
upon  the  ground  that  the  requirements  of  the  St't  itive  not  been  complied 
with. 

5.  Same —Appraisement— Tn  no  case  to  which  ihnt  nr*  applies  can  the  sale 
be  la wf ally  made  in  the  absence  of  the  appraisement  for  which  the  act  pro- 
vides, and  its  place  can  not  be  supplied  by  evidence  afrer  the  sale  that  the 
property  in  fact  sold  for  a  fair  value,  or  more  than  two- thirds  ot  any  ap- 
praised value  that  could  have  fairly  been  placed  upon  it. 

6.  Same— Judgments-It  is  not  necessary  that  the  judgment  should  direct 
appraisement  to  be  made,  as  it  is  the  duty  of  the  commissioner  to  have  it 
made  without  such  a  direction,  but  as  the  judgment  in  this  ease  directed 
the  commissioner  to  put  the  purchaser  in  possession  at  once,  it,  by  implica- 
tion, forbade  an  appraisement,  and  was,  therefore,  erroneous. 

7.  Powers  of  attorney— Tbe  employment  of  attorneys  did  not  confer  upon 
them  tbe  power  to  waive  their  client's  right  to  redeem  his  property,  or  any 
steps  necessary  thereto. 

G.  G.  Gilbert  for  appellants. 

Bullock  &  Beckham  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Angust  15,  1885,  Thomas  B.  Graves  and  J.  B.  Wells  made  an  assignment 
of  their  property  to  a  trustee  for  the  payment  of  their  debts.  Among  the 
assets  was  a  valuable  farm.  Graves  had  previously  conveyed  his  undivided 
half  of  it  to  his  wife,  buf,  in  October,  1885,  she  conveyed  all  her  interest  in 
it  to  the  assignee  of  Graves  &  Wells  for  the  purposes  named  in  their  deed  of 
trust. 

In  February,  1886.  this  action  was  instituted  by  the  assignee  for  the  pur- 
pose of  obtaining  a  sale  of  the  land  to  pay  the  indebtedness.  Graves  & 
Wells  were,  together  with  their  creditors,  made  defendants  in  the  petition. 

March  23,  1886,  a  judgment  of  sale  was  rendered.  It  provided  that  the 
Commissioner  making  it  should,  immediately  thereafter,  put  the  purchaser- 
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In  possession  of  the  land,  save  the  house,  garden,  yard  and  outbuildings, 
thereby  in  effeot  denying  any  right  of  redemption,  regardless  of  what  the- 
property  might  bring. 

Orders  were  also  made  enjoining  the  creditors  from  bringing  separate 
actions,  and  referring  the  cause  to  a  commissioner  for  proof  of  claims. 

Up  to  this  time  the  defendant,  Wells,  and  a  lien  creditor,  one  Bergen,  had 
not  been  brought  before  the  court  by  service  of  summons. 

Section  488  of  the  Civil  Code  provides,  however,  that  in  an  action  to  sell 
property  held  in  trust  for  the  payment  of  debts  it  shall  not  be  neoessary,  as 
It  is  in  a  suit  to  settle  a  decedent's  estate,  to  make  all  the  lien  creditors 
parties.  The  title  to  the  land  was  not  in  Wells.  He  was  not  only  a  proper, 
bat  a  necessary,  party  to  the  suit,  beoause  of  his  interest  in  it,  but  not  for 
the  purpose  of  passing  the  tttle  to  a  purchaser.  He  had  already  parted  with 
it  for  a  specific  purpose.  It  had  vested  in  his  assignee.  Moreover  it  appears, 
from  the  testimony,  but  not  by  any  entry  of  record,  that  his  two  attorneys, 
in  open  court,  consented  for  him  to  the  rendition  of  a  decree  of  sale  at  the 
time  when  it  was  entered.  Their  right  to  do  so  is  now  denied.  It  is  u:<ged 
that  they  were  also  the  attorneys  of  tbe  assignee  in  this  suit.  It  is  un- 
doubtedly a  safe  rule,  supported  by  both  reason  and  sound  morality,  that 
whenever  an  agent  or  attorney  accepts  another  employment  in  conflict  with, 
the  interest  of  his  first  principal  or  client,  it  ends  his  first  engagement.  He 
can  not  act  for  him  and  at  the  same  time  be  against  him.  When  such  an- 
tagonism arises  the  law  steps  in  and  says  to  him  that  bis  further  action  is 
likely  to  tempt  him  to  mischief  and  dishonesty,  and  lead  to  the  injury  of  his 
principal.  Such  a  case  is  not  here  presented,  however.  There  is  not  neces- 
sarily any  antagonism   of  interest  between  tbe  debtors  and  their  assignee. 

Tt  is  his  duty  to  apply  the  property  in  payment  of  their  debts.  They  con- 
vey it  to  him  for  this  purpose,  and  it  is  their  moral  and  legal  duty  to  throw  no 
obstacle  in  his  way.  It  is  true  a  case  might  arif*  where  it  would  be  improper 
for  the  same  attorney  to  represent  both ;  but  this  record  does  not  present  it. 

The  land  having  been  sold,  the  appellants,  Graves  &,  Wells,  gave  notice 
and  moved  to  set  aside  the  judgment.  They  also  filed  exceptions  to  the  re- 
port of  sale,  but  their  objections,  as  well  as  their  motion  to  set  aside  tbe. 
judgment,  were  overruled,  and  they  have  appealed.  But  one  of  them  was 
well  grounded.  Prior  to  the  act  of  April  Q,  1878  (General  Statutes,  page 
972),  the  debtor's  right  for  twelve  months  after  a  sale  to  redeem  his  prop- 
erty, if  SDld  for  less  than  two-thirds  of  its  appraised  value,  was  confined  to 
sales  under  execution.  If  sold  under  decree  there  was  no  such  right.  His 
property  was,  therefore,  often  sacrificed. 

In  view  of  this  fact  the  legislature  passed  the  act  named,  which  has  the 
general  title:  "An  a>et  providing  for  the  redemption  of  real  estate  sold  under 
an  order  or  judgment  of  a  court,"  and  provides: 

** Before  any  real  estate  shall  be  hereafter  sold,  in  pursuance  of  any  order 
or  judgment  of  a  court,  the  commissioner  or  officer,  whose  duty  it  may  be 
to  sell  the  same,  shall  cause  it  to  be  valued.  *  *  *  The  valuation  so  made 
shall  be  In  writing,  signed  by  the  persons  making  it,  and  returned  by  such 
commissioner  or  officer  to  the  court  which  made  or  rendered  the  judgment 
for  the  sale  of  the  property.  *  *  *  If  the  real  estate  which  may  l>e  sold 
In  pursuance  of  snch  judgment  or  order  does  not  bring  two-thirds  of  such 
valuation,  the  defendant  and  his  representative  shall  have  the  right  to  re- 
deem the  same  within  a  year  from  the  day  of  sale  by  paying  the  purchaser 
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or  his  representatives  the  original  purchase  money,  and  10  per  centum  pep 
annum  interest  thereon.  *  *  *  If  the  judgment  in  pursuance  of  which 
such  sale  Is  made  be  not  satisfied  bj  such  sale  the  right  of  redemption 
herein  provided  for  may  be  sold  in  satisfaction  of  the  residue  of  such  judg- 
ment, and  the  said  right  of  redemption  shall  also  be  liable  to  sale  under 
execution.  The  land  shall,  in  suoh  case,  be  still  liable  to  redemption  from 
both  purchasers  until  the  end  of  a  year  from  the 'first  sale." 

If  the  wisdom  or  expediency  of  this  act  were  open  to  question,  it  is  not 
our  province  to  determine  it.  That  is  a  matter  which,  subject  alone  to  con- 
stitutional restraint,  must  be  left  *o  legislative  judgment.  Viewed  by  part 
and  then  existing  circumstances  and  the  object  within  the  legislative  eye,  it 
is  evident  that  the  law  maker  intended  to  give  to  the  debtor  an  opportunity 
to  redeem  his  property  in  all  cases  where  it  might  be  eoerelvely  sold  for  debt 
and  fail  to  bring  two-thirds  of  its  appraised  value.  It  was  the  purpose  to 
put  all  coercive  sales  for  debt  of  real  property  upon  the  same  footing.  It  is 
urged  that  in  this  instance  the  judgment  was  not  directly  against  the 
debtor:  that  the  assignee  who  asks  the  sale  represents  him  as  well  as  the 
creditor,  and  that,  therefore,  the  act  does  not  apply.  Undoubtedly  it  does 
not,  as  was  held  in  the  case  of  Wooldridge  v.  Jacob's  Gd'n,  7V)  Ky  ,  250,' 
where <ithe  sale  is  for  the  benefit  of  the  owner  alone,  as  where  the  property  of 
an  infant  is  sold  upon  the  petition  of  his  guardian  under  article  3,  chapter 
433  of  the  General  Statutes.  It  relates  to  snles  for  debt  only.  It  substantially 
"says  so.  The  case  now  in  hand  was  a  coercive  sale  for  *he  debts  of  the  ap- 
pellants. The  property  was  as  much  liable  to  sacrifice  as  if  it  had  been  sold 
under  execution  or  a  judgment  rendered  in  an  action  by  the  creditor  directly 
against  his  debtor.  If  so,  and  the  legislative  purpose  was  to  prevent  such 
loss,  then  the  act  should  be  construed  to  that  end  if  its  terms  fairly  admit 
of  it. 

We  are  not,  disposed  to  cramp  its  operation  by  a  strict  construction.  It  is 
for  the  benefit  of  both  the  debtor  and  his  creditor.  It  will  often  seive  to 
prevent  one  creditor  from  obtaining  all  the  property  of  the  debtor,  or  the 
beneflt  of  it,  at  a  ruinous  price,  to  the  exclusion  and  injury  of  his  other 
creditors.  The  spirit  of  it,  as  well  as  the]  lain  import  of  its  language,  show 
that  it  was  intended  to  embrace  all  coercive  ?ales  for  debt,  and  it  provides 
that  before  any  real  estate  shall   be  sold  for  this  purpose  it  shall   be  valued. 

Where  an  administrator  sues  to  subject*  the  real  estate  of  the  decedent  to 
the  payment  of  the  debts  he  acts  both  for  the  creditor  and  the  estate.  He 
asks  that  the  sale  be  made,  and  yet  this  court,  in  the  case  of  Cantrill  v. 
Perry's  Adm'r,  7  Ky.  Law  Hep.,  44(5,  held  that  the  act  in  question  applied 
to  such  a  case,  and  that  the  sale  could  not  be  sustained  because  the  property 
had  previously  been  valued. 

Our  conclusion  is  that  the  statute  embraces  a  case  like  the  one  now  before 
us.  Its  language  gives  to  "the  defendant  (meaning  the  debtor)  and  bii 
representatives"  the  right  to  redeem.  He  has  an  interest  in  the  property, 
although  he  has  placed  it  in  trust  for  the  pajanent  of  his  debts  and  passed 
the  title  to  his  assignee  for  this  purpose.  If  be  were  to  pay  all  his  debts  he 
would  ba  entitled  to  a  reconveyance.  We  fail  to  see  that  such  a  construc- 
tion will  be  likely  to  work  an  injury  to  the  insolvent  estate  or  the  creditors. 

It  is  likely  to  do  so,  but  seldom  at  most;  and  will  not  often,  it  is  probable, 
redound  to  their  advantage  by  preventing  a  sacrifice  of  it.  It  is  t*rue  that 
the  act  provides  that  if  the  property  does  not  bring  two -third  8  of  the  ap- 
praised value  the  debtor  may  remain  in  possession  until  the  expiration  of 
the  year  within  which  it  may  be  redeemed,  but  this  is  equally  so  in  cases 
of  sale  under  execution  or  under  judgments   rendered   in   actions   brought 


Digitized  by 


Google 


BLAND  V.  KITTENGER.  417 

-directly  by  the  creditor  against  his  debtor.  Here  there  was  no  appraisement 
before  the  sale. 

It  was  not  essential  to  the  validity  of  the  judgment  that  it  should,  in  ex- 
press terms,  direct  it,  because  the  law  required  the  officer  to  have  it  done,  but 
it,  by  implication,  directed  the  contrary,  because  it  improperly  provided 
that  the  commissioner  should,  without  regard  to  what  the  property  might 
bring,  at  once  put  the  purchaser  in  possession.  The  employment  of  attor- 
neys did  not  oonfer  the  power  upon  them  to  waive  their  client's  right  to  re- 
deem their  property  or  any  steps  necessary  thereto,  even  conceding  chat  they 
attempted  to  do  so. 

Evidence  that  it  in  fact  sold  for  a  fair  value,  or  more  than  the  two  thirds 
of  any  appraised  value  which  snuld  fairly  have  been  placed  upon  it,  can  not 
avail.  If  so,  it  could  equal  1 3-  be  urged  that  a  judicial  sale,  made  without 
advertisement  or  otherwise  in  violation  of  law,  should  be  upheld  because 
the  property  in  fact  brought  a  fair  price.  The  law  is  imperative  that  the 
valuation  shall  be  made  before  the  sale.  It  is  not  merely  directory.  It  goes 
to  the  right  of  the  debtor  and  readies  to  the  interest  of  the  creditors.  It  is 
the  statutory  test  of  the  right  of  the  one  to  redeem  and  of  the  other  to  still 
look  to  the  property  for  the  payment  of  their  debts.  No  coercive,  ^ale, for 
debt  can  be  lawfully  made  in  the  absenoe  of  this  valuation.  The  estate 
forbids  it,  and  it  was  not  intended  that  its  place  should  be  supplied  by  tes- 
timony given  after  the  sale  and  heard  upon  the  question  of  its  confirmation. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


BLAND  v.  KITTINGER. 
(Filed  October  4,  1888— Not  to  te  reported.) 

Limitation— Amendment  of  petition— An  action  for  relief,  on  the  ground 
of  fraud  committed  by  the  defendant,  having  been  commenced  by  the  plain- 
tiff within  the  time  prescribed  by  the  statute,  he  acquired  a  standing  in 
court  that  entitled  him  to  pray  for  and  recover  in  that  action  whatever  was 
connected  with,  and  a  neeessiry  incident  of,  the  original  cause  of  action. 
And  while  an  amended  petition  praying  for  the  specific  relief  granted  by 
the  judgment  appealed  from  was  not  filed  within  five  years  after  the  cause 
of  action*  accrued,  the  statute  presents  no  bar  to  the  recovery. 

Jep.  C.  Jonson  for  appellant. 

Chas.  Eaves  for  appellee. 

Appeal  from  McLean  Circuit  Court. 

Opinion  of  the  court  "by  Chief  Justice  Lewis. 

In  1880  appellee  instituted  .Uus^aotion,  alleging  in  his  petition,  in  sub- 
stance, that  previous  to  December,  1879,  he  was  the  owner  of  a  tract  of  land 
which,  appellant  wrote  to  him  in  Texas,  where  he  resided,  he  could  sell  to  a 
company,  and  requested  him  to  Ux  his  price  and  authorize  him,  appellant, 
to  sell  as  his  agent.  Appellee  thereupon  wrote  to  aj  jellant,  who  lesichd  in 
Ken  tacky  near  the  land,  authorizing  him  to  sell  the  land  at  $1,HM),  or  the 
timber  upon  it  at  $800. 

Soon  thereafter  appellant  went  to  Texas.  «.nd  informing  appellee  he  had 
-•old  the  land  for  the  price  of  $700,  and  paying  to  him  that  sum,  a  deed  for 


Digitized  by 


Google 


418  BLAND  V.  KITTENGER. 

the  land  was  executed  to  him.  But,  as  stated  in  the  petition  and  proved. 
Appellant  had  in  fact  sold  the  timber  upon  the  land  to  the  company  men- 
tioned at  the  price  of  $1,060,  leaving  the  land  still  the  property  of  appellee. 

Upon  the  ground  of  frand  by  appellant,  thus  alleged  and  proven,  the  court 
in  which  the  action  was  instituted  rendered  judgment  cancelling  the  deed 
executed  by  appellee  to  appellant,  and  also  for  the  payment  by  the  latter  to 
the  former  of  $350,  the  residue  of  the  purchase  price  of  tb«  timber.  But 
upon  appeal  to  this  court  that  judgment  was  reversed  as  to  the  $350.  upon 
the  ground  that  the  only  relief  prayed  for  in  the  petition  was  a  cancellation 
of  the  deed  and  an  injunction  restraining  Chess  &  Wyman,  the  company 
mentioned,  from  cutting  and  removing  timber  from  the  land.  But  it  was 
directed  by  this  court  that  upon  the  return  of  the  cause  appellee  should  be 
permitted  to  amend  his  petition  so  as  to  have  complete  relief.  And,  at  the 
first  term  after  the  mandate  of  this  court  was  filed,  he  did  file  an  amended 
petition  in  which  he  stated  Chess  &  Wyman  had  out  and  carried  from  the 
land  the  timber,  under  their  purchase  from  appellant,  and  that  the  latter 
never  having  paid  or  accounted  for  any  part  of  the  purchase  price  thereof 
except  $700.  judgment  for  the  residue,  $850.  be  rendered.  And  this  appeal  is 
from  the  judgment  of  the  lower  court  for  that  sum. 

There  is  no  contract  with  Chess  &  Wyman,  who  appear  to  have  acted  in 
good  faith,  and  paid  to  appellant  the  price  agreed  on  for  the  timber  and  out 
and  removed  it.  Nor  is  there  any  dispute  or  room  for  dispute  of  the  fraudu- 
lent attempt  of  appellant  to  appropriate  and  keep  the  1850,  balance  for  which 
he  sold  appellant's  timber.  But  the  sole  ground  upon  which  a  reversal  of 
tftie  judgment  is  contended  for  is  that  the  amended  petition  was  not  filed 
within  five  years  after  the  commission  of  the  fraud  by  appellant,  when,  as 
argued,  appellee's  caus«  of  action  accrued. 

»  Section  2.  article  3,  chapter  71,  General  Statutes,  provides  that  an  action 
for  relief  on  the  ground  of  fraud  or  mistake  shall  be  commenced  within  five 
years  next  after  tho  cause  of  action  acnrUed.  And  section  6,  same  article, 
providers  that  in  actions  for  relief  for  fraud  or  mistake,  or  damages  for  either* 
the  cause  of  action  shall  not  be  deemed  to  have  acorued  until  the  discovery  of 
the  fraud  or  mistake. 

More  than  five  years  had  expired  after  the  discovery,  as  well  as  after  the 
commission  of  the  fraud,  when  the  amended  petition  was  filed.  But  the 
action  was  commenced  in  1880.  less  than  one  year  after  the  fraud  was  per- 
petrated, and  the  single  question  is  whether  a  recovery  of  the  $860  is  barred 
because  judgment  for  it  was  not  specifically  and  formally  prayed  for  in  the 
original  petition. 

Section  39,  Civil  Code,  provides  that  "an  action  is  commenced  by  filing  in 
the  office  of  thecleik  of  the  proper  oourt  a  petition  stating  the  plaintiff's 
oause  of  action."  And  pleadings,  as  defined  by  section  87,  are  statements  by 
parties  to  an  action  of  their  causes  of  controversy. 

In  this  case  the  cause  of  action  was  the  fraudulent  procurement  hy  appel- 
lant of  a  deed  from  appellee  for  the  land  for  the  consideration  of  $700,  which 
was  paid  over.  But  as  the  sum  paid  was  money  which  appellant  had  re- 
ceived from  Chess  &  Wyman  in  the  sale  of  timber  on  the  land,  the  cancella- 
tion of  the  deed  necessarily  oj era  ted  to  give  to  appellee  the  right  to  not  only 
retain  the  $700,  which  it  was  adjudged  he  should  retain,  but  also  a  right  to 
the  $2350,  balance  of  proceeds  of  the  timber. 
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The  aotlon  for  relief  on  the  ground  of  fraud  ooinniitted  by  appellant  bay- 
ing been  commenced  by  appellee  within  the  time  prescribed  by  the  statute,, 
he  acquired  a  standing  in  court  that  entitled  him  to  pray  for  and  recover  in 
that  action  whatever  was  connected  with,  and  a  necessary  inoident  of,  the 
original  cause.  And  as  the  amended  petition  set  up  no  new  and  distinct 
cause  of  action,  but  was  filed  so  as,  in  the  language  of  this  court,  to  enable 
appellee  to  have  complete  relief,  on  the  ground  of  fraud  already  alleged', 
proved  and  adjudged  by  both  courts  to  exist,  we  do  not  think  the  statute, 
oonstrued  even  literally,  presents  an  obstruction  to  the  judgment  appealed, 
from,  which  is  affirmed. 


HARRIS  v.  GUNNELL,  &o. 
(Filed  October  4,  1888— Not  to  be  reported.) 

1.  Judicial  sales -Commissioner's  report— Where  a  decree  directs  the  sale 
of  separate  tracts  of  land  it  is  not  necessary  that  the  commissioner's  report 
of  sale  should  show  whether  he  offered  the  tracts  separately,  or  that  it 
should  show  that  he  offered  only  so  much  of  the  land  as  was  necessary  to 
pay  the  judgment;  he  is  presumed  to  have  done  his  duty  until  the  oontrary 
is  made  to  appear. 

2.  Same — Mistake  of  appraisers — A  mere  error  of  judgment  upon  the  part. 
of  appraisers  in  valuing  land  will  not  avail  to  set  aside  the  sale. 

3.  Same— Inadequacy  of  price  alone,  unless  it  be  so  great  as  to  import. 
fraud,  does  nofc  furnish  ground  for  setting  aside  judicial  sales.  Nor  will  a 
sale  be  set  aside  merely  upon  a  guaranty  of  an  advanced  prioe. 

4.  Same— Advertisement— The  statement  of  the  commissioner  in  his  repoit 
of  sale,  that  he  advertised  the  sale  as  required  by  the  judgment,  should,  in 
the  absence  of  testimony,  be  taken  as  true.  But  as  the  commissioner  was 
Introduced  as  a  witness  in  this  case,  and  his  testimony  shows  that  he  did 
not  personally  know  whether  the  notices  were  posted  as  required  by  the 
judgment,  the  presumption  arising  from  the  face  of  the  report  is  rebutted, 
and.  upon  such  a  state  of  casp,  a  sale  prejudicial  to  the  owner  of  the  prop- 
erty should  not  be  upheld  unless  it  be  shown  by  testimony  that  the  land 
was  advertised  as  required  by  the  decree. 

W.  W.  Diokerson  and  C.  C.  Cram  for  appellant. 

A.  G.  DeJarnett  for  appellees. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  a  contest  between  a  debtor  and  the  purchaser  of  his  land  at  a 
decretal  sale.  It  was  made  on  September  14,  18S5,  under  a  judgment  ren- 
dered in  May  previous.  It  was  reported  to  court  on  December  8,  188.5,  and 
confirmed  three  days  thereafter. 

December  19,  1885,  the  purchaser  asked  for  a  writ  of  possession.  The 
debtor  objected  and  moved,  upon  various  grounds,  to  set  aside  the  order 
confirming  the  sale  and  the  sale  itself.  This,  of  course,  the  court  had  the 
power  to  do,  upon  sufficient  ground,  at  any  time  during  the  same  term  at 
which  the  order  of  confirmation  was  made. 

The  debtor  purchased  the  land,  about  110  acres,  in  1877,  for  #23  per  acre, 
upon  extended  payments  without  interest. 

'At  the  sale  now  in  question  it  was  appraised  at  $15  an  acre,  amounting; 

^Google 


Digitized  by" 


l420  HABEIS   V.  GUNNELL,  &C. 

in   all  to  $1,657.     It  was  purchased   by  the  appellant.  John   T.  Harris,  for 
$1,244.71,  or  more  than  two- thirds  of  the  appraised  value. 

It  oonsists,  as  described  in  the  judgment,  of  four  tracts;  and  it  Is  urged 
that  they  should  have  been  appraised  and  sold  separately;  and  that  the  com- 
missioner, in  making  the  sale,  should  have  offered  only  so  much  of  the  land 
as  was  necessary  to  pay  the  judgment. 

It  appears,  from  the  description  of  the  land,  that  the  four  tracts  adjoin. 
Lot  denominated  as  No.  2  adjoins  lot  No.  1,  and  they  all  appear  to  make 
but  one  tract.  The  report  of  sale  does  not  show  how  the  commissioner 
offered  it.  This  is  not  required.  He  is  presumed  to  have  done  so  properly, 
and  the  record  contains  no  evidence  to  rebut  this  presumption.  Moreover, 
these  objections  are  made  in  argument,  and  were  not  embraced  in  the 
grounds  filed,  upon  which  it  was  sought  fo  annul  the  sale.  Tbry  were, 
that  the  appraisement  was  untrue  and  false;  that  the  land  sold  at  a  sacri- 
fice, and  that  the  sale  was  not  properly  advertised. 

Considerable  testimony  has  been  taken,  pro  and  con.  as  to  the  correctness 
of  the  valuation  of  the  land  fixed  by  the  appraisement.  This  was  unneces- 
sary, and  the  evidence  can  only  bt1*  considered  upon  the  question  whether 
the  land  brought  a  fair  value.  The  appraisement  is  not  attacked  upon  the 
ground  of  fraud,  mistake  or  unfairness.  It  is  only  assailed  for  error  of 
judgment  upon  the  parft  of  the  appraisers.  This  can  not  avail.  It  furnishes 
no  ground  for  setting  aside  a  .sale.  _^, 

The  valuation  of  the  appraisers,  if  fairly  made,  furnishes  the  legal  test  of 
the  debtor's  right  to  redeem,  although  they  may  err  in  judgment  in  Cling 
it.  An  incorrect  appraisement  can  only  avail  to  set  aside  a  sale  when  it  is 
the  product  of  fraud  or  unfairness  or  mi st-ake  other  than  one  arising  merely 
from  an  erroneous  opinion  as  to  value.  (Lawrence,  &c.  v.  Edelen,  6  Bush, 
65.) 

If  the  rule  were  otherwise,  yet  in  this  instance  eight  witnesses  support  tbe 
valuation,  while  but  four  think  it  incorrect. 

It  is  well  settled  that  inadecfuacy  of  price  alone,  unless  it  be  so  gross  as 
to  import  fraud,  does  not  furnish  ground  for  setting  aside  judicial  tales. 
The  law,  in  establishing  his  rule,  looks  to  their  promotion  and  stability. 

In  the  absence  of  all  unfair  dealing  public  policy  requires  that  the  rights 
of  the  purchaser  should  be  regarded.  The  chancellor  is  not  vested  with  a 
mere  arbitrary  discretion  in  tbe  matter.  If  tl  ere  has  bfen  fraud,  suiprlse, 
accident  or  any  unfairness,  he  should  annul  the  action  of  the  commissioner, 
who  is  bis  agent;  but  in  their  absence,  and  where  the  sale  has  been  con- 
ducted in  pursuance  of  the  judgment,  the  c'aims  of  the  purchaser  can  not 
be  disregarded. 

If  inadequacy  of  price  alone  would  authorize  a  disregard  of  them,  then 
Inducement  to  bid  would  be  taken  away  and  purchases  at  judicial  fale 
would  become  a  mere  speculation. 

While  courts  incline  to  the  relief  of  the  debtor's  burden  by  affording  bim 
an  opportunity  to  apply  the  fair  value  of  his  property  upon  his  indebted- 
ness, yet  a  rule  must  be  applied,  which,  while  as  liberal  to  him  as  public 
policy  will  permit,  must  yet  be  of  such  a  character  as  to  invite  reliable  bid- 
ders and  secure  competition.  The  interest  of  the  debtor  really  so  requires, 
nor  should  a  sale  be  set  aside  merely  upon  a  guaranty  of  an  advanced' price; 
*  This  has  been,  and  is,  perhaps,  yet,  the  English  practice,  If  it  lie  as  much 
•as  ten  per  centum  and  costs,  but  it  has  never  obtained  in  this  State. 
■"•  One  who  was  present,  perhaps,  at  the  sale,  or  who,  at  least,  might  have 
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been,  should  not  be  allowed  to  make  it  a  mere  matter  of  play  by  thereafter- 
offering  an  advaDced  price. 

It  follows  that  tbe  bond  given  in  this  case,  stipulating  that  upon  a  resale- 
eighty  acres  of  the  land  should  be  made  to  pay  the  debt  or  bring  as  mnoh  as 
the  entire  tract  brought  at  the  sale  in  question,  did  not  of  itself  authorize 
another  sale. 

The  judgment,  however,  provided  that  the  sale  should  be  advertised  at  the 
courthouse  door  of  the  county  in  which  the  land  .is  situated,  and  at  "three 
or  more  public  places  in  the  vicinity  of  the  land. " 

The  commissioner  in  his  report  says  that  he  advertised  the  sale  as  re- 
quired by  the  judgment.  This,  in  the  absence  of  testimony,  should  be 
taken  as  true.  The  presumption  is  in  favor  of  a  proper  performance  of  his 
duty.  But  he  was  introduced  as  a  witness,  and  his  testimony  shows  that  he 
did  not  show  whether  the  statement  was  correct  or  incorrect.  This  rebuts 
the  presumption  arising  upon  the  face  of  the  report  that  he  did  his  duty, 
l-pon  such  a  state  of  case  a  sale  prejudicial  to  the  owner  of  the  property 
should  not  be  upheld  unless  it  be  shown  by  testimony  that  the  land  was  ad- 
vertised as  required  by  the  decree.  * 

The  commissioner  testifies  that  he  posted  a  notice  of  tbe  sale  at  the  court- 
bouse  door  and  sent  copies  to  be  posted  at  four  places  in  the  vicinity  of  the. 
land ;  but  that  he  does  not  know  that  any  of  them  were  received  or  posted. 
Such  a  practice  should  not  be  favorably  regarded. 

It  is  shown  by  other  evidence  that,  one  was  received  and  posted  at  one  of 
the  places  in  proper  time;  trmt  another  was  posted  at  one  of  the  other places> 
but  the  witness  is  unable  to  stiy  how  long  this  was  done  before  the  sale. 

There  is  no  evidence  that  any  notice  was  ever  posted  at  cither  of  the  other 
two  points,  and  hence  it  oot-s  rot  aj.]-e»r  that  the  *ale  was  advertised  at  the 
court  boo  sh  door  ansl  three  or  more  public  places  in  the  vicinity  of  the  land 
as  required  by  tbe  decree. 

The  debtor  had  no  notioe  or  knowledge  of  the  sale  until  a  few  hours  before 
he  moved  to  set  aside  the  order  confirming  the  report  of  it.  A  suspicion 
arises  that  he  must  have  been  somewhat  neglectful,  but  yet  this  fact  ad- 
dressed itself  to  the  discretion  of  the  court  upon  the  motion  to  set  aside  the 
order  of  confirmation.  It  had  the  power  to  annul  the  order,  and,  under 
tbe  circumstances,  it  was  not  an  abuse  of  legal  discretion  to  do  so. 

All  of  the  evidence  shows  that  the  hmfl  did  not  bring  its  fair  value.  The 
appraisement  fixed  its  value  at  over  $400  more  than  it  brought.  None  of  tbe 
witnesses  value  it  at  less  than  the  appraisement,  and  some  at  much  more. 

If  the  sale  be  upheld  the  appellant  secures  a  good  bargain.  His  effort  to 
have  it  sustained  confirms  what  the  testimony  makes  evident.  His  gain  is 
that  much  loss  to  the  debtor. 

A  sacrifice  of  the  land  is  shown  ;  and  there  is  an  absence  of  both  testimony 
that  the  sale  was  advertised  as  required  by  the  decree,  and  of  presumption 
that  tbe  officer  did  his  duty. 

It  must  be  assumed,  as  the  record  is  made  up,  that  the  sale  was  not  ad- 
vert i  sell  as  directed;  and  this  fact,  coupled  with  the  prejudice  to  the  debtor 
by  a  sale  of  his  land  at  much  less  than  its  fair  value,  forbids  its  oonfirma^. 
tion;  and  the  judgment  of  the  lower  eourt,  ordering  a  resale,  is  affirmed. 
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BALL  v.  COMMONWEALTH. 

(Filed'  October  6,  1888— Not  to  be  reported.) 

Appellate  jurisdiction— The  indictment  against  appellant  is  for  a  misde- 
meanor. The  judgment  is  a  fine  of  $25  and  ten  days'  imprisonment.  Held 
— That  no  appeal  lies  either  to  this  court  or  the  Superior  Court.  (Criminal 
Code,  section  347.)  Therefore,  the  appeal  is  dismissed  instead  of  being 
transferred  to  the  Superior  Court. 

P.  A.  &  .7.  S.  Cline  and  James  M.  York  for  appellant. 

Pi  W.  Hardin  for  appellee. 

Appeal  from  Pike  Criminal  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  indictment  against  the  appellant.  Dan  Ball,  is  for  a  misdemeanor. 

The  judgment  is  a  fine  of  125  and  ten  days'  imprisonment.  No  appeal  lies 
from  it. 

Section  347  of  the  Criminal  Code  provides:  "The  Court  of  Appeals  shall 
have  appellate  jurisdiction  in  penal  actions  and  prosecutions  for  misde- 
meanors in  the  following  cases  only,  viz:  If  the  judgment  be  for  a  fine  ex- 
ceeding $50,  or  for  imprisonment  exceeding  thirty  days;  or  if  the  judgment 
be  for  the  defendant,  in  cases  in  which  a  fine  exceeding  $50,  or  confinement 
exceeding  thirty  days,  might  have  been  inflicted." 

As  neither  this  oourt  nor  the  Superior  Court  has  jurisdiction  the  appeal  ia 
dismissed,  instead  of  being  transferred  to  the  last-named  oourt. 


WHITE  v.  COMMONWEALTH. 
(Filed  October  6,  1888.) 

Criminal  law— Breaking  into  "outhouse"— The  expression  "any  out- 
house belonging  to  or  used  with  any  dwelling  hoUse, "  as  used  in  section  4, 
article  5.  chapter  29  of  the  General  Statutes,  which  provides  for  the  punish- 
ment of  any  person  who  shall  feloniously  break  into  such  a  house  and  take 
away  anything  of  value,  embraces  such  structures  as  are  ordinarily  attached 
to  and  used  in  connection  with  dwelling  houses,  and,  therefore,  can  not 
reasonably  be  construed  to  include  a  tobacco  barn,  built  and  used  expressly 
for  the  storage  of  tobacco.  Such  a  structure  is  a  storehouse  or  warehouse 
within  the  meaning  of  section  4  of  article  6,  chapter  £9  of  the  General  Stat- 
utes, and  one  who  feloniously  breaks  into  such  a  house  and  steals  anything 
of  value  is  subject  to  punishment  under  that  section,  and  not  under  section 
4  of  article  5. 

The  building  broken  into  in  this  case  being  a  tobacco  barn,  the  appellant 
was  prejudiced  by  an  instruction  telling  the  jury  that  if  they  found  him 
guilty  they  should  fix  his  punishment  at  confinement  in  the  penitentiary 
not  less  than  two  nor  more  than  ten  years,  as  appellant  was  thereby  de- 
prived of  the  right  of  allowing  the  jury  to  fix  his  punishment  as  low  as  one 
year's  imprisonment,  which  is  the  minimum  punishment  under  section  4  of 
-article  6,  chapter  29,  General  Statutes. 

W.  H.  Botts  for  appellant. 

P.  W.  Hardin  for  appellee. 
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Appeal  from  Monroe  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Wm.  White,  was  indicted  under  section  4,  article  5  of 
chapter  29  of  the  General  Statutes,  which  provides:  "If  any  person  shall 
feloniously  *  *  *  break  any  dwelling  house,  or  any  part  thereof,  or  any 
outhouse  belonging  to  or  used  with  any  dwelling  bouse,  and  feloniously 
take  away  anything  of  value,  although  the  owner  or  any  person  may  not  be 
there,  he  shall  be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  ten  years." 

The  building  broken  into  was  a  tobacco  barn,  situated  in  a  ten-acre  field, 
in  which  there  was  no  other  structure.  It  was  from  ninety  to  two  hundred 
yards  from  the  owner's  dwelling  house.  It  had  been  built  for  the  purpose 
of  storing  tobacco,  and  was,  when  the  offense  was  committed,  being  so  used. 
The  property  stolen  from  it  was  a  lot  of  tobacco. 

This  instruction  was  given  to  the  jury  over  the  objection  of  the  appel- 
lant: "The  court  instructs  the  jury  that  if  they  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  Wm.  White,  did,  before  the 
finding  of  the  indictment  read  to  them,  in  the  county  of  Monroe,  unlawfully 
and  feloniously  break  and  enter  a  barn,  the  property  of  T.  N.  Turner,  used 
with  his  dwelling  house,  and  did  feloniously  steal  and  carry  away  from  and 
out  of  said  barn  tobacco,  a  thing  of  value,  and  which  was  the  property  of 
Wm.  Jordan,  they  should  find  him  guilty,  and  fix  bis  punishment  at  con- 
finement in  the  penitentiary  not  less  than  two,  nor  more  than  ten  years." 

The  evidence  did  not  support  this  instruction  or  render  the  perpetrator, 
whoever  he  might  have  been,  liable  to  the  punishment  prescribed  by  the 
provision  of  the  statute  supra.  Upon  the  contrary,  he  was  subject  to  pun- 
ishment under  feotion  4,  article  6  of  chapter  fc9  of  the  General  Statutes, 
which  reads  thus:  "If  any  person  shall  feloniously,  in  the  night  or  day, 
break  any  warehouse,  storehouse,  office,  shop,  or  room  in  a  steam,  wharf, 
'or  other  boat,  whether  such  place  be  or  be  not  a  depository  for  goods,  wares 
or  merchandise,  and  whether  the  goods,  wares  and  merchandise  be  or  be  not 
exposed  for  sale  in  such  place,  with  intent  to  steal,  or  shall  feloniously  take 
therefrom  or  destroy  any  goods,  wares  or  merchandise,  or  other  thing  of 
value,  whether  the  owner  or  other  person  be  or  not  in  such  house,  office, 
room  or  shop,  he  shall  be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years." 

The  legislature  intended,  by  this  provision  of  the  statute,  to  embrace 
buildings  not  included  by  that  first  above  cited. 

The  expression,  "any  outhouse  belonging  to  or  used  with  any  dwelling 
bouse,"  embraces  such  structures  as  are  ordinarily  attached  to  and  used  in 
connection  with  dwelling  houses.  It  can  not  reasonably  be  construed  to  in- 
clude a  tobacco  barn,  built  and  used  expressly  for  the  storage  of  tobacco. 
Such  structure  is  a  storehouse  or  warehouse  within  the  meaning  of  the  stat- 
ute. The  family  are  in  and  about  the  dwelling  and  outhouses  belonging  to 
and  used  with  it.  It  is  the  home;  and  it  was  intended  to  give  greater  pro- 
tection thereto,  by  providing  a  greater  penalty  for  their  unlawful  invasion, 
than  in  case  of  a  warehouse  or  storehouse.  A  tobacco  barn  or  tobacco  store- 
bouse  has  no  proper  connection  with  the  owner's  dwelling.  It  belongs  to 
that  class  of  buildings  named  in  section  4  of  article  6,  all  of  which  have  no 
connection,  by  use,  with  a  man's  home.    It  would  not  be  ordinarily  under- 


Digitized  by 


Google     __ 


424  CREAGER  V.  CREAGER,  &C. 

stood  as  an  outhouse  of  the  dwelling  house,  and  in  construing  the  term  th* 
usual  and  ordinary  acceptation  and  meaning  must  be  given  to  it. 

In  the  case  of  Ray,  &c.  v.  Commonwealth,  Id  Bush,  397,  it  was  held 
that  a  granary,  built  and  used  for  keeping  and  preserving  farming  imple- 
ments and  products,  was  within  the  meaning  of  the  terms  4i warehouse'* 
and  ''storehouse,"  thereby  deciding  that  such  a  structure  was  embraced  by 
the  statute  relating  to  them,  and  not  by  that  under  which  the  instruction 
was  given  in  this  case.  The  appellant  was  prejudiced  by  it.  The  jury  were 
told  that  if  they  found  him  guilty  they  must  fix  the  punishment  at  "con- 
finement in  the  penitentiary  not  less  than  two  nor  more  than  ten  years;'1 
whereas  If  guilty,  he  was  only  liable  to  he  so  confined  not  less  than  one  nor 
more  than  five  years.  It  deprived  him  of  the  right,  if  foind  guilty,  nf 
allowing  the  jury  to  fix  the  punishment  as  low  as  one  year's  confinement  in 
the  penitentiary. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings 
under  this  opinion. 


CREAGER  v.  CREAGER,  &c. 
(Filed  October  6,  ]888.) 

1.  Homestead— A  debtor  is  not  entitled  to  a  homestead  in  land  upon  which 
he  had  never  resided  up  to  the  time  it  was  sold  under  a  decree  obtained  by 
his  assignee  for  the  benefit  of  creditors.  The  mere  faot  that  it  was  acquired 
by  descent  and  not  by  purchase  is  not  sufficient  to  entitle  him  to  a  home- 
stead. 

9.  Assignment  for  creditors— A  creditor  claiming  the  benefits  of  a  deed  of 
assignment  for  the  benefit  of  creditors  may  join  issue  with  the  debtor  as  to 
hb>  right  to  a  homestead  attempted  to  be  reserved  by  the  deed,  provided  be 
does  so  before  he  has  accepted  any  of  the  benefits  of  the  assignment. 

8.  Same— An  assignee  for  the  benefit  of  creditors  is  not  responsible  to 
(■•editors  for  ciops  growing  on  the  debtor's  land  at  the  time  of  the  assign- 
ment, he  having  accepted  the  trust  with  the  understanding  and  agreement 
with  the  debtor  that  said  crops  were  to  be  excepted  from  the  assignment, 
and  the  debtor  having  held  and  disposed  of  them  under  that  agreement. 

4.  Same— A  deed  of  assignment  was  made  about  the  middle  of  April.  The 
assignee,  on  the  second  of  June,  commenced  proceedings  for  the  purpose  of 
selling  the  lands  assigned  and  making  distribution.  The  land  was  sold  in 
August.  Held— That  the  assignee  was  not  culpable  in  not  renting  out  tbe 
land. 

Wilson  &  Sprigg  for  appellant. 

\V.  H.  Marriott-  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Bennett. 

Thomas  Creagnr,  cross  appellant,  in  April,  1885,  conveyed  to  the  appellee 
May,  all  of  his  real  estate,  in  trust  for  the  equal  benefit  of  appellant's  cred- 
itors, but  the  appellant,  in  said  deed  of  conveyance,  reserved  to  himself 
the  right  of  homstead  in  said  real  estate.  The  appellant,  Levi  Creager, 
having,  in  May,  1885,  instituted  an  equitable  action,  in  the  Hardin  Circuit 
Court  (the  county  in  which  said  deed  of  trust  was  made  and  recorded),  for 
purpose  of  subjecting  said  land  to  mortgage  liens,  and  the  assignee,  May, 
in  June,  1885,  having  been   made  a  party,  upon   his  own  motion,  to  said. 
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action  for  the  purpose  of  having  said  interest  properly  subjected  to  the  pay- 
ment of  the  cross  appellant's  debts,  and  the  cross  appellant  also,  in  June, 
1886,  having,  upon  his  own  motion,  appeared  in  said  action  and  set  up  his 
plaim  to  a  homestead  in  said  lands,  and  his  right  to  the  same  having  been 
denied  by  the  appellant.  Levi  Creager,  and  the  circuit  court  having  adjudged 
that  said  cross  appellant  was  not  entitled  to  a  homestead  in  said  lands,  he 
has  appealed  to  this  court. 

The  cross  appellant,  Thos.  Creager,  contends,  first,  that  as  a  portion  of 
said  land  was  derived  by  descent  from  his  father  he  is  entitled  to  a  home- 
stead in  the  same,  notwithstanding  he  oreated  debts  after  said  descent  was 
cast  upon  bim.  He  relies  upon  the  case  of  Jewell  v.  Clark's  Ex'or,  78  Ky., 
398,  as  supporting  this  contention. 

Jewell,  in  that  case,  was  a  housekeeper  with  a  family,  residing  on  a  piece 
of  his  father's  land  at  the  time  of  his  father's  death.  Jewell  continued  to 
live  on  said  land  as  housekeeper  with  his  family  until  the  same  was  allotted 
to  him,  and  he  continued  to  Hve  on  the  same  after  it  was  allotted  to  him. 
After  said  all-  "'tient  judgment  was  obtained  against  Jewell  on  a  debt 
created  in  his  lather's  lifetime,  and  while  he  was  thus  living  on  said  land 
as  a  homestead  execution  was  levied  upon  it,  and  it  was  sold  to  satisfy  the 
same.  Upon  the  foregoing  facts  this  court  held  that  as  the  debt  was  oreated 
prior  to  Jewell's  acquisition  of  said  land  by  descent,  and  as  Jewell  did  not 
acquire  said  land  by  purchase,  that  is  to  say,  as  he  did  not  disappoint  the 
expectation  of  the  creditor  by  expending  money  or  property  for  said  land, 
he  was  entitled  to  a  homestead  therein.  The  case  at  bar  does  not  fall  within 
the  rule  of  the  Jewell  case  for  the  following  reasons : 

The  cross  appellant's  indebtedness  was  created  after  he  acquired  said  prop- 
erty by  descent,  and  he,  at  no  time,  resided  on  said  land  as  a  housekeeper 
with  a  family  until  after  the  assignee  had  sold,  by  the  order  of  court,  the 
whole  of  said  land.  As,  therefore,  the  land  belonging  to  the  cross  appellant 
at  the  time  he  created  said  indebtedness,  and  as  he  was  not  a  housekeeper 
with  a  family,  residing  on  said  land,  and  as  the  same  was  liable  to  his  debts 
at  the  time  they  were  created,  the  presumption  is  that  credit  was  given  him 
on  the  faith  of  said  land.  So  it  is  readily  seen  that  the  reason  of  the  Jewell 
case  does  not  apply  to  this  case.  In  the  former  case  Jewell,  by  the  acquisi- 
tion of  said  land,  Invested  neither  money  nor  other  thing  to  which  the  cred- 
itor had  the  right  to  look  as  a  means  of  payment.  But  in  this  case,  after 
acquiring  the  land,  he  obtained  credit  upon  the  faith  of  it,  and  to  allow 
him  a  homestead  simply  for  the  reason  that  he  acquired  the  land  by  descent 
would  entitle  a  large  portion  of  the  landholders  in  this  State  to  homesteads, 
In  the  face  of  the  fact  that  their  indebtedness  was  oreated  after  descent  was 
oast  upon  them  and  while  they  were  not  housekeepers  with  families,  resid- 
ing on  the  land. 

The  cross  appellant,  Thomas  Creager,  also  contends  that  the  appellant, 
Levi  Creager,  having  accepted  his  pro  rata  distribution  under  said  deed  of 
assignment,  which  deed  attempted  to  reserve  to  the  cioss  appellant,  Thomas 
Creager,  a  homestead  in  said  land,  the  appellant,  Levi  Creager,  is  estopped 
to  deny  Thomas  Creager 's  right  to  a  homestead. 

The  case  of  Hasty 's  Heirs  v.  Berry,  8  Ky.  Law  Rep.,  55,  is  relied  on  as 
sustaining  this  view  of  the  case.  In  that  case  the  oreditor  of  the  assignor 
appeared  in  the  case  without  objection  to  the  assignor's  reserving  a  home- 
stead in  the  land  conveyed  to  his  assignee,  and  received  his  projrata  dis- 
tribution of  the  proceeds  of  the  estate  in  the  hands  of  the  assignee  f  and  the 
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homestead  was  actually  allotted  to  the  assignor  without  objection.  Upon 
the  foregoing  facts  this  court  held  that  said  creditor  could  not,  after  the 
estate  was  wound  up,  subject  the  assignor's  homestead  to  the  unpaid  bal- 
ance of  his  debt.  It  was  so  held  upon  the  ground  that  the  creditor  baring, 
without  objection  and  with  his  eyes  open,  claimed  and  received  his  pro  rata 
under  the  deed  of  assignment,  he  thereby  recognized  it  as  binding  for  all 
purposes  therein  contained,  and  was  estopped  to  thereafter  impede  its  pro- 
visions. But  the  case  at  bar  is  not  like  that  case.  In  this  case,  as  soon  as 
the  cross  appellant,  Thomas  Creager,  asserted  his  right  of  homestead  in  said 
land,  the  appellant,  Levi  Creager,  denied,  by  appropriate  pleadings,  his 
right  to  it,  and  the  circuit  court  decided  the  issue  against  Thomas  Creager. 
The  issue  thus  made  was  before  Levi  Creager  had  asserted  any  right  under 
the  deed  of  assignment,  and  his  right  to  put  in  issue  Thomas  Creager's 
right  to  a  homestead  was  not  denied  in  the  circuit  court.  The  issue  was, 
in  that  court,  fairly  presented  and  decided  against  Thomas  Creager.  And 
it  seems  to  us  that  Levi  Creager,  before  he  accepted  any  of  the  benefits  of 
the  assignment,  had  the  right,  to  join  issue  with  the  assignor,  in  order  to 
test  his  legal  right  to  the  attempted  reservation  of  a  homestead. 

The  appellant,  Levi  Creager,  attempted  to  hold  the  assignee,  May,  re- 
sponsible for  the  value  of  the  crops  of  hay,  wheat  and  clover  which  were 
growing  on  the  land  at  the  time  the  deed  of  assignment  was  made.  It  sat- 
isfactorily appears  that  May  accepted  the  trust  with  the  understanding  and 
agreement  with  Thomas  Creager  that  said  crops  were  to  be  excepted  from 
the  assignment;  and  that  Thomas  Creager  held  and  disposed  of  said  crops 
with  that  understanding  and  agreement.  The  appellee,  May,  also  provides 
a  sufficient  excuse  for  not  taking  charge  of  the  corn  and  lumber. 

The  deed  of  assignment  was  made  about  the  middle  of  April,  1885,  and  the 
appellee,  May,  on  the  2d  day  of  June,  lfcN5,  commenced  proceedings  for  the 
purpose  of  selling  said  lands  and  making  distribution.  These  proceedings 
were  pushed  to  completion  as  rapidly  as  possible.  The  land  was  sold  in 
August  next  following  the  date  of  the  assignment.  In  view  of  the  foregoing 
facts  it  seems  that  the  assignee  was  not  culpable  in  not  renting  out  the  land. 

The  judgment  is  affirmed  on  original  and  cross  appeal. 


BERRY  v.  SHEEHAN,  JAILER  FRANKLIN  COUNTY.  &c. 
(Filed  September  29,  1888. 

1.  A  respite  of  the  governor  staying  the  collection  of  a  judgment  for  a 
fine,  except  commissions,  fees,  costs,  etc.,  does  not  prevent  the  collection  of 
that  part  of  the  judgment  to  which  the  attorney  for  the  Commonwealth  is 
entitled,  and  to  enforce  its  collection  the  defendant  may  still  be  imprisoned. 

The  appellant  being  in  jail  under  a  capias  pro  fine,  the  governor  respited 
all  the  fine  except  commissions,  fines,  costa,  etc.  The  jailer  refusing  to  re- 
lease the  appellant,  this  action  was  instituted  against  him  to  recover  dam- 
ages for  the  alleged  unlawful  detention.  Held— That  the  governor  did  not, 
in  express  terms,  or  by  implication,  respite  more  of  the  fine  than  was  going 
to  the  State,  and  for  that  reason  the  jailer  was  justified  in  refusing  to  re- 
lease the  appellant  from  prison. 

2.  The  attorney  for  the  Commonwealth  has  a  vested  interest  in  so  much 
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of  a  judgment  for  a  fine  as  is  allowed  him  by  law,  and  of  this  he  oan  not  be 
deprived  by  the  respite  or  remission  by  the  governor,  or  by  any  legislative 
action  had  after  the  judgment  has  been  obtained. 

The  inquiry  in  this  case,  however,  is  not  whether  the  governor  has  the 
power  to  respite  as  to  the  whole  amount  of  the  fine,  but  whether  he  has 
done  so. 

Ira  Julian,  W.  H.  Julian  and  R.  A.  Thomson  for  appellant. 

A.  Ouvall  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Berry,  was  indicted  in  the  Franklin  Circuit  Court  for  suf- 
fering gaming  on  his  premises,  and  on  his  trial  was  adjudged  to  pay  a  line 
of  $200.  Having  failed  to  pay  the  judgment  he  was  imprisnneed  in  the 
county  jail.  During  the  month  of  March  following  the  governor  respited 
the  collection  of  all  the  fine  except  the  commissions,  fees,  costs,  etc.,  for  the 
period  of  six  months.  The  respite  was  handed  to  the  jailer,  and  when  the 
prisoner  demanded  bis  release  the  jailer  refused,  (in  the  ground  that  the  col- 
lection of  the  entire  fine  had  not  been  respited,  and  thereupon  the  appellant 
Instituted  this  action  against  the  jailer  to  recover  damages  for  the  alleged 
unlawful  detention.  A  demurrer  was  sustained  to  the  petition  and  the 
action  dismissed,  of  which  the  appellant  now  complains.  The  present  Con- 
stitution prohibits  the  executive  from  remitting  the  fees  of  the  clerk,  sheriff 
or  Commonwealth's  attorney  in  penal  and  criminal  cases.  (Section  10, 
articles.) 

By  section  5  of  article  4  of  chapter  5,  General  Statutes,  the  attorney  for 
the  Commonwealth  is  entitled  to  30  per  centum  of  all  judgments  rendered 
in  favor  of  the  Commonwealth,  etc.,  and  in  the  same  section  it  is  made  un- 
lawful for  him  "to  receive  any  portion  of  any  fine,  forfeiture  or  recovery  in 
the  name  of  the  Commonwealth,  and  to  which,  by  existing  laws,  he  is  en- 
titled to  a  part  until  the  collecting  officer  shall  have  received  the  same, 
unless  the  portion  belonging  to  the  State  has  been  remitted  by  the  gover- 
nor," and  when  a  part  of  the  fine  has  been  collected  the  attorney  shall  re- 
ceive his  pro  rata  portion,  applying,  of  course,  to  cases  where  no  fine  can  be 
collected  by  reason  of  the  insolvency  of  the  defendant.  Under  this  statute 
it  is  plain  that  the  attorney  for  the  State  is  entitled  to  30  per  cent,  of  the 
judgment,  but  is  powerless  to  collect  any  part  of  it  unless  the  State  remitted 
Its  part  of  the  fine.  If  there  is  no  remission,  the  attorney  must  receive  his 
part  from  the  collecting  officer.  That  he  has  a  vested  interest  in  so  much  of 
the  judgment  as  is  allowed  him  by  law  is  manifest,  and  of  this  he  can  not 
be  deprived  by  the  respite  or  remission  by  the  executive  or  by  any  legislative 
action  had  after  the  judgment  has  been  obtained.  It  is  urged  for  the  ap- 
pellant that  as  the  attorney  for  the  Commonwealth  has  no  right  to  collect  or 
receive  the  amount  allowed  him  until  collected  by  the  sheriff  or  other  officer, 
that  no  right  to  the  judgment  or  any  part  of  it  vests  until  the  collection  is 
made.  In  this  conclusion  we  oan  not  concur.  It  is  true  the  collecting 
officer,  unless  under  some  special  statute,  is  alone  authorized  to  pay  this 
money  to  the  attorney,  and  the  latter  has  no  right  to  settle  or  receive  it 
from  the  defendant  unless  the  State  has  been  satisfied  or  that  portion  of  the 
line  going  to  the  State  has  been  remitted.  This  statute  was  enacted  to  pre- 
vent the  compromise  of  judgments  at  the  expense  of  the  State,  and  to  secure 
to  the  Commonwealth  its  part  of  the  judgment  by  requiring  the  money  col- 
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leoted  on  fines  to  pass  through  the  hands  of  its  collecting  officer,  and  this 
being  the  mode  of  collection  only,  it  can  not  be  construed  as  depriving  the 
Commonwealth's  attorney  of  his  interest  in  the  judgment  or  the  amount 
collected  under  it. 

The  imprisonment  under  the  capias  is  not  a  punishment,  but  the  means 
resorted  to  for  compelling  those  who  violate  the  penal  laws  to  discharge  the 
penalty  imposed.  The  party  indicted  and  fined  may  be  incarcerated  in  the 
oounty  jail,  but  not  •  'for  a  longer  period  than  at  the  rate  of  one  day  for 
each  f2  of  the  fine."  and  still  the  imprisonment  does  not  discharge  the  fine 
that,  after  the  discharge,  may  still  be  made  by  a  fieri  facias.  (Section  304, 
Criminal  Code.)  The  imprisonment  is,  at  least,  a  coercive  m*asure  for- 
compelling  satisfaction  for  the  wrong  done,  and,  while  it  does  not  n  lieve 
the  defendant  from  liability  to  the  State  or  the  attorney,  it  by  no  means 
follows  that,  because  the  collection  of  that  part  of  the  judgment  due  the 
State  has  been  remitted  or  respited,  that  the  State  may  not  proceed,  for  the 
benefit  of  the  attorney,  to  collect  the  amount  due  Mm,  and  to  use  the  coercive 
means  provided  by  the  statute  for  that  purpose.  The  inquiry  in  this  case  is 
limited  as  to  the  extent  or  effect  of  the  respite.  It  is  not  as  to  the  power  of 
the  executive  to  respite  as  to  the  whole  amount  of  the  fine;  but  has  he  done 
so  is  the  question  to  be  determined.  He  has  only  respited  the  collection  o 
so  much  ot  the  judgment  as  the  State  would  be  entitled  to,  and  has  left  the 
defendant  to  satisfy  the  commission  due  the  attorney  and  constituting  a 
part  of  the  judgment;  and,  to  enforce  its  collection,  all  the  mean 6  provided 
by  the  statute  may  te  resorted  to. 

The  case  of  Rout  v.  Feemster,  7  J.  J.  Marshall,  181,  and  relied  on  by 
oounsel,  was  a  construction  of  the  act  of  1823  that  gave  to  the  attorney  for 
the  Commonwealth  25  per  centum  of  the  sum  collected,  but  not  on  the  sum 
recovered,  this  court  holding  that  the  power  of  the  governor  to  remit  fines 
under  the  Constitution  at  that  date  was  unlimited;  and  the  attorney  having 
no  interest  in  the  fine  separate  from  the  Commonwealth,  the  constitutional 
power  to  remit  was  not  affected  by  the  statute. 

Under  the  present  Constitution  the  power  to  remit  the  fees  or  commission 
of  the  attorney  is  taken  from  the  executive,  and  the  attorney  for  the  Com- 
monwealth is  allowed  SO  per  centum  of  the  judgments,  to  be  paid  him  when 
the  same  is  collected  by  the  sheriff.  With  this  inhibition  on  the  power  of 
the  governor  to  remit,  the  mere  fact  that  the  attorney  is  required  to  receive 
the  per  centum  from  the  collecting  officer  does  not  divest  the  attorney  of 
his  interest  in  the  particular  judgment,  or  the  right  to  insist  that  the  part 
of  the  fine  or  judgment  not  remitted  shall  be  collected  as  provided  by  the 
statute. 

It  is  plain,  we  think,  that  the  governor  did  not.  in  express  terms  or  by 
implication,  respite  more  of  the  fine  than  was  going  to  the  Mate,  and  for 
that  reason  the  jailor  was  justified  in  refusing  to  release  the  appellant  from 
Imprisonment. 

It  is  also  maintained  by  oounsel,  in  support  of  the  views  urged  for  a  re- 
versal, that  as  judgments  imposing  penalties  have,  in  many  instances,  been 
permitted  to  be  satisfied  in  full  by  the  labors  of  the  offender  in  the  work- 
house or  on  the  public  roads,  and  all  compensation  denied  the  attorney  in 
such  oases,  it  could  not  have  been  the  intention  of  the  legislature  to  veet 
the  attorney  for  the  Commonwealth  with  any  interest  in  judgments  ren- 
dered in  penal  prosecutions.  The  provisions  of  the  Code,  section  904,  already 
referred  to,  except  from  its  operation  judgments  in  city  and  police  courts, 
which  may  be  discharged  in  the  manner  provided  by  special  statutes;  and 
besides,  the  legislature  has  the  power  to  regulate  the  fees  or  commission  of 


Digitized  by 


Google 


JOHNSON  V.  KESLER,  &C.  429 

the  Common  wealth's  attorneys;  and,  to  reward  vigilance  and  a  faithful  dis- 
charge of  duty,  often  gives  more  of  the  penalty  to  the  attorney,  in  the  prose- 
cution of  certain  offenses,  than  in  others,  and  hence  the  difference  in  the 
various  special  statutes  on  the  subject. 
The  demurrer  having  been  properly  sustained  the  judgment  is  affirmed. 


JOHNSON  v.  KESSLER,  &c. 
(Filed  October  9,  188b.) 

Homestead— VT here  husband  and  wife  own  jointly  property  in  which  a 
right  of  homestead  exists,  the  husband,  as  against  bis  debt,  is  entitled  to 
have  the  entire  homestead  allotted  to  him  out  of  his  interest.  The  wife's 
interest  can  not  be  required  to  contribute  to  make  up  the  homestead  which 
the  statute  exempts  to  the  husband  out  of  bis  property. 

Morrow  &  Newell  for  appellant. 

Curd  &  Waddle  for  appellees. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellees,  J.  F.  and  Susan  Kessler,  are  husband  and  wife. 

Prior  to  the  creation  of  the  appellant,  Johnson's,  debt  upon  the  husband, 
they  owned  jointly,  by  inheritance  from  their  deceased  daughter,  a  house 
and  lot.  which  does  not  admit  of  division  without  sacrifice.  The  wife  is  not 
liable  for  the  debt,  nor  is  her  property. 

During  the  pendency  of  the  suit  in  the  lower  court  the  entire  property 
was,  by  agreement  of  parties,  sold,  the  proceeds  to  remain  the  subject  of  the 
litigation.     Ik  brought  $1,700.     It  is  agreed  that  it  was  worth  no  more. 

It  is  conceded  that  a  right  of  homestead  in  the  property  existed.  The  ap- 
pellee, J.  F.  Kessler,  occupied  it  as  a  housekeeper  with  his  family  prior  to 
tbe  creation  of  the  appellee's  debt,  and  continued  to  do  so  up  to  the  time  of 
this  effort  to  subject  it  to  its  payment. 

The  question  presented  is,  whether  the  homestead  is  to  be  carved  out  of 
the  entire  property,  or  whether  the  wife  is  entitled  to  her  interest,  leaving 
tbe  residue  subject  to  the  homestead  right.  In  other  words,  must  each  joint 
owner's  interest  contribute  in  such  a  case  to  the  making  up  of  the  home- 
stead? 

In  the  case  of  Miles,  &e.  v.  Hall,  &c\,  12  Bush,  105,  it  was  held  that  where 
a  widow  owned  in  her  own  right  one-fourth  of  a  tract  of  land  upon  which 
was  situated  the  dwelling  occupied  by  her  husband,  when  he  died,  as  a 
homestead,  she  was  entitled  to  land,  including  the  house,  worth  $1,000,  as  a 
homestead ;  but  that  her  own  interest  in  the  land  thus  alloted  must  be  es- 
timated as  part  of  the  exemption. 

An  examination  of  the  case  of  Giblln  v.  Jordan.  6  Cal.,  416,  shows  that  it 
was  not  there  decided,  as  claimed,  that  where  land  is  owned  by  a  husband, 
wife  and  child,  as  tenants  in  common,  all  of  it  must  contribute  to  make  up 
the  homestead;  but  merely  that  land  so  held  was  not  subject  to  homestead 
right  under  the  laws  of  that  State,  and  that  the  relation  of  the  parties  in 
that  particular  case  did  not  alter  the  rule. 

In  Lowell  v-  Shannon,  &c,  HO  Iowa,  713,  the  dwelling  was  on  the  wife's 
land,  contiguous  to  land  owned  by  the  husband,  both  tracts  being  occupied 
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as  a  homestead.  It  was  held  that  she  could  claim  a  homestead  carved  La- 
part  out  of  hei  own  land  and  in  part  of  that  of  her  husband. 

These  cases  are  unlike  this  one.  We  have  referred  to  them,  as  tbey  are 
relied  on  by  counsel.  The  first  and  last  one  oited  relate  to  the  allotment  of 
a  homestead  to  the  widow ;  and  our  statute  provides  that  it  must  include 
the  dwelling  house. 

Here  the  wife  of  the  debtor  owns  an  undivided  half  of  the  property,  and 
he  owns  the  other  half.  Our  statute  allows  an  exemption  of  "so  much  land, 
including  the  dwelling  house  and  appurtenances,  owned  by  the  debtor,  as 
shall  not  exceed  in  value  $1,000;"  and  it  is  to  be  "set  apart  to  him."  It  is 
an  exemption  of  the  debtor's  property  against  his  debt. 

It  is  true  the  right  to  the  homestead  attaches  to  the  widow  upon  the  hus- 
band's death,  so  long  as  she  occupies  it;  and  that  any  mortgage,  release  or 
waiver  of  the  exempted  homestead  is  not  valid  unhss  it  be  in  writing,  sub- 
scribed by  the  debtor  and  his  wife,  and  acknowledged  and  recorded  in  the 
proper  oil  ice ;  but  the  exemption  during  the  debtor's  lifetime  is  to  him. 
He  may  make  an  absolute  disposal  of  the  homestead.  It  is  an  exemption  to 
him  out  of  his  property.  Thtre  is  no  need  ot  any  exemption  of  the  wife's 
property,  because  it  is  not  liable  for  his  de^t*  He  is  the  housekeeper;  and 
the  exemption  is  to  him  that,  as  the  head  of  the  family,  he  may  provide  it 
with  a  home.  If,  where  property  is  owned  jointly  by  the  husband  and  wife, 
the  homestead,  which  the  law  gives  to  the  husband,  be  taken  partly  from  her 
interest,  then  she  would  be  compelled  to  contribute  to  an  exemption  to  him, 
not  allowed  out  of  his  own  property.  In  such  case,  upon  the  death  of  the 
husband,  would  the  wife  own  any  portion  of  the  homestead  in  fee,  or  merely 
have  a  qualified  or  conditional  interest  in  it?  The  exemption  is  to  him, 
against  his  debt,  out  of  his  property,  and  it  follows  that  the  interest  of  the 
wife  can  not  be  made  to  contribute  to  it.  The  voluntary  conveyance  by  J. 
F.  Kessler  to  bis  wife  of  his  undivided  interest  in  the  property,  although 
made  subsequent  to  the  creation  of  the  appellant's  debt,  cuts  no  figure, 
inasmuch  as  the  homestead  exemption  was  upon  such  portion  only,  and,  it 
not  being  worth  $l,0n(),  it  was  exempt,  and  beyond  the  reach  of  his  creditors. 

Judgment  ailirmed. 


BAKER  v.  BAKER,  Arc. 
(Filed  October  9.  l&s*. ) 
1.    Appeals  — Filing  of  mandate— Where  the  opinion   and  mandate  of  the 
appellate  court,  upon   the  return   of  a   case  to  the  oircuit  court,  are  filed  of 
record  iu  open  court,  no  notice  is  required  to  be  served  on  the  adverse  party 
in  order  to  give  the  case  th»«  same  position   on  the  docket  it  had    before  the 
appeal  was  taken,  as   both  parties  are  regarded  as  being  present  in  court; 
"  and  the  case  stands  ready  for  submission,  subject  to  an  order  of  continuance 
If  not  then  prepared  for  trial  consistent  with  the  opinion  of  this  court. 

a.  Reversal  of  judgment— Restitution— The  rule  that  the  reversal  of  a 
judgment  for  the  sale  of  land  does  not  divest  the  title  of  the  purchaser 
under  the  judgment,  even  though  he  be  the  plaintiff  in  the  action,  does  not 
apply  wheiv  the  land  ordered  to  be  sold  and  purchased  by  the  plaintiff  was 
the  property  of  another  than  the  defendant,  and  the  supposed  indebtedness 
of  the  defendant,  which  it  was  sold  to  satisfy,  has  been  finally  adjudged  not 
to  exist. 
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A  personal  judgment  was  rendered  against  the  defendant,  and  land  which 
he  had  conveyed  to  others  was  ordered  to  be  sold  to  satisfy  it.  Upon  appea 
that  judgment  was  reversed, and  the  plaintiff  adjudged  to  be  indebted  to  the' 
defendant.  The  land  having  been  sold  under  the  judgment,  and  purchased, 
by  the  plaintiff,  upon  the  return  of  the  case  the  owners  of  the  land,  by  mo 
tion  and  pleading,  asked  to  have  the  land  restored  to  them,  which  was  done 
Held— That  they  were  entitled  to  the  relief  granted. 

C.  W.  Lester  and  K.AV.  Hines  for  appellant. 

J.  L.  Scott  and  A.  Duval  1  for  appellees. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  March,  1&80,  D.  C.  Baker  recovered  a  personal  judgment  for  about 
#6,000  against  John  W.  Baker,  and  two  tracts  of  land,  which  the  latter  had, 
in  lbT7,  conveyed  to  Caroline  F.  Jackson  and  John  K.  Baker,  were  made 
subject  and  directed  sold  to  satisfy  it. 

From  that  judgment  an  appeal  was  taken,  and  in  April,  iss'i,  it  was  re- 
versed by  this  court. 

At  the  February  term,  1*84,  of  the  lower  court,  the  opinion  and  mandate 
of  this  court  were  filed,  and  it  appears  from  the  transcript  before  us  an 
amended  answer  was  then  filed,  and  the  actions  submitted;  though  another 
order  filing  the  answer  was  made  at  the  succeeding  term,  and  evidently 
there  was  net  then  a  submission. 

In  the  answer  the  former  judgment.,  opinion  and  mandate  are  set  forth, 
and  the  further  statement  made  that  during  the  pendency  of  the  appeal  to 
this  court  the  two  tracts  of  land  mentioned  had  been  sold  under  the  judg* 
xnent,  the  plaintiff,  who.  it  is  alleged,  is  insolvent,  becoming  the  purchaser 
and  then  having  the  land  in  his  possession. 

The  relief  prayed  for  was  a  reference  of  the  accounts  between  D.  C.  and 
John  W.  Baker  for  a  settlement,  and  judgment  in  accordance  with  the  opin- 
ion of  this  court,  and  also  judgment  setting  aside  the  sales  of  the  two  tracts 
of  land  and  restoration  of  possession  thereof  to  Jackson  and  John  E.  Baker. 

At  the  February  term,  1SS5.  personal  judgment  was  rendered  in  favor  of 
John  W.  Baker  against  D.  C.  Baker  for  about  $2,000,  being  the  amount  re- 
ported by  the  master  commissioner  as  due.  and  also  setting  aside  the  sales 
of  the  two  tracts  of  land,  and  for  the  possession,  as  prayed  for. 

It  is  contended,  as  a  ground  for  reversal,  that  the  judgment  is  void  be- 
cause no  notice  of  the  tiling  of  the  opinion  and  mandate  was  given  to  D.  C. 
Baker,  as  subsection  2,  section  761  of  the  Civil  Code,  requires.  That  sub- 
section is  as  follows:  "If  a  judgment  is  reversed  and  the  case  remanded  for 
a  trial  or  other  proceedings,  it  shall  stand  for  trial  or  for  such  other  proceed- 
ings in  the  court  whence  the  appeal  was  taken  at  the  next  term  thereof: 
Provided,  That  the  mandate  of  the  Court  of  Appeals  be  filed  in  the  clerk's 
office  of  the  lower  court,  and  notice  thereof  given  to  the  adverse  party,  if  ho 
be  in  the  county,  or,  if  he  be  absont  from  the  county,  to  his  attorney,  ten 
days  before  the  commencement  of  such  term.  Such  case  shall  have  the  same 
position  oo  the  docket  of  such  court  as  if  no  appeal  had  been  taken,  and,  at 
any  time  after  the  mandate  is  filed  and  notice  thereof  given,  either  party 
may  take  depositions  as  in  other  cases." 

Ir  ""■•««  to  us  the  nroviso  in  that  subsection  was  intended  to  apply  only 
when  the  mandate  Is  tllea  id  ine  cierus  t»..w,  _.    ,   t4.  ie  nftnP8Sftry  to  takft 
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depositions  to  prepare  the  case  for  trial.  But  when  the  opinion  and  man- 
date are  filed  of  record  in  open  court  no  notice  is  required  to  be  served  on 
the  adverse  party  in  order  to  give  the  case  the  same  position  on  the  docket 
it  had  before  the  appeal  was  taken,  for  both  parties  are  regarded  as  being 
present  in  court,  and  the  case  stands  ready  for  submission,  subject  to  an 
order  of  continuance  if  not  then  piepared  for  trial  consistent  with  the  opin- 
ion of  this  court. 

Here,  however,  no  question  of  notice  could  property  arise  under  any  con- 
struction of  that  subsection,  for  the  plaintiff,  here  appellant,  excepted  to 
the  order  being  entered  at  the  August  term,  1884,  filing  the  amended  answer 
to  the  written  motion  to  set  aside  the  deeds  made  to  him,  which  was  then 
acted  on  and  overruled,  and  to  the  motion  to  refer  the  case  to  the  master 
commissioner,  which  not  only  show  he  was  present  in  court,  but  amount  to 
a  waiver  of  notice  if  it  had  been  required. 

No  exoeption  was  taken  to  the  report  of  the  master  commissioner  filed  at 
the  February  term,  1885,  nor  is  objection  now  made  to  the  personal  judg- 
ment based  thereon  in  favor  of  the  defendant,  John  W.  Baker.  But  a  re- 
versal is  contended  for  only  to  the  extent  it  set  aside  the  sales  of  the  two 
tracts  of  land  and  restored  the  possession  thereof  to  appellees,  Jackson  and 
John  E.  Baker,  and  whether  the  court  erred  in  that  respect  is  the  principal 
question  in  this  case. 

In  the  case  of  Yocum  v.  Foreman,  14  Bush,  494,  upon  a  review  of  author, 
lties  upon  the  subject  of  purchases  at  judicial  sales,  the  general  rule  was 
announced,  as  then  said,  in  accordance  with  previous  decisions  of  this  court, 
that  "the  validity  of  judicial  sales  depends  upon  the  jurisdiction  of  the 
court  rendering  the  judgment,  and  when  this  fact  is  conceded,  parties  to 
the  record,  who  are  purchasers,  as  well  as  strangers,  will  be  protected,  and 
the  reversal  of  the  judgment  on  an  appeal  will  not  divest  them  of  title.'* 

In  that  case  the  property  sold  under  the  erroneous  judgment  belonged  to 
the  defendant  and  alleged  debtor  to  the  plaintiff,  and,  in  stating  the  rule, 
it  was  limited  in  its  application  to  title  acquired  under  a  judicial  sale  as 
against  a  defendant.  But  it  was  not  then  decided,  nor  do  we  think  any 
consideration  of  policy  would  require  or  justify  courts  in  holding,  purchases 
of  property  belonging  to  another  than  the  judgment  debtor  as  valid  when 
the  judgment  has  been  leversed,  and  the  plaintiff  and  purchaser  finally  ad- 
judged to  be  The  debtor  instead  of  creditor. 

In  this  case,  Jackson  and  John  E.  Baker  were  purchasers  of  the  two 
tracts  of  land  for  a  consideration  that  was,  between  them  and  John  W. 
Baker,  valid  and  binding,  and  the  right  of  D.  C.  Baker  to  subject  them  to 
sale  was  based  upon  the  supposed  indebtedness  of  the  vendor  to  him,  that  it 
iias  been  finally  adjudged  does  not,  in  fact,  exist. 

Judicial  sales  are  upheld  as  a  matter  of  policy,  so  far  as  the  creditor  and 
debtor  are  affected,  it  being  supposed  to  be  the  interest  of  both  that  bidding 
should  be  encouraged  that  the  property  may  bring  a  fair  price:  and  as  to 
strangers,  they  have  a  right  to  rely  on  the  validity  of  a  judgment  which 
directs  a. sale  of  property.  But  the  interest  of  neither  the  debtor  nor  creditor 
should  be  conserved  by  doing  a  positive  wrong  and  injury  to  third  parties 
who  do  not  sustain  the  attitude  of  debtor  to  the  plaintiff.  The  effect  of  re- 
versing the  judgment  in  this  case  would  be  to  permanently  deprive  Jackson 
and  John  E.  Baker  of  the  two  tracts  of  land,  without  any  fault  of  theirs, 
and  invest  the  title  in  appellant,  who  has  never,  axd.  hrinc  ineniv — *»  p^od- 
ably  never  wi" ■"— *  vttvm' 
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He  instituted  the  actions  to  reoover  on  a  debt  it  has  been  adjudged  wa  g 
Dot,  in  whole  or  in  part,  due  him.  The  two  tracts  of  land  are  in  his  posses- 
sion by  a  purchase  at  a  sale  erroneously  made  to  satisfy  the  unfounded 
claim,  and  to  permit  him  to  hold  and  enjoy  them  to  the  injury  of  the  right- 
ful owners,  who  are  not  in  fault,  is  not  required  by  sound  policy  or  sanc- 
tioned by  justice. 

Judgment  affirmed. 


ROBERTS  v.  COMMONWEALTH. 
(Filed  May  8,  1888— Not  to  be  reported.) 

1.  Murder— Evidence— The  testimony  which  is  reviewed  in  the  opinion 
was  sufficient  to  authorize  the  conviction  of  appellant  for  murder. 

2.  Same— It  was  competent  to  prove  that  the  appellant  had,  before  the  day 
of  the  killing,  stolen  money  from  the  deceased,  as  the  testimony,  aside  from 
the  motive  of  robbery,  tended  to  show  a  motive  for  putting  the  deceased  out 
of  the  way,  the  deceased  having,  just  before  the  killing,  virtually  accused 
the  appellant  of  stealing  the  money. 

3.  Same— Self-defense— The  court  properly  refused  to  instruct  the  jury  as 
to  the  law  of  self-defense,  as  tbe  evidence  establishes  the  fact,  conclusively 
that  the  deceased  was  assassinated   by  appellant,  either  for  the   purpose  of 
robbery  or  to  conceal  the  crime  of  larceny. 

Wood  &  Day  and  Salver  &  O'Rear  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  Roberts,  at  the  November  term,  18(54,  of  the  Morgan  Cir- 
cuit Court,  was  indicted  for  the  murder  of  James  L.  Kendall.  But  having 
made  his  escape  and  remained  away  for  many  years,  he  was  not  tried  until 
1887,  when  he  was  convicted  of  said  charge  and  bis  punishment  fixed  at 
confinement  in  the  penitentiary  for  life. 

The  facts  are  that  James  L.  Kendal]  was  murdered  on  Sunday  evening, 
about  sunset,  October  2,  1864,  near  the  residence  of  Miles  Cnskey,  by  having 
his  throat  cut  with  a  knife. 

The  appellant,  just  a  short  time  before  James  L.  Kendall  was  killed,  lived 
with  him,  and  the  proof  is  clear  that,  while  living  with  Kendall,  the  appel- 
lant stole  some  money  from  him.  Just  before  sunset,  on  Sunday  evening, 
Kendall  was  at  the  yard  fence  of  said  Caskey ;  while  there,  one  witness 
swears  that  she  heard  Kendall  say  to  the  appellant,  "Dave,  give  me  back 
my  money;"  that  she  did  not  hear  the  appellant's  reply;  that  shortly  after- 
Wards  Kendall  rode  off.  and  the  appellant  followed  him  ;  that  appellant, 
about  thirty  minutes  afterwards,  returned  to  the  house  of  Caskey  and  re- 
mained about  fifteen  minutes,  and  then  left  the  house  and  returned  about 
midnight,  and  left  again  Monday  morning  before  daybreak.  The  appellant 
had  plenty  of  time  in  which  to  kill  Kendall  during  the  thirty  minutes  that 
lie  was  gone  from  the  house  of  Caskey  on  Sunday  evening.  Kendall's  body 
was  found  in  a  hollow  about  sixty  yards  from  the  road;  the  body  was  cov- 
ered up  with  chunks  and  brush.  The  evident  purpose  of  the  appellant  in 
leaving  Caskey 's  house  the  second  time  was  to  conceal  Kendall  s  body 
C*skev  and  his  wife  swear  that  the  appellant  was  at  Caskey 's  house  at  the  • 
time  Kendall  left,  and  did  not  leave  until  Monday  morning  about  one  hour 
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and  a  half  by  sun.  Their  evidence  directly  contradicts  that  of  the  woman 
which  is  above  detailed,  and,  if  their  evidence  be  true,  it  was  impossible  for 
the  appellant  to  be  the  guilty  party;  but  it  Is  evident  that  the  jury  disre- 
garded their  testimony,  and  we  think  that  the  jury  was  right  in  disregard- 
ing it.  for  it  is  clearly  established  that  about  sunrise,  on  Monday  morning, 
the  appellant  was  seen  several  miles  away  from  Caskey's  residence,  with  bis 
clothes  wet  up  to  his  waist ;  it  is  a  reasonable  inference  that  he  had  washed 
the  blood  from  them.  The  Caskcys  say  that  he  left  their  house  on  Monday 
morning  after  breakfast,  about  one  hour  and  a  half  by  sun;  the  woman  says 
that  he  left  about  daybreak;  she  is  corroborated.  It  also  appears  that  the 
appellant  was  seen  on  Monday  with  a  knife  which  appeared  to  be  bloody;  it 
was  proved,  with  reasonable  certainty,  that  Kendall's  pooketbook,  which  he 
had  in  his  possession  on  Sunday,  was  in  the  possession  of  the  appellant  on 
Monday:  also  that  he  had  money  in  his  possession  corresponding  in  amouat 
with  the  amount  that  Kendall  had  in  his  possession  on  the  day  that  he  wa* 
killed ;  also  one  witness  swears  that  while  the  appellant  was  under  arrest, 
in  October,  lNf>4.  he  heard  him  confess  to  Col.  Phillips  that  he  killed  Ken- 
dall; that  he  was  sorry  for  it;  that  he  had  killed  the  best  friend  he  ever  had; 
also  another  witness  swears  that,  after  the  appellant  was  arrested  the  sec- 
ond time,  he  told  him  ihat  he  killed  Kendall.  Taking  the  evidence  alto- 
gether, the  puilt  of  the  appellant  is  clearly  established. 

The  Commonwealth  introduced  evidence  to  show  that  the  appellant  had 
stolen  money  from  Kendall  prior  to  the  day  that  he  was  killed.  The  appel- 
lant objected  to  this  evidence.  But,  in  the  light  of  the  circumstances  of 
the  case,  we  think  the  evidence  was  competent,  for  the  reason,  aside  from 
the  motive  of  robbery,  the  appellant  having,  on  Sunday  evening,  been  vir- 
tually accused  by  Kendall  of  taking  the  money,  it  tended  to  show  a  motive 
for  putting  Kendall  out  of  the  way. 

The  lower  court  declined  to  give  an  instruction  upon  the  subject  of  self- 
defense.  The  appellant  assigns  this  as  error.  The  evidence  established  the 
fact  conclusively  that  Kendall  was  assassinated  by  the  appellant,  either  for 
the  purpose  of  robbery  or  to  conceal  the  crime  of  larceny— probably  both— 
therefore,  there  was  not,  and  in  the  nature  of  things  could  not  be,  the 
semblance  of  self-defense,  and  the  court  did  right  in  not  instructing  th* 
jury  on  that  subject      The  instructions  were  correct  in  every  particular. 

Having  carefully  considered  all  the  errors  assigned  by  the  appellant,  we 
find  none  to  his  prejudice. 

The  judgment  must  be  ailirmed. 


BASHAM  v.   COMMONWEALTH. 

(Filed  September  &>,  1S88. ) 

Criminal  law— Evidence —It  is  competent  for  the  Commonwealth  to  prove 
that  the  defendant,  after  he  was  accused  of  the  crime  with  which  he  ift 
charged,  fled  or  concealed  himself,  or  was  guilty  of  any  other  conduct  in- 
consistent with  his  innocence.  It  was,  therefore,  competent  in  this  case  to 
prove  that,  after  the  defer dant  was  put  in  jail  by  the  order  of  the  examining 
'  court,  he  conducted  himself  in  such  a  way  as  indicated  that  he  was  feiirniiur 
insanity. 
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J.  G.  Haswell,  D.  R.  Murray,  E.  H.  Brown  and  M.  Eskridge  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  having  been  convicted  in  the  Breckinridge  Circuit  Court  of 
the  crime  of  rape,  committed  on  his  niece,  a  girl  sixteen  years  of  age,  and 
the  court  having  overruled  his  motion  for  a  new  trial,  he  has  appealed  to 
this  court. 

The  girl  swore  positively  that  the  appellant  raped  her.  The  appellant 
swore  that  he  did  not  touch  her. 

The  Commonwealth's  attorney  was  permitted,  over  the  objection  of  the 
appellant,  to  prove,  by  the  jailer  of  Breckinridge  county,  that  shortly  after 
the  appellant  was  put  in  jail  by  the  order  of  the  examining  court,  he  was 
guilty  of  such  conduct  as  indicted  that  he  was  feigning  insanity.  The  ap- 
pellant now  complains  of  the  ruling  of  the  court  in  reference  to  that  matter. 
It  is  competent  for  the  Commonwealth  to  prove  that  the  accused,  after  com- 
mitting the  act  or  having  been  accused  of  it,  (led  or  concealed  himself,  or 
was  guilty  of  any  other  conduct  inconsistent  with  his  innocence.  If  the 
appellant  did  feign  insanity  the  jury  had  a  right  to  infer,  from  that  fact, 
that  he,  having  no  meritorious  defense,  purposed  to  fix  up  a  spurious  de- 
fense as  the  only  available  one  against  the  truth  of  the  charge;  and  such 
conduct  being  inconsistent  with  innocence,  it  was  proper  for  the  jury  to 
consider  it  for  what  it  was  worth. 

The  judgment  of  the  circuit  court  is  affirmed. 


HALL,  &c.  v.  SNIPES,  &c. 
(Filed  October  11.  1888— Not  to  be  reported.) 

1.  Practice— A  petition  seeking  a  division  of  land  need  not  be  verifhd. 

2.  Action  by  next  friend— In  this  action  by  infants,  suing  by  next  friend, 
the  fact  that  the  next  friend  did  not  show,  by  affidavits,  his  capacity  to  sue, 
as  required  by  the  Code,  did  not  authorize  the  dismissal  of  the  action,  as 
there  was  no  rule  or  motion  against  the  next  friend  requiring  him  to  make 
such  an  affidavit,  the  action  being  dismissed  because  the  petition  was  not 
verified. 

3.  Revivor— Before  the  expiration  of  a  year  from  the  defendant's  death  an 
amended  petition  was  filed  in  vacation,  making  his  heirs  defendants.  They 
were  served  with  process,  and  when  the  case  was  heard  they  made  no  objec- 
tion to  the  filing  of  the  amended  pleading,  and  the  cause  was  submitted  on 
the  motion  to  dismiss  without  such  an  objection.  Held— That  although  the 
amended  petition  was  filed  in  vacation,  yet  as  no  objection  was  made  on 
that  account  the  court  will  treat;  it  as  part  of  the  record,  and  the  revivor  in 
time,  the  pleading  having  been  filed  within  one  year  from  defendant's  death. 

J.  H.  Hereford,  Jr.,  for  appellants. 

Jas.  Goble  for  appellees. 

Appeal  from  Floyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 
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This  is  an  action  on  the  part  of  Infants,  by  their  next  friend,  seeking  a 
division  of  land.  On  the  hearing  the  action  was  dismissed,  for  the  reason, 
-as  appears  from  the  record,  that  the  petition  was  not  properly  verified. 
''This  objection  should  not  have  prevailed,  as,  by  an  epxress  provision  of  the 
■Code  in  regard  to  filing  "petition  for  a  division  of  land,  no  verification  is 
required.*'    (Subsection  14  of  section  499,  Civil  Code.) 

It  is  urged,  however,  that  the  proceeding  should  have  been  dismissed  be- 
cause of  the  failure  of  the  procbein  ami  to  show,  by  affidavit,  his  capacity 
to  sue,  as  provided  by  section  37  of  the  Code,  and  for  the  additional  reascn 
that  the  defendant  bad  died,  and  no  revivor  within  a  year  from  the  time  in 
which  it  might  have  been  revived. 

Before  the  expiration  of  the  year  from  defendant's  death  an  amended 
petition  was  filed  in  vacation,  making  his  heirs,  or  those  entitled  from  him, 
defendants  to  the  action.  They  were  served  with  process,  and  when  the  case 
was  heard  the  defendants  made  no  objection  to  the  filing  of  this  amended 
pleading;  nor  was  there  any  rule  or  motion  made  against  the  next  friend 
requiring  him  to  make  the  affidavit  required  by  the  Cede,  but  the  chancel- 
lor, regarding  a  verification  necessary,  dismissed  the  petition  on  that 
ground. 

It  is  stated  by  counsel  for  the  appellees  that  the  amended  pleading  was 
filed  out  of  term  time.  The  record  shows  that  it  was  filed  in  January,  1877, 
within  a  year  from  the  death  of  the  defendant,  and,  therefore,  in  time,  and 
as  no  objection  was  made  to  the  filing,  although  in  vacation,  and  the  cause 
submitted  on  the  motion  to  dismiss  without  such  an  objection,  this  court 
(as  should  the  court  below)  will  treat  it  (the  amendment)  as  part  of  the 
record,  and  the  revivor  in  time. 

As  the  verification  was  not  required  the  judgment  below  is- reversed,  with 
-directions  to  the  court  below  to  consider  the  amended  pleading  as  part  of 
the  record,  and  on  the  failure  of  the  appellant  (if  the  appellee  requires  it) 
to  show,  by  his  affidavit,  his  capacity  to  sue,  the  action  should  be  dismissed 
without  prejudice.  The  affidavit  being  made,  the  action  should  be  heard  on 
its  merits. 


SOWARD  v.  COPPAGE. 
(Filed  Ootober  11,  1888— Not  to  be  reported.) 
Former  adjudication— The  payees  of  a  note  secured  by  vendor'6  lien  as- 
signed it  to  another,  who  instituted  suit  thereon,  seeking  personal  judg- 
ment against  one  of  the  obligors,  and  also  to  enforce  the  lien.  The  defense 
to  the  recovery  was  the  failure  of  title  to  a  part  of  the  land,  and  the  want  of 
consideration.  On  motion  of  plaintiff  the  cause  was  submitted,  resulting  in 
a  judgment  dismissing  the  petition,  and  also  a  judgment  for  costs  against 
the  plaintiff.  The  assignee,  the  plaintiff  in  the  action,  then  reassigned  the 
note  to  the  original  assignors,  and  now  suit  is  instituted  by  one  of  them, 
seeking  the  same  character  of  relief  that  was  sought  by  the  former  action. 
Held— That  the  judgment  in  that  action  is  a  complete  bar  to  the  present 
action. 

C.  H.  Lee  for  appellant. 

L.  T.  Applegate  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Pry  or. 

The  payees  of  the  note  in  controversy  assigned  it  to  A.  So  ward,  who  insti- 
tuted an  action  in  May,  1877,  seeking  to  recover  a  personal  judgment  against 
the  obligors,  or  one  of  them,  and  also  to  enforce  a  lien  upon  land,  it  being' 
alleged  that  it  evidenced  the  last  of  the  purchase  money  notes.  Other  parties 
were  made  defendants,  who  had  purchased  the  land  of  the  obligors. 

The  defense  to  the  recovery  was  the  failure  of  title  to  a  part  of  the  land 
and  the  want  of  consideration ;  also  other  defenses  not  necessary  to  notice. 

At  this  stage  of  the  proceeding,  on  motion  of  the  plaintiff  (the  assignee  of 
the  note),  the  cause  was  submitted,  resulting  in  a  judgment  dismissing  the 
petition  and  also  a  judgment  for  costs  in  favor  of  all  the  defendants  against 
the  plaintiff.  With  this  final  judgment  in  full  force,  the  assignee  of  the 
note  re-assigned  it  to  the  origim.1  assignors,  and  now  suit  is  instituted  by 
them,  or' by  one  of  them,  seeking  the  same  character  of  relief. 

The  judgment  in  the  former  controversy  is  a  complete  bar  to  the  present 
action,  and  whether  the  defense  in  that  case  was  or  not  available,  the  chan- 
cellor, upon  the  hearing,  adjudged  for  the  defendants.  II «re  was  an  abso- 
lute dismissal,  not  on  motion  of  the  plaintiff  or  his  attorney,  but  by  the 
chancellor,  under  a  submission  made  at  the  instance  of  the  plaintiff,  and 
the  judgment  standing  unreversed  is  a  bar  to  any  recovery  on  the  note  by 
the  payee  or  his  assignee.  If  the  title  to  the  land,  or  a  part  of  it,  is  in  a 
stranger,  his  riarhts  nre  not  affected  by  the  judgment,  but,  as  between  the 
appellant  and  her  foinier  assignee  and  these  appellees,  their  rights  were  de- 
termined by  the  judgment  of  1877. 

Judgment  affirmed. 


SMITH'S  TRUSTEE  v.  SMITH. 
(Filed  October  11,  18«8— Not  to  be  reported.) 

1.  Fraudulent  conveyance— The  transaction  the  history  of  which  is  given 
in  the  opinion  was  designed  to  defraud  creditors,  and  the  court  will  not  aid 
the  plaintiff,  who  was  a  party  to  it,  but  will  leave  the  parties  where  it 
found  them. 

2.  Assignment  for  creditors— Trust— The  plaintiff  having  made  an  assign- 
ment for  the  benefit  of  creditors,  the  notes  sued  on  passed  to  his  assignee  * 
in  whom  is  the  right  of  action,  if  any  exists;  and  the  fact  that  plaintiff  did 
not  surrender  the  notes  to  the  assignee  does  not  give  him  the  right  to  them. 
And  while  the  plaintiff  sues  as  trustee  for  his  wife  and  children,  it  is  evi- 
dent that  if  there  was  any  trust  it  extended  only  to  his  wife,  and  she  having 
died  the  notes  became  the  property  of  plaintiff,  and  subsequently  passed  to 
his  assignee. 

8.  Descent— The  rule  that  where  the  obligee  in  a  title  bond  dies  before  the 
breach  of  the  bond  it  passes  to  the  heirs  and  not  to  the  executor,  or  the  hus- 
band through  the  executor,  has  no  application  in  this  case,  although  it  may- 
have  been  agreed  that  the  notes  sued  on  were  to  be  discharged  by  the  con- 
veyance of  land,  as  there  was  no  writing  binding  the  obligor  in  the  notes  to 
do  so. 

W.  G.  Bullitt  for  appellant. 

Harris,  Husbands  &  Husbands  for  appellee. 

Appeal  from  MoCraoken  Cirouit  Court. 
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Opinion  of  the  court;  by  Judge  Holt. 

This  case  is  not  peculiar  in  the  fact  that  Smith  is  the  name  of  the  parties 
to  it,  but  because  of  the  somewhat  singular  transactions  shown  by  it. 

The  testimony  is  somewhat  conflicting;  but  it  tends  to  show  this  state  of 
case: 

The  father-in-law  of  John  K.  Smith's  wife  gave  to  her  some  personal  es- 
tate. It  was  put  in  charge  of  her  husband  as  her  trustee.  They  used  a  con- 
siderable portion  of  it  as  they  pleased,  but  $1,600  of  the  money  was  loaned, 
in  1866,  to  Henry  Smith,  a  brother  of  John  K.  Smith.  A  note  for  it  was 
taken,  payable  to  John  K.  Smith,  "agent,"  which  appears  to  be  yet  in  the 
possession  of,  or  under  the  control  of,  the  obligee. 

In  1868,  Henry  Smith,  who  owned  a  house  and  lot  in  the  city  of  Paducah. 
had  become  involved.  Two  judgments  had  been  rendered  against  him.  One 
in  favor  of  one  King  for  a  balance  of  purchase  money  owing  upon  the  lot, 
and  the  other  in  favor  of  a  man  by  the  name  of  Jones  for  the  amount  of  a 
street  improvement  lien  upon  the  property.  It  was  sold  for  these  debts,  and 
bid  in  by  King,  at  the  amount  of  them,  at  the  commissioner's  sale.  There  is 
some  evidence  tending  to  show  that  he  did  this  for  Henry  Smith,  and  some 
to  show  that  he  did  not,  but  for  himself.  This  sale  was  in  April,  1868.  In 
May,  following,  John  K.  Smith,  who  did  not  live  in  the  county,  came  there, 
and  upon  a  consultation  with  King,  who  was  an  attorney  and  appears  to 
have  been  the  adviser  of  all  the  Smiths  in  these  transactions,  if  not  their 
retained  attorney,  was  advised  that  the  transaction  they  proposed  could  not 
be  accomplished  with  any  degree  of  safety,  save  through  some  third  party 
in  whom  they  had  implicit  confidence. 

The  appellee,  Wm.  H.  Smith  who  was  a  cousin  of  the  other  Smiths  named, 
and  who  lived  some  distance  in  the  country,  was  thereupon  sent  for,  and 
was,  upon  his  arrival,  as  he  testifies,  and  in  the  presence  of  John  K.  Smith, 
Informed  by  King,  in  whom  he  appears  to  have  placed  implicit  confidence, 
that  tbey  desired  to  help  Henry  Smith  in  his  financial  troubles,  and  that  be 
<Williain)  coald  safely  do  what  they  desired.  The  latter  objected,  for  fear 
that  he  would  thereby  be  involved  in  trouble;  but  his  apprehension  was 
allayed  by  the  assurance  of  King  that  there  was  no  danger.  Contra  to  this, 
John  K.  Smith  testifies,  in  substance,  that  while  he  desired  to  help  his 
brother,  yet  the  main  object  was  to  secure  the  $1,500  debt. 

In  any  event  the  judgments  were  counted  up,  amounting  to  a  little  over 
$500,  and,  as  the  preponderance  of  the  testimony  shows,  paid  to  King  by 
John  K.  Smith.  For  this  sum,  together  with  the  amount  of  the  $1,600  note 
and  its  interest,  and  another  debt  of  between  $200  and  1300  owing  to  a  third 
party,  the  appellee,  Wm.  H.  Smith,  was  induced  to  give  his  two  notes  to 
King  for  $1,166.66  each,  dated  May  15,  1868,  and  due  in  one  and  two  years. 
They  recited  that  they  were  the  second  and  third  payments  for  the  lot. 

The  bid  of  King  for  the  lot  was  transferred  to  the  appellee,  Wm.  H. 
Smith,  and  the  commissioner's  deed  was  subsequently  made  to  him. 

The  two  notes  thus  executed  were  assigned  by  King  to  John  K.  Smith, 
'"trustee."  The  evidence  is  conflicting  whether  this  was  done  at  the  time 
of  their  execution  or  not,  or  whether  the  appellee  knew  of  it  then  or  not 
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until  several  years  thereafter.  The  assignment  does  not  show  who  the  cestui 
que  trust  was  under  the  assignment. 

It  appears,  however,  that  the  failing  condition  of  Henry  Smith  was  then 
known  to  all  the  parties;  and  the  testimony  tends  to  show  that  it  was  the 
agreement  that  he  was  to  have  the  privilege  of  paying  off  the  two  notes,  if 
able  to  do  so,  at  maturity,  and  keeping  the  property;  and  if  he  did  not  do 
so,  that  then  the  appellee  could  discbarge  them  by  turning  over  the  land  to 
the  holder  of  them.  The  appellee  denies  this  arrangement  in  part.  He  in- 
sists that  it  was  merely  a  device  to  save  the  property  to  Henry  Smith,  and 
nothing  more. 

In  any  event,  however,  it  is  certain  that  payment  of  the  notes  was  never 
to  be  enforced.  Upon  the  very  next  day  after  this  transaction  Henry  Smith 
went  into  bankruptcy,  King  acting 'as  his  attorney.  He  did  not  give  in  the 
house  and  lot  as  a  part  of  his  assets.  He  has  occupied,  controlled  and 
claimed  this  property  ever  since,  and  is  now  doing  so.  The  wife  of  John  K. 
-Smith  died  in  1871,  and  he  was  forced  into  bankruptcy  in  1872  or  1873. 
Neither  the  two  notes  (in  the  appellee  nor  the  SI, 5(H)  oue  on  Henry  Smith  were 
given  in  by  him  as  a  part  of  his  assets.  In  1885  his  agent  went  to  the  appel- 
lee and  demanded  that  he  convey  the  bouse  and  lot  to  John  K.  Smith,  offer- 
ing thereupon  to  deliver  him  up  his  two  notes.  To  this  end  a  deed  was 
prepared,  but.  Henry  Smith  objecting  to  its  delivery,  it  was  destroyed,  and 
the  appellee  refused  to  make  another. 

In  May,  1886,  being  nearly  twenty  years  after  the  main  transaction,  this 
action  was  brought  by  John  K.  Smith,  styling  himself  as  "trustee, "  but 
without  naming  the  cestui  que  trust,  asking  the  appellee  be  compelled  to 
convey  the  property  to  him  upon  the  delivery  of  the  notes,  or  if  this  could 
not  be  done  that  then  judgment  be  rendered  upon  them  with  an  enforce- 
ment of  lien  against  the  property  for  their  payment. 

In  an  amended  petition  it  is  averred  that  the  gift  from  the  father-in-law 
was  in  trust  for  the  wife  and  her  two  children,  the  latter  being  yet  alive. 
It  may  be  regarded,  therefore,  that  the  appellant  is  suing  as  trustee  for 
them.  The  appellee,  Wm.  H.  Smith,  among  other  defenses,  claims  the 
transaction  was  a  fraudulent  one,  and  that  no  action  can,  therefore,  be 
maintained  upon  it  or  the  notes;  but  if  this  be  not  so,  that  then  the  notes 
belonged  to  John  K.  Smith  individually,  and  the  right  to  them  upon  his 
bankruptcy,  ipso  facto,  passed  to  his  assignee.  The  appellant  urges  that  it 
was  but  an  honest  effort  to  secure  a  bona  fide  debt;  that  it  was  not  fraudu- 
lent per  se,  but  only  made  so  by  statute,  which  provides  that  it  shall  not  be 
assailed  save  within  a  certain  time,  which  was  not  done.  It  is  plain,  how- 
ever, that  other  purposes  existed  in  the  minds  of  the  actors  to  the  transac- 
tion. The  property  was,  in  fact,  to  be  held  in  trust  for  the  debtor,  Henry 
Smith.  The  appellant,  John  K.  Smith,  testifies,  in  substance,  that  it  was 
expected  and  understood  that  his  brother  would  nay  the  notes  at  maturity 
and  keep  the  property.  Nominally  and  apparently  it  belonged  to  another. 
It  was  put  in  secret  trust  for  the  debtor.  It  was,  in  short,  a  covering  up 
and  concealment  of  his  property  interests.  The  circumstances  all  point  to 
this  conclusion.  They  must  often  be  looked  to  in  determining  the  fair  deal- 
ing and  integrity  of  men,  rather  than  their  professions. 

The  debtor  and  the  creditor  are  brothers.  A  third  party  was  called  in  for 
the  purpose  of  oonoealment.  As  soon  as  the  title  to  the  property  was  hid, 
the  debtor  went  into  bankruptcy.  He  has  retained  the  control  of  it  undis- 
turbed and  unquestioned  ever  since,  and  now,  after  such  a  long  lapse  of 
time,  one  of  the  parties  to  this  transaction  invokes  the  aid  of  the  chancellor. 
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It  is  true  that  it  does  not  lie  in  the  mouth  of  the  appellee,  Wm.  H.  Smith, 
to  take  advantage  of  it.  But  it  is  equally  true  that  a  court  of  equity  should 
not  lend  its  power  to  aid  another  party  to  it.  The  trust  claimed  to  have 
been  created  in  John  K.  Smith  by  his  father-in-law  is  not  proven  very  satis- 
factorily. It  is  averred  in  the  pleadings  that  by  its  terms  it  extended  to  the 
wife's  children,  and  it  is  urged  that  as  the  money  loaned  to  Henry  Smith, 
who  has  not  been  made  a  party  to  this  action,  as  well  as  that  paid  to  King, 
was  a  portion  of  the  trust  fund,  that,  therefore,  the  action  can  be  main- 
tained  by  John  K.  Smith  as  trustee  for  their  benefit. 

The  only  evidence  upon  this  point,  however,  is  thnt  of  John  K.  Smith, 
who  says,  in  speaking  of  the  money,  that  "it  was  given  to  her  (the  wife)  to 
do  as  she  pleased  with,  I  presume."  The  truth  of  this  is  confirmed  by  the 
use  made  of  a  portion  of  the  fund.  This  being  so.  upon  her  death,  in  1871, 
it  became  the  property  of  the  husband,  and  any  note  upon  any  third  party, 
representing  any  portion  of  it,  belonged,  of  course,  to  him,  and  was  a  part  of 
his  estate  when  he  subsequently  became  a  bankrupt.  The  fact  that  he  did  not 
surrender  to  his  assignee  these  notes  does  not  give  him  a  right  to  them;  nor 
did  the  statement  in  them  that  they  bad  been  executed  to  him  as  trustee 
affect  the  right  of  his  assignee  to  them,  if  they,  in  fact,  belonged  to  John  K. 
Smith.  There  was  no  coudition  in  the  notes  that  they  might  be  discharged 
in  land.  There  was  no  writing  binding  the  obligor  in  them  to  do  so,  and 
the  rule  that  where  the  obligee  in  a  title  bond  dies  before  the  breach  of  the 
bond,  the  right  under  it  passes  to  the  heirs  and  not  to  the  executor,  or  hus- 
band through  the  executor,  has  no  application  in  this  case. 

The  appellee  has,  in  this  suit,  disclaimed  right  to  the  property,  and.  in 
our  opinion,  the  lower  court  properly  left  the  parties  to  this  record  where  it 
found  them. 

Judgment  affirmed. 


MASON  &    FOARD    CO.  v.  MAIN    JELLICO    MOUNTAIN    COAL  CO 

(Filed  October  13,  1888.) 

1.  Constitutional  law— Hiring  of  convicts— The  legislature  has  the  power 
to  let  and  hire  the  labor  of  convicts,  and.  whenever  deemed  necessary  or  ex- 
pedient, to  transfer  them  from  one  place  of  confinement  in  the  State  to 
another.  Such  a  change  is  not  the  infliction  of  another  or  greater  punish- 
ment  than  they  were  adjudged  to  suffer,  and  a  statute  authorizing  the  leas- 
ing of  convict  labor,  and  the  working  of  the  convicts  in  mines,  can  not, 
therefore,  be  regarded  as  an  ex  post  facto  law. 

2.  Same— Construction  of  contract— Although  the  appellant's  contract  of 
lease  with  the  State  did  not,  in  express  terms,  authorize  it  to  hire  the  con- 
victs to  labor  in  coal  mines  or,  on  other  public  works  mentioned  in  the  stat- 
ute, belonging  to  another  than  the  lessee,  yet  it  did  not,  in  letter  or  spirit, 
interdict  such  hiring,  and,  therefore,  appellant  acquired  that  right  under  its 
contract. 

8.  Estoppel— But  even  if  appellant  has  violated  its  contract  with  the  State, 
the  appellee,  having  received  the  full  benefit  of  its  contract  with  appellant, 
can  not  complain.    The  State  is  the  only  party  having  the  right  to  complain. 

Wm.  Lindsay  and  Brown,  Humphrey  &  Davie  for  appellant. 

Hargis  &  Kastin  for  appellee. 
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Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  appeal  is  from  a  judgment  pursuant  to  the  verdict  of  a  jury,  rendered 
under  a  perempory  instruction,  in  three  consolidated  actions  instituted  by 
appellant  against  appellee. 

The  first  is  an  action  on  two  promissory  notes;  the  second  on  an  open 
account  for  labor  and  services  performed  under  a  contract  between  the 
parties,  dated  June  30,  1885,  the  amount  sued  for  being  the  balance  left  after 
deducting,  besides  other  credits,  the  two  notes  mentioned  that  were  given 
in  part  payment  of  the  account;  and  the  third  upon  an  open  account  for 
like  labor  and  services  under  a  contract  dated  May  1,  1886. 

The  defenses  set  up  and  relied  on  in  the  answers  of  appellee,  besides  a 
general  denial  of  the  correctness  of  the  accounts,  are,  first,  a  special  plea  of 
non  est  factum ;  second,  alleged  fraudulent  collusion  between  the  person  at 
the  time  its  president  and  appellant  in  making  the  contracts;  and,  third, 
the  illegality  of  the  contracts. 

There  was  evidence  introduced  which  conduced  to  prove  the  alleged  ser- 
vices were  rendered  by  "Mason  &  Foard  Co.,"  and  accepted  and  enjoyed  by 
41  the  Main  Jellico  Mountain  Coal  Co.,"  and  that  the  contracts  were  made 
by  the  president  of  the  latter  in  good  faith,  and  with  the  knowledge  and 
assent  of  its  directors  and  stockholders.  Consequently  the  only  apparent 
ground  for  the  peremptory  instruction  to  the  jury  to  find  for  the  defendant 
is  the  supposed  illegality  of  the  two  contracts  upon  which  the  plaintiff  based 
its  right  to  recover. 

By  those  contracts,  which  do  not  differ  substantially  from  each  other  ex- 
cept as  to  the  mode  of  determining  the  amount  of  wages  to  be  paid,  Mason 
&  Foard  Co.,  claiming  to  be  lessees  of  the  Kentucky  penitentiary,  in  virtue 
of  a  contract  made  April  27,  1886,  with  the  Commonwealth,  through  the 
oommissioners  of  the  sinking  fund,  agreed,  for  the  consideration  stated 
therein,  to  hire  and  furnish  for  specified  periods  of  time  a  certain  number  of 
able-bodied  convict  men  from  the  penitentiary  to  labor  in  the  coal  mines  of 
the  Main  Jellico  Mountain  Coal  Co.,  situated  in  Whitley  county,  and,  with- 
out cost  to  the  latter,  to  guard  and  control  the  convicts  while  inside  as  well 
as  outside  the  mines,  assume  all  risk  of  their  escape,  and  to  maintain,  care 
for  and  support  them,  erecting  buildings  necessary  for  the  purpose. 

By  the  contract  of  April  27,  1886,  the  Commonwealth  of  Kentucky,  in 
terms,  let  and  hired  to  Mason  &  Foard  Co.  the  labor  of  the  convicts  who 
■were  then,  or  might  be,  in  the  penitentiary,  for  the  period  of  four  years,  and 
agreed  the  lessee  might  employ  all  the  males  able  to  perform  such  labor,  ex- 
cept those  convicted  of  certain  enumerated  crimes  and  such  as  were  then 
employed  upon  the  branch  penitentiary,  "upon  public  works  in  Kentucky, 
such  as  the  construction  and  improvement  of  railroads,  canals,  waterways, 
levees  and  mining,"  upon  the  condition,  however,  that  whenever  there 
should  be  provided  sufficient  rooms  and  accommodations  for  them  within 
the  walls  of  the  penitentiary  at  Frankfort,  or  any  branch  penitentiary  there- 
after erected,  the  commissioners  of  the  sinking  fund  might  require  the  re- 
turn to  the  penitentiary  of  all  convicts  employed  outside,  upon  giving  six 
months  notice  to  the  contractors. 

On  its  part  the  company  agreed  to  pay  into  the  treasury  quarterly  a  stip- 
ulated net  sum,  and  to  acquit  the  Commonwealth  of  all  expense  on  account 
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of  officers,  guards  and  inspectors  of  the  penitentiary,  to  provide  for  the  con- 
victs as  comfortably,  in  sickness  and  in  health,  as  might  be  consistent  with 
good  discipline,  and  to  faithfully  conform  to  all  rules  and  regulations  pre- 
scribed by  the  commissioners  of  the  sinking  fund  respecting  the  labor,  diet, 
clothing,  care,  discipline  and  safe  keeping  of  the  convicts.  For  the  per- 
formance of  its  oovenants  the  lessee  executed  a  bond,  which  was  accepted  by 
the  commissioners  of  the  sinking  fund. 

The  statute  authorizing  that  contract  was  approved  May  10,  1884  (Acts 
1883-4,  volume  1,  173),  and  section  1  thereof  is  as  follows:  'That  section  6 
of  an  act  entitled  'An  act  to  provide  for  the  relief  of  the  penitentiary,'  ap- 
proved May  3,  1880,  be  amended  so  as  to  read  as  follows:  'That  the  com- 
missioners of  the  sinking  fund  are  hereby  authorized  and  directed  to  let  and 
hire  the  labor  of  all  convicts  who  are,  or  may  be,  in  the  Kentucky  peniten- 
tiary, except  those  who  are  now  prohibited  by  law  from  working  out,  to  be 
employea  upon  public  works  within  this.  State,  such  as  the  construction  and 
improvement  of  railroads,  canals,  waterways  and  levees  and  in  mining,  and 
all  convicts  so  hired  out  shall  be  confined  at  night,  and  at  all  times  when  not 
at  work,  in  houses  or  stockades  built  or  rented  for  the  purpose:  Provided. 
That  no  one  convicted  of  murder,  rape,  attempted  rape  or  arson,  or  who  has 
a  longer  period  than  five  years  to  serve,  shall  be  let  or  hired ;  and  no  convict 
shall  be  worked  within  the  corporate  limits  of  any  city  or  town,  nor  quar- 
tered within  two  miles  thereof,  nor  within  one-fourth  of  a  mile  of  a  private 
residence,  unless  by  written  consent  of  the  resident :  Provided,  That  the 
provision  in  regard  to  quartering  convicts  shall  not  apply  to  those  engaged 
in  mining.'  " 

The  commissioners  of  the  sinking  fund,  when  they  made  the  lease  to 
Mason  &  Foard  Co.,  were,  by  express  enactment,  "ex -officio  directors  of  the 
Kentucky  penitentiary,"  and  invested  with  authority  to  let  and  hire  the 
labor  of  the  convicts,  except  those  employed  on  the  branch  penitentiary,  in 
their  discretion,  to  one  company,  as  they  did  do,  or  to  more  than  one  com- 
pany or  individual,  and  in  making  that  contract  they  seem  to  have  observed 
every  condition,  and  complied  with  every  requirement,  of  the  statute  on  the 
subject.  And,  in  our  opinion,  according  to  a  fair  construction,  the  lessee 
thus  acquired  the  right  to  make  and  carry  out  the  two  contracts  with  the 
Main  Jellico  Mountain  Coal  Co.,  which  it  is  seeking  in  these  actions  to  en- 
force. For,  although  the  contract  of  lease  did  not,  in  express  terms,  author- 
ize, it  did  not,  in  letter  or  spirit,  interdict,  the  hiring  of  convicts  to  labor  in 
coal  mines,  or  on  other  public  works  mentioned  in  the  statute,  belonging  to 
another  than  the  lessee. 

But,  as  the  Main  Jellico  Mountain  Coal  Co.  has  received  the  full  benefit 
of  its  two  contracts  with  the  Mason  &  Foard  Co.,  it  does  not  seem  to  us  a 
legitimate  subject  of  inquiry  in  these  cases,  whether  the  latter  had  or  had 
not  the  right  to  make  them.  For  the  Commonwealth,  being  the  only  party 
to  the  oontract  of  lease,  can  alone  complain  of  its  violation. 

It  thus  results  that  if  the  act  of  May  10,  1884,in  strict  conformity  to  which 
the  lease  was  made,  be  constitutional  the  two  contracts  between  the  parties 
to  these  actions  are  valid  and  enforceable,  otherwise  not. 

If  the  act  is  invalid  at  all  it  is  so  because  it  deprives  the  convicts  of  some 
right  guaranteed,  or  inflicts  upon  them  some  wrong  forbidden,  by  the  Con- 
stitution.   But  in  deciding  the  question  it  should,  to  prevent  confusion,  be 
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kept  in  view  that  a  convict  is  not  placed  in  the  penitentiary  in  virtue  of  a 
contract  mutually  binding  on  him  and  the  Commonwealth,  and  for  a  viola- 
tion of  which  he  can  claim  redress,  but  under  a  sentence  for  crime  that  for 
the  time  not  only  deprives  him  of  liberty  but  renders  him  civilly  dead. 

The  single  inquiry,  then,  is  whether  the  act  is  an  ex  post  facto  law  in  the 
sense  that  it  authorizes  the  infliction  upon  eaoh  convict  another  and  greater 
punishment  than  he  was  adjudged  to  suffer. 

By  section  21,  artiole  1,  chapter  29,  General  Statutes,  it  is  provided,  that 
persons  sentenced  to  punishment  by  confinement  in  the  penitentiary  shall 
be  kept  at  hard  labor  and  solitary  confinement,  and  such  is  the  judgment  of 
the  court  in  eaoh  case.  Consequently  the  effect  of  a  conviction  for  felony 
and  sentence  to  the  penitentiary,  according  to  the  law  existing  when  the  aot 
of  May  10,  1884,  was  passed,  and  as  it  always  has  been  in  this  State,  was  to 
effectually  restrain  the  liberty  of  the  person,  and  though  kept  at  hard  labor, 
to  withhold  from  him  the  fruits  of  his  labor.  It,  therefore,  makes  no  differ- 
ence to  the  convict  whether  he  be  kept  under  guard  at  hard  labor  within  the 
walls  of  the  penitentiary  at  Frankfort  or  at  coal  mines.  Nor  does  the  change 
of  plaoa  ope  rat  3  to  ohinge  in  character  or  degree  his  punishment,  for 
wherever  he  may  be  the  sentence  of  the  law  is  inexorable  and  the  same, 
that  he  be  kept  at  hard  labor  in  solitary  confinement. 

In  the  case  of  California  v.  McAuley,  15  Cal.,  455,  a  question  the  same  as 
the  one  before  us,  arose,  and  the  court  used  this  language:  "The  objection 
to  the  constitutionality  of  the  act,  that  it  authorizes  the  transfer  of  the  con- 
victs to  private  individuals,  and  the  leasing  of  convicts,  is  untenable.  Power- 
over  the  whole  subject  of  punishment  for  crime  is  vested  in  the  legislature. 
The  only  limitaiton  upon  its  execution  is  the  inhibition  against  the  inflic- 
tion of  cruel  and  unusual  punishments,  which  are  held  to  mean  those  of  a 
barbarous  character  and  unknown  to  the  common  law.  The  first  object  of 
punishment  is  the  protection  of  society.  The  reformation  of  prisoners  is 
only  subsidiary  and  incidental  to  this.  Their  conviction  has  subjected  them 
to  the  situation  of  involuntary  servitude." 

The  same  question  has  been  before  courts  of  various  other  States,  and  by 
Done  of  them,  so  far  as  we  have  seen,  has  the  legislature  been  denied  the 
power  to  let  and  hire  the  labor  of  convicts,  and,  whenever  deemed  necessary 
or  expedient,  to  transfer  them  from  one  plaoe  of  confinement  in  the  State  to 
another.  The  location  of  a  penitentiary,  which  is  simply  a  building  for 
confinement  and  safe  keeping  of  convicts,  or  of  more  than  one,  and  whether 
they  shall  be  placed  in  the  custody  of  a  lessee,  who  hires  their  labor  from 
the  State,  or  in  that  of  a  warden,  or  the  two  systems  shall  be  combined,  are 
questions  of  policy  which  the  legislature  has  full  power  to  regulate  by  stat- 
ute, and  with  which  the  court  can  not  interfere. 

To  deny  the  power  might  cause  not  only  serious  loss  to  the  State,  but 
calamitous  consequences  to  the  convicts  themselves.  For,  as  indicated  by 
Its  title,  the  act  of  March  3,  1880.  heretofore  mentioned,  was  passed  for  the 
purpose  of  removing  some  of  the  convicts  from  the  penitentiary  at  Frank- 
fort, which  wae  overcrowded,  to  work  on  railroads,  canals,  etc.,  though  it 
was  not  until  the  act  of  May  10,  1884,  that  authority  was  given  to  work 
them  in  mines. 

As  the  convicts  were  kept  at  hard  labor,  controlled,  guarded  #nd  cared  for 
at  the  mines  of  appellee  as  if  they  had  been  in  the  penitentariiy  at  Frank- 
fort, the  place  of  their  confinement  there  was  essentially  and  in  legal  con- 
templation a  penitentiary.  Consequently  there  was  not.  nor  could  be, 
inflicted  under  the  aot  of  May  10,  1884,  different  and  greater  punishment 
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than  they  were  sentenced  to  reoeive,  and  it  must  be  held  constitutional. 
And  it  follows  the  lower  court  erred  in  giving  the  peremptory  instruction, 
and  the  judgment  must  be  reversed  for  a  new  trial  and  proceedings  consist- 
ent with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


HENSHAW,  &c.  v.  BELL. 
(Filed  Octobers,  1888.) 

Title  to  rent— The  legal  title  to  the  rent  is  incident  to  the  reversion,  and 
passes  with  it,  unless  expressly  reserved  in  the  grant. 

In  this  case  the  land  was  leased  for  the  year  ending  March  1, 1888,  at  which 
time  the  rent  became  due,  and  was  sold  and  conveyed  December  4,  1882, 
without  reservation  of  rent.  Held— That,  as  incident  to  the  reversion  con- 
veyed, the  right  to  the  rent  passed  to  the  grantee. 

Spalding  &  Adair  for  appellants. 

W.  O.  Haynes,  Ken.  Chapeze  and  John  S.  Geiger  for  appellee. 

Appeal  from  Union  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

The  construction  placed  by  the  Court  of  Appeals  on  section  8,  article  2, 
chapter  5fi  of  the  Revised  Statutes,  now  section  7,  article  2,  chapter  C6  of  the 
General  Statutes,  in  Epperson  v.  Blakemore,  2  Bush,  242,  recognizes,  if  it 
does  not  enlarge,  the  common  law  rule  that  the  legal  title  to  the  rent  is  in- 
cident to  the  reversion,  and  passes  with  it,  unless  expressly  reserved  in  the 
grant.  (Williamson's  Adin'r  v.  The  Klohardsons,  C  Mem.,  696;  Chllders  v. 
Smith,  10  B.  Mon.,  237.)  In  this  case  the  land  was  leased  for  the  year  end- 
ing March  1,  1888,  at  which  time  the  rent  became  due,  and  was  6old  and 
conveyed  December  4,  1882,  without  reservation  of  rent.  As  incident  to  the 
reversion  conveyed  the  right  to  the  rent  passed  to  the  grantee. 

The  judgment  is  affirmed. 
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SUPERIOR  COURT  ABSTRACTS. 


ORIENTAL  INSURANCE  CO.  v.  DRAKE,  &c. 
Filed  October  24,  1888.     Appeal  from  Hopkins  Circuit   Court.    Opinion   of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Fire  insurance— Pleading— In  this  action  upon  a  contract  of  fire  in- 
surance the  averment  of  the  reply  that  "there  was  written  and  indorsed  on 
the  original  policy  the  consent  of  the  defendant  that  plaintiff  might  keep 
gunpowder  and  coal  oil  in  his  storehouse, ' '  was  but  the  legal  conclusion  of 
the  pleader,  and  while  the  pleader  should  have  stated  what  was  written  on 
the  policy  that  the  court  might  determine  from  the  writing  what  it  meant, 
yet.  as  the  pleading  may  mean  that  there  was  indorsed  on  the  polioy  in 
writing  "consent  that  insured  might  keep  gunpowder  and  coal  oil  in  bis 
storehouse,"  that  meaning  must  now  be  given  to  it  since  there  was  no  ob- 
jection to  the  pleading,  no  motion  to  make  the  allegation  more  specific,  and 
no  objection  to  the  evidence  given  to  support  the  allegation;  and  whether 
the  fact  was  so  or  not  was  submitted  without  objection,  and  by  consent,  to 
be  specially  found  by  the  jury. 

2.  Same— Even  if  the  Fale  of  spirituous  liquors,  to  be  drunk  on  the  prem- 
ises, would  make  such  a  change  in  the  business  of  merchandising  as  would 
increase  the  risk  and  avoid  a  polioy  upon  a  building  used  for  merchandising, 
under  a  provision  of  the  polioy  that  it  is  to  be  void  if  the  risk  is  increased 
by  any  change  in  the  occupation  of  the  building,  or  by  any  means  whatever, 
which  is  not  decided,  such  a  defense  will  not  avail  in  this  case,  as  the  aver- 
ment is  that  such  sales  were  made  after  the  procurement  of  the  policy,  and 
not  that  they  were  first  made  after  the  procurement,  or  that  no  such  busi- 
ness was  conducted  before  the  procurement  of  the  policy. 

A.  Duvall  and  Waddell  &  Pratt  for  appellant;  W,  P.  D.  Bush  for  appel- 
lees. 

COMMONWEALTH  v.  COLLINS. 
Filed  October  24,  1888.     Appeal  from  Grant  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Criminal  jurisdidotion— An  act  of  the  legislature,  approved  April  13,  1886, 
makes  it  an  offense  for  any  one  to  sell  liquors  within  one  and  one-half  miles 
of  a  ohurch  situated  in  the  town  of  Crittenden,  Grant  county,  and  provides 
a  penalty  therefor.  It  further  provides  that  "the  police  judge  of  the  town 
of  Crittenden,  or  any  justice  of  the  peace  for  Grant  county,  shall  have  juris- 
diction to  try  all  offenses  charged  under  this  act."  Hpld— That  this  provi- 
sion does  not  give  exclusive  jurisdiction  to  these  courts,  or  either  of  them. 
of  all  offenses  under  this  act,  and,  therefore,  the  circuit  court,  had  jurisdiction 
of  this  prosecuiton  under  that  act.    (Criminal  Code,  section  13.  subsection 

8.) 

M.  D.  Gray  for  appellant;  DeJarnette  &  Dickerson  for  appellee. 

FONDA  v.  PARR.  4 

Filed  October  24,  1888.     Appeal  from  Louisville  Chancery  Court.     Opinion 
of  the  court  by  Judge  Barbour,  affirming. 

1.  Party  walls— A  party  wall  is  one  ereoted  on  the  line  between  two  estates, 
owned  by  different  persons,  for  the  use  of  both  estates.  The  owners  are  not 
tenants  in  common,  but  each  is  proprietor  of  his  own  land,  with  a  right  to 
use  the  wall,  and  it  is  this  which  creates  the  easement.  It  is  not  necessary 
to  the  existence  of  a  party  wall  that  both  parties  should  pay  for  it. 

2.  Same— Injunction— The  parties  can  not  use  the  wall  for  any  other  pur- 
pose than  that  for  which  it  was  intended.  One  of  them  can  not,  therefore, 
open  a  window  through  such  wall  without  the  consent  of  the  other. 
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(Appellant  and  appellee,  owning  adjacent  lots,  entered  into  a  contract  for 
a  party  wall,  the  contract  providing  that  appellant  should  build  the  wall  on 
the  dividing  line  between  the  lots,  the  center  of  the  wall  to  be  on  the 
dividing  line,  and,  when  completed,  appellee  to  pay  appellant  one-half  the 
cost  to  the  extent  of  three  stories  in  height,  "and,  as  to  the  fourth  story,  be 
Is  only  to  pay  for  it  when  he  shall  use  it,  and  is  to  be  the  owner  of  one-half 
the  wall  so  paid  for  as  a  party  wall."  When  appellant  had  built  the  wall 
four  stories  high  he  made  a  window  in  the  wall  looking  out  from  his  fourth 
story  over  appellees'  land.  Appellee  immediately  notified  appellant  that 
be  must  take  out  this  window  and  build  a  solid  wall,  but  appellant  disre- 
garded this,  and,  when  the  wall  reached  the  fifth  story,  was  proceeding  to 
make  another  window,  when  appellee  instituted  this  action  and  obtained 
an  injunction  against  the  opening  and  maintenance  of  the  windows.  Held 
—That  the  entire  wall,  and  not  merely  to  the  extent  of  three  stories  in 
height,  was  a  party  wall,  and  that  appellant  had  no  right  to  open  windows 
in  it  without  appellee's  oonsent.  And,  to  prevent  this,  injunction  was  the 
proper  remedy. 

B.  F.  Buckner  for  appellant;  O'Neal,  Jackson  &  Phelps  foi  appellee. 

PATTERSON,  &c.  v.  BARPER,  &c. 
Filed  October  24,  1888.    Appeal  from  Hart  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Guardian  and  ward— It  is  made  the  duty  of  a  guardian  to  provide  for 
the  neoe^sary  and  proper  maintenance  and  education  of  the  ward  out  of  the 
funds  in  his  hands;  and.  in  the  absence  ot  an  allegation  to  the  contrary,  it 
should  be  presumed  that  the  guardian  has  performed  his  duty  in  this  respect. 
Therefore,  a  party  seeking  to  recover  the  entire  sum  alleged  to  have  been 
received  by  the  guardian,  with  interest  thereon,  should  allege  that  the  guar- 
dian failed  to  expend  any  part  of  the  estate  in  his  hands,  or  interest  thereon, 
for  the  maintenance  and  education  of  the  ward. 

2.  Same— The  allegation  that  the  guardian,  by  virtue  of  her  appointment, 
received  a  named  amount  belonging  to  the  ward  does  not  mean  that  she 
received  it  immediately  on  her  appointment,  or  entitle  the  plaintiff  to  in- 
terest from  that  date. 

8.  Same— The  marriage  of  a  ward  to  an  adult  husband  terminates  the 
guardianship  and  wardship,  and  interest  with  biennial  rests  can  not  be  re- 
covered after  the  wardship  ceases,  either  by  such  a  marriage  or  by  the  infant 
attaining  majority. 

4.  Husband  and  wife— Judgment— It  was  error  to  render  judgment  against 
the  husband  of  the  guardian,  wlo  n  nriud  after  she  was  aipoinif  d,  cs  there 
is  no  allegation  that,  he  received  property  by  his  wife;  nor  is  the  judgment 
as  to  him  to  be  satisfied  only  out  of  property  received  hy  him  from  his  wife. 

H.  C.  Martin  for  appellants ;  G.  A.  Taylor  for  appellees. 

COMMONWEALTH  v.  SCRUGGS. 
Filed  October  24,  1688.    Appeal  from  Mercer  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Indictment— Liquor-selling— The  indictment  in  this  case  charges  a  sale  of 
spirituous  liquors  by  the  defendant  "in  voting  district  and  precinct  No.  2,of 
Mercer  county, without  a  license,"  alleging  that  he  was  then  a  druggist  sell- 
ing drugs,  and  that  the  sale  of  such  liquors  was  then  prohibited  In  that  dis- 
trict by  law.  An  act  of  Februarys,  1872,  provides  that  "it  shall  b«  unlawful 
for  any  person  in  the  second  magisterial  district  in  the  county  of  Mercer  to 
vend  ardent,  malt  or  vinous  liquors  in  the  said  district."  Held — That  the 
indictment  does  not  charge  that  a  sale  was  made  in  that  district.  A  magis- 
terial district  may  include  two  or  more  voting  precincts,  and  it  may  be  that 
the  precinct  known  as  No.  2  is  not  in  the  second  magisterial  district,  and 
that  that  district  is  only  one  voting  precinct.  A  demurrer  was,  therefore, 
properly  sustained. 

P.  W.  Hardin  for  appellant;  Phil.  B.  Thompson,  Sr.,  for  appellee. 
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CHURCH,  &o.  v.  HALLEY,  &c. 

Filed  October  24,  1688.    Appeal  from   Boyd  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

1.  Appellate  jurisdiction— Title  to  land— As  this  is  an  action  to  recover 
the  possession  of  some  tan  bark,  and  damages  for  its  detention,  and  not  an 
action  of  trespass,  the  averment  of  the  petition  that  the  bark  was  cut  from 
trees  growing  upon  land  whioh  belonged  to  plaintiff,  and  was  in  his  posses- 
sion, was  mere  surplusage,  and  the  defendant's  plea  of  liberum  tenementum 
did  not  put  in  issue  the  title  to  the  land,  and  this  court  has  jurisdiction  of 
the  appeal.  Without  any  allegation  as  to  the  title  the  evidence  as  to  title 
would  have  been  competent  upon  the  single  question  as  to  who  was  the 
owner  of  the  bark. 

2.  Deeds— Evidence  of  heirship— The  defendant's  objection  to  the  introduc- 
tion, as  evidence,  of  a  deed  to  S.,from  M.,  as  the  sole  heir  of  W.  ,was  properly 
overruled,  as  there  was  nothing  to  show  that  W.  was  dead  or  that  M.  was 
his  heir. 

3.  Adverse  possession— There  can  be  no  constructive  possession  of  the  same 
land  by  conflicting  claimants.  In  the  absence  of  any  actual  possession,  if 
there  be  any  constructive  possession  it  must  necessarily  be  in  the  holder  of 
the  best  title,  unless  he  had  renounced  it.  And  his  constructive  possession 
can  never  be  ousted  by  any  constructive  possession  claimed  under  the  in- 
ferior title;  nothing  short  of  renunciation  or  actual  disseisin  can  evict  him. 

If  the  plaintiffs  in  this  case,  by  themselves  or  their  tenants,  entered  upon 
the  land  described  in  their  deed  with  the  intention  of  taking  possession  of 
the  whole  land,  they  were,  by  construction  of  law,  in  the  actual  possession 
of  the  whole  boundary,  and  the  defendants,  who  do  not  claim  to  have  any 
paper  title,  acquired  no  title  an  against  them  to  any  part  of  the  land  not 
actually  inclosed.  The  defendants  did  not  acquire  title  by  marking  a 
boundary  and  exercising  acts  of  ownership  over  the  land  for  fifteen  years. 

T.  R.  Brown  for  appellants;  R.  C.  Burns  and  L.  T.  Moore  for  appellees. 

WILKBS,  &c.  v.  McCORD. 
Filed  October  24,  1888.    Appeal  from  Louisville  Chancery  Court.    Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

1.  Pleading— The  denial  of  the  defendant,  by  his  answer  in  this  case,  that 
he  made  any  agreement  with  the  plaintiffs  by  which  they  were  to  have  the 
dividends  on  certain  shares  of  stock  "for  any  time  whatever,"  was  a  suffi- 
cient denial  of  the  alleged  agreement  of  the  defendant  to  pay  to  the  plaintiffs 
any  dividend  whioh  should  be  declared  on  the  stock  for  the  year  1885.  And 
especially  is  this  so  when  no  objection  was  made  to  the  answer,  and  the  evi- 
dence was  taken  pro  and  con  upon  the  idea  that  the  only  issue  in  the  case 
was  as  to  the  alleged  agreement. 

3.  Practice— As  there  was  no  equitable  issue  in  the  action,  and  it  presented 
simply  a  question  of  fact,  the  judgment  will  not  be  disturbed,  as  it  is  not 
palpably  against  the  evidence. 

Lane  &  Burnett  for  appellants;  D.  M.  Rodman  for  appellee. 

McMEEKIN  v.  HACKETT. 
Filed  October  24,  1888.    Appeal  from  Owen  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Joint  owners— Assignment — Appellant  took  from  M.  an  order  upon  a  to- 
bacco warehouse  for  a  part  of  the  proceeds  of  a  lot  of  tobacco,  which  was 
tbe  joint  property  of  M.  and  H.,  the  order  being  taken  in  payment  of  a 
claim  appellant  held  against  M.  Appellant  had  notice  that  H.  was  the 
owner  of  an  undivided  one-eighth  of  the  tobacoo  sold.  Held— That  appel- 
lant took  the  chance  that  on  an  adjustment  of  the  accounts  of  M.  and  H., 
the  entire  sum  would  fall  to  H.  It  is  not  material  that  he  did  not  know 
the  state  of  their  mutual  acoounts. 

Montgomery,  Lindsay  &  Botts  and  J.  F.  Askew  for  appellant;  J.  W. 
Green  for  appellee. 
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PEARCE  v.  MANN,  COMMITTEE,  &c. 
Filed   October  31,  1888.    Appeal  from   Bourbon   Court   of   Common   Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  reversing  on  original  and  affirm- 
ing on  oross  appeal. 

1.  Limitation— Upon  the  institution  of  this  action  by  the  committee  of  a 
lunatic  for  the  settlement  of  the  lunatic's  estate,  the  statute  of  limitation 8 
ceased  to  run  upon  demands  against  the  lunatic. 

2.  Same— Limitation  does  not  begin  to  run  against  a  claim  by  one  partner 
against  another,  growing  out  of  the  partnership  transaction. until  the  termi- 
nation of  the  partnership.  And  where  a  partnership  was  entered  into  for 
the  purchase  of  certain  notes,  the  profits  to  be  equally  divided,  the  partner- 
ship did  not  end  until  the  completion  of  the  adventure  by  the  collection  of 
the  notes  in  full. 

a.  Same— An  attorney  purchased  a  buggy  in  1880,  agreeing  to  pay  for  it  by 
rendering  legal  services.  He  was  adjudged  »  lunatio  in  Ij-86.  He  never  re- 
fused to  render  the  services.  Held— That  the  claim  of  the  seller  against  the 
lunatic's  estate  for  the  price  of  the  buggy  is  not  barred  by  limi ration.  In 
such  a  case  the  statute  would  not  begin  to  run  until  the  promissor  had  re- 
fused to  render  the  services. 

W.  W.  Kimbrough  for  appellant;  Russell  Mann  for  appellees. 

PIKE  v.  GKEENBAUM. 
Filed  October  81,  1888.     Appeal   from   Louisville  Chancery  Court.     Opinion 

of  the  court  by  Presiding  Judge  Ward,  affirming. 

Warehouse  receipts -Appellee,  a  warehouseman,  issued  to  S.  a  warehouse 
receipt  for  a  number  of  barrels  of  whisky,  which  provided  upon  its  face  that 
the  goods  named  therein  were  to  be  delivered  on  return  of  the  receipt  to  ap- 
pellee, "properly  indorsed  and  in  payment  of  government  tax  and  storage  at 
the  rate  of  5  cents  per  month  from  date,  and  upon  payment  of  all  moneys 
due  hereon."  Appellant,  who  obtained  the  receipt  from  tS.,  seeks  to  recover 
the  whisky.    Appellee  asserts  a  lien  for  purchase  money.    Held— 

1.  The  case  of  Western  Bank  v.  Marion  County  Distilling  Co.,  9  Ky.  Law 
Rep..  500,  is  conclusive  against  appellant's  right  of  recovery. 

2.  Section  5  of  the  Act  of  March  o\  186U,  providing  for  the  issuing  of  ware- 
house receipts,  upon  which  appellant  bases  his  right  of  recovery,  has  no  ap- 
plication to  a  case  like  this;  appellant's  rights,  whatever  they  may  be, 
depend  upon  section  3  of  said  act,  which  plaoes  all  receipts  issued  under  the 
act  on  a  footing  with  bills  of  exchange.  Therefore,  as  the  rights  of  the 
parties  are  to  be  determined  as  if  the  receipt  were  a  bill  of  exchange,  the 
holder  of  the  receipt  is  not  a  purchaser  for  value  without  notice.  The  re- 
ceipt, taken  in  connection  with  the  laws  of  tre  United  States  providing  fop 
the  keeping  of  whisky  in  bond,  furnished  notice  to  all  persons  that  the 
whisky  had  been  bought  by  the  party  to  whom  the  receipt  was  issued  from 
the  party  issuing  the  receipt;  and  there  was  sufficient  to  suggest  an  inquiry 
as  to  the  meaning  of  the  words  "and  upon  payment  of  all  moneys  due 
hereon."  Therefore,  appellant  must  be  regarded  as  having  notice  of*  every 
fact  which  the  inquiry,  if  set  on  foot,  would  have  disclosed. 

3.  Section  5  of  the  act  was  not  intended  to  prescribe  the  means  by  which  a 
warehouseman,  who  should  sell  his  goods  stored  therein,  could  retain  a  lien 
for  his  purchase  money,  but  was  intended  to  prevent  the  warehouseman 
from  issuing  receipts  for  his  property  subject  to  prior  incumbrance. 

D.  M.  Rodman  for  appellant;  Lieber  &  Lincoln  for  appellee. 

HILL  &  HILL  v.  DEPOSIT  BANK  OF  OWENSBORO. 
Filed  October   81,  1888.    Appeal  from   Daviess  Circuit  Court.    Opinion   of 

the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Usury— There  can  be  no  payment  of  usury  until  the  debt,  with  legal 
Interest,  has  been  paid.  All  payments  made  upon  a  debt  go  first  to  the 
satisfaction  of  legal  interest  then  due,  then  to  the  extinguishment  pro  tanto 
of  the  principal. 
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fc.  Same— Limitation— Ad  action  to  recover  usury  is  barred  after  the  ex- 
piration of  a  year  from  the  payment. 

8.  Same— Application  of  payments— While  the  creditor  may  make  an  ap- 
plication of  payments  in  the  absence  of  an  election  or  direction  by  the 
debtor,  still  the  application  must  be  to  an  enforceable  demand  so  long  as 
there  is  one.  He  will  not  be  allowed  to  appropriate  the  debtor's  means, 
without  bis  consent,  to  the  payment  of  usury  while  there  is  a  subsisting  de- 
mand against  the  debtor  to  which  the  payment  might  be  applied,  and  then 
to  rely  upon  the  statute  to  prevent  the  debtor  from  compelling  the  proper 
application.  If  the  sum  so  received  by  the  creditor,  and  which  he  attempted 
to  appropriate  to  the  payment  of  agreed,  but  illegal,  interest,  was  in  excess 
of  the  amount  legally  due  by  the  debtor,  it  might  be  that  the  statute  could 
be  relied  upon  to  prevent  the  recovery  of  the  excess. 

The  evidence  in  this  case,  however,  shows  that  proceeds  of  property  be- 
longing to  the  debtor,  which  were  received  by  the  creditor,  were  received  as 
payments  on  the  debts  to  which  applied,  and  were  not  reoeived  generally 
and  by  the  creditor  applied  to  particular  debts. 

Geo.  W.  Williams  &  Son  for  appellants;  Weir,  Weir  &  Walker  for  appellee. 

COCHRAN'S  ADM'R  v.  GERMANIA  BANK  OF  NEW  ORLEANS. 
Filed  October  31,  1888.    Appeal  from  Kenton  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Revivor— As  the  action  was  revived  against  the  appellant  as  adminis- 
trator de  bonis  non,  not  only  by  an  order  of  court,  a  copy  of  which  was  duly 
executed  upon  him,  but  an  amended  petition  was  filed,  making  him  a  party 
defendant  and  summons  issued  thereon  and  was  served  on  him.  the  objection 
to  the  revivor  is  without  foundation. 

2.  Demands  against  decedent's  estate— After  a  demand  has  been  made  of 
the  administrator,  accompanied  with  the  proper  affidavit,  and  an  action  in- 
stituted against  him,  and  the  administrator  dies  pending  the  action,  it  is 
not  necessary  to  make  another  demand,  with  affidavit,  of  the  administrator 
de  bonis  non. 

3.  Res  ad  judicata— As  tbe  court,  upon  a  former  appeal  in  this  case,  ex- 
pressly held  that  the  claimant's  affidavit  was  sufficient,  that  question  is 
now  res  adjudicate. 

4.  Costs— In  an  action  by  the  creditor  of  a  decedent  against  the  personal 
representative  the  plaintiff,  if  successful,  is  entitled  to  recover  bis  costs,  just 
as  the  successful  party  in  any  other  case  is  entitled  to  his  costs. 

Charles  Eginton  for  appellant;  D.  A.  Glenn  for  appellee. 

ALBRECHT  v.  L.  &  N.  R.  R.  CO. 

Filed  October  31,  1888.     Appeal  from  Franklin  Circuit  Court.     Opinion  of 

the  court  by  Judge  Bowden,  reversing. 

Tbe  measure  of  damages  against  a  common  carrier  when  it  fails  to  deliver 
within  a  reasonable  time  is  the  difference  between  the  value  of  the  goods, 
where  they  are  to  be  delivered,  at  the  time  they  should  have  been  delivered, 
and  at  the  time  they  are  actually  delivered,  and  this  rule  is  not  altered  by  a 
stipulation  in  the  bill  of  lading  to  the  effect  that  "in  case  of  any  delay,  loss, 
detriment  or  damage,"  the  loss  or  damage  so  accruing  "shall  be  computed 
at  the  value  of  cost  of  the  said  goods  or  property  at  the  time  and  place  of 
shipment  under  the  bill  of  lading,"  as  such  a  provision  can  not  be  applied 
when  the  grievance  is  that  the  thing  was  delivered  out  of  time,  and  when 
the  damage,  if  any,  results  from  delay  merely,  the  actual  value  of  the  thing 
not  being  an  element  in  the  estimate  of  damage. 

J.  L.  Scott  for  appellant;  Ira  Julian  for  appellee. 

LIVERPOOL,  LONDON  AND  GLOBE  INSURANCE  CO.  v.  HALL,  &o. 
Filed  October  31,  1888.    Appeal  from  Shelby  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

1.  Arbitration  and  award— Even  if  an  umpire,  selected  by  arbitrators  who 
have  disagreed,  may  act  upon  their  representation  as  to  the  evidence  heard 
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by  them,  he  can  not  privately  receive  such  statements  and  proceed  to  a  de- 
cision when  the  parties  have  not  only  no  notice  that  the  hearing  is  going  cm, 
but  are  Ignorant  that  he  has  been  selected. 

2.  Peremptory  instruction— Prejudicial  errors—In  £he  opinion  of  the  writer 
(Judge  Bowden )  the  trial  court  can  not  assume,  in  favor  of  a  party,  that  his 
Witnesses,  although  uncontradicted,  are  credible,  and  that  their  testimony 
is  true,  and  then  decide  as  matter  of  Jaw  that  the  facts  thus  assumed  to  be 
true  are  sufficient.  But  it  is  the  opinion  of  the  other  judges,  and,  therefore, 
of  the  court,  that  if  the  lower  court  erred  in  assuming,  as  matter  of  law, 
that  the  award  relied  upon  by  the  defendant  was  invalid,  the  error  was  Dot 
prejudicial,  as  the  evidence  was  of  a  character  so  conclusive  that  the  jury 
oould  not  have  found  that  the  award  was  valid. 

Bullock  &  Beckham  for  appellant;  Q.  G.  Gilbert  for  appellees. 

HELM  v.  DAMERON  &  CO. 

Filed  October  31,  1H88.    Appeal  from   Campbell   Chancery  Court.    Opinion 

of  the  court  by  Judge  Bowden,  affirming. 

Sale  bonds— When  the  purchaser  of  property  at  a  sale  made  under  a  decree 
In  equity  fails  to  pay  bis  sale  bonds  at  maturity  the  chancellor  may  proceed 
by  rule  and  order  a  resale  of  the  property.  The  fact  that  the  Code  provides 
that  such  bonds  may  be  enforced  by  execution  does  not  take  away  the  right 
of  the  chancellor  to  enforce  them  by  rule. 

O'Hara  &  Bryan  for  appellant;  J.  C.  Wright  for  appellees. 

FRANTZ  &  SON  v.  HARMAN,  &o. 

Filed   October  31,  1888.    Appeal   from   Louisville  Chancery   Court.    Order 

dismissing  appeal. 

Final  oYder— "By  the  order  complained  of  the  ohancellor  simply  expressed 
an  opinion  that  the  plaintiff  was  not  entitled  to  subject  to  the  satisfaction 
of  his  demand  all  of  the  goods  in  a  certain  store,  and  direoted  the  master  to 
take  proof  so  that  the  opinion  thus  expressed  might  be  executed  by  a  final 
judgment.  There  is  nothing  in  the  order  whioh  will  prevent  the  ohancellor 
from  granting  such  relief,  on  final  preparation,  as  the  rights  of  the  parties 
show  them  entitled  to.  * ' 

John  T.  Milburn  for  appellants;  Lane  &  Bennett  for  appellees. 
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FIRST  NATIONAL  BANK  OF  COVINGTON  v.  GAINES,  &c. 
(Filed  October  13,  1888. ) 

1.  Sureties— The  stature  which  provides  that  no  person  shall  be  bound  as 
the  surety  of  another  by  the  act  of  an  agent  unless  the  authority  of  the  agent 
is  in  writing,  signed  by  the  principal,  applies  as  well  to  private  as  to  official 
obligations. 

2.  Same — Although  a  promissory  note  reads,  "We  jointly  and  severally 
promise  to  pay,"  etc.,  an  obligor  may,  in  an  action  on  the  note,  show  that 
he  was  only  a  surety,  without  showing  that  the  obligee  had  knowledge  of 
the  fact  at  the  time  the  obligation  was  executed.  Such  evidence  does  not 
contradict  the  writing. 

3.  Renewal  note  invalid  as  to  some  of  obligors— When  a  creditor  who 
holds  a  note  on  two  or  more  obligors  accepts  what  purports  to  be  a  renewal 
note  signed  by  all  the  obligors,  and  it  turns  out  that  the  renewal  note  is  in- 
valid as  to  some  of  them,  their  obligation  on  the  original  note  revives,  and 
the  obligee  may  sue  them  and  recover  judgment  against  them.  But  as  the 
plaintiff  in  this  case  sued  on  the  renewed  notes,  and  in  the  face,  of  the  plea 
by  some  of  obligors  that  tin y  were  sureties,  and  that  their  names  were 
signed  without  their  written  authority,  insisted  that  their  names  were 
signed  by  their  written  authority,  it  can  not,  after  being  defeated  upon  this 
issue  by  she  proof,  have  judgment  upon  the  original  notes. 

4.  Same— Pleading  and  practice— The  plaintiff  in  such  a  case  is  not  with- 
out remedy  upon  the  filing  of  a  plea  of  non  est  factum.  He  may,  by  an 
amended  petition,  confess  the  truth  of  the  plea  and  declare  upon  the  orig- 
inal note;  or  he  may  aver  that  he  knows  nothing  of  the  truth  of  the  matters 
alleged,  but  ask  that  if  they  turn  out  to  be  in  fact  true  he  be  allowed  to 
have  judgment  on  the  original  note. 

J.  F.  &  C.  H.  Fisk  for  appellant. 

O'Hara  &  Bryan  for  appellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant's  petition  alleges,  in  substance,  that  Alonzo  Milton  and  W» 
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*W.  Gaines,  on  the  15th  day  of  May,  1877,  executed  to  the  appellant  their 
joint  and  several  promissory  note  for  the  sum  of  $20,000,  due  and  payable 
four  months  afterdate;  that  said  obligors,  at  the  maturity  of  said  note,  paid 
a  part  of  it  and  executed  a  new  joint  and  several  promissory  note  for  the  bal- 
ance; that  said  obligors  continued  to  make  partial  payments  on  said  original 
debt  and  executed,  from  time  to  time,  renewal  notes  for  the  unpaid  balance  of 
said  debt,  until  November  18,  1884,  when  said  obligors  executed  to  the  appel- 
lant a  joint  and  several  renewal  note  for  the  sum  of  110,000— the  amount  of 
the  then  unpaid  balance  of  said  debt— due  and  payable  four  months  from 
said  date. 

The  second  paragraph  of -the  appellant's  petition  sets  up  that  on  the  third 
•day  of  March,  1877,  the  said  obligors  executed  to  the  appellant  another  joint 
and  several  promissory  note  for  the  sum  of  $10,000,  due  and  payable  four 
months  after  date ;  and  that  said  obligors,  from  time  to  time,  made  partial 
payments  on  snid  debt  and  executed  renewal  notes  for  the  unpaid  balance, 
until  the  20tb  of  October,  1884,  at  which  time  said  obligors  executed  to  the 
appellant  a  note  for  $3,000,  due  and  payable  four  months  after  said  date, 
which  sum  represented  the  unpaid  balance  of  said  $10,000  debt. 

The  two  notes— one  for  $10,000,  bearing  date  the  18th  day  of  November, 
1884,  and  one  for  $3,000,  bearing  date  the  20th  day  of  November,  1884-are 
made  the  foundation  of  the  appellant's  action,  and  upon  which  it  seeks 
judgment. 

The  appellees,  Milton  Gaines  and  Joseph  Gaines,  the  latter  being  the  ex- 
ecutor of  W.  W.  Gaines,  filed,  as  against  said  two  notes,  first,  the  general 
plea  of  non  est  factum ;  second,  that  said  Milton  and  \V.  W.  Gaines  were,  at 
most,  sureties  of  Alonzo  Gaines,  and  that  he  signed  their  names  to  said 
notes  without  any  written  authority  from  them  so  to  do. 

The  appellant  traversed  these  pleas,  and  upon  the  issue  thus  joined  they 
went  to  a  jury.  The  lower  court,  upon  the  conclusion  of  the  appellant's 
•evidence,  gave  the  jury  peremptory  instruction  to  find  for  the  appellees. 

The  appellant  having  theretofore  brought  suit  against  Alonzo  Gaines,  who 
is  now  dead,  and  Milton  Gaines,  on  said  two  notes,  and  the  genuineness  of 
Milton  and  W.  W.  Gaines'  signatures  thereto  having  been  brought  in  ques- 
tion, Alonzo  Gaines  testified  in  said  case  in  reference  to  said  matter;  his 
evidence,  with  a  view  to  an  appeal  to  this  court,  was  reduced  to  writing. 
The  appellant,  upon  the  trial  of  this  case,  introduced  that  evidence,  which 
was  all  the  evidence  of  any  importance  that  the  appellant  succeeded  in  get- 
ting before  the  jury,  and  upon  the  conclusion  of  which  (the  appellant  hav- 
ing announced  itself  through)  the  lower  court  instructed  the  jury  to  find  for 
the  appellees."  The  substance  of  said  evidence  is  that  Milton  and  W.  W. 
Gaines  signed  the  original  notes— one  for  $20,000,  and  the  other  for  $10,000- 
as  the  sureties  of  him,  Alonzo  Gaines;  chat  five  or  six  years  prior  to  the 
time  of  his  giving  his  evidence  Milton  and  W.  W.  Gaines  ceased  to  sign  the 
renewal  notes,  but  gave  bim,  Alonzo  Gaines,  verbal  authority  to  sign  their 
names  as  his  sureties  to  said  renewals,  which  he  did,  including  the  two 
notes  sued  on. 

Section  20,  chapter  22  of  the  General  Statutes,  provides:  "No  person  aball 
be  bound  as  the  surety  of  another  by  the  act  of  an  agent  unless  the  author- 
ity of  the  agent  is  in  writing,  signed  by  the  principal. M  It  is  contended 
that  this  statute  relates  to  the  authority  of  an  agent  to  sign  his  principal's 
name  to  official,  and^notjprivate,  obligations  as  surety.     But  this  oouit,  in 
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the  case  of  fiagan  v.  Chenault,  78  Ky.,  646,  decided  that  said  statute  has 
reference  to  the  authority  of  an  agent  to  sign  his  principal's  name  to  pri- 
vate obligations  as  surety,  and  that  the  agent's  authority  must  be  in  writing, 
and  that  the  principal  whose  name  is  signed  by  an  agent,  under  verbal 
authority,  to  an  obligation,  is  not  bound  thereby.  Subsequently  this  court 
decided  that  said  statute  also  applies  to  the  agent's  authority  to  sign  bis 
principal's  name  to  an  official  obligation,  and  that  said  authority  must  be 
in  writing.  So,  aooording  to  the  decisions  of  this  court,  said  statute  applies 
to  both  private  and  official  obligations.  ,  The  agent's  authority  in  both  cases 
must  be  in  writing.  The  appellant  also  contends  that  as  the  notes  sued  on 
read  "we  jointly  and  severally  promise  to  pay,"  etc.,  the  obligors,  as  be- 
tween them  and  the  obligee,  are,  prima  facie  at  least,  principals,  and  that 
no  one  of  the  obligors  can  show  by  proof,  aliunde,  that  he  was  only  surety, 
so  as  to  affect  the  rights  of  the  obligee,  unless  he  can  show  that  the  obligee, 
at  the  time  the  obligation  was  entered  into,  was  apprised  that  the  obligor 
was  only  surety. 

In  the  cases  of  Lewis  v.  Harbin,  &cM  5  B.  M.,  564,  and  Emmons  v.  Over- 
ton, 18  B.  M.,  647,  it  was  expressly  decided  by  this  court  that  as  between 
the  obligors  and  the  obligee,  although  the  obligation  read,  "we  jointly  and 
severally  promise,"  etc.,  any  one  of  the  obligors  could  show  that  he  was 
only  surety  so  as  to  be  protected  in  his  rights  as  surety,  without  alleging 
and  proving  the  scienter  on  the  part  of  the  obligee.  To  show  that  one  or 
more  of  the  obligors  are  sureties,  even  though  the  obligation  reads,  "we 
jointly  and  severally  promise, "  etc.,  does  not  contradict  the  writing,  for 
the  reason  that  they  are  in  law,  though  some  of  them  are  only  sureties, 
jointly  and  severally  bound.  Such  language  does  not  contradict  the  propo- 
sition that  some  of  the  obligors  may  be  merely  the  sureties  of  the  others. 
Indeed,  it  is  safe  to  say  that  in  a  large  majority  of  cases  promissory  notes, 
on  which  are  principals  and  sureties,  are  drawn  up  "we  or  either  of  us 
promise  to  pay,"  etc.,  or  "we  jointly  and  severally  promise  to  pay,"  etc, 
which  forms  of  expression  are  synonyms,  and  it  has  always  been  held,  and 
it  has  not  for  years  past,  except  in  this  case,  been  seriously  questioned, 
that  the  surety  in  a  contest  between  him  and  the  obligee  might  show  that 
he  was  only  surety  without  taking  the  scienter  home  to  the  obligee,  for  the 
reason  that  such  forms  of  expression  in  the  obligation  do  not  contradict  the 
idea  of  bis  being  merely  surety,  as  it  is  a  fact  that  he,  whether  as  surety  or 
principal,  is  jointly  and  severally  bound.  Such  forms  of  expression,  accord- 
ing to  the  adjudications  of  this  State,  do  not  fix  the  legal  status  of  the  ob- 
ligors; and  as  they  do  not  contradict  the  idea  that  some  of  the  obligors  may 
be  merely  sureties,  it  follows  that  the  obligee  must,  at  his  own  peril,  look 
out  for  the  fact.  So,  as  the  names  of  said  obligors  were  signed  by  Alonzo 
Gaines  to  said  notes  without  their  written  authority  so  to  do,  and  as  the 
appellant's  proof  of  that  fact  was  uncontradicted,  it  was  not  improper  for 
the  court  to  instruot  the  jury  to  find  for  the  appellee,  unless,  as  contended 
by  the  appellant,  it  was  entitled  to  relief  upon  other  grounds,  which  we 
will  proceed  to  notice. 

The  appellant  contends  that  as  the  two  notes  sued  on  were  renewal  notes, 
and,  as  to  the  appellees,  were  invalid,  obligation  on  the  original  notes  was 
revived,  and  the  appellant  was  entitled  to  judgment  thereon  for  the  unpaid 
balance. 

It  is  the  settled  doctrine  of  this  court  that  where  a  creditor  holds  a  note 
on  two  or  more  obligors  and  accepts  what  purports  to  be  a  renewal  note 
signed  by  all  of  the  obligors, [and  it  turns  out  that  the  names  of  some  of 
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them  were  forged,  or  that  the  renewal  note  is,  as  to  some  of  them,  invalid, 
their  obligation  on  the  original  note  revives,  and  the  obligee  may  bring  suit 
thereon  and  recover  judgment  against  them. 

Does  the  appellant's  petition  set  up  a  cause  of  action  on  the  original  notes* 
We  think  not.  We  think  that  the  action  was  brought  on  the  two  renewed 
notes;  and  that  the  reference  to  the  original  notes,  andtbe  renewal  of  them 
from  time  to  time,  merely  shows  the  consideration  of  the  two  notes  sued  od. 

To  the  general  plea  of  non  est  factum  the  appellant  joined  isiue:  to  the 
special  plea  of  non  est  factum  the  appellant  joined  issue,  thereby  affirming 
that  Milton  and  W.  W.  Gaines  did  sign  said  notes,  or  authorized  AIodzo 
Gaines,  by  writing,  to  sign  their  names  to  the  same.  The  allegations  and 
denials  were  distinctly  made  in  reference  to  these  two  notes.  The  object  of 
pleading— to  make  known  to  the  court  and  adversary,  by  petition,  in  a  clear 
and  concise  manner,  the  cause  of  complaint  and  relief  demanded,  and  the 
denial  or  confession  and  avoidance  thereof  by  answer—was  skillfully  com- 
plied with  by  appellant  and  appellee.  The  issue  thus  formed  was  upon 
these  two  notes.  The  appellant  could  recover  no  judgment  except  within 
this  issue.  It  must  recover  on  the  notes  sued  on  or  not  at  all.  It  follows, 
therefore,  that  as  the  original  notes  were  not  sued  on  the  appellant  could 
not  recover  thereon.  It  affirmed,  even  in  the  face  of  the  pleas,  that  the 
signatures  of  Milton  and  W.  W.  Gaines  were  genuine,  or  made  by  theiF 
written  authority.  As  long  as  that  affirmation  was  relied  xipon  and  insisted 
upon  as  the  basis  of  a  judgment  the  appellant  should  have  been  bound  ly 
it,  and  not  allowed,  if  defeated  by  the  proof,  to  recover  judgment  upon 
another  and  distinct  cause  of  action. 

We  do  not  mean  to  say  that  the  appellant,  upon  the  filing  of  said  pleas, 
was  without  remedy.  It  had  one  of  two  remedies,  if  it  was  true  that  Milton 
and  W.  W.  Gaines  signed  the  original  notes  and  were  not  released  from  the 
payment  of  the  same  by  lapse  of  time,  as  follows:  It  could  have  dismissed 
its  petition  without  prejudice  rnd  have  brought  suit  upon  the  original 
notes;  or  it  could,  upon  the  filiig  of  said  pleas,  by  amendment,  have  con- 
fessed their  truth  and  have  dtclured  upon  the  original  notes,  or  the  last  re- 
newals that  were  genuine,  and  have  asked  judgment  thereon  for  the  unpaid 
balance;  it  could  have,  by  umeiicnn  nt,  set  forth  alternately  that  it  kcew 
nothing  of  the  truth  of  the  matu-rs  alK'ged;  but  if  thty  were  in  fact  true, 
then  they  asked  judgment  on  the  oriuinal  notes  for  the  unpaid  balance* 
But  instead  of  doing  either  (f  there  thing?  the  appellant  vtnt  to  trial, 
affirming  that  said  notes  as  to  the  appellees  were  genuine  and  collective.  It 
must  abide  the  issue  thus  formed.  For  these  reasons  we  think  the  appel- 
lees were  entitled  to  the  instruction  given  by  the  circuit  court. 

The  views  of  the  court,  as  above  expressed,  dispense  with  the  necessity  of 
discussing  the  other  questions  raised  by  the  appellant. 

The  judgment  of  the  lower  court  is  affirmed. 


BONNEY  r.  BONNEY. 

(Filed  October  13,  1888— Not  to  be  reported.) 

Custody  of  infant  child— Disobedience  of  mandate— Upon  a  former  appeal 

in  this  case,  which  is  a  contest  between  husband  and  wife  as  to  the  right  to 

the  custody  of  their  infant  daughter,  this  court  reversed  the  judgment  of 


BONNEY  V.  BONNEY.  455 

the  lower  court  giving  the  custody  to  the  mother,  upon  the  ground  that  the 
father  appeared  to  be  a  man  of  good  morals  and  of  financial  ability  to  pro- 
Tide  for  the  child,  and  that  the  separation  was  without  his  fault,  the  chan- 
cellor being  directed  to  reserve  the  power,  upon  sufficient  cause  being  shown, 
to  take  the  child  from  the  father  and  give  it  to  the  mother.  Upon  the 
return  of  the  case  the  chancellor  entered  judgment  in  conformity  to  the 
mandate,  but  upon  the  hearing  of  the  mother's  response  to  a  rule  against 
her  to  show  cause  why  she  refused  to  obey  the  judgment  the  chancellor  de- 
clined to  enforce  the  judgment.  Held— That  this  was  not  a  disregard  of  the 
mandate  of  this  court,  as  it  appeared,  by  uncontradicted  evidence,  that  the 
father,  pending  the  former  appeal,  had  made  an  indecent  exposure  of  his 
person  to  a  woman  on  the  streets  of  the  county  seat,  which,  although  the 
result,  of  his  intoxicated  condition,  was  such  immoral  conduct  as  was  of 
itself  sufficient  to  cause  the  chancellor  to  confide  to  the  pure  and  affectionate 
mother  the  care  and  nurture  of  her  infant  daughter. 

John  Bennett  and  C.  F.  &  A.  K.  Burnam  for  appellant. 

W.  B.  Smith  and  J.  W.  Caper  ton  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

When  this  case  was  heretofore  in  this  court  the  alleged  cause  for  the  sep- 
aration by  the  wife  from  the  husband  was  so  trifling  in  its  character,  when 
considered  in  the  light  of  the  testimony,  as  to  impress  us  with  the  belief 
that  a  reconciliation  must  soon  take  place,  and  the  child  restored  to  the 
custody  of  both  parents.  It  then  appeared  that  the  husband  was  a  sober, 
industrious  man,  and  was  kind  and  affectionate  to  his  wife,  who  seems  to 
be  a  pure  and  lovable  woman,  and  no  reason  was  shown  why  these  two  per- 
sons, husband  and  wife,  should  live  apart  from  each  other  and  litigate  as  to 
the  custody  of  their  only  child. 

On  the  return  of  the  case  from  this  court  the  mandate  was  entered  as  it 
should  have  been,  and  proceedings  were  taken  by  which  the  mother  was  re- 
quired to  show  cause  why  she  should  not  surrender  the  custody  of  the  child 
to  the  father,  and  in  response  to  the  rule  the  chancellor,  again  hearing 
the  complaint  of  the  mother,  declined  to  restore  the  infant  to  the  custody  of 
the  father.  It  is  urged  that  this  was  in  effect  a  disregard  of  the  mandate 
of  this  court.  We  think  not.  It  was  said,  in  the  opinion  delivered,  that 
when  looking  to  the  excellent  character  of  the  father,  with  his  financial 
ability  to  provide  for  the  infant,  it  was  best  to  leave  it  in  his  custody,  the 
chancellor  reserving  the  power,  when  sufficient  cause  was  shown,  to  take 
the  child  from  the  father  and  place  it  in  the  custody  of  the  mother".  The 
chancellor  set  aside  the  judgment  rendered  by  him  and  entered  a  judgment 
giving  the  custody  to  the  father,  but  declined  to  enforce  it  for  reasons  ap- 
parent from  this  record.  The  wife,  in  response  to  the  rule  to  show  cause 
why  she  refused  to  obey  the  judgment,  said  that  the  husband  should  not 
have  the  custody  of  the  child  on  account  of  hfs  dissipated  habits  and  im- 
moral conduct,  and  for  other  causes  assigned. 

That  he  was  afflicted  with  any  loathsome  disease  is  in  nowise  sustained 
by  the  testimony,  and  the  charge  that  he  is  an  habitual  drunkard  is  also 
refuted  by  the  testimony  of  a  large  number  of  witnesses  who  have  known 
him  long  and  well,  and  who  speak  of  him  as  a  sober  and  moral  man;  in 
fact  but  for  his  grossly  immoral  and  indecent  conduct  on  the  streets  of  bis 
county  seat  since  the  original  judgment  was  rendered,  and  whilst  the  appeal 
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was  pending  in  this  court,  there  oould  have  been  no  reason  for  withholdings 
from  him  the  custody  of  the  little  girl.  The  testimony  as  to  his  conduct  on 
the  occasion  alluded  to  is  uncontradicted  and  unexplained,  even  by  himself. 
He  had  the  opportunity  of  disabusing  the  mind  of  the  chancellor  of  the  im- 
pression it  must  have  made  upon  him  when  hearing  his  case,  but  failed  to 
do  so  because  the  statements  must  have  been  true.  The  exposure  of  his 
person  in  an  indecent  manner  to  a  woman  on  the  streets  of  the  town,  al- 
though the  result  of  his  intoxioated  condition,  was,  of  itself,  sufficient  to 
oause  the  ohancellor  to  confide  to  the  pure  and  affeotionate  mother  the  care 
and  nurture  of  her  own  offspring.  This  court,  in  the  former  opinion  as  to 
the  custody  of  the  infant,  said:  "In  making  the  selection  the  chancellor 
muse  have  in  view  the  benefit  of  the  infant,  and  for  that  purpose  should 
look  to  the  morals,  the  financial  condition,  etc.,'  of  each  parent  to  properly 
care  for  and  raise  the  child  and  give  it  to  the  care  of  that  parent  who,  under 
all  the  circumstances,  seems  best  calculated  to  take  charge  of  and  provide 
for  all  its  wants." 

As  the  record  then  stood,  the  father  appearing  to  be  without  fault,  the 
surrender  of  the  child  to  bis  custody  seemed  to  be  not  only  proper,  but  justi- 
fied the  belief  that  it  would  attract  the  discontented  wife  to  the  home  of  her 
husband,  where  both  could  aid  in  the  care,  protection  and  training  of  their 
only  child ;  but  as  the  record  now  appears,  with  the  grossly  immoral  con- 
duct of  the  father  on  the  one  side,  and  the  purity,  love  and  devotion  of  the 
mother  on  the  other,  the  chancellor  should  not  long  hesitate  in  selecting  the 
mother  as  the  proper  custodian  of  their  infant  daughter,  and  having  so  ad- 
judged, reserving,  by  his  judgment,  the  power  to  control  its  custody  and 
permit  the  father  to  visit  it,  we  must  affirm  his  action. 

Judgment  affirmed. 


JENKINS,  Ac.  v.  CROFTON'S  ADM'R,  &c. 
(Filed  October  13,  1888— Not  to  be  reported.) 

1.  Void  judgment— A  judgment  for  the  sale  of  land  belonging  to  the  estate 
of  a  decedent  in  an  action  brought  by  the  administrator  to  settle  the  estate, 
in  which  the  heirs  of  the  decedent  were  not  before  the  court,  was  void,  and 
the  confirmation  of  the  report  of  sale  can  not  aid  the  unauthorized  judg- 
ment. 

2.  Same— Motion  to  set  aside— The  response  to  a  rule  against  the  purohaser 
and  his  surety  to  show  cause  why  they  should  not  pay  the  bond  executed  by 
them  for  the  purchase  money  of  the  land  sold  under  the  judgment  was  in 
effect  a  motion  to  set  aside  the  judgment  as  required  by  section  763  of  the 
Code,  and  entitles  the  purchaser  to  ajppeal,  although  the  judgment  was  void. 

8.  Service  of  summons  on  an  infarnt  under  fourteen  years  of  age  by  deliv- 
ering a  copy  to  the  infant,  and  also  a  oopy  to  one  (other  than  the  father) 
who  had  the  custody  of  the  infant,  was  not  sufficient  to  bring  the  infant 
before  the  court.  The  father  being  alive,  a  copy  should  have  been  served  on 
him. 

4.  An  attempt  to  amend  the  return  on  the  summons  after  judgment  bad 
been  rendered,  and  the  purchaser  had  appealed,  can  not  be  regarded,  as  the 
appellant  was  not  then  in  court. 

6.  Practice— Appearance— A  writing  signed  by  some  of  the  heirs,  consent- 
ing to  a  sale  of  the  property,  did  not  have  the  effeot  to  enter  their  appear- 
ance to  the  action  by  the  administrator  asking  a  sale  of  the  property. 

6.  Same— A  power  of  attorney  to  enter  a  party's  appearance  to  an  action 
and  suffer  judgment,  given  before  the  action  is  instituted,  is  void. 

7.  Same— The  court  should  not  give  credit  to  a  writing  authorizing  the 
entry  of  a  defendant  s  appearance  to  the  action  in  the  absence  of  someau- 
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tbentioation  of  the  writing  or  satisfactory  evidence  of  its  free  execution. 

8.  Married  woman— A  power  of  attorney  executed  by  a  married  woman  is. 
not  binding  upon  ber. 

9.  Quaere— The  administrator  being  not  only  the  plaintiff  in  the  action r. 
but  interested  in  a  debt  that  was  a  lien  upon  the  land,  was  not  his  attitude 
so  far  antagonistic  to  the  heirs  as  to  render  it  improper  for  him  to  exercise 
the  power  attempted  to  be  conferred  upon  him  by  the  heirs  to  enter  their- 
appearance  to  the  action  ? 

W.  H.  Mackoy  and  W.  T.  Ritchie  for  appellants. 

D.  A.  Glenn  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  action  was  brought  by  the  administrator  of  Thomas  Crofton  to  sell.' 
the  real  estate,  settle  the  estate  and  distribute  any  balance  of  it  remaining 
after  the  payment  of  the  debts. 

All  of  the  decedent's  heirs  are  nonresidents  save  one,  and  she  is  an  infant 
under  fourteen  years  of  age.  At  the  decretal  sale  the  appellant,  Thomas- 
Jenkins,  purchased  a  portion  of  the  real  estate,  and  executed  bond  for  the 
purchase  money.  Failing  to  pay  it  at  maturity,  a  rule  was  taken  against 
him  and  his  surety  to  do  so.  His  response  was  held  to  be  insufficient,  the 
rule  made  absolute,  and  execution  awarded  to  compel  payment.  He  has 
appealed. 

There  was  no  reply  to  his  response.  Its  statements  are  to  be  taken  as  true. 
The  appellant  insists  that  the  lower  court  had  no  jurisdiction  to  render  the- 
judgment  because  those  interested  in  the  property  had  not  been  brought  be- 
fore the  court,  and  that  it  is,  therefore,  void;  and  that,  as  he  got  nothing 
by  the  sale,  he  should  not  be  compelled  to  pay  his  bond. 

The  return  upon  the  summons  against  the  infant  is  as  follows  :  "Executed 
the  within  summons  on  Maggie  McMann,  an  infant  under  fourteen  years  of 
age,  by  delivering  to  her  a  true  copy  thereof;  also  executed  the  within  sum- 
mons on  Maggie  McMann,  an  infant  under  fourteen  years  of  age,  by  deliver- 
ing to  Bettie  Martin,  custodian  of  said  Maggie  McMann,  a  true  copy  thereof, 
all  on  the  17th  day  of  May,  1886." 

This  service  was  insufficient.  Under  the  then  law,  as  the  infant  was 
under  fourteen  years,  it  was  necessary  to  deliver  her  a  copy. 

Section  52  of  the  Civil  Code  provides :  "If  the 'defendant  be  under  the  age 
of  fourteen  years,  the  summons  must  be  served  on  his  father;  or,  if  he  have 
no  father,  on  his  guardian ;  or,  if  he  have  no  guardian,  on  his  mother;  or,, 
if  be  have  no  mother,  on  the  person  having  charge  of  him."  In  this  in- 
stance tbe  father  of  the  infant  was  alive. 

An  attempt  was  made  to  amend  the  return  of  the  officer,  but,  conceding 
that  it  was  sufficient,  yet  it  was  done  after  the  final  judgment  had  been  ren- 
dered against  the  appellant,  an  appeal  prayed  by  him  and  granted,  and  even 
after  the  judgment  had  been  superseded.  He  was  not  then  in  court.  He 
had  no  opportunity  to  question  its  correctness,  and  it  can  not  be  regarded. 
The  appearance  of  all  the  other  heirs  as  defendants  to  the  writ  was  entered 
by  the  administrator,  who  was  the  plaintiff,  and  who  also  appears  to  have 
been  interested  in  one  of  the  lien  debts  against  the  estate.  This  was  doubt- 
less done  by  him  bona  fide,  believing  that  he  had  the  power  to  do  so  under 
some  informal  powers  of  attorney  purporting  to  be  from  them.  Two  of" 
them  bad,  however,  merely  consented,  or  apparently  so,  in  a  writing,  which! 
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is  neither  attested  nor  acknowledged,  to  a  gale  of  the  property.  This  pur- 
ported consent  of  one  of  them  bears  date  prior  to  the  institution  of  this  salt. 
So  if  it  could  be  regarded  as  power  of  attorney  to  enter  tbe  party's  appear* 
ance  to  the  action  and  suffer  judgment'  it  would  be  void  under  seetion  1, 
chapter  19  of  the  General  Statutes,  which  provides :  '*  Powers  of  attorney  to 
'-confess  judgment,  or  to  suffer  judgment  to  pass  by  default  or  otherwise, 
and  every  release  of  errors  given  before  an  action  is  instituted,  are  declared 
void." 

The  writings  appearing  to  have  been  executed  by  these  two  parties  did 
not,  however,  authorize  an  entry  of  their  appearance  to  the  action,  and  it 
results  that  they  were  not  before  the  court.  What  purports  to  be  a  power  of 
attorney  from  the  other  heirs  authorizing  the  entry  of  their  appearance  to 
the  action  is  unattested  and  unacknowledged.  A  court  should  be  slow  to 
give  credit  to  such  a  writing.  It  properly  should  not  do  so  in  the  absence 
of  some  authentication  or  satisfactory  evidence  of  its  free  execution.  More- 
over, it  is  quite  questionable  whether,  in  this  instance,  the  attitude  of  tbe 
administrator  was  not  such  and  so  far  antagonistic  to  these,  parties  as  to 
render  the  exercise  of  such  a  power  improper.  He  was  not  only  the  plain- 
tiff in  the  action,  while  they  were  defendants,  but  he  was  interested  in  a 
debt  that  was  a  lien  upon  the  land. 

However  this  may  be,  it  appears  that  at  least  one,  if  not  more,  of  the 
parties  to  the  last-named  power  of  attorney  was,  when  it  purports  to  have 
neen  executed,  a  married  woman,  and  it  is,  of  course,  not  binding  upon  her. 
It  results  that  the  right  of  these  parties  in  the  property  did  not  pass  by  the 
sale.  Not  being  before  the  court,  it  could  not  divest  theiu  of  their  interest, 
and  the  purchaser  took  nothing,  at  least  so  far  as  the  parties  are  concerned 
whom  we  have  above  indicated  as  not  being  before  the  court.  The  judg- 
ment being  void  as  to  them,  a  confirmation  of  the  unauthorized  sale  can  not 
aid  it. 

It  is  suggested  that,  admitting  the  judgment  was  void,  yet  there  can  be 
no  appeal  because  in  such  a  case  section  763  of  the  Civil  Code  requires  that 
a  motion  shall  be  first  made  to  the  court  rendering  it  to  set  it  aside. 

This,  however,  the  appellant  in  effect  did  do  by  his  response,  and  it  shonld 
have  been  sustained,  the  sale  to  the  appellant  set  aside  and  his  sale  bond 
quashed. 

Judgment  reversed  and  cause  remanded  for  furthor  proceedings  consistent 
with  this  opinion. 


GALLAGHER  v.  WHALEN,  &c. 
(Filed  October  11,  1888— Not  to  be  reported.) 

1.  Payment-The  existence  of  the  notes  sued  on,  which  were  filed  with  the 
petition,  rebuts  any  presumption  of  payment  that  might  arise  from  lapse  of 
time,  and  they  must  be  regarded  as  unpaid,  exoept  to  the  extent  shown  by 
plaintiff's  attorney,  the  only  witness  in  the  case. 

3.  Vendor  and  vendee— Limitation— Payments  voluntarily  made  by  the 
widow  of  the  obligor  in  a  note  do  not  operate  to  suspend  the  running  of  the 
statute  of  limitation. 

3.  Same— The  heirs  of  a  vendee  asking  that  a  deed  be  made  to  them  can 
not  resist  the  payment  of  the  purchase  money  because  of  the  lapse  of  time. 
But  they  may,  in  this  case,  withdraw  their  counterclaim  asking  for  a  deed 
if  they  desire  to  do  so. 
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John  C.  Walker  and  Wm.  Lindsay  for  appellant. 

Lewis  &  Farleigh  for  appellees. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  1857  Mary  Gallagher,  Michael  Gallagher  and  Perry  Haynes  sold,  and,  by 
title  bond,  agreed  to  convey  to  John  B.  Whalen  two  small  tracts  of  land  for 
1938.38.  A  short  time  thereafter  the  purchaser  died,  leaving  his  widow  and 
his  two  children,  Mnry  nnd  Elizabeth  Whalen,  then  infants,  in  possession  of 
the  lan,d. 

This  action  was  instituted  in  September,  1886,  in  the  name  of  Michael 
Gallagher,  Mary  Gallagher  and  Kate  Haynes,  administrator  of  Perry  Haynes, 
deceased,  against  Mary  and  Elizabeth  Whalen,  to  recover  judgment  on  two 
of  the  notes,  executed  in  1K57  by  John  B.  Whalen  for  $233.33  each,  and  to 
enforce  a  lien  on  the  two  tracts  of  land  to  pay  the  debt.  The  defendants 
(appellees)  in  their  answer  pleaded  payment  of  the  two  notes,  and  also  the 
statute  of  limitation  in  bar  of  recovery.  They  made  their  answer  a  counter- 
claim against  the  plaintiffs  and  prayed  judgment,  requiring  them  to  convey 
said  lands  in  fee  simple  to  the  defendants,  heirs  at  law  of  John  B.  Whalen, 
deceased. 

The  existence  of  the  two  notes,  which  were  filed  with  the  petition,  rebuts 
any  presumption  of  payment  that  might  arise  from  lapse  of  time,  and,  in  the 
absence  of  any  proof  to  the  contrary,  must  be  regarded  as  unpaid,  except  to 
the  extent  shown  by  the  testimony  of  the  plaintiffs'  attorney,  the  only  wit- 
ness in  the  ease,  or  admitted  in  the  pleadings.  There  are  no  credits  en- 
dorsed on  the  notes,  but  the  attorney  mentioned  testifies  in  his  deposition 
that  the  notes  were  placed  in  his  hands  for  collection  in  186S,  but  he  did  not 
then  bring  suit  on  them" because,  having  a  discretion,  he  forebore.  in  order 
to  enable  the  widow  of  John  B.  Whalen  to  pay  them  off  and  save  the  land 
for  the  use  of  herself  and  the  defendants,. who  were  then  infants;  and  that 
she  did  make  small  payments,  from  time  to  time,  for  the  benefit  of  herself 
and  children,  one  of  them  being  made  as  late  as  1879,  but  died  a  short  time 
thereafter. 

We  do  not  think  payments  voluntarily  made  by  the  widow  of  the  obligor 
of  notes  should,  or,  consistently  with  the  rule  laid  down  in  Hopkins  v. 
Stout,  6  Bush,  875,  can  operate  to  suspend  the  running  of  the  statute  of 
limitation,  although  they  may  have  been  made  before  the  cause  of  action 
was  barred;  and,  consequently,  as  more  than  fifteen  years  had  elapsed  after 
the  notes  became  due  when  this  action  was  commenced,  the  plea  of  limita- 
tion would  have  availed  the  defendants  if  they  had  not,  iu  their  counter- 
claim, asked  the  chancellor  to  compel  the  plaintiffs  to  make  to  them,  as 
heirs  at  law  of  John  B.  Whalen,  a  title  to  the  land.  But  as  said  by  this 
court,  in  the  case  of  Tucker  v.  Bently,.MS.  opinion,  delivered  January  8, 
1887  (8  Ky.  Law  Rep.,  599),  a  vendee  can  not  be  allowed  to  ask  that  a  deed 
be  made  to  him,  and  refuse  to  pay  the  purchase  money  because  of  the  lapse 
■of  time.  The  pleadings  and  proof  in  this  case  show  that  neither  of  the  two 
notes  have  been  fully  paid;  and  as  the  defendants  have  had,  and  still  have, 
the  possession  and  enjoyment  of  the  land,  they  should,  when  asking  the 
chancellor  to  cause  the  plaintiffs  to  make  to  them  a  title,  be  required  to  pay 
off  the  balance  shown  by  the  record  to  be  due,  or  submit  to  having  the  land 
floldior  that  purpose. 
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Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  a  sale  of  the 
land  to  satisfy  the  debt  sued  on,  and  for  further  proceedings  consistent  with 
this  opinion. 

(Response  to  petition  for  rehearing— JTi  led  November  24.  1888.) 

It  was  held  in  the  opinion,  upon  the  authority  of  Tucker  v.  Bently,  and 
in  accordance  with  a  plain  principle  of  equity,  that  a  vendee  should  not  be 
allowed  to  avoid  by  a  plea  of  limitation  his  agreement  to  pay  the  purchase 
price,  while  asking  a  court  of  equity  to  compel  the  vendor  to  convey  him 
the  title  to  the  land,  for  he  oau  not  repudiate  his  part  of  the  contract  and  at 
the  same  time,  in  good  conscience,  ask  the  enforcement  of  it  against  the 
vendor;  and  it  was,  therefore,  error  to  dismiss  the  petition  while  the  coun- 
terclaim was  pending.  But  it  was  not  intended  appellees  should  be  pre- 
cluded from  withdrawing  their  counterclaim  upon  the  return  of  the  cause, 
which  they  may  do.  In  that  respect  the  opinion  is  extended,  and  petition 
for  rehearing  overruled. 


ANDERSON'S  ADM'R  v.  MEREDITH. 
(Filed  October  13,  1888— Not  to  be  reported.) 

1.  Trusts— Limitation— Res  adjudicate*— New  trial— Various  notes  upon 
third  parties  were  transferred  by  A.  to  M.  A  suit  was  brought  by  A.  to 
make  M.  account  and  settle  the  trust.  The  matter  was  Investigated  by  a 
commissioner  and  a  judgment  rendered  making  M.  liable  for  the  notes 
which  the  commissioner  reported  that  he  had  received.  A.  having  died 
pending  that  action,  his  administrator  prosecuteed  it  to  judgment.  More 
than  three  years  after  that  judgment  was  rendered  A.*s  administrator 
brought  this  action  to  make  M.  account  for  certain  notes  embraced  by  the 
same  trust  which  the  former  action  was  brought  to  settle,  but  which  were 
not  included  in  that  litigation.  The  plaintiff  alleges  that  he  brought  this 
aotion  within  a  few  months  after  he  discovered  that  the  defendant  received 
the  notes  named  in  his  petition.  The  defendant  pleads  res  judicata  and 
limitation.  Held— 1.  The  defendant  was  the  trustee  of  an  express  trust, 
and,  therefore,  the  plea  of  limitation  is  not  available. 

2.  The  former  judgment  is  a  bar  to  this  aotion,  as  the  notes  which  are 
made  the  basis  of  this  action  could,  and  should,  have  been  embraced  in  the 
former  suit. 

8.  The  petition  in  this  case  could  be  treated  as  a  petition  for  a  new  trial 
upon  grounds  discovered  after  the  term  at  which  the  judgment  was  ren- 
dered, except  that  it  was  not  brought  until  more  than  three  years  after  the 
judgment  was  rendered. 

Sturgeon  &  Lay  for  appellant. 

Edwards  &  Hazel ip  for  appellee. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant  sues  to  compel  the  appellee  to  account  for  certain  notes 
transferred  to  him  by  the  intestate,  William  Anderson,  in  187$.  The  appel- 
lee in  defense  relies  upon  the  statute  of  limitation,  and  also  claims  that  the 
matter  is  res  judicata. 

The  intestate  brought  an  aotion  against  the  appellee,  seeking  a  reconvey- 
ance of  land,  and  also  an  accounting  as  to  a  lot  of  notes,  claiming  that  be 
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bad  transferred  all  tbe  property  to  the  appellee  merely  in  trust  for  himself. 
Id  bis  petition  he  described  quite  a  number  of  notes,  and  averred  that  there- 
were  others  not  then  remembered.  It  called  upon  the  appellee  for  a  list  of 
them,  and  asked  a  full  settlement  of  the  alleged  trust.  It  did  not  specific- 
ally set  forth  the  notes,  which  are  the  subject  of  the  present  action. 

Tbe  appellee,  in  his  answer  in  the  former  suit,  denied  the  receipt  of  any 
save  as  set  forth  in  the  petition.  A  considerable  litigation  followed.  The* 
case  was  referred  to  a  commissioner,  with  directions  to  report  what  property 
the  appellee  had  received.  He  did  so,  showing  that  the  appellee  had  received 
a  good  many  notes  from  the  intestate  upon  third  parties,  naming  them,  but 
not  mentioning  or  including  those  to  which  this  suit  relates.  The  record  is 
silent  as  to  them.  While  the  action  was  pending  tbe  intestate  died.  His 
administrator,  who  is  tbe  plaintiff  in  this  action,  prosecuted  it  to  judgment, 
the  appellee  being  held  liable  for  the  property  therein  shown  to  have  been 
transferred  to  him.  He  was  treated  as  a  trustee  of  the  property  for  the  in- 
testate, and  upon  an  appeal  this  court  affirmed  the  judgment  of  the  lower 
court.  The  intestate  had,  in  confidence,  transferred  the  property  to  the  ap- 
pellee. It  was^an  express  trust,  subject  alone  to  equitable  control.  The 
statute  of  limitation  is  not,  therefore,  available  as  a  defense  to  this  action. 
(Clay's  Adm'r  v.  Clay,  7  Bush,  95.) 

It  is  true  it  was  the  duty  of  the  appellee  in  the  former  suit,  if  he  recol- 
lected that  he  had  received  the  notes  to  which  this  suit  relates,  to  have  dis- 
closed it.  But  while  this  is  so,  yet  that  was  an  action  for  the  settlement 
of  the  entire  trust.  It  sought  to  make  tbe  appellee  liable  for  all  the  prop- 
erty he  had  received.  The  matter  was  investigated  by  a  commissioner,  and 
while  the  debts  that  form  the  basis  of  the  present  suit  were  not  by  name  in- 
cluded Jn  the  former  litigation  and  then  acted  upon  by  the  court,  yet  they 
could,  and  should,  have  been  then  adjudicated.  It  is,  perhaps,  a  misfortune 
to  the  intestate's  estate  that  they  were  not,  and  an  injustice  may  have  re- 
sulted therefrom ;  but  the  peace  and  repose  of  society  must,  in  such  a  case, 
be  regarded  rather  than  individual  hardship,  and  they  require  that,  when 
parties  proceed  to  a  judgment,  it  shall  be  regarded  as  an  end  not  only  to 
what  was  actually  put  in  dispute,  but  of  all  matters  that  could  and  properly 
should  have  been  embraced  in  the  suit.  The  notes  upon  which  this  action 
is  based  do  not,  as  against  the  appellee,  constitute  a  distinct  claim  or  cause 
of  action.  If  they  were  received  by  him  they  were  embraced  by  the  same 
trust  which  the  previous  action  was  brought  to  settle. 

If  the  judgment  in  the  former  suit  is  not  to  be  regarded  as  a  bar  to  the 
prosecution  of  this  action  we  do  not  well  see  how  one  could  arise  in  any 
case.  Here  various  notes  upon  third  parties  were  transferred  in  trust  by  A. 
toM.  A  suit  is  brought  to  make  M.  account  and  to  settle  the  trust.  Ample 
time  is  afforded  to  investigate  the  matter,  and  it  is  done.  Through,  first, 
forgetfulness  of  A.  and  then  want  of  knowledge  upon  the  part  of  his  per- 
sonal representative,  some  items  that  entered  into  the  trust  are  overlooked,, 
but  a  final  judgment  is  rendered  after  the  parties  have  made  up  their  case. 
Public  policy  dictates,  and  the  legal  rule  founded  upon  it  requires,  that  it, 
should  be  an  end  of  the  matter,  and  it  must  be  so  regarded  in  thiR  instance. 
Section  844  of  the  Civil  Code  provides  for  the  filing  of  a  petition  for  a 
new  trial  where  grounds  for  one  have  been  discovered  after  the  term  of  court 
at  which  tbe  judgment  was  rendered,  provided  it  be  done  not  later  than  the 
second  term  after  the  discovery.    The  petition  in  this  case  could  have  been 
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treated  as  one  for  this  purpose,  but  for  the  further  provision  that  this  can 
not  he  done  when  more  than  three  years  have  eJapsed  from  the  date  of  the 
judgment.  The  appellant  avers  that  he  brought  this  action  within  a  few 
months  after  he  discovered  that  the  appellee,  bad  obtained  the  notes  named 
in  his  petition.  It  was  not  done,  however,  within  the  legal  limit.  More 
than  three  years  had  elapsed  from  the  rendition  of  the  judgment  in  the 
former  action  before  he  again  appeared  in  court. 
Judgement  affirmed. 


BROWN  v.  CITY  OF  FRANKFORT,  &o. 
(Filed  October  13,  1S88— Not  to  be  reported.) 

Municipal  corporations—  Contracts— Injunctions— Parties  to  actions— The 
city  of  Frankfort  having  constructed  a  reservoir  near  the  city,  and  desiring 
to  lay  pipes  through  the  farm  of  appellant  so  as  to  conduct  the  water  to  the 
city  for  the,  use  of  the  public,  the  city  council  entered  into  a  contract  with 
appellant  whereby  he  granted  to  the  city  the  right  of  way  for  the  pipes  in 
consideration,  among  other  things,  of  their  agreement  that  he  should  have 
*'at  all  times  on  such  place  on  said  land  as  be  may  designate  the  free  use  of 
two  ordinary  hydrants,"  the  service  pipes  to  be  furnished  and  kept  up  by 
him.  After  this  contract  had  been  entered  into,  and  when^each  party  from 
its  execution  had  been  in  the  enjoyment  of  the  rights  acquired  by  it.  the 
city  contracted  with  a  water  company  to  furnish  water  to  its  inhabitants 
from  a  different  reservoir  that  the  company  was  to  construct,  and  sold  to 
the  company  all  of  its  rights  and  franchises  pertaining  to  the  old  way.  giving 
to  them  the  right  to  dig  up  the  pipes  on  the  old  way,  to  be  used  in  the  con- 
struction of  their  new  works.  This  action  was  instituted  by  appellant  to 
prevent,  by  injunction,  this  breach  of  bis  contract  with  the  city.     Held— 

1.  The  city  council  had  the  power  to  contract  with  appellant  for  the  rijtht 
of  way.  and  the  city  can  not  violate  the  provisions  of  that  contract  to  the 
injury  of  appellant,  who  is  not  asking  any  affirmative  relief,  but  merely 
asking  that  his  connection  with  the  reservoir  shall  not  be  severed. 

3.  A  court  of  equity  is  the  proper  tribunal  for  the  protection  of  the  rights 
of  appellant;  be  should  not  be  compelled  to  resort  to  his  action  for  damages. 
Nor  is  it  necessary  to  show  irreparable  injury  in  order  that  the  chancellor 
may  interfere  where  there  is  a  palpable  breach  of  a  contract  like  this,  re- 
sulting, if  carried  out,  in  depriving  the  appellant  of  the  use  of  the  water. 

3.  The  city  is  a  proper  party  defendant,  as  well  as  the  water  company,  the 
latter  claiming  under  a  contract  with  the  city. 

4.  The  water  company  must  be  presumed  to  have  had  notice  of  appellant's 
■contract  with  the  city,  as  it  was  spread  on  the  records  of  the  city  council 
and  embodied  in  full  in  the  grant  of  the  right  of  way  by  appellant  to  the 
city,  by  virtue  of  which  the  company  entered  on  the  land  of  the  appellant. 

Win.  Lindsay  for  appellant. 

Geo.  C.  Drane,  D.  W.  Lindsey  and  W.  C.  Herndon  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  city  of  Frankfort,  many  years  since,  constructed  a  reservoir  two  or 
three  miles  from  the  city  and  laid  its  pipes  so  as  to  conduct  the  water  for 
the  use  of  the  public.  The  pipes  were  laid  on  the  farm  of  Orlando  Brown, 
Sr.,  from  one  extremity  to  the  other,  under  an  arrangement  by  which 
-Brown  was  to  have  the  use  of  the  water  upon  terms  that  are  not  clearly  de- 
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fined.  After  the  death  of  Orlando  Brown  the  present  appellant,  Orlando 
Brown,. Jr.,  became  the  owner  and  controlled  the  land  through  which  the 
pipes  were  laid.  In  the  year  1883  the  city,  desiring  to  lay  down  new  and 
larger  pipes,  entered  upon  the  land  without  the  consent  of  tfte  appellant  and 
dug  a  new  and  separate  ditch  for  the  new  pipes.  Brown  claiming  damages 
for  the  trespass,  the  city,  through  its  council,  appointed  one  of  the  members 
to  arbitrate  or  settle  the  differences  existing  between  him  and  the  city. 
They  entered  into  an  amicable  settlement  of  the  claim  of  Brown,  the  latter 
"agreeing  to  release  his  claim  for  damages  and  also  to  convey  to  the  city 
the  right  of  way  for  thy  pipes  leading  through  his  land  between  the  city 
limits  and  the  reservoir,  with  the  right  to  enter  on  said  lands  to  make  any 
necessary  repairs  tm  the  pipes  and  to  relay  the  Fame  on  the  payment  by  the 
city  to  Brown  of  $200;  and  Brown  to  have,  at  all  times,  on  such  place  on 
said  land  as  he  may  designate,  the  free  use  of  two  ordinary  hydrants,  the 
service  pipes  therefor  not  to  exceed  three-fourths  inches  in  diameter,  and  to 
be  furnished  and  kept  up  by  said  Brown  without  cost  to  the  city.  The  deed 
to  be  made  by  Brown,  describing  the  light  of  way,  and  the  |200  to  be  puid 
when  the  deed  is  acknowledged  and  accepted  by  the  council."  The  deed 
was  made  by  Brown,  setting  forth  all  the  terms  and  conditions  of  the  agree- 
ment recited,  and  was  accepted  by  the  council  in  the  year  1883.  After  this 
contracr  had  been  entered  into  and  when  e^ch  party,  from  its  execution  and 
acceptance,  had  Iwen  in  the  enjoyment  of  their  rights  acquired  by  it,  the 
city  contracted  wiih  a  water  compnny.  incorporated  by  an  act  of  the  legisla-  ' 
ture.  to  furnish  water  to  its  inhabitants  from  a  different  locality  or  reservoir 
that  the  company  agreed  to  construct;  also  sold  to  the  company  its  water 
mains  and  appurtenances  and  franchises  of  the  old  way,  giving  to  the  com- 
pany the  right  to  dig  up  the  larger  pipes  on  the  old  way,  to  be  used  by  them 
in  the  construction  of  their  new  works  It  is  allegtd,  or  the  fact  exists, 
that  the  water  c  »mpany  took  up  all  or  most  of  the  new  or  large  pipes,  and 
were  proceeding  to  take  up  all  the  pipes,  or  to  sever  the  connection  between 
Brown's  premises  and  the  reservoir,  when  an  injunction  was  obtained  by 
Brown  to  prevent  this  breach  of  the  contract,  by  which  his  right  to  the  use 
of  the  water  would  be  completely  destroyed.  The  injunction  was  dissolved 
by  the  chancellor,  and  Brown  has  appealed.  It  is  insisted  by  counsel  for 
the  city  that  the  contract  with  Brown  was  ultra  vires,  or  its  binding  efficacy 
existed  no  longer  than  the  use  by  the  city  of  the  way  in  question,  and  hav- 
ing abandoned  the  use  of  the  way  agreed  under  the  contract,  for  the  reason 
that  the  interest  of  the  inhabitants  required  it.  all  the  rights  of  Brown 
ended  with  the  nbnusei  by  the  city.  Whether  the  rights  acquired  by  Brown 
under  this  contract  are  perpetual  or  must  terminate  at  some  period  is  a 
question  not  necessary  to  be  determined.  It  is  plain  that  the  city  council 
had  the  power  to  contract  for  the  construction  of  this  reservoir  and  the  right 
of  way  to  it,  in  order  to  furnish  water  to  the  inhabitants,  and  if  they  had 
the  power  to  contract,  the  city  can  not  violate  the  provisions  of  that  contract 
to  the  injury  of  Brown. 

Brown  is  not  asking  that  the  city  be  compelled  to  keep  the  way  In  repair 
or  to  furnish  him  with  water  as  long  as  the  corporation  exists,  but  that  the 
contract  rights  of  the  parties  remain  as  they  were  in  the  year  1883,  when  the 
right  of  way  was  granted.  Two  ditches  have  been  dug  nearly  a  mile  in 
length  through  the  farm  of  the  appellant,  the  one  under  a  contract  fully 
executed  in  the  year  1883,  and  it  is  now  maintained  that  the  city  has  the 
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Tight,  in  four  years  thereafter,  to  reopen  the  ditches  and  remove  the  pipes 
without  indemnity  to  him  or  any  compensation  made  for  the  injury  sus- 
tained. The  right  to  this  water,  in  the  mode  provided  for  by  the  contract, 
may  be  of  great  value  to  the  land,  and  when  the  party  injured  is  not  even 
asking  any  affirmative  relief,  we  perceive  no  reason  why  the  city  should  not 
be  compelled  to  let  the  pipes  remain  or  prohibited  from  severing  the  connec- 
tion by  the  removal  of  the.  pipes  between  Brown's  land  and  tbe  spring  or 
reservoir.  If  the  facts  are  true,  and  they  seem  to  be  conceded,  Brown  has 
the  right  to  have,  at  all  times,  the  free  use  of  two  ordinary  hydrants,  the 
service  pipes  to  be  furnished  by  him,  in  consideration  of  this  right  of  way 
granted  to  the  city,  and  while  he  is  not  claiming  the  perpetual  use  by  the 
city  of  this  way  for  his  convenience,  the  olaim  that  the  condition  of  things 
shall  remain  aj^vr  hen  this  contract  was  entered  into  is  both  equitable  and 
just.  s.  ^  "\ 

The  city  of  Frankfort  is  a  proper  party  defendant  as  well  as  the  water 
company,  the  latter' claim  hi  g  through  the  city,  or  by  contract  with  its  coun- 
cil, to  take  up  and  remove  the  entire  line  of  pipes.  It  seems  to  us  a  court 
of  equity  is  the  proper  tribunal  for  the  protection  of  the  rights  of  tbe  appel- 
lant, and  that  he  is. not  compelled  to  resort  to  his  action  for  damages.  The 
appellant  is  entitled  to  the  use  of  tbe  water,  and,  as  said  In  the  case  of  Legg 
v.  Horn,  45  Conn.,  409,  "a  court  of  law  can  not  restore  that  use,"  nor  can 
it  in  this  case  prevent  the  appellee  from  destroying  that  use.  A  court  of 
equity,  therefore,  is  the  proper  tribunal  in  which  to  seek  the  remedy,  and 
where  there  is  a  palpable  breach  of  contract  like  this,  resulting,  if  carried 
out,  in  depriving  the  appellant  of  the  use  of  the  water,  it  is  not  necessary 
that  irreparable  injury  should  be  shown  in  order  that  the  chancellor  may 
interfere.  (Gould  on  Waters,  719.)  It  can  not  be  said  that  under  a  proper 
construction  of  this  contract  the  appellee  could  enter  on  the  land  of  the  ap- 
pellant and  dig  this  ditch  for  a  mile  through  his  premises,  impose  upon  him 
the  cost  of  procuring  service  pipes,  etc.,  and  then  the  next  day  remove  tbe 
entire  plant  and  leave,  the  appellant  without  remedy  or  compensation. 

It  is  evident  that  the  appellee,  the  water  company,  had  notice  of  this  right 
of  the  appellant.  It  entered  on  the  land  of  the  latter  by  virtue  of  the  con- 
tract between  him  and  the  city  of  Frankfort,  and  must  be  presumed  to  have 
had  notice  of  appellant's  contract  With  the  city  that  was  spread  on  the  rec- 
ords of  the  city  council  and  embodied  in  full  in  the  grant  of  the  right  of 
way  by  Brown  to  the  city.  The  prayer  of  the  petition  should  have  been 
granted— that  is,  the  right  of  the  plaintiff  to  the  use  of  this  water  by  pro- 
hibiting the  severance  of  the  connection  between  Brown's  land  and  the 
reservoir— in  other  words,  to  leave  the  parties  in  the  condition  they  were 
when  this  suit  was  instituted.  We  infer  that  one  line  of  the  pipes  has  been 
taken  up  between  the  hydrants  on  appellant's  land  and  the  reservoir.  The 
cne  line  is  a  sufficient  connection  and  should  not  be  disturbed  by  defendants. 

For  the  reasons  indicated  the  judgment  is  reversed  and  remanded  for  pro* 
ceedings  consistent  with  this  opinion. 

(Response  to  petition  for  rehearing— Filed  November  24,  1888.) 

Counsel  for  the  appellee  seems  to  ignore  the  real  point  involved  in  this 
case  and  persists  in  maintaining  that,  under  the  deed  made  to  Brown,  or  in 
the  contract  between  him  and  the  city,  that  no  perpetual  right  to  this  water 
or  the  use  of  the  pipes  was  granted,  and,  if  so,  the  city,  as  counsel  argues. 
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had  no  right  to  make  this  grant  or  right  perpetual.  Whether  it  had  this 
right  is  a  question  not  determined  or  neoessary  to  be  passed  on. 

The  city  certainly  has  the  power  to  erect  and  construct  waterworks  and  to 
go  outside  of  the  city  limits  in  order  to  acquire  the  water  and  the  use  of  the 
realty  of  others  upon  which  pipes  may  be  laid  in  order  to  bring  the  water  to 
the  city.  Now  whether  the  city  can  say  to  the  owner,  if  you  will  let  me  run 
a  ditch  for  a  mile  through  your  land  you  shall  have  water  furnished  you  as 
long  as  you  live,  or  forever,  is  ultra  vires,  is  a  question  of  too  much  im- 
portance to  determine  when  not  necessary  to  the  decision  of  this  case.  The 
city  had  dug  a  ditch  through  the  land  for  whioh  Brown  claimed  $1,000  dam- 
ages. This  claim  was  Fettled  by  the  payment  of  $200,  and  the  agreement 
that  Brown  was  to  have,  at  all  times,  his  heirs  and  assigns,  the  use  and 
privilege  at  such  place  as  he  may  designate  water  from  the  main  pipes  of 
the  city— Brown  to  make  the  connection  at  his  own  expense.  This  right 
and  contract  is  evidenced  by  the  deed  made  by  Brown  to  the  city.  The  ditch 
was  dug;  the  pipes  laid  down;  the  connection  made  by  Brown;  and  now 
the  city  maintains  that  it  can  destroy  the  ditch,  take  up  the  pipes  and  de- 
prive Brown  of  the  use  of  the  pipes  already  laid.  That  the  city  can  take  up 
its  pipes,  except  such  as  connect  Brown's  hydrants  with  the'' reservoir,  is 
evident,  and  can  stop  the  flow  of  water  to  the  town,  changing  its  reservoir 
whenever  the  city  council  sees  proper.  What  right  has  a  municipality  to 
violate  such  a  oontract  and  leave  appellant  without  remedy?  The  contract 
is  fully  executed,  and  what  the  appellant  asks  is  that  the  city  be  compelled 
to  leave  its  pipes  leading  to  the  reservoir  and  not  disturb  the  contract  rela- 
tion as  it  existed  when  made.  He  is  not  asking  that  the  city  be  compelled 
to  furnish  this  water  forever  to  his  farm,  or  do  any  act  whatever  in  the  way 
of  perpetuating  the  contract  for  all  time.  All  that  is  asked  or  granted  is 
that  the  line  of  pipes  remain  as  laid  down  from  Brown's  hydrants  to  the 
reservoir. 

Petition  overruled.  , 


CHAPEZE  v.  YOUXG. 
(Filed  October  16,  1888.) 

1.  The  relation  of  the  parties  to  a  note,  whether  as  principal  or  surety, 
may  be  shown  by  parol,  and  this  rule  applies  also  as  to  the  relation  of  the 
sureties  to  each  other. 

2.  Sureties— Evidence— Where  one  signs  a  note  under  an  agreement  with 
the  principal  that  he  is  to  be  liable,  not  as  surety  for  the  principal  alone, 
but  as  surety  for  both  the  principal  and  a  prior  surety,  he  may  show  such 
an  agreement  by  parol,  and  recover  of  the  prior  surety  whatever  he  may 
have  been  compelled  to  pay  on  account  of  his  suretyship. 

Thos.  B.  Fairleigb  and  Chapeze  Wathen  for  appellant. 

Bullitt  &  Shield  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Joseph  Gleason  executed  bis  note,  payable  to  the  German  Insurance  Bank, 

for  the  Bum  of  1600,  with  Ben  Chapeze  as  his  surety.     There  was  nothing  on 

the  face  of  the  note  indicating  the  relation  of  the  obligors,  the  one  to  the 

ft  ^.    other.     They  were  joint  makers,  but  the  bank  knew  that  Chapeze  was  only 
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The  bank,  after  the  execution  of  the  note,  declined  to  discount  the  paper 
unless  an  additional  name  was  procured  by  Gleason.  The  latter  applied  to 
the  appellee,  Bennett  Young,  to  sign  the  paper  as  surety,  and  Young  did 
so  on  the  condition  and  with  the  agreement  that  he  was  binding  himself  as 
the  surety  only  of  Gleason  and  Ghepeze.  The  word  security  followed  the 
signature  of  Young  to  the  note.  The  note  was  renewed  from  time  to  time, 
Young  affixing  his  signature  to  the  renewals  as  he  had  to  the  original  no- 
tice. Chapeze  was  utterly  ignorant  of  the  fact  that  Young's  name  was  on 
either  the  original  paper  or  the  renewals  until  the  failure  oi  Gleason  to  pay, 
when  the  bank  undertook  to  coerce  payment  from  Chapeze  and  Young. 
Chapeze  maintains  that  Young  is  liable  to  contribute  to  the  payment  of  the 
note,  and,  having  paid  his  half,  says  that  Young  is  alone  liable  for  the  bal- 
ance due  and  must  suffer  the  loss.  The  law  and  facts  having  been  sub- 
mitted to  the  court,  a  judgment  was  rendered  in  favor  of  Young  against 
Chapeze,  the  former  having  paid  one-half  the  debt  and  is  seeking,  in  this 
proceeding,  to  recover  it  back  from  Chapeze.  The  argument  advanced  by 
counsel  for  Chapzee,  that  as  the  undertaking  of  Young  was  unknown  to 
him  and  not  at  his  request,  his  voluntary  agreement  to  become  bound  on  the 
paper  at  the  instance  of  Gleason  made  him  liable  as  a  cosurety,  will  not 
avail.  It  is  a  general  rule,  and  one  well  established,  that  the  relation  the 
parties  occupy  on  the  paper,  whether  as  principal  or  surety,  may  be  shown 
by  parol,  and  this  rule  applies  also  as  between  those  of  the  obligors  who  are 
sureties,  the  liability  of  each  to  be  determined  by  any  contract  they  may 
have  entered  into  with  each  other.  All  who  sign  the  note  are  jointly  or 
severally  bound  to  the  payee,  but  even  in  6uch  a  case  it  may  lie  shown,  as 
between  the  obligee  and  the  obligors,  the  relation  subsisting  between  them. 
On  a  plea  of  the  statute  of  limitations  by  the  surety,  although  the  note 
appears,  on  its  face,  to  be  a  joint  and  several  undertaking,  it  is  competent 
to  show  by  parol  that  one  or  more  of  the  obligors  signed  as  sureties.  The 
liability  to  contribution  between  sureties  does  not  arise  from  any  contract 
between  them  to  that  effect.  It  is  unlike  that  of  joint  obligors  equally 
bound  as  between  each  other  for  the  debt  where  the  implied  promise  at  once 
arises.  Where  the  principal  becomes  insolvent  and  fails  to  pay,  upon  his 
default  being  made  good  by  one  surety  equity  says  that  all  should  aid  in 
making  good  the  loss.  In  this  case  there  was  no  contract  between  Chapexe 
and  Young  and  no  undertaking  by  Young  that  he  would  contribute  to 
Chapeze  if  default  was  made  by  the  principal  obligee.  The  contract  was 
between  Young  and  Gleason,  and  on  the  representation  by  Gleason  that 
Chapeze  was  solvent  Young  agreed  to  bind  himself  as  the  surety  <.f  both 
Gleason  and  Chapeze,  and  signed  his  name  as  surety.  As  surety  for  whom 
is  the  question  ?  The  collateral  undertaking  to  be  bound  as  the  surety  for 
both  Gleason  and  Chapeze  is  not  inconsistent  with  the  note  or  obligation  on 
which  their  names  appear.  They  are  all  liable  to  the  obligee,  but  as  between 
each  other  their  liabilities  may  be  shown  by  an  independent  oon tract.  Sup- 
pose Young  had  signed  his  name  as  surety,  at  the  instance  of  Chapeze.  with 
the  agreement  that  he  was  only  the  surety  for  both  the  other  obligees,  it 
must  then  Ik?  conceded  that  this  agreement  could  be  est-*-" 
and  if  so,  the  agreement  with  Gleason  c>i©*" 
ner.  Chapeze  has  not  been  bound  in  W 
the  principal  debtor  and  Young,  for  Chapv 
agreement  to  become  bound  for  the  debt  U 
the  debt  of  Chapeze,  or  an  agreement  to  pa., 

Digitized  by  VjOOQlC 


CHAPEZE  V.  YOUNG.  467 

to  enable  the  principal  debtor  to  get  the  money,  by  which  the  parties  then 
primarily  bound  on  the  paper  were  not  to  look  to  him  for  payment. 

The  case  of  McNeil  v.  Sandford,  8  B.  M.,  11,  does  not  sustain  the  position 
assumed  by  counsel  for  the  appellant.  In  that  case  the  oourt  below  in- 
structed the  jury  to  find  for  the  party  (Sandford)  whose  name  appeared  last, 
on  the  note,  for  the  reason  that  be  did  not  affix  his  signature  until  long- 
after  the  note  had  been  executed  by  the  other  parties,  this  court  holding- 
that  the  legal  deduction  from  the  face  of  the  note  was  that  Sandford  signed 
as  the  cosurety  of  McNeil,  although  signed  long  after  McNeil,  the  other 
surety,  bad  signed  the  paper. 

In  the  case  of  Salter  v.  Salter's  Creditors,  6  Bush,  634,  the  word,  "se- 
curity," followed  the  name  of  Hall  Anderson  to  a  note  for  $5,000,  signed  by 
G.  I.  Salter  and  Thomas  K.  Salter.    Thomas  K.  claimed  that  he  was  only 
the  surety  of  G.  I.  Salter,  but  this  court  said    it  was  fairly  deducible  from 
all  the  evidence  that,  as  between   themselves,    T.  K.  Salter  was  principal! 
and  Anderson  security.     In  the  case  of  Adams  v.  Flannagan,  36  Vermont, 
400,  the  plainitff  signed  the  note  as  surety  on  the  representation  by  the  prin- 
cipal debtor  that  others  would  sign  as  sureties  also.     They  did  sign  the  note,, 
but  on  the  express  agreement  tbat  they  signed  as  sureties  only  for  the  prin- 
cipal debtor   and  the  prior  signers  to  the  paper.     It  was  held  that  they  were* 
not  cosureties   or  liable  to  contribution.     (Oldham  v.  Brown,  2o  Ohio  St.,. 
41;  Brandt  ou  Suretyship,  section  230.)    In  Baylies  on  Sureties  and  Guar- 
antors, 323.  it   is  said:  "When   a   person  signs  a  note   as   surety  of  another, 
and  then  a  third  person  signs  his  name  to  the  note,  adding  to  signature  the 
words   surety  to  the  above,  the  first  surety  can   not,  upon  paying  the  note, 
compel  contribution  from   the  second   surety,  unless  it   is  made  to  appear- 
that  the  second  surety  intended  to  place  himself  in  the  relation  of  a  co- 
surety with  the  first-     And  whenever  it  appears  that  the  parties  never  con- 
templated that  a  second  surety  should   be  liable   except  on  default  of   the- 
principal  and  prior  surety,  the  prior  surety  can  not  claim  contribution  from 
the  second  surety.     (Harris  v.  Warner,  13   Wendell,  400;  Sayles  v.  Sims,   73: 
N.  Y.,  652;    Harrison*  v.    Lame,  5   Leigh,    414;    Robertson   v.  Deathrage,    82^ 
Illinois,  511.)    In   this  case  it  is  insisted  that  as  the  principal  debtor  in- 
formed the  appellee  tbat  appellant  was  only  the  surety  and  nothing  more,, 
the  contract,  if  made  with  Gleason,  can   not  alter  the  rights  of  Chapeze. 
Whilst  such  is  doubtless  the  case  we  can  not  well  see  in  what  way  the  lia- 
iblity  of  Chapeze  has  been  or  was  affected  by  the  signature  of  Young,  and  it. 
must  be  recollected    that  the  law  and  facts  having  been  submitted  to  the* 
court  the  appellee  testified   that  when  the  note   was  presented  to  him  Lhe 
said  to  Gleason  that  he  was  under  no  obligation  to  become  his  surety,  and 
asked  Gleason  if  Chapeze  was  solvent,  and  being  informed  that  be  was  per- 
fectly good  for  the  debt,  said  to  Gleason  tbat  he  would  sign  the  note  as  t he- 
surety  of  the  two  and   in   no  other  way,    and  Gleason    assenting  to  this. 
proposition   he  then   signed  the  paper,    with  the   word    security  following- 
bis  name. 

If  suoh  was  the  agreement  the  court  below  was  right  in  adjudging  that. 
Chapeze.  as  between  himself  and  Young,  was  liable  for  the  entire  debt,  and 
the  judgment  being  sustained  by  the  testimony  is  now  affirmed. 

December  15, 1888—2 
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HALL  v.  COMMONWEALTH. 

(Filed  October  20,  1888— Not  to  be  reported.) 

Upon  the  trial  of  appellant  for  obtaining  money  under  false  pretenses,  as 
it  appeared  from  tbe  evidenoe  that  tbe  person  from  whom  be  obtained  the 
money  was  induced  by  him  to  believe  a  plausible  story,  such  as  a  man  of 
ordinary  prudence  might  believe  and  act  upon,  he  was  not  entitled  to  a 
peremptory  instruction. 

Joseph  S.  Botts  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

S.  T.  Young  having  purchased  of  P.  F.  Collier  a  set  of  encyclopedia,  at 
the  price  of  $28,  payable  in  monthly  installments  at  the  rate  of  $3  per 
month,  the  appellant,  A.  S.  Hall,  appeared  at  the  residence  of  S.  T.  Young 
and  represented  himself  as  the  collecting  agent  of  tbe  said  Collier,  fie  de- 
scribed minutely  the  terms  of  Young's  contract  with  Collier,  and  Young, 
confiding  in  the  appellant's  representation,  paid  him  a  monthly  install- 
ment then  due,  of  $3,  for  which  appellant  receipted  on  the  back  of  the 
contract  of  purchase.  It  turned  out  that  the  appellant,  at  the  time  of  said 
collection,  was  not  the  collecting  agent  of  said  Collier. 

He  was  Indicted  in  the  Fayette  Circuit  Court,  upon  the  foregoing  facts, 
for  obtaining  money  under  false  pretenses.  He  was  convicted  of  said  crime 
and  sentenced  to  tbe  penitentiary  for  the  term  of  one  year.  He  relies  here 
for  a  reversal  of  the  judgment  upon  the  grounds,  first,  that  conceding  all 
the  facts  proven,  including  that  of  nonagency,  to  be  true  yet  the  court 
should  have  instructed  the  jury  to  find  for  him;  second,  that  there  was  a 
total  failure  of  proof  that  he  was  not  the  collecting  agent  of  said  Collier  at 
the  time  he  collected  said  money. 

His  first  contention  is  based  upon  a  sentence  in  Young's  contract  of  pur- 
chase, as  follows:  "All  other  payments  may  be  made  to  our  authorized  col- 
lector, who  will  exhibit  a  badge  with  the  name  P.  F.  Collier  engraved 
thereon."  The  appellant  contends  that  this  writing  furnished  Young  with 
the  means  of  unerring  proof  as  to  the  authority  of  the  person  presenting 
himself  as  Collier's  collecting  agent  to  collect  said  money ;  and  that,  as  a 
man  of  ordinary  prudence,  he  should  Jiave  required  a  presentation  of  the 
emblem  of  authority  before  paying  the  money,  and  that  his  failure  to  do  so 
caused  him  to  be  a  victim  of  his  own  folly  rather  than  the  cunning  and  ras- 
cality of  the  appellant.  Therefore,  the  appellant  was  not  guilty  under  the 
statute.  In  reply  to  this  position  it  is  enough  to  say  that  said  writing  did 
not  make  it  obligatory  upon  Young  to  pay  said  installment  to  an  agent  only 
upon  the  presentation  of  said  badge.  He  could,  as  a  man  of  ordinary  pru- 
dence, have  paid  it  upon  other  evidences  of  the  person  being  a  collecting 
agent.  Suppose  some  person  in  whom  he  bad  the  utmost  confidence  had 
assured  him  that  he  knew  personally  that  the  appellant  was  the  authorized 
collecting  agent  of  Collier,  and  upon  the  faith  of  which  he  paid  the  money, 
could  it  t>e  said,  although  it  turned  out  that  the  appellant  was  not  author- 
ized  to  collect,  that    Young    acted  the  simpleton  in  relying  upon  such  in- 
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formation?  We  think  not.  Here  the  appellant,  with  intent  to  defraud 
Young  out  of  bis  money,  induced  him  to  believe  a  plausible  and  well  con- 
cocted story,  such  as  a  person  of  ordinary  prudenoe  might  believe  and  act 
upon,  and  whereby  he  was  defrauded  out  of  bis  money. 

As  to  the  second  contention  we  think  the  verbal  testimony,  in  connection 
with  the  appellant's  letter,  olearly  show  that  he  was  not  the  authorized  col- 
lecting agent  of  Collier  at  the  time  he  received  said  money. 

The  judgment  of  the  circuit  court  is  affirmed. 


MARTIN,   &o.  v.  RKNAKEK,  &c. 
( Filed  October  20,  1888— Not  to  be  reported. ) 

Construction  of  devise— A  testator  devised  to  his  three  daughters  "the 
remaining  two-thirds"  of  ft  tract  of  land  "after  the  allotment  of  dower 
therein  to  my  widow,  to  he  divided  equally  between  them."  By  a  subse- 
quent clause  of  bis  will  he  provided  :  "In  the  event  of  the  death  of  any 
children,  leaving  no  child  or  children  surviving  them,  the  property  herein 
devised  to  such  child  or  children  is  to  be  equally  divided  between  my  sur- 
viving children  or  the  children  of  euoh  of  them  as  may  be  dead."  Held—. 
That  the  devise  over  was  to  take  effect  only  in  the  event  of  the  death  of  the 
preceding  devisee  during  the  lifetime  of  the  testator,  and  the  daughters  sur- 
viving the  testator  took  an  absolute  estate  in  the  land.  (Wills  v.  Wills,  9 
Ky.  Law  Rep.,  76.) 

The  words  "after  the  allotment  of  dower  therein  to  my  widow,  to  be 
equally  divided  between  them,"  were  manifestly  not  intended  to  postpone 
the  vesting  of  the  estate  in  the  three  daughters  until  after  the  allotment  of 
dower,  but  simply  to  fix  the  time  or  event  when  a  division  of  the  residue  of 
the  tract  of  land  should  be  made  between  the  three  daughters. 

A.  H.  Ward  for  appellants. 

J.  I.  Blanton  and  L.  M.  Martin  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellants,  children  and  devisees  of  Jas.  IT.  Martin,  'who  died  in  1880, 
brought  this  action  to  recover  a  tract  of  land  devised  to  the  deceased 
daughter  of  the  testator,  and  wife  of  appellee,  Kenaker,  a  life  estate  in 
which  the  latter  sold  and  conveyed  to  appellee,  C.  B.  Martin. 

Whether  the  surviving  husband  had  any  estate  in  the  land  of  his  wife, 
Mary  A.  Renaker,  after  her  death,  which  occurred  in  the  year,  1884,  or  it 
passed  to  appellants,  depends  upon  a  proper  construction  of  the  second  and 
fifth  clauses  of  the  will,  which  are  as  follows : 

"Item  2d.  I  give  and  bequeath  to  my  three  daughters,  Sarah  Jane  Milam, 
Nancy  F.  Martin  and  Mary  A.  Martin  the  remaining  two-thirds  of  my 
Carder  farm,  situated  on  Mill  creeek,  Harrison  county,  Kentucky,  after 
the  allotment  of  dower  therein  to  my  widow,  to  be  divided  equally  between 
tbeni." 

"Item  5th.  In  the  event  of  the  death  of  any  children  leaving  no  child  or 
children  surviving  them  then  the  property  herein  devised  to  such  child  or 
children  is  to  be  equally  divided  between  my  surviving  children,  or  the 
-children  of  such  of  them  as  may  be  dead." 

Mary  A.  Martin  married  appellee,  Renaker.  subsequent  to  the  date  of  the 
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will,  which  was  1879,  but  before  the  death  of  the  testator,    and    bad  by  him 
four  children  born  alive,  bat  none  of  them  survived  her. 

As  said  in  Wills  v.  Wills,  9  Ky.  Law  Rep.,  76:  "The  rule  in  this  country, 
when  not  inconsistent  with  the  intention  of  the  testator,  is  for  the  court  to- 
prevent  the  title  to  real  estate  from  remaining  contingent;  and  in  the  ease 
of  an  immediate  devise  it  is  generally  true  that  a  deivse  over  in  the  eveot 
of  the  death  of  the  preceding  deivsee  refers  to  that  event  occurring  in  the 
lifetime  of  the  testator,  and  this  construction  prevails  when  there  is  do 
other  period  to  which  the  words  can  be  referred. "  In  that  case  the  tebtator, 
after  directing  his  estate  equally  divided  between  his  four  living  children, 
excluding  the  child  of  a  deceased  daughter,  provided  as  follows  :  "In  case  of 
the  death  of  either  of  my  children  I  will  that  their  said  interest  shall  go  to 
their  children,  in  case  they  have  any;  if  not,  it  is  to  go  equally  to  my  four 
living. children,  or  the  fruit  of  their  body,  or  such  as  may  be  living."  And 
this  court  held  the  devisees,  as  they  survived  the  testator,  each  took  an  abso- 
lute estate,  and  that  it  was  intended  the  devise  over  should  take  place  in 
case  of  the  death  of  the  devisee  before,  and  not  after,  the  testator's  death. 
We  think  that  case  is  decisive  of  the  question  in  this,  for  there  is  no  sub- 
stantial difference  between  the  language  of  the  two  wills. 

The  words,  ';aftcr  the  allotment  of  dower  therein  to  my  widow,  to  be 
equally  divided  between  them,"  were  manifestly  not  intended,  and  can  not 
properly  be  construed,  as  postponing  the  vesting  of  the  estate  in  the  three 
daughters  until  after  the  allotment  of  dower,  but  simply  to  fix  the  time 
or  event  when  a  division  of  the  residue  of  the  tract  of  land  should  be  made 
between  the  three  daughters;  nor  can  the  word  "then,"  in  the  fifth  clause, 
be  properly  made  to  have  a  different  meaning  or  significance  from  the  words. 
**in  that  event."  As  there  is,  in  our  opinion,  nothing  in  the  will  to  indi- 
cate an  intention  to  create  in  either  of  the  daughters  surviving  the  testator 
any  less  than  an  absolute  estate,  we  think  upon  the  death  of  his  wife,  ap- 
pellee, Renaker,  had  an  estate  for  his  own  life  in  the  tract  of  land  allotted 
to  her  in  the  division  with  her  two  sisters,  and  his  conveyance  of  that  (-state 
to  appellee,  C.  B.  Wright,  was  valid. 

Judgment  affirmed. 


BOYD,  &i.  v.  BETHEL. 
(Filed  October  20,  1888 -Not  to  be  reported.) 

1.  Exhibits— Jurisdiction -Both  in  a  petition  by  appellants  to  recover  of 
appellee  a  tract  of  land,  and  in  a  petition  by  appellee  to  enjoin  one  of  the 
appellants  from  entering  upon  the  land,  it  is  averred  that  the  land  is  situa- 
ted in  Daviess  county,  but  in  a  patent  and  a  deed,  filed  as  exhibits,  the 
land  is  described  as  in  Henderson  county.  Held— That  while  the  rule  is 
that  where  the  pleading  and  the  exhibit  filed  with  it  are  at  variance  the 
latter  must  govern,  yet  as  the  parties  agree  in  averment  as  to  the  situs  of 
the  land,  and  it  is  clear  from  the  record  that  it  in  fact  lies  in  Daviess 
county,  the  objection,  now  for  the  first  time  urged,  to  the  jurisdiction  of  the 
Daviess  Circuit  Court  will  not   be  regarded. 

8.  Daeds— Presumption  of  acceptance— The  grantee  in  a  deed  defectively 
executed,  claimed  to  have  purchased  the  land,  and  took  and  held  possession 
of  It  as  far  as  its  nature  would  admit.  Nearly  forty  years  elapsed  from  the- 
maklng  of  the  deed  until  the  bringing  of  this  action.  The  deed  was  first  in 
the  possession  of  the  grantee  and  then  in  that  of  his  heirs.    Held— That  un~ 
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qfcr  such  circumstances  the  presumption  arises  that  it  had  been  accepted  by 
the  grantee,  and  it  was  competent  as  evidence  of  title,  notwithstanding  its 
defective  execution  and  the  failure  to  record  it. 

8.  Ejectment—Islands  joined  by  filling  up  channels— The  appellants, 
claiming  under  a  patent  to  an  island  which,  by  the  lapse  of  time,  has  in- 
creased  in  size,  claim  that  the  new  made  land  is  altogether  accretion,  and 
that,  therefore,  they  are  entitled  to  it.  Appellee,  who  is  in  possession, 
•claims  that  formerly  there  was  another  island  separated  from  that  of  appel- 
lant's by  a  channel  or  out  off,  and  that  gradually  it  filled  up,  joining  the 
two  bodies  together^  and  that,  therefore,  appellants  have  no  right  to  the 
land  which  was  formerly  separated  by  this  channel  from  their  patented 
land.  The  lower  court  dismissed  appellant's  petition  to  recover  the  land. 
Held— That  as  there  is  evidence  sufficient  to  sustain  the  conclusion  of  the 
chancellor  the  judgment  can  not  be  disturbed. 

Owen  &  Ellis  for  appellants. 

Weir,  Weir  &  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  upper  line  of  the  patent  to  Luce  &  Galloway,  issued  in  1845,  extended 
entirely  across  Frennh  island  as  it  then  existed;  and  the  five  and  one-fourth 
acres  granted  by  it  embraced  all  the  island  then  in  existence  from  this  upper 
line  to  its  lower  end.  The  patentees  conveyed  the  land  thus  granted  to  Mat- 
thew Boyd  in  1845.  It  was  to  overflow  and  not  susceptible,  therefore, 
of  any  possession  save  such  as  arises  from  occasional  acts  evincing  claim 
and  ownership,  such  as  the  cutting  of  timber. 

The  deed  to  Boyd  was  acknowledged  before  an  Indiana  justice  of  the 
peace  on  October  3.  1845,  but  was  not  recorded  in  the  county  in  this  State 
where  the  land  was  situated  until  June  2,  1883.  The  grantee  under  it 
claimed  the  land  from  the  time  of  its  execution  until  his  death  in  1871.  In 
the  interim  he  occasionally  cut  and  sold  timber  from  it,  and  forbid  others 
doing  so.     His  heirs  appear  to  have  done  the  same  after  his  death. 

"With  the  lapse  of  time  the  island,  from  certain  causes,  increased  in  size. 
It  became  both  longer  and  wider.  In  1881  the  appellee.  Union  Bethel, 
-claiming  some  150  acres  of  the  island,  entered  upon  it  and  made  a  clearing 
or  some  improvement.  His  claim  includes  about  fifty  eight  acres,  which  is 
also  claimed  by  the  Boyd  heirs;  and  in  May,  1884,  they  brought  one  of  these 
actions,  seeking  to  recover  the  land  thus  in  dispute,  and  to  enjoin  Bethel 
from  entering  upon  it.  The  latter,  in  1885,  brought  a  counter  suit,  enjoin- 
ing one  of  the  Boyd  claimants  and  a  party  acting  under  him  from  entering 
upon  the  disputed  land ;  and  by  agreement  of  parties  this  latter  suit  was  to 
abide  the  result  of  that  instituted  by  the  Boyd  heirs.  The  petitions  in  each 
case  aver  that  the  land  is  situated  in  Daviess  county.  The  patent  to  Luce 
4c  Galloway  and  the  deed  from  them  to  Matthew  Boyd  describe  it  as  being 
in  Henderson  county. 

While  the  rule  is  that  where  the  pleading  and  the  exhibit  filed  with  it  are 
at  variance  the  latter  must  govern,  yet,  as  the  parties  agree  in  aver- 
ment as  to  the  situs  of  the  land,  and  it  is  clear  from  the  record  that  it  in 
fact  lies  in  Daviess  oounty,  the  objection, now  for  the  first  time  urged,  to  the 
jurisdiction  of  the  Daviess  Circuit  Court  will  not  be  regarded. 

The  petition  of  the  Boyd  heirs  contains  much  unnecessary  matter.  For 
instance,  it  was  not  necessary  to  set  out  in  detail  the  derivation  of  title,  or 
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the  heirship  of  the  plaintiffs,  because  these  matters  properly  beloDg  to  the 
domain  of  evidence.  It  does  substantially  aver,  however,  that  they  are  the 
owners  and  entitled  to  the  possession  of  the  land ;  that  the  defendant  un- 
lawfully entered  upon  it  and  is  wrongfully  withholding  it  from  them.  It 
is  sufficient  to  support,  and  must  be  treated  as  an  action  in  the  form  of, 
ejectment. 

The  deed  to  Matthew  Boyd  was  defective  in  execution.  The  evidence 
shows,  however,  that  he  claimed  to  have  purchased  the  land,  and  that  he- 
took  and  held  possession  of  it  so  far  as  its  nature  would  admit.  Nearly 
forty  years  elapsed  from  the  making  of  the  deed  until  the  bringing  ot  this 
action.  The  deed  was  first  in  his  possession  and  then  in  that  of  his  heirs. 
The  claim  under  it  had  been  accompanied  by  possession,  and  under  such  cir- 
cumstances the  presumption  arises  that  it  had  been  accepted  by  the  grantee* 
and  it  was  competent  as  evidence  of  title,  notwithstanding  its  defective 
execution  and  the  failure  to  record  it. 

The  lower  court  dismissed  the  action  brought  by  the  Boyd  heirs,  and  per- 
petuated the  injunction  obtained  by  Bethel  in  the  other  suit. 

The  preliminary  questions,  already  noticed,  being  out  of  the  way,  the 
merits  of  the  case  are  now  to  be  considered. 

It  is  difficult  to  reach  an  entirely  satisfactory  conclusion  as  to  the  respec- 
tive rights  of  the  parties,  owing  to  the  conflicting  character  of  the  testimony 
and  the  want  of  certainty  as  to  boundary. 

The  appellee,  Bethel,  exhibits  no  paper  title.  Possession  has  not  invested 
him  with  one.  because  he  has  not  held  the  land  adversely  but  a  few  years. 
He  is,  however,  in  possession ;  claims  that  the  Boyd  heirs  are  mere  tres- 
passers ;  and  if  they  recover  it  must  be  upon  the  strength  of  their  own 
right,  and  not  upon  the  weakness  of  his  claim.  Upon  their  side  it  is 
claimed  that  the  new-made  land,  which  now  adjoins  the  five  and  one-quar- 
ter acres,  is  altogether  accretion (  and  that  they  are,  therefore,  entitled  to  it. 
Several  witnesses  so  testify. 

Upon  the  other  hand  it  is  asserted  that  the  five  and  one  quarter  acres  was 
originally  but  an  aooretion  to  the  land  above  it,  which  was  patented  to  one 
Durfee  in  1832,  and  which,  by  the  deposit  of  soil  through  the  action  of  the 
water,  has  widened  out  so  that  the  lower  line  is  now  much  longer  than  the 
upper  line  of  the  five  and  one- quarter  acres.  Indeed  the  new  land  thus 
formed  appears  to  be  held  by  other  parties  than  the  alienees  of  Durfee.  It 
is  immaterial  whether  this  be  so  or  not;  but  it  is  also  claimed  that  as  the 
land  above  the  five  and  one-fourth  acre  tract  has  widened  out,  that  if  the 
new-made  land  below  be  indeed  aooretion  that  it  may  as  well  be  said  that 
it  belongs  to  the  larger  tract  above,  since  it  adjoins  it,  as  to  the  land  pat- 
ented to  Luce  &  Galloway.  It  is  claimed,  however,  that  it  is  not  accretion; 
but  that  formerly  there  was  another  island  below  the  five  and  one-fourth 
acres,  and  which  was  separated  from  it  by  a  channel  or  cut-off,  and  that 
gradually  it  filled  up,  joining  the  two  bodies  together;  and  that  as  each  wa8 
originally  a  distinct  and  independent  formation  the  Boyd  heirs  have  no 
right  to  the  land,  which  was  formerly  separated  by  this  channel  from  their 
patented  land. 

The  evidence  is  conflicting  as  to  whether  any  suoh  channel  ever  existed. 
Three  witnesses  testify  affirmatively,  and  the  same  number  contradict  them. 
One  of  these,  however,  who  testify  to  its  former  existence,  is  a  pilot,  and 
the  other  a  steamboat  captain ;  and  they  say  that  in  time  past  they  took 
boats  through  the  cut  off ;  and  it  is  difficult  to  see,  if  credit  for  truthfulness 
is  to  be  given  to  them,  how  the  conclusion  contended  for  by  the  appellee  is 
to  be  avoided. 

The  evidence  is  also  contradictory  as  to  whether  the  58  acres  in  contro- 
versy includes  the  five  and  one-fourth  acres  of  patented  land.    Undoubtedly 
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the  Boyd  heirs  are  entitled  to  what  is  covereed  by  their  grant ;  but  we  must 
presume  that  the  lower  oourtj,  in  reaching  its  conclusion,  found  that  it  was 
not  embraced  in  the  fifty -elfeht  acres,  and  that  the  land  in  contest  was  not 
mere  accretion  to  the  patented  land. 

Upon  the  state  of  case  presented  we  do  not  feel  at  liberty  to  disturb  this: 
conclusion.  If  correct—and  in  our  opinion  there  is  sufficient  evidence  to* 
support  it—then  no  such  possession  of  the  land  in  dispute  is  shown  upon  the 
part  of  the  appellants  as  is  necessary  to  invest  them  with  title. 

The  judgment  is  affirmed. 


BUSH  v.  MACKLIN,  TRUSTEE. 

(Filed  October  23,  1888.) 

Release  of  mortgage— Section  12  of  chapter  24  of  the  General  Statutes,, 
which  provides  for  the  release  of  a  mortgage  lien  by  an  entry  upon  the  mar- 
gin of  the  records  of  the  county  court,  is  not  the  only  remedy  to  which  the* 
mortgagor  is  entitled  in  order  to  obtain  a  release  of  the  mortgage  lien  upon 
the  payment  of  the  mortgage  debt.  Independent  of  the  statute  he  is  entitled 
to  record  proof  of  the  payment  of  the  debt.  And  whether  or  not  the  record 
of  an  action  to  enforce  a  mortgage  lien  in  which  the  payment  of  the  mort- 
gage debt  has  been  coerced  furnishes  sufficient  proof  where  all  the  land  liea 
in  the  county  where  the  action  was  brought,  where  a  part  of  the  land  lies 
in  another  county  the  mortgagor  is  entitled  to  a  written  release,  duly  ac- 
knowledged, which  the  court,  having  the  parties  before  it,  has  jurisdiction 
to  compel  the  plaintiff  to  execute.  But  it  is  the  duty  of  the  defendant  to* 
draw  up  the  deed  of  release  in  proper  form  and  tender  the  same  to  the  plain- 
tiff, together  with  the  fees  for  taking  the  acknowledgment,  and  thereupon 
it  is  the  duty  of  the  plaintiff  to  sign  and  acknowledge  it. 

W.  P.  D.  Bush  for  appellant. 

L.  Hord  for  appellee. 

Appeal  from  Franklin  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  the  trustee  of  Mrs.  M.  A.  Murphy,  obtained  a  judgment 
in  the  Franklin  Common  Pleas  Court  against  the  appellant,  subjecting- 
some  landed  estate  lying  in  Franklin  and  Hanoock  counties,  Kentucky,  to» 
satisfy  a  debt  secured  by  a  mortgage  on  said  lands,  executed  to  the  appellee- 
as  trustee  by  the  appellant,  which  mortgage  was  recorded  in  Franklin  and 
Hancock  counties.  The  Misses  Gheislin,  at  the  commissioner's  sale,  bought 
said  land  and  executed  bond  for  the  purchase  price,  with  the  appellant  as 
one  of  their  sureties.  They  also,  by  a  writing  signed  by  themselves,  which 
was  filed  in  the  case,  stated  in  substance  that  the  land  was  purchased  for- 
the  benefit  of  the* appellant.  The  appellant,  at  the  maturity  of  the  bond, 
paid  off  the  same  in  full :  thereupon  the  Misses  Gheislin  executed  another- 
writing,  which  was  filed  in  the  case,  transferring  all  their  right  and  title  in. 
and  to  said  land  to  the  appellant.  The  sale  was  confirmed.  Afterwards, 
while  said  case  was  still  pending,  at  the  instance  of  the  appellant  there  was: 
an  order  entered  of  record  in  said  case  reciting  the  foregoing  facts,  and  or- 
dering the  appellee  to  execute  to  the  appellant  a  deed  of  release  of  said  lands 
from  said  mortgage,  or  to  show  cause  at  the  next  term  of  court  why  he> 
ihould  not  do  so.    At  the  next  term  of  court  the  appellee  filed  his  response, 
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admitting  the  facts  set  up  in  the  order,  but  denying  that  the  court  had 
jurisdiction  over  the  matter,  or  that  the  appellant  had  the  right  to  demand 
a  deed  of  release  from  him.  The  appellant  also  tendered  a  deed  of  release, 
drawn  up  in  due  form,  for  the  appellee  to  sign  and  acknowledge  before  the 
county  clerk  of  Franklin  county.  He  also  tendered  the  clerk's  fee  for  taking 
the  acknowledgment.  Upon  the  hearing  of  the  motion  the  court  dismissed 
the  same  upon  the  ground  that  it  had  not  jurisdiction  Of  the  motion.  The 
appellant  has  appealed  to  this  court. 

Chapter  24,  section  12  of  the  General  Statutes  provides  as  follows:  "Lieni 
by  deed  or  mortgage  may  be  discharged  by  an  entry  acknowledging  satisfac- 
tion of  the  same  on  the  margin  of  the  record  thereof,  signed  by  the  person 
•entitled  to  the  same,  or  his  personal  representative,  and  attested  by  the  clerk 
or  his  deputy,  which,  in  case  of  a  mortgage  or  deed  of  trust,  shall  have  the 
effect  to  reinvest  the  title  in  the  mortgagor  or  grantor,  or  person  entitled 
thereto.  This  provision  shall  not  be  held  to  change  the  existing  law  if  no 
-such  entry  be  made." 

The  foregoing  section  is  simply  declaratory  of  an  equitable  principle,  and 
is,  therefore,  not  the  only  and  exclusive  remedy  to  which  the  mortgagor  is 
entitled  in  order  to  obtain  a  release  of  the  mortgage  lien  upon  the  payment 
•of  the  mortgage  debt. 

It  is  a  well-settled  principle  that  the  payment  of  a  mortgage  debt,  without 
\a  release  or  even  receipt,  extinguishes  the  mortgage  lien  as  against  the  mort- 
gagee and  all  others  claiming  through  him.  But,  nevertheless,  "the  mort- 
gagor may  maintain  a  bill  against  the  mortgagee,  or  his  heirs,  for  a  release 
or  reconveyance  afterpayment."  But  this  is  not  because  the  payment  is 
not  extinguishment,  but  only  because  the  fact  of  payment  may  not  be,  at 
all  times,  conveniently  susceptible  of  proof  without  written  or  record  evi- 
dence. Such  a  bill,  in  such  a  case,  is  filed  as  a  precautionary  measure.  But 
the  fact  of  payment  is  sufficient  if  it  can  be  made  to  appear  without  a  re- 
conveyance, "particularly  if  it  be  manifested  by  a  decree  of  court."  (Breck- 
inridge's Heirs  v.  Ormsby,  J  J.  J.  M.,  236.) 

It  may  be  said  that  the  fact  of  payment  is  sufficiently  manifested  by  the 
record  of  this  case.  If  all  the  land  embraced  in  said  mortgage  lay  in  Frank- 
lin county  then  there  would  be  a  good  deal  in  such  an  argument,  for  it 
then  could  be  said  that  the  fact  of  payment  was  "conveniently  susceptible 
•of  proof"  by  the  court  proceedings.  But  a  part  of  the  land  mortgaged  lies 
in  Hancock  county,  some  two  hundred  miles  distant  from  the  court  records 
of  Frarfklin  county.  Should  the  appellant  wish  to  sell  the  land  in  Hancock 
•county,  and  should  be  able  to  make  an  advantageous  sale  of  it  provided  the 
title  was  clear,  it  is  hardly  probable  that  the  person  proposing  to  make  the 
purchase  would  be  willing  to  take  the  appellant's  word  that  the  mortgage 
<debt  had  been  paid;  and  it  is  not  unreasonable  to  suppose  that  be  would  not 
put  himself  to  the  trouble  and  expense  to  come  to  Frankfort  to  see  whether 
or  not  the  debt  had  been  paid;  nor  is  it  uunreasonable  to  suppose  that  he 
would  not  incur  the  expense  of  having  the  matter  investigated;  nor  is  it  un- 
reasonable to  suppose  that  he  would  prefer  not  to  rely  upon  the  report  of  strang- 
ers in  reference  to  said  matter,  especially  as  they  might  be  personal  friends  of 
the  appellant.  Also  the  mortgage  standing  upon  the  county  oourt  records  as 
unreleased  would  probably  injure  the  appellant's  credit  with  the  commercial 
world  were  he  so  engaged,  or  did  he  propose  to  so  engage.  So  it  seems  to 
us  that,  independently  of  the  statute,  supra,  the  appellant  is  entitled  to 
xecord  proof  of  the  payment  of  said  debt,  and  that  such  proof  ought  to  be 
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micb  as  would  afford  tbe  appellant  the  prompt  and  ready  means  of  showing 
that  said  debt  was  paid,  and  that  a  deed  of  release,  duly  acknowledged,  in 
order  that  it  may  be  recorded  in  the  Hancock  County  Court,  furnishes  not 
only  satisfactory  but  convenient  evidence  of  said  payment.  Besides,  taking 
the  statute,  supra,  as  analogy,  it  would  suggest  that  the  chancellor  ought  to 
require  the  mortgagee  to  execute  and  acknowledge  a  deed  of  release  in  order 
that  it  might  be  recorded  in  the  county  court  where  the  mortgage  was 
recorded.  It  was  the  duty  of  the  appellant  to  draw  up  the  deed  of  release  in 
proper  form  and  tender  the  same  to  the  appellee,  together  with  the  fees  for 
taking  the  acknowledgment,  for  him  to  sign  and  acknowledge;  thereupon 
it  was  the  duty  of  the  appellee  to  sign  and  acknowledge  tbe  same. 

But  the  appellee  contends  that  the  court  had  no  jurisdiction  to  require 
him,  under  the  circumstances  above  stated,  to  sign  and  acknowledge  said 
deed  of  release,  fn  answer  to  this  contention  it  is  sufficient  to  say  that  the 
case  was  still  on  the  docket,  and  the  parties  were  all  before  the  court  for  the 
purpose  of  any  proper  order  to  be  made  in  the  case ;  and  the  appellee  stood 
before  the  court  acknowledging  that  the  appellant  had,  by  the  coercive 
power  of  the  court  which  he  had  invoked,  paid  in  full  the  mortgage  debt, 
and  that  his  entire  claim  had  l>een  satisfied ;  therefore  it  would  seem  to  fol- 
low, as  a  legal  sequence,  that  the  court,  upon  the  motion  of  the  appellant, 
had  jurisdiction  to  compel  the  appellee  to  furnish  the  appellant  with  written 
evidence  by  way  of  a  release,  duly  acknowledged,  that  the  latter  had  paid 
tbe  debt  in  full.  As  just  said,  the  court  oontpelled  the  appellant  to  pay  the 
de'ut,  the  appellee  stood  before  the  court  acknowledging  the  payment ;  there- 
upon it  would  seem  but  just  that  the  court  should  have  the  incidental  in- 
herent power  to  require  the  appellee  to  furnish  the  appellant  with  satisfactory 
and  convenient  evidence  that  the  debt  had  been  paid  and  the  mortgage  lien 
thereby  discharged. 

The  judgment  of  the  lower  court  is  reversed,  with  directions  for  further 
proceedings  consistent  with  this  opinion. 


TALBOTT,  &c.  v.  LANCASTER,  ASS'EE,  &c. 
(Filed  October  23,  1888— Not  to  be  reported. ) 

Subrogation— Assignment  for  creditors— When  a  security  is  given  with  the 
intention  that  it  shall  be  applied  to  the  payment  of  the  debt  for  the  relief  of 
the  surety,  or  to  enable  the  creditor  to  make  his  debt,  equity  will  substitute 
him  to  the  rights  of  the  surety;  and  he  may  maintain  an  action  in  his  own 
name  to  have  the  property  applied  to  the  payment  of  his  debt. 

To  indemnify  his  sureties  in  certain  notes  a  debtor  assigned  to  them  two 
notes  secured  by  a  mortgage  on  land.  The  sureties  made  an  assignment  for 
the  benefit  of  creditors,  and  the  mortgaged  land  being  about  to  be  sold 
under  decree  the  assignee,  by  consent  of  creditors,  bid  it  in  for  $5,000.  Out 
of  the  general  fund  in  his  hands  belonging  to  the  trust  estate  the  assignee 
paid  taxes  and  other  charges  on  the  land,  amounting  to  $2,254.63.  There- 
after the  holder  of  the  debt  for  which  the  sureties  were  bound  filed  a  plead- 
ing in  tbe  action  which  had  been  brought  to  settle  the  assigned  estate, 
asking  to  be  subrogated  to  the  benefit  of  the  mortgage  debt  assigned  to 
the  sureties,  and  asking  that  the  assignee  be  required  to  account  for  the  sum 
at  which  he  had  bid  in  the  property.  Thereafter,  on  motion  of  the  assignee, 
and  without  objection,  the  property  was  again  sold  and  brought  but  $2,000. 
and  the  report  of  sale  was  confirmed  without  exceptions.    Held— That  the 
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oreditor  having  so  long  delayed  the  assertion  of  his  right  to  substitution  it 
is  equitable  that  what  was  finally  realized  from  the  land  should  be  first  ap- 
plied in  paymont  of  what  had  been  expended  by  the  assignee  in  the  interim, 
out  of  the  general  trust  fund,  in  relieving  the  land  from  claims  which  the 
oreditor  would  have  been  compelled  to  pay  before  he  could,  by  substitute 
have  realized  any  thing  from  it  upon  his  debts. 

John  D.  Wiokliffe  for  appellants. 

C.  T.  Atkinson  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

June  9.  1876,  J.  L.  Spalding  assigned  to  J.  M.  and  S.  P.  Lancaster  two 
notes  upon  the  Johnsons , secured  by  mortgage  upon  a  Louisiana  plantation, 
as  indemnity  to  them  as  his  sureties  upon  certain  notes,  among  which  were 
two  executed  respectively  to  the  guardian  of  the  appellants,  Benjamin  and 
Margaret  Talbott.  In  February,  1879,  the  La n casters,  both  as  partners  and 
individually,  assigned  their  property  for  the  payment  of  their  debts.  Spald- 
ing, as  well  as  one  Smith,  at  the  same  time  made  a  like  assignment.  Dar- 
ing the  same  year  actions  were  brought  in  the  lower  court  by  the  assignee 
to  settle  tht  estates,  and,  because  of  the  mutual  indorsements  by  the  assign- 
ors probably,  the  suits  were  heard  together. 

In  the  Lancaster  suit  issues  were  formed  between  the  partnership  and  in- 
dividual creditors  as  to  their  rights  as  to  the  partnership  and  individual 
property  of  the  debtors.  The  lower  court  placed  the  firm  creditor,  and  the 
creditor  of  both  the  individuals  in  the  firm,  upon  the  same  footing.  This 
action  was  reversed  by  this  court. 

While  the  case  was  pending  upon  appeal  the  assignee  procured  a  judgment 
upon  the  Johnson  notes  in  the  Louisiana  Federal  Court,  enforcing  the  mort- 
gage upon  the  plantation;  and,  it  being  about  to  be  sold  under  the  decree, 
an  order  was  entered  on  November  3,  1881,  in  the  suit  pending  in  this  State 
to  settle  the  trusts,  which,  inter  alia,  provides  as  follows:  "It  is  further  or- 
dered, by  consent  of  parties,  that  said  assignee  do,  at  said  sale,  bid  in  said 
property  in  his  discretion,  his  maximum  bid,  however,  not  to  exceed  the 
aggregate  of  said  debt  (mortgage),  interest  and  costs. "  When  this  order 
was  made  the  Talbott  claims  had  been  proven  and  allowed  in  these  suits  to 
settle  the  insolvent  estates.  All  parties  to  them  appear  to  have  been  acting 
upon  the  idea  that  the  Johnson  debt  belonged  to  the  trust  estate  as  general 
assets. 

The  assignee,  under  the  authority  thus  given  him.  bid  in  the  land  at  the 
Louisiana  sale  at  15,0' 0.     This  action  was  within  his  authority. 

The  land  appears,  from  the  tax  assessments,  to  have  subsequently  de- 
creased greatly  in  value.  For  instance,  in  18SvJ  the  taxes  upon  it  did  not 
equal  one  tenth  of  the  assessment  five  years  before.  Whether  this  resulted 
from  damage  by  Hoods  in  the  Mississippi  river,  which  was  contiguous  to  the 
land,  is  conjectural.  Taxes  to  a  large  amount  were  owing  upon  it,  and  the 
assignee,  out  of  the  general  fund  in  his  hands  belonging  to  the  trust  estate, 
expeuded,  in  payment  of  them  and  the  costs  and  fees  connected  with  the 
Louisiana  suit  and  a  prior  lien  upon  the  land,  the  sum  of  $2,254.53. 

February  12.  1885,  the  appellants,  Benjamin  Talbott  and  Margaret  Smith, 
nee  Talbott,  filed  an  answer  and  cross  petition,  averring  that  the  Louisiana 
land  debt  bad  been  assigned  by  Spalding  to  the  La n casters  to  secure  them 
In  their  liability  for  the  Talbott  debts,  which  had  never  been  paid;  that  they 
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were  entitled  to.  be  subrogated  to  the  benefit  of  it ;  that  the  land  had  been, 
sold  and  purchased  by  the  assignee  on  behalf  of  the  creditors  of  the  Lancas- 
ters  at  $5,000,  and  asking  that  he  be  required  to  account  to  them  for  this, 
sum.  George  M.  Talbott  united  in  this  pleading,  but  the  debt  owing  to 
him  by  Spalding  was  not  named  in  the  assignment  of  the  Johnson  notes  to 
the  Lancasters.  The  creditors  responded  that  the  assignee,  under  the  order 
of  the  court,  supra,  had  bid  in  the  land  for  the  benefit  of  the  Lancaster  es- 
tate, and  as  a  part  of  its  assets  and  to  prevent  its  sacrifice;  and  that,  if  the 
appellants  were  entitled  to  be  substituted  to  the  rights  of  the  Lancasters  as 
to  the  Johnson  notes  and  lien  upon  the  land,  the  general  estate  of  the  Lan- 
casters was  equitably  entitled  to  be  first  paid,  out  of  what  might  be  realized, 
from  the  land,  the  $2,254.53  that  the  assignee  had  paid  out  as  taxes,  etc, 
upon  it. 

October  29,  1885,  the  appellants,  save  George  M.  Talbott,  made  a  motion 
to  oompel  the  assignee  to  pay  over  to  them  said  $5,000,  less  $808,  which  they 
claimed  was  the  costs  attending  the  Louisiana  suit.  This  motion  was  over- 
ruled. October  30,  1885,  upon  the  motion  of  certain  creditors  of  the  Lancas- 
ters and  the  assignee,  he  was  ordered  to  sell  the  Louisiana  plantation.  No 
objection  or  exception  was  entered  to  this  order.  The  property  was  sold 
January  25,  1888.  It  brought  but  $2,005,  or  less  than  the  assignee  had  paid 
out  on  account  of  it.  No  exceptions  were  filed  to  the  report  of  the  sale,  and 
it  was  confirmed. 

The  court  below  recognized  the  right  of  substitution  contended  for,  bu*» 
allowed  the  creditors  of  the  Lancasters  a  lien  upon  the  proceeds  to  the  ex- 
tent of  the  $2,264.53,  which  consumes  same;  and  of  this  complain  is  now 
made. 

It  is  well  settled  that  when  a  security  is  given  with  the  intention  that  it 
shall  be  applied  to  the  payment  of  the  debt  for  the  relief  of  the  surety,  or  to 
enable  the  creditor  to  make  his  debt,  equity  will  substitute  him  to  the  rights 
of  the  surety.  He  may  maintain  an  action  in  his  own  name  to  have  the 
property  applied  in  payment  of  his  debt.  (Bank  of  the  United  States  v. 
Stewart,  &c,  4  Dana,  29;  Shackleford  v.  Stockton,  &c,  6  B.  M.,  390;  Mack- 
lin  v.  Northern  Bank,  83  Ky.,  314.) 

It  is  manifest  from  this  record,  however,  that  the  object  in  empowering 
the  assignee  to  bid  in  the  land  in  a  certain  event  was  to  prevent  its  sale  at 
a  sacrifice.  It  had  not  then  been  finally  determined  how  the  Lancaster  es- 
tate should  be  distributed,  and  all  parties  to  the  suits  to  settle  the  trust 
estates  were  acting  upon  the  idea  that  whatever  might  be  realized  from  the 
sale  of  the  land  would  go  into  the  general  fund,  and  abide  the  ruling  of  this 
court  as  to  its  distribution.  They,  therefore,  agreed  to  the  order  authoriz- 
ing the  assignee  to  bid  in  the  property  in  a  certain  event.  All  of  the  parties 
to  the' actions,  including  the  appellants,  or  at  least  their  guardian,  if  tbey 
were  not  then  sui  juris  (which  does  not  clearly  appear  from  the  record)  were 
parties  to  this  consent  order.  They  thereby  made  the  assignee  their  agent ; 
and  by  the  purchase  he  took  the  land  in  lieu  of  the  notes,  and  for  the  benefit 
of  such  of  them  as  might  be  entitled  to  distribution  of  whatever  might  be 
finally  realized  from  it. 

The  change  of  assets  from  notes  to  land  was  by  the  consent  of  all  the  inter- 
ested parties;  and  to  now  allow  the  appellants  to  require  the  assignee  to 
bring  into  court  for  their  benefit  a  sum  equal  to  that  at  which  the  land  was 
bid  in  by  him  would  not  only  sanction  them  in  an  act  of  bad  faith,  but  give 
them  an  inequitable  advantage.  They  were  silent  from  June  9,  1876,  when 
the  Johnson  notes  were  assigned  by  Spalding  to  the  Lancasters,  until  Feb- 
ruary 12,  1885,  as  to  the  assertion  of  their  right  of  substitution.  They  failed 
to  assert  it  from  November  3,  1881,  when  the  agreed  order  was  made  to  the* 
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"purchase  by  the  assignee,  until  1885,  and  in  the  interim  the  assignee,  io 
good  faith,  had  relieved  the  land  from  claims  which  the  appellants  would 
liave  been  compelled  to  pay  before  they  could,  by  substitution,  have  realized 
anything  from  it  upon  their  debts. 

The  general  fund  of  the  trust  estates  having  been  thus  used,  it  is  equitable 
that  what  was  finally  realized  from  the  land  should  be  applied  first  in  pay- 
ment of  what  has  been  so  expended.  The  cost  of  realizing  on  the  collaterals 
must  be  first  paid.  The  land  having,  by  the  agreement  of  all  parties,  taken 
their  plaoe,  the  necessary  expense  of  converting  it  into  proceeds,  and  which 
the  assignee  bona  fide  advance*}  out  of  the  general  fund  of  the  trust  estates, 
must  be  first  returned.  The  appellants  recognized  this  equity  by  their  mo- 
tion to  compel  the  assignee  to  biing  the  $5,000  into  court,  less  the  1603  of 
costs  attending  the  Louisiana  suit.  The  expenses  of  realising  upon  the  col- 
lateral exceeding  the  proceeds,  the  indemnity  failed. 

It  is  true  the  agreement  on  file  recites  that  "the  assignee  purchased  said 
property  for  the  partnership  creditors  of  S.  P.  &  .1.  M.  Lancaster  at  his 
bid  of  $5,000;"  but  construing  this  in  the  light  of  the  record,  it,  in  our  opin- 
ion, merely  means  that  he  bid  in  the  property  for  their  estate. 

The  judgment  below  is  equitable  and  is  affirmed. 


HOWARD  v.  HOWARD,  NEXT  FRIEND.  <feo. 
(Filed  October  23,  1HH.S.) 

1.  Persons  of  unsound  mind — Action  by  next  friend— Under  subsection  3 
of  section  35  of  the  Civil  Cede  a  person  of  unsound  mind  having  no  com- 
mittee may  sue  by  his  next  friend;  and  the  exprej-sion,  ''person  of  unsound 
mind,"  as  used  in  that  section  embraces  not  only  lunatics,  hut  jxrsons 
whose  minds  have  become  so  impaired  by  disease  or  other  cause  as  to  be 
unable  to  take  care  of  their  own  interests. 

2.  Same — Prejudicial  errors— When  an  aetb  n  has  been  thus  brought  by 
one  styling  himself  as  next  friend  of  an  adult,  person  alleged  to  be  of  un- 
sound mind,  and  the  j  erson  in  whose  behalf  the  action  purports  to  be 
brought  appears  in  court  and  protests  that  he  is  not  of  weak  or  unsound 
mind,  and  that  the  suit  was  instituted  and  is  prosecuted  without  his  au- 
thority and  against  his  will,  the  chancellor  should  direct  an  inquiry  as  to 
whether  his  mind  is  so  impaired  as  to  render  him  incapable  of  understand- 
ing and  appreciating  his  property  rights  to  such  an  extent  as  to  render  him 
unable  to  protect  himself  against  designing  persons;  and  if  the  verdict  of 
the  jury  be  in  the  affirmative,  the  chancellor  should  appoint  a  committee  for 
the  person  and  allow  the  person  thus  appointed  to  prosecute  the  suit  in  his 
name;  but  if  the  verdict  should  be  in  the  negative  then  the  suit  should  be 
dismissed,  unless  the  court,  from  the  evidence  before  the  jury,  should  detm 
it  proper  to  take  other  steps  in  the  matter. 

The  chancellor  erred  in  this  case  in  not  directing  an  inquiry  by  a  jury,  as 
above  indicated,  but  as  the  person  alleged  to  be  of  unsound  mind  has  died 
since  the  appeal  was  taken,  and  the  case  has  been  revived  in  the  name  of  his 
heirs,  to  whose  interest  it  is  to  have  the  judgment  affirmed,  th*  court  will 
not  reverso  for  an  error  entirely  personal  to  the  decedent,  and  which  could 
in  no  manner  affect  the  rights  of  the  defendant,  the  surviving  appellant. 

3.  Deeds— Mental  capacity  of  grantor— As  the  deed  sought  to  be  set  aside 
in  this  case  was  executed  by  the  grantor  without  any  adequate  considera- 
tion, and  when  his  mind  from  age,  disease  aud  exoesslve  use  of  whisky  had 
become  so  impaired  as  to  render  him  incapable  of  understanding  the  value 
of  his  property  and  of  disposing  of  it  by  sale  or  otherwise,  the  judgment  of 
the  chancellor  granting  the  relief  sought  must  be  affirmed. 
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Emmet  M.  Dickson  for  appellant. 

Russell  Mann  and  McMillan  &  Talbott  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Oplaion  of  the  court  by  Judge  Bennett. 

The  appellee.  Matt.  Howard,  claiming  to  sue  as  the  next  friend  of  Elijah^ 
Howard,  filed  his  petition  in  the  Bourbon  Circuit  Court  against  John  How- 
ard, in  which  he  sought  to  annul  or  set  aside  a  deed  executed  by  Elijah 
Howard  to  John  Howard,  by  which  the  former  conveyed  to  the  latter  about 
one  hundred  and  fifteen  acres  of  land.  The  appellee  sought  to  set  aside  said 
conveyance  upon  the  ground  that  Elijah  Howard,  at  the  time  of  making  it, 
was,  from  age  and  disease,  too  weak  in  mind  to  understand  the  nature  of 
said  contract  and  to  resist  the  arts  and  wiles  of  the  appellant,  who  exercised 
them  for  the  purpose  of  defrauding  said  Elijah,  and  did  defraud  him  into 
making  said  contract. 

Elijah  Howard  filed  an  affidavit  in  the  case,  in  which  he  alleged  that  he 
was  not  of  weak  or  unsound  mind;  that  he  understood  the  nature  and  scope 
of  said  contract:  that  it  was  for  a  valuable  consideration,  and  he  wished  it 
to  stand;  that  the  suit  was  brought  without  authority  and  against  his  will, 
and  he  wished  it  dismissed;  he,  accordingly,  moved  the  court  to  dismiss  it, 
but  the  court  overruled  his  motion.  He  thereafter  tendered,  and  requested' 
permission  to  file,  an  answer,  in  which  he  set  up  substantially  the  facts! 
stated  in  his  affidavit;  but  the  court  overruled  his  motion  to  file  it. 

The  appellant,  John  Howard,. by  his  answer  put  in  issue  the  appellee's 
allegations  of  fraud,  want  of  consideration,  and  the  weakness- or  unsound- 
ness of  Elijah  Howard's  mind. 

The  chancellor  upon  final  hearing  set  aside  said  contract,  and  John  and 
Elijah  Howard  have  appealed  to  this  court.  Since  the  appeal  Elijah  How- 
ard has  departed  this  life,  and  the  case  has  been  revived  in  the  name  of  his 
brothers  and  sisters— his  next  of  kin— who,  owing  to  their  interests  being  on 
the  side  of  the  judgment  of  the  lower  court,  must  be  regarded  as  appellees, 
and  seeking  to  affirm  the  judgment  of  the  lower  court. 

The  appellant  contends  that  the  chancellor,  upon  the  affidavit  and  motion, 
of  Elijah  Howard  to  dismiss  the  case,  had  no  jurisdiction  to  proceed  with 
the  case  to  a  hearing  and  judgment  upon  its  merits,  but  he  should  have 
issued  a  writ  of  inquisition  out  of  chancery  for  the  purpose  of  having  a  jury 
try  the  issue  whether  or  not  Elijah  Howard  was  an  imbecile;  if  yea,  to  ap- 
point a  committee  to  prosecute  said  suit;  if  nay,  to  dismiss  it. 

By  the  English  chancery  practice  the  court  had  no  inherent  and  general 
jurisdiction  over  idiots  and  lunatics  as  it  did  of  infants.  The  king,  as. 
parens  patriae,  exercised  essential  power  over  idiots  and  lunatics,  which 
power  he  "delegated  to  the  chancellor  as  a  personal  representative  of  the 
crown  by  means  of  an  official  instrument  called  the  'Sign  Manual,'  signed 
by  the  King's  own  signature,  and  sealed  with  bis  own  privy  seal."  The 
power  thus  conferred  was  exercised  by  the  chancellor  alone,  and  not  by  the 
court.  This  special  jurisdiction  of  the  chancellor  was  exercised  as  follows- 
Some  friend  of  the  alleged  lunatic  or  idiot  would  address  a  petition  to  the 
chancellor  personally,  setting  forth  the  faot  that  such  person  was  a  lunatic 
or  idiot.  Thereupon  the  chancellor  would  issue  a  special  commission,  directs 
ing  a  judicial  Inquisition  of  the  alleged  idiocy  or  lunacy,  which  was  always. 
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tried  by  a  jury ;  so  long  as  their  finding  stood  unimpeaohed  it  was  conclu- 
sive. Upon  the  return  of  the  commission  and  inquisition,  if  the  party  was 
found  to  be  a  lunatic  or  idiot,  the  chancellor  appointed  a  committee,  whose 
duty  it  was  to  take  oharge  of  the  person  and  property  of  the  lunatic  or  idiot. 
This  committee,  in  his  character  as  trustee  for  the  lunatio  or  idiot,  became 
subject  to  the  jurisdiction  of  the  court  of  chancery,  that  is  to  say,  as  the 
oourt  of  chancery  had  inherent  and  general  jurisdiction  over  trusts  and 
trustees,  it  acquired  jurisdiction  of  the  person  and  property  of  the  idiot  or 
lunatic  through  his  committee,  whose  office  was  in  the  nature  of  that  of  a 
trustee. 

This  court,  in  the  cases  of  Nailor  v.  Nailor,  4  Dana,  339,  and  Shaw  v. 
Dixon,  6  Bush,  644,  decided  that  a  court  of  equity  had  no  jurisdiction  to 
hear  and  determine  upon  its  merits  a  case  brought  by  persons  to  set  aside  a 
sale  of  another  person's  property  upon  the  ground  that  such  person  was  of 
.  unsound  mind,  and  incompetent  to  make  the  sale.  But  where  the  petition 
set  up  facts  showing  that  such  person  was  of  unsound  mind,  and  not  capable 
of  taking  care  of  his  property,  the  chancellor  would  not  dismiss  it,  but  treat 
it  as  an  information  upon  which  he  would  direct  an  inquisition  against 
such  person  to  be  tried  by  a  jury,  and  if  he  was  found  to  be  of  unsound 
mind,  then  the  court  would  appoint  a  committee  to  take  charge  of  bis  per- 
son and  estate,  and  to  prosecute  in  his  name  the  action  instituted  by  such 
persons. 

In  the  cases  supra  the  persons  filing  said  petitions  did  not  file  them  in 
the  name  of  the  alleged  imbeciles  as  their  next  friend  nor  did  they  have 
such  a  direct  interest  in  the  property  as  would  entitle  them  to  bring  suit  in 
their  individual  names  or  in  conjunction  with  the  alleged  imbeciles  to  set 
the  sale  aside.  Also,  in  the  cases  supra,  this  court  not  only  recognized  and 
adopted,  in  substance,  the  English  chancery  practice  in  reference  to  lunatics 
and  idiots,  but  extended  the  practice  to  such  persons  who,  by  reason  of  age 
or  disease,  bad  become  imbeciles  or  unsound  in  mind  to  such  an  extent  as 
to  render  them  incapable  of  taking  care  of  their  property,  etc. 

By  subsection  3  of  section  36  of  the  Civil  Code  it  is  provided  as  follows. 
<,rFbe  action  of  an  infant  or  of  a  person  of  unsound  miod.  who  resides  in 
this  State,  and  who  has  no  guardian,  curator  or  committee  residing  herein, 
or  whose  guardian,  curator  or  committee  refuses  to  sue,  or  his  action  against 
his  guardian,  curator  or  committee  may  be  brought  by  his  next  friend. " 

The  expression  as  used  in  the  foregoing  section,  "person  of  unsound 
mind,"  embraces  not  only  lunatics  but  persons  whose  minds  have  become  so 
i m pa) red  or  Infirm  (unsound)  by  age,  disease  or  other  cause,  as  to  be  unable 
to  take  care  of  their  own  interest. 

Said  station,  in  respect  to  allowing  a  lunatio  having  no  committee  to  sue 
by  his  next  friend,  make  an  innovation  upon  th«  elementary  chancery  prac- 
tice, which,  as  we  have  seen,  did  not  allow  a  lunatic  to  sue  by  his  next 
friend ;  but  in  reference  to  persons  of  weak  or  unsound  mind  said  section. 
by  allowing  them  to  sue  by  a  next  friend,  simply  declared  a  rule  of  chancery 
practice.  For,  as  said  in  Promeroy's  Equity  Jurisprudence,  volume,  3  sec- 
tion 1314,  "the  special  jurisdiction  above  described  is  confined  to  persons 
who  may  be  and  are  adjudicated  or  found  to  be  lunatics,  idiots  or  non  com- 
pos  mentis.  The  very  first  step,  in  order  that  the  court  may,  through  a 
committee,  control  the  person  and  property  of  the  particular  individual,  is 
a  proceeding  by  which  he  is  judicially  determined  to  belong  to  the  status  of 
lunatics  or  non  compos  mentis.  In  addition  to  this  peculiar  authority  the 
court  of  equity  may,  in  appropriate  cases,  in  pursuance  of  its  inherent  gen- 
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oral  powers,  proteot  the  property  of  persona  of  weak  or  unsound  mind,  who 
have  not  been,  and  who  even  can  not  be,  judicially  found  non  compos  men* 
tis.  These  two  jurisdictions  are  wholly  distinct.  The  former  is  special ;  the 
latter  is  the  general  jurisdiction  of  equity  exercised  not  by  reason  of  the  in- 
competency, but  notwithstanding  the  incompetency.  The  court  can  only 
exercise  such  equitable  jurisdiction  as  it  could,  under  the  same  circum- 
stances, have  exercised  at  the  suit  of  the  person  himself,  if  he  were  of  sound 
mind."  The  author  refers,  in  the  above  section,  to  the  suit  of  a  person  of 
weak  or  unsound  mind  by  his  next  friend. 

Having  seen  that  a  person,  under  the  section  of  the  Civil  Code  supra,  as 
well  as  under  the  chancery  praotioe,  of  weak  or  unsound  mind,  who  has  no 
committee,  may  sue  by  his  next  friend,  the  further  question  arises:  What  is 
the  proper  course  to  pursue  in  case  the  person,  who  is  an  adult,  alleged  to 
be  of  weak  or  unsound  mind,  appears  in  court  and  protests  that  he  is  not  of 
weak  or  unsound  mind;  and  that  the  suit  was  instituted  and  is  prosecuted 
without  his  authority  and  against  bis  will  ? 

The  law  presumes  an  adult  person  to  be  of  sound  mind,  and  capable  of 
managing  his  own  affairs;  and  the  mere  fact  that  it  is  alleged  in  a  petition 
by  a  parson  styling  himself  next  friend  that  a  particular  individual,  who  is 
an  adult,  is  of  weak  or  unsound  mind  and  not  capable  of  taking  care  of  his 
own  affairs,  does  not  destroy  that  presumption.  Such  petitions  are  brought 
in  the  name  of  the  person  alleged  to  be  of  weak  or  unsound  mind  by  bis 
next  friend;  and  it  is  to  he  presumed,  in  the  absence  of  anything  appearing 
to  the  contrary,  that  whatever  consent  to  the  bringing  of  the  suit  such  per- 
son is  capable  of  giving  has  been  obtained ;  and  that  it  is  in  fact  his  suit, 
for  it  is  really  in  his  name;  and  that  he  has  obtained  the  consent  of  a  friend 
as  the  most  competent  person  by  whom  he  wishes  his  case  to  be  conducted 
in  order  that  his  rights  may  be  the  better  protected.  But  he  makes  known 
to  the  courr  that  it  is  not  his  suit;  that  he  is  competent  to  take  care  of  his 
own  affairs;  that  the  supposed  friend  is  in  fact  an  iutermeddler.  The 
court,  in  such  a  state  of  case,  is  presented  with  the  question  :  What  is  the 
proper  course  to  pursue? 

The  individual  liberty  of  the  person  is  involved.  His  right  to  dispose  of 
himself  (provided  he  does  not  interfere  with  the  rights  of  others),  and  of  his 
property,  by  sale,  gift  or  otherwise,  as  he  pleases,  is  at  once  recognized  as 
an  absolute  right,  which  he  can  not  be  deprived  of  by  any  court  of  the  land 
— not  even  the  highest— unless  it  be  made  to  appear  that  he,  by  age,  disease 
or  other  cause,  has  ceased  to  be  a  man  by  so  far  losing  his  mind  as  to  be  in- 
capable of  taking  care  of  his  property,  and  has  become  the  victim  of  shrewd 
and  designing  persons.  But  when  be  puts  in  issue  the  fact  that  he  has  thus 
ceased  to  be  a  man,  and  has  become  a  mere  hulk,  how  is  the  faot  to  be  de- 
termined? It  seems  to  us  that  the  issue  which  thus  involves  his  personal 
liberty  should  be  settled  by  his  peers— a  jury  of  his  -country;  and,  for  that 
purpose,  the  chancellor  should  issue  bis  writ  out  of  chancery,  directing  an 
inquiry  by  a  jury  into  the  fact  as  to  whether  the  mind  of  the  person  was  so 
Impaired  by  age,  disease  or  otherwise,  as  to  render  him  incapable  of  under- 
standing and  appreciating  his  property  rights  to  such  an  extent  as  to  render 
feim  unable  to  protect  himself  against  designing  persons;  and  upon  the  ver- 
dict of  the  jury,  if  in  the  affirmative,  the  chancellor  should  appoint  a  com- 
mittee for  the  person,  and  allow  him  to  prosecute  the  suit  in  his  name;  but 
if  the  verdict  should  be  in  the  negative,  then  the  suit  should  be  dismissed, 
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MONARCH  v.  MATTHEWS,  &c. 
(Filed  October  25,  1888-Xot  to  be  reported.) 
Sales  of  personal  property— Damages— Appellees  sold  to  appellant  their 
crop  c1  corn,  the  corn  to  be  delivered  in  appellant's  barge  at  the  farm,  and 
to  be  taken  "by  the  first  of  February  next,  or  as  soon  thereafter  as  a  barge 
can  be  loaded  on  or  near  the  bank  as  to  load  said  barge  from  wagons."  Ap- 
pellees, upon  the  faith  of  a  compliance  with  the  contract  by  appellant, 
placed  the  corn  in  the  bottom  convenient  for  delivery,  where  it  was  exposed 
to  the  danger  of  an  overflow,  made  no  effort  to  sell  it  to  any  other  person  or 
otherwise  dispose  of  it,  and  was  ready,  with  hands  and  wagons  at  the  place., 
to  make  the  delivery.  Appellant  neglected  to  use  the  means  which  he 
might,  with  reasonable  diligence,  have  used,  and  which  the  contract  re-, 
quired  him  to  use,  to  receive  the  corn,  and  In  consequence  a  portion  of  It 
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unless  the  court,  from  the  evidence  before  the  jury,  should  deem  it  proper  to 
take  other  steps  in  reference  to  the  matter. 

It  will  be  readily  seen,  from  what  has  been  said,  that  the  chancellor  erred 
in  not,  upon  the  issue  raised  by  Elijah  Howard,  taking  the  course  above  in- 
dicated. But  since  this  appeal  was  taken  Elijah  Howard  has  departed  this 
life  intestate,  and  the  case  has  been  revived  in  the  name  of  his  heirs;  and 
the  judgment  of  the  lower  court  being  in  their  favor,  they  stand  in  this 
court  as  asking  an  affirmance  of  the  judgment  notwithstanding  the  error 
that  was  committed  to  the  prejudice  of  Elijah  Howard.  The  said  error  was 
in  reference  to  the  rights  of  Elijah  Howard  alone,  which  consisted  in  the  re-  ; 

fusal  of  the  chancellor,  under  the  circumstances  above  named,  to  have  a 
jury  empaneled  to  pass  upon  the  condition  of  Howard's  mind,  and  in  assum- 
ing to  pass  upon  that  question  himself.  The  error  of  the  court  was  entirely 
personal  to  Elijah  Howard,  and  could  in  no  manner  affect  the  rights  of  the 
appellant  for  if  the  proof  does  not  sustain  the  allegations  of  the  petition, 
then  it  should  be  dismissed,  and  the  appellant  would  be  made  secure  in  his 
contract  of  purchase.  On  the  other  hand,  if  the  proof  sustains  the  allega- 
tions of  the  petition,  then,  in  equity  and  good  conscience,  the  contract,  as 
the  case  now  stands,  ought  to  be  set  aside.  Therefore,  the  question  arises: 
Does  the  proof  sustain  the  judgment  of  the  lower  court?  • 

Without  going  into  the  proof  in  detail,  for  it  would  make  this  opinion  too 
long,  it  is  clearly  shown  by  the  proof  that  Elijah  Howard's  mind,  from  age, 
disease  and  excessive  use  of  whisky,  had  become  so  much  impaired  as  to  he 
incapable  of  understanding  and  appreciating  the  value  of  his  property,  and 
of  judiciously  disposing  of  the  same  by  sale  or  otherwise;  and  that  the  ap- 
pellant knew  that  such  was  the  fact ;  and  that  the  appellant  had  great  in- 
fluence over  him  ;  that  the  appellant  did  influence  him  to  convey  to  him  (the 
appellant,)  said  tract  of  land,  which  was  worth  at  least  forty  dollars  per  acre, 
without  any  adequate  consideration  therefor;  for  the  proof  clearly  shows 
that  the  work  and  labor  of  Elijah  Howard's  wife  for  the  appellant,  from 
1871  until  her  death  in  1879,  and  the  property  and  money  that  Elijah  How- 
ard let  the  appellant  have,  were  worth  the  board  of  Elijah  and  his  wife  from 
1871  until  her  death,  and  his  board  from  that  period  until  the  said  deed  was 
made  in  1883;  and  that  the  use  of  said  tract  of  land,  which  the  appellant 
had  from  the  time  of  said  conveyance,  was  worth  Elijah's  board  from  and 
after  said  period. 

The  judgment  of  the  lower  court  is  affirmed. 
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was  rendered  worthless  by  a  flood  in  the  river.  In  this  action  by  appellees 
to  recover  of  appellant  the  damages  sustained,  Held — That  there  was  a 
breach  of  the  contract,  for  which  the  plaintiffs  have  a  right  to  recover  to  the 
extent  they  were  damaged  in  consequence  of  the  defendant's  neglect.  And 
as  the  corn  was  rendered  worthless,  the  court  did  not  err  in  fixing,  as  the 
measure  of  damages,  the  price  of  as  much  of  the  corn  as  the  defendant  might 
have  saved  if  he  had  used  such  diligence  as  the  contract  required  of  him.  It 
is  not  necessary  to  determine  whether  the  title  had  passed. 

Haycraft  &  Slack  and  E.  W.  Hines  for  appellant. 

W.  J.  &  J.  J.  Sweeney  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  conrt  by  Chief  Justice  Lewis. 

Appellees  instituted  this  action  to  reoover  damages  for  an  alleged  breach) 

of  the  following  contract: 

"Owensboro,  Ky.,  December  10,  1883. 

"We  have  this  day  sold  to  R.  Monarch  our  entire  crop  of  oorn,  except 
enough  to  run  the  farm,  say  one  thousand  bushels,  more  or  less.  Said  oorn 
to  be  weighed  on  the  farm  and  delivered  in  his,  Monarch's,  barge  at  the 
farm,  for  which  he  agrees  to  pay  us  40  cents  per  bushel  for  all  good,  sound, 
merchantable  corn  at  seventy  pounds  to  the  bushel.  Corn  to  be  taken  by 
the  1st  of  February  next  or  sooner,  at  the  purchaser's  option,  or  as  soon 
thereafter  as  a  barge  can  be  landed  on  or  near  the  bank  as  to  load  said  barge- 
from  wagons.  MATTHEWS  &  SMEATHERS." 

The  action  having  been  submitted  to  the  court  for  trial  and  a  jury,  by 
agreement,  waived,  it  was  adjudged  that  the  plaintiffs  recover  of  the  defend- 
ant the  sum  of  $303, 60,  and  interest  from  February  2,  1884.  And  from  that 
judgment  the  defendant  has  appealed,  and  the  plaintiffs  have  been  granted 
a  cross  appeal. 

The  damages  sued  for  are  alleged  to  have  resulted  from  a  failure  of  the  de- 
fendant to  have  a  barge  or  barges  at  the  place  designated  of  sufficient 
capacity  to  receive  and  take  away  the  corn  within  the  time  agreed,  whereby* 
1,600  buihels  were  destroyed  by  an  overflow  of  water  upon  the  bottom  land 
whero  it  was  raised. 

The  law  and  facts  found  by  the  court,  upon  which  the  judgment  was 
based,  are,  in  substance,  as  follows:  That  it  was  not  the  duty  of  the  defend- 
ant to  receive  the  corn  until  after  February  1 ;  that  it  was  to  be  received  by 
that  date  if  the  water  was  over  the  bar  so  as  the  corn  oould  be  loaded  into 
the  barge  from  the  bank,  and  as  the  evidence  does  not  show  such  was  the 
case  before  chat  time,  the  defendant  was  not  until  then  bound  to  begin  re- 
ceiving it;  that  the  defendant  should  have  caused  the  second  barge  to  be 
taken  to  the  place  for  receiving  the  corn  upon  the  return  to  his  distillery  of 
the  first  barge  loaded,  which  would  have  enabled  him  to  have  loaded  on  the 
6th,  7th,  8th  and  9th  of  February,  1884;  that  the  plaintiffs,  if  the  barge  had 
been  there,  oould  have  loaded  800  bushels  per  day,  or  3,200  bushels  in  the 
four  days.  And  that  the  plaintiffs  lost  759  bushels  by  reason  of  the  negleot 
of  the  defendant,  which  was  the  difference  between  what  was  actually 
loaded  and  what  could  have  been  loaded  had  the  defendant  complied  with 
the  contract. 

The  evidence  is  not  full  and  precise  as  to  the  actual  number  of  bushels 
lost  by  the  plaintiffs.  And  the  manner  in  which  the  court  arrived  at  the 
result  announced  was  by  deducting  the  amount  of  oorn,  whioh  was  not  de- 
stroyed by  the  flood  and  was  afterwards  received  and  accounted  for  by  the* 
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'defendant,  from  what  might  have  been  put  on  the  barge  during  the  four 
days  mentioned  first  previous  to  the  overflow  and  while  the  river  was  rising. 
.As  the  evidence  does  not  show  the  precise  number  of  bushels  actually  lost, 
we  know  of  no  better  criterion  for  determining  the  question  than  that 
adopted  by  the  court,  and  hence  the  appellee  is  not  in  a  position  to  complain 
of  that  finding  of  faot,  nor  has  the  appellant  cause  of  complaint,  for,  by  a 
compliance  with  bis  contract,  3,300  bushels  more  might  have  been  received 
and  saved  before  the  flood  than  was  done. 

This  being  an  action  to  recover  damages  for  a  breach  of  a  contract  by  the 
purchaser  it  is  not  necessary  to  discuss  the  question  whether  the  title  to  the 
corn  was,  at  the  time  of  the  flood,  in  him,  and  at  his  risk,  or  in  the  seller, 
for,  if  the  latter  was  ready  and  able  to  comply  with  his  part  of  the  contract, 
and  the  defendant,  purchaser,  with  notice  of  that  faot,  failed  to  comply  on 
bis  part  and  in  consequence  thereof  the  corn,  or  any  of  it,  was  lost  and  de- 
stroyed, there  was  a  breach,  for  which  the  plaintiff  has  a  right  to  recover  to 
•the  extent  he  was  damaged. 

The  contract  must  have  been  made  by  the  parties  with  knowledge  of  the 
difficulties  and  contingencies  incident  to  the  delivery  of  corn  on  the  bank  of 
the  river  at  that  season  of  the  year.  The  plaintiffs,  upon  the  faith  of  a  com- 
pliance with  the  contract  by  the  defendant,  placed  the  corn  in  the  bottom 
convenient  for  delivery,  where  it  was  exposed  to  the  danger  of  an  overflow, 
made  no  effort  to  sell  it  to  any  other  person  or  otherwise  dispose  of  it,  and 
was  ready,  with  hands  and  wagons  at  the  place,  to  make  the  delivery;  in 
fact  the  evidence  discloses  no  failure  or  neglect  on  bis  part  to  comply  with 
the  contract. 

On  the  other  hand,  the  defendant  neglected  and  failed  to  use  the  means 
"which  he  might,  with  reasonable  diligence,  and  the  contract  required  him 
to  use,  to  receive  the  corn,  and  in  consequence  thereof  a  portion  of  it  was 
lost  and  destroyed,  and  to  the  extent  of  such  loss,  as  found  by  the  lower 
court,  we  think  the  plaintiff  is  entitled  to  recover.  Otherwise,  the  plain  role 
founded  upon  justice  and  fair  dealing  would  have  to  be  reversed,  and  the 
party  complying,  instead  of  the  one  violating  a  contract,  be  made  to  suffer 
the  loss  resulting  from  a  breach,  for  the  evidence  makes  it  plain  that  if 
the  defendant  had  used  such  diligence  as  the  contract  required  of  him  at 
least  the  number  of  bushels  found  by  the  court  to  have  been  lost  in  conse- 
•quence  of  his  neglect  might  have  been  saved. 

As  the  evidence  shows  that  all  the  corn,  except  what  the  defendant  re- 
ceived after  the  flood,  was  rendered  worthless,  the  lower  court  did  not  err  in 
fixing  the  price  of  the  corn  as  the  measure  of  damages. 

Judgment  affirmed  on  appeal  and  cross  appeal. 


PORTER,  &c.  v.  GREEN. 
(Filed  October  25,  18S8— Not  to  be  reported.) 
Fraudulent  conveyances— As  it  is  manifest  that  the  conveyance  by  a  father 
to  his  sons  which  is  attacked  in  this  case  was  executed  by  the  grantor  to 
avoid  the  liability  that  he  was  under  by  reason  of  his  failure  as  sheriff,  the 
appellants,  who  were  the  sureties  in  his  official  bond,  and  have  had  to  make 
good  bis  defalcation,  are  entitled  to  have  the  conveyance  set  aside.  The  de- 
iense  that  the  conveyance  was  executed  in  compliance  with  a    verbal  con- 
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tract  for  the  sale  of  the  land  made  prior  to  the  time  at  whioh  appellants  be- 
came bound  as  the  grantor's  sureties  will  not  avail,  as  both  the  grantees 
were  then  under  age  and  had  no  estate  of  any  value,  and  the  sales  were  not 
consummated  until  after  the  grantor's  failure. 

John  E.  Cooper  for  appellants. 

Wm.  Lindsay  and  Park  &  Botts  for  appellee. 

Appeal  from  Klliott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  plain,  from  the  facts  of  this  record  that  the  conveyance  by  William 
<3reen  to  his  sons  was  made  to  avoid  the  liability  that  the  grantor  was  under 
ty  reason  of  (lis  failure  as  sheriff  of  Elliott  county.  These  appellants  are 
the  sureties  in  his  official  bond,  and  have  had  to  make  good  his  defalcation. 
His  sons  were  both  under  age  when  it  is  pretended  he  made  to  them  these 
verbal  sales  of  a  part  of  bis  land.  They  had  no  estate  or  means  of  any  value 
with  whioh  to  make  such  a  purchase ;  nor  does  the  evidence  show  that  they 
paid  a  full  and  fair  consideration  for  the  land  they  are  now  olaiming. 
These  parol  sales  were  not  oarried  into  execution  by  the  father  until  after 
his  failure,  and  then  they  are  consummated  by  the  execution  of  deeds  that 
were  made  to  avoid  the  payment  of  liabilities  for  which  these  sureties  were 
bound. 

It  is  alleged  by  way  of  defense  that  these  appellants,  who  were  sureties  on 
the  official  bond  of  the  sheriff  (who  is  the  grantor  in  these  deeds  to  his 
sons)  knew  when  they  signed  the  bond  as  sureties  that  this  land  had  been 
sold  by  the  father  to  his  children,  and  that,  in  order  to  indemnify  the  sure- 
ties against  loss,  their  father  made  to  his  sureties  a  mortgage,  in  whioh  it 
is  recited  that  a  certain  part  of  the  land  owned  by  him  had  been  sold  to  his 
sons,  and,  therefore,  not  embraced  by  its  terms. 

It  does  appear  that  a  mortgage  was  executed  reciting  such  a  state  of  fact, 
and  that  one  of  the  sureties,  who  is  not  a  party  to  this  appeal,  was  present 
when  it  was  prepared  by  the  attorney ;  but  it  further  appears  that  these  ap- 
pellants were  not  present;  that  the  mortgage  was  not  recorded,  but  placed 
in  the  possession  of  Wm.  Green,  the  father,  at  the  time,  and  has  not  been 
heard  of  since.  The  appellants  knew  nothing  of  its  contents  or  its  execu- 
tion, and  were  never  indemnified  in  any  manner  by  Green,  and  are  left  to 
discharge  his  liabilities  with  his  land  conveyed  to  his  sons  under  circum- 
stances conclusively  showing  a  purpose  to  retain  his  property  at  the  sacrifice 
of  these  sureties  on  his  official  bond. 

The  judgment  below  is  reversed,  with  directions  to  ascertain  the  amount 
paid  by  these  sureties,  and  for  whioh  they  are  liable,  and  subject  the  land 
to  the  payment  of  the  debts. 


HOUNSHELL  v.  SAMS. 
(Filed  October  25,  1888— Not  to  be  reported.) 

1.  Deeds— Undue  influence— As  the  petition  in  this  action  by  the -grantor 
to  set  aside  a  conveyance  to  his  wife  alleges  the  want  of  mind  on  his  part 
to  resist  the  importunities  of  his  wife  and  the  influence  exerted  over  him  in 
procuring  the  execution  of  the  deed,  it  states  a  cause  of  action. 

2.  Same— Estoppel— The  grantor's  purchase  of  the  interest  of  one  of  the 
heirs  of  his  wife  does  not  preclude  him  from  assailing  the  conveyance  by 
which  he  invested  his  wife  with  the  fee. 
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Robert  Riddell  and  J.  8.  Mahan  for  appellant. 

J.  M.  Beatty  and  J.  L.  Soo*t  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

A  demurrer  having  been  sustained  to  the  original  petition,*  the  oDly  in- 
quiry is:  Did  the  amended  petition  present  a  cause  of  action? 

In  it  is  alleged  the  want  of  mind  on  the  part  of  the  grantor  to  resist  the 
importunities  of  his  wife,  and  the  influence  exerted  over  him  in  procuring 
the  execution  of  the  deed ;  besides,  the  appellant  has  purchased  out  the  in- 
terest of  one  of  the  heirs,  and  was  entitled  to  that  much  of  the  land,  if  no- 
more.  His  purchase  from  one  of  the  heirs  of  his  wife  does  not  preclude  him 
from  assailing  the  conveyance  by  which  he  invested  his  wife  with  the  fee. 
He  had  the  right  to  purchase  or  compromise,  and  at  best  it  could  only  con- 
duoe  to  show  that  the  original  transaction  was  free  from  fraud,  but  is  by  no 
means  conclusive. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  overrule- 
the  demurrer  to  the  amended  petition  and  for  proceedings  consistent  with 
this  opinion. 


CASSELL.  &e.  v.  LEXINGTON,  HARRODSBURG  AND  PERRYVILLE 

T.  R.  CO. 
(Filed  October  27,  1883— Not  to  be  reported.) 
Turnpikes— Election  of  officers— Title  of  act— Repeal  of  statutes— An  act 
of  May  15,  188(i,  entitled  "An  act  to  better  protect  turnpike  roads  in  which 
the  State  is  interested,"  provides  that  in  all  annual  elections  of  directors  in 
any  turnpike  road  company  in  which  the  Stare  owns  stock  the  individual 
stockholders  may  elect  the  directors,  subject  to  the  approval  of  the  commis- 
sioners of  the  sinking  fund.  Under  that  act,  in  March,  1887,  directors  of 
the  Lexington,  Harrodsburg  and  Perry v Hie  Turnpike  Road  Co.,  appellee, 
were  duly  elected,  and  again  in  March,  1S88,  the  same  persons  were  elected 
directors.  April  IS,  1888,  an  act  was  passed,  entitled  "An  act  to  amend  the 
charter  of  the  Lexington,  Harrodsburg  and  Perryville  Turnpike  Co.," 
which  provided  that  the  charter  of  that  company  "be,  and  the  same  is 
hereby,  repealed  as  follows,  to  wit."  it  being  then  provided  that  the  appel- 
lee should  not  be  subject  to  the  provisions  of  the  act  of  May  16,  1888,  and 
that  "said  act  is  hereby  repealed  so  far  as  it  applies  to  this  company."  It 
was  further  provided  that  the  annual  election  of  directors  should  be  held 
"on  the  first  Tuesday  in  May  next,  and  on  the  same  date  annually  there- 
after;" and  further,  that  the  president  and  directors  elected  in  March,  1&8, 
should  hold  their  offices  until  their  successors  should  be  elected  on  the  first 
Tuesday  in  May.  On  that  day  an  election  was  held,  at  which  appellants  re- 
ceived all  the  votes  cast.  After  qualifying  they  endeavored  to  take  posses- 
sion and  control  of  the  road,  and  thereupon  the  directors  in  control  instituted 
this  action  to  enjoin  appellants  from  interfering  with  the  business.    Held— 

1.  The  election  held  in  March,  1888,  did  not  give  the  directors  then  elected 
the  right  to  take  the  offices  as  their  own  successors,  as  they  have  never  been 
approved  by  the  commissioners,  as  required  by  the  net  of  May  15,  1888,  hot 
they  are  still  in  offioe  by  virtue  of  their  election  in  March,  1887,  unless  ap- 
pellants were  legally  elected. 

2.  The  subject  of  the  act  of  April  12,  1888,  is  sufficiently  expressed  in  the 
title.    The  act  of  May  15,  1886,  became  a  part  of  appellee's  charter,  although 
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made  to  apply  in  the  same  manner  to  other  companies,  and  the  act  of  April 
12,  1888,  repealing  that  act  in  so  far  as  it  applied  to  appellee,  was  an  amend- 
ment of  appellee's  charter  according  to  legislative  intendment. 

8.  The  act  of  May  15,  1886,  was  not  a  contract  obligatory  upon  the  State, 
•hut  merely  a  waiver,  during  its  pleasure  and  no  longer,  of  the  exercise  of 
its  rights  as  a  stockholder,  secured  by  the  original  charter,  to  oast  its  votes 
by  proxy  at  elections  for  officers,  which  might  be  resumed  at  any  time.  But 
even  if  of  the  nature  of  a  ood tract,  still,  being  without  consideration,  it  is 
not  binding.  Therefore,  the  act  of  April  12,  1888,  does  not  impair  the  obli- 
gation of  a  contract,  and  an  acceptance  by  the  other  stockholders  was  not 
necessary  in  order  that  it  should  take  effect. 

4.  Section  22  of  chapter  21  of  the  General  Statutes,  which  provides  that 
"when  a  law  which  may  have  repealed  another  shall  be  repealed,  the  pre- 
vious law  shall  not  be  revived  unless  the  law  repealing  it  be  passed  during 
"the  same  session  of  the  general  assembly,"  has  no  application  to  this  case, 
for  the  act  of  May  15,  1886,  did  not  repeal  that  part  of  the  original  charter 
giving  the  right  to  the  State  to  vote  at  the  election  of  officers,  but  simply 
suspended  the  exercise  of  that  right,  and  consequently  when  the  corporation 
ceased  to  be  subject  to  the  provisions  of  that  act  the  right  was  revived. 

5.  As  it  would  not  have  been  reasonable  to  require  or  expect  all  the  stock- 
holders to  take  notice  of  the  passage  of  the  act  of  April  12,  1888,  in  time  to 
be  present  at  the  election  of  officers  directed  to  be  held  on  the  first  Tuesday 
in  May  following,  and  no  plaoo  was  designated,  nor  special  authority  given 
by  this  act  to  any  person  to  call  a  meeting  of  stockholders,  the  president 
ard  directors  of  the  company  were  alone  empowered  to  fix  the  place  and 
•make  the  call,  and  an  election  attempted  to  be  held  under  a  call  by  others 
was  illegal,  and  conferred  no  rights  upon  appellants. 

R.  P.  Jacobs  and  Thos.  C.  Bell  for  appellants. 

Bronaugh  &  Bronaugh,  J.  D.  Hunt  and  P.  B.  Thompson  for  appellees. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  question  involved  in  this  case  is  whether  Cassell  and  others,  appel- 
lants, or  Bryan  and  others,  appellees,  are  legally  the  president  and  directors 
of  the  Lexington,  Harrodsburg  and  Perryville  Turnpike  Road  Co. 

May  15,  1886,  an  act,  entitled  "An  act  to  better  protect  turnpike  roads  in 
which  the  State  is  interested,"  was  passed  and  approved,  the  provisions  of 
which  are  as  follows : 

"In  all  annual  elections  of  directors  in  any  turnpike  road  company  in 
which  the  State  owns  stock  the  individual  stockholders  may  elect  the 
directors,  subject  to  the  approval  of  the  commissioners  of  the  sinking  fund. 
The  names  of  the  directors  shall  be  certified  to  the  commissioners  of  the 
sinking  fund  for  their  approval  or  rejection  by  the  officers  of  election.  The 
commissioners  of  the  sinking  fund  may  approve  or  disapprove  of  the  direc- 
tors in  whole  or  in  part.  If  all  the  directors  are  approved,  *  *  *  they  shall 
be  directors;  if  part  are  approved,  those  approved  sjiall  be  directors.  The 
commissioners  *  *  *  shall  certify  their  approval  to  the  officers  of  election. 
If  the  commissioners  *  *  *  disapprove  any  director  elected  as  above  pro- 
vided, tbey  shall  certify  their  disapproval  to  the  officers  of  election ;  the  ap- 
proved directors  shall  elect  other  directors  in  the  place  of  the  disapproved 
directors.  The  parties  elected  as  above  shall  constitute  a  full  board  of  direc- 
tors; no  disapproved  director  shall  be  re-elected/' 
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UDder  that  act,  whioh  was  formally  accepted  by  the  stockholders  of  the 
oompany,  Bryan  and  others  were.  March  28,  1887,  duly  elected  directors,  and 
June  16,  1887,  the  commissioners  of  the  sinking  fund  certified  to  the  officers 
of  the  election  their  approval  of  eaoh  of  them.  March  23,  1888,  being  the 
time  appointed  by  law,  another  election  was  duly  held,  and  Bryan  and  bis 
associates  were  again  elected.  But  April  12,  1888,  an  act,  entitled  "An  act 
to  amend  the  charter  of  the  Lexington,  Harrodsburg  and  Perry ville  Turn- 
pike Co.,"  was  passed  by  the  legislature,  which  is  as  follows:  "That  the 
charter  of  the  Lexington,  Harrodsburg  and  Perryville  Turnpike  Co.  be,  and 
the  same  is  hereby,  repealed  as  follows,  to  wit :  That  this  corporation  shall 
not  be  subject  to  the  provisions  of  an  act,  entitled  'An  act  to  better  protect 
tnrnpike  roads  in  whioh  the  State  is  interested,  *  approved  May  15,  1886,  and 
said  act  is  hereby  repealed  so  far  as  it  applies  to  this  oompany. 

"That  hereafter  the  annual  election  of  a  president  and  directors  of  this 
oompany  shall  be  held  on  the  first  Tuesday  in  May  next,  and  on  the  same 
date  annually  thereafter ;  and  the  president  and  directors  so  elected  shall 
hold  their  respective  offices  for  one  year  from  the  date  of  their  election,  and 
until  their  successors  are  elected. 

"The  president  and  directors  of  this  company  elected  in  Maroh,  1888,  shall 
hold  their  offices  until  their  successors  shall  be  elected  on  the  first  Tuesday 
in  May,  1888,  as  hereinbefore  provided,  and  no  longer. 

"This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage." 

On  the  first  Tuesday  in  May,  1868,  an  election  was  held  in  the  courthouse 
at  Harrodsburg,  and,  according  to  the  return  made  by  the  officers  of  that 
election,  Cassell  and  his  associates  received  all  the  votes  then  oast  for  direc- 
tors, and  after  qualifying  as  such,  and  electing  one  of  their  number  presi- 
dent, endeavored  to  take  possession  of  the  road  and  control  of  gate  keepers 
and  other  employes,  and  to  collect  the  money  received  for  tolls.  Thereupon 
Bryan  and  his  associates  instituted  this  action,  alleging  they  were  the  only 
legal  president  and  directors  of  the  company,  and  obtained  an  injunction 
restraining  Cassell  and  his  associates  from  controlling  or  interfering  with 
the  employes  or  business  of  the  oompany ;  and  upon  final  trial  the  lower 
oourt  adjudged  the  plaintiffs  to  be  the  legal  president  and  directors,  entitled 
to  hold  the  offices  until  their  suoeessors  are  duly  elected  and  qualified,  and 
that  the  defendants  turn  over  to  them  all  the  books,  papers  and  money  in 
their  possession  belonging  to  the  company. 

There  being  no  question  of  the  right  of  Bryan  and  his  associates  to  the 
offices  in  virtue  of  the  election  held  March  28,  1887,  and  the  approval  thereof 
by  the  commissioners  of  the  sinking  fund,  they  are  still  in  office,  unless 
there  has  been  a  legal  election  and  qualification  of  their  successors.  The 
election  held  March  23,  1888,  did  not,  nor  could,  alone  give  them  the  right 
to  take  the  offices  as  their  own  successors,  because  they  have  not  been  approved 
by  the  commissioners,  which  the  act  of  May  12,  1886,  under  which  they  were 
elected,  required  to  be  done  as  a  prerequisite  of  their  right  to  qualify  and 
act  as  such. 

The  decisive  question  in  this  case  then  is  whether  Cassell  and  his  asso- 
ciates were,  on  the  first  Tuesday  In  May,  1888,  legally  elected,  and  we  wilt 
now  consider  the  grounds  upon  which  it  is  disputed : 

1st.  It  is  contended  the  act  of  April  12,  1888,  under  which  that  election 
was  held,  violates  section  87,  artiole  2  of  the  Constitution,  whioh  provides- 
that  "no  law  enaoted  by  the  general  assembly  shall  relate  to  more  than  one/ 
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Bubjeot,  and  that  shall  b*  expressed  in  the  title."  This  court  has  not  con* 
gtrued  that  section  strictl  ,  but  uniformly  decided  that  any  provision  hav- 
ing a  natural  or  necessary  connection  with  the  subject  expressed  in  the  title* 
may  be  properly  incorporated  in  the  act.  Before  the  act  of  May  15,  1886,  the- 
State,  by  proxy,  oast  the  votes  it  was  entitled  to  as  a  stockholder  at  each, 
annual  election  for  officers  of  the  several  turnpike  companies  in  which  it 
was  interested.  But  that  act  gave  to  the  other  stockholders,  composed  of 
individuals  and  'municipal  corporations,  the  power  to  choose  the  officers 
without  direct  participation  by  the  State  in  the  election,  although  the  valid- 
ity  of  such  election  was  made  to  depend  upon  the  approval  of  the  commis- 
sioners of  the  sinking  fund.  The  effect  and  intention  of  it  was,  therefore, 
to  amend,  and  it  in  faot  became  part  of  the  charter  of  that  company, 
although  it  was  made  to  apply,  at  the  same  time  and  in  the  same  manner, 
to  tbe  charters  of  other  companies.  So,  even  if  it  had  not  been  expressly 
provided  in  the  aot  of  April  12.  1888,  that  the  charter  of  the  company  was  to 
be  amended  in  that  respect,  the  word  repeal  being  used  by  mistake,  the  pro- 
vision contained  therein  repealing  the  former  act  should  be  regarded  an* 
amendment  of  the  charter  of  the  oompany  as  it  then  existed,  and  properly 
embraced  by  the  title,  for  it  was  an  amendment  according  to  legislative  in- 
tendment. 

2d.  It  is  also  argued  the  act  is  invalid  because  it  impairs  the  obligation 
of  a  contract.  We  do  not  consider  the  act  of  May  15,  1886,  a  oon tract  oblig- 
atory upon  the  State,  but  merely  a  waiver,  during  its  pleasure  and  no> 
longer,  of  the  exercise  of  its  right  as  a  stockholder,  secured  by  the  original 
charter,  to  oa6t  its  votes  by  proxy  at  elections  for  officers,  which  might  be> 
resumed  at  any  time  just  as  an  individual  stockholder  could  unquestionably 
do  in  the  same  condition.  But  conceding  it  to  be  of  the  nature  of  a  con- 
tract, still,  being  without  consideration,  it  is  not  .binding.  For,  as  the- 
State  owns  a  majority  of  the  stock,  and  can,  in  any  case,  actually  control 
the  election  of  officers  of  the  company,  no  advantage  accrued  to  it  by  the 
passage  of  the  aot,  nor  have  the  rights  or  interests  of  the  other  stockholders 
been  prejudiced  by  the  repeal  of  It.  If  we  are  correct  in  this  view  it  follows 
that  an  acceptance  by  the  other  stockholders  was  not  necessary  for  the  aot  of 
April  12,  1888,  to  take  effect. 

3d.  The  argument  of  counsel  that  the  last  mentioned  act  did  not  operate  to> 
restore  to  the  State  the  right  to  vote  ac  the  elections,  because  its  construc- 
tion must  be  controlled  by  section  22,  chapter  21,  General  Statutes,  we  think 
is  also  unsound.  That  section  is  as  follows:  "When  a  law  which  may  have* 
repealed  another  shall  be  repealed,  the  previous  law  shall  not  be  revived, 
unless  tbe  law  repealing  it  be  passed  during  the  same  session  of  the  general 
assembly."  That  provision,  we  think,  has  no  application  to  this  case,  for 
the  aot  of  May  15,  1886,  as  has  been  before  said,  did  not,  nor  was  intended 
to,  repeal  that  part  of  tbe  original  charter  giving  the  right  to  the  State  to-- 
vote  at  the  election  of  officers,  but  simply  to  suspend  the  exeroise  of  that 
right,  and,  consequently,  when  the  corporation  ceased,  in  the  language  of 
the  repealing  act,  "to  be  subject  to  tbe  provisions  of  the  act"  of  May  15, 
1886,  eo  instanti  the  right  was  revived.  Moreover,  the  intention  of  the  legis- 
lature to  have  the  elections  held  in  the  same  manner  as  they  were  previous 
to  that  act  being  clearly  shown,  the  right  of  the  State  to  cast  its  votes  at 
such  elections  necessarily  follows. 

4tb.  As  it  would  not  have  been  reasonable  to  require  or  expect  all  the- 
stockholders  to  take  notice  of  the  passage  of  the  act  of  April  12,  1888,  in 
time  to  be  present  at  the  election  of  officers  directed  to  be  held  on  the  first 
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Tuesday  in  May  following,  and  no  plaoe  was  designated,  nor  special  au- 
thority given  by  the  aot  to  any  person  to  call  a  meeting  of  stockholders,  we 
think  the  president  and  directors  of  the  company  were  alone  empowered  to 
fix  the  plaoe  and  make  the  oall.  But  they  failed  to  do  so,  and  the  only  call 
made  and  notice  given  was  by  a  person  claiming  to  be  the  State's  proxy  and 
the  secretary  of  the  company,  neither  of  whom  had  any  authority  whatever. 

The  election  attempted  to  be  held  under  that  call  must,  therefore,  be  re- 
garded  as  illegal,  and  Cassell  and  his  associates  acquired  no  right  in  virtue 
thereof  to  the  offices  of  president  and  directors  of  the  company. 

Wherefore,  the  judgment  is  affirmed. 

Chief  Justice  Lewis  delivered  the  following  response  to  petition  for  re- 
hearing : 

While,  for  the  reasons  stated  in  the  opinion,  the  act  of  April  12,  1888,  wae 
valid  with  or  without  a  formal  acceptance  by  the  stockholders,  it  does  Dot 
necessarily  follow  the  election  therein  provided  to  be  held  on  the  first  Tues- 
day in  May  could  be  legally  held  without  notice,  by  persons  authorized  to 
give  it,  of  the  place  it  would  be  held ;  for  as  no  place  to  hold  the  election 
Was  fixed  in  the  act,  the  stockholders  can  not  be  presumed  to  have  bad  the 
due  notice,  and  that  the  legislature  can  not  dispense  with. 

The  provision  in  the  act, that  the  president  and  directors  should  hold  their 
offices  until  the  first  Tuesday  in  May,  and  no  longer,  was  made  in  view  of 
a  valid  election  to  be  held  on  that  day,  but  it  was  not  intended  the  offices 
should  become  vacant  in  any  event.  And  as  there  was  no  valid  election 
theu  held,  it  necessarily  follows  those  then  in  office  are  yet  and  will  con- 
tinue to  hold  the  offices  until  their  successors  are  legally  elected  and  quali- 
fied. 
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COMMONWEALTH  v.  WARREN. 

(Filed  October  31.  1888.) 

Prohibitory  liquor  laws— Sale  by  druggists— The  aot  of  May  5,  1860,  which 
regulates  the  sale  of  liquor  by  druggists,  and  termed  for  convenience  the 
*  'Druggist  Act,"  applies  to  localities  where  local  statutes  prohibit  the  sale 
of  liquor,  as  well  as  where  the  general  local  option  law  is  in  force.  Xor  is 
It  restricted  in  its  application  to  localities  where  the  sale  of  liquor  was  pro- 
liibited  by  law  when  it  was  enacted ;  it  applies  to  all  localities  where,  by 
statute,  whether  enacted  prior  or  subsequent  to  its  enactment,  the  sale  of 
liquor  is  prohibited,  unless  the  prohibitory  statute,  either  by  express  termi 
or  necessary  implication,  excludes  the  operation  of  the  "Druggist  Act." 

An  act  of  April  22,  1886,  which  provides  a  penalty  for  the  sale  of  liquor  in 
the  Somerset  magisterial  district,  but  excepts  from  its  operation  druggisti 
who  sell  upon  the  prescription  of  a  physioian,  does  not  indicate  that  It  was 
the  purpose  of  the  legislature  that  the  "Druggist  Aot"  should  not  apply  to 
that  district.  That  act  being  applicable,  the  lndiotment  in  this  case  wai 
sufficient. 

Wm.  Herndon  for  appellant. 
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W.  A.  Morrow  and  O.  H.  Waddle  for  appellee. 

Appeal  from  Pulaski  Ciroult  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

It  is  admitted  by  the  demurrer  to  the  indictment  that  the  act  of  the  gen- 
eral assembly ,  approved  March  22,  1886,  was  in  full  force  and  effect  in  the 
Somerset  magisterial  district,  in  Pulaski  county,  at  the  time  it  is  alleged 
the  spirituous,  vinous  and  malt  liquors  were  sold.  This  act  provides  that 
it  shall  be  unlawful  for  any  person  to  sell  any  spirituous,  vinous  or  malt 
liquors  in  the  district  named.  And  that  any  persons  violating  its  provisions 
shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  less  than  $25,  nor 
more  than  $100  for  each  offense.  The  act  excepts  from  its  operation  any 
manufacturer,  wholesale  dealer,  who,  In  good  faith,  and  in  the  usual  course 
of  trade,  sells  by  wholesale,  and  druggists  who  sell  for  medicinal  purposes 
on  a  prescription  of  a  regular  practicing  physician. 

The  act  of  -May  5,  1880,  whioh,  for  convenience,  we  will  term  the  "Drug- 
gist Statute,"  makes  it  unlawful  for  any  druggist  to  sell  in  any  district  in 
which  the  retail  traffic  in  spirituous,  vinous  and  malt  liquors  is  prohibited 
by  law,  any  such  liquors,  unless  he  shall  first  obtain  from  the  county  court 
of  the  county  a  license  to  do  business  as  a  druggist  in  such  district.  The 
aot,  after  prescribing  the  penalty  for  selling  liquors  without  having  obtained 
the  license,  provides  that  any  person  licensed  under  this  act  who  shall  sell 
any  of  the  liquors  mentioned,  except  upon  the  prescription  of  a  regular 
practicing  physician,  shall,  upon  conviction,  be  fined  not  less  than  $20,  nor 
more  than  $100  for  each  offense.  The  indictment  in  this  case  is  unquestion- 
ably a  good  indictment  under  the  statute  last  referred  to  if  the  statute  is  in 
force  in  the  Somerset  district.  Whether  the  statute  is  applicable  to  that  dis- 
trict is  the  only  question  necessary  for  us  to  determine  on  this  appeal.  Prior 
to  the  enactment  of  the  ''Druggist  Statute,"  the  general  local  option  laws, 
and  other  prohibitory  laws  whioh  were  in  force  in  certain  localities,  were,  to 
a  great  extent,  evaded  by  the  promiscuous  selling  of  liquors  by  persons  who, 
as  druggist 8,  claimed  the  right  to  sell  them  as  medicines.  To  remedy  this 
evil  the  "Druggist  Statute"  was  enaoted,  and  it  should  be  oonstrued  by  the 
courts  with  a  view  to  carry  out  the  intention  of  the  legislature,  and  should 
be  held  to  include  cases  clearly  within  the  mischief  it  was  intended  to  rem- 
edy, unless  such  construction  does  violence  to  the  language  used.  (Com- 
monwealth v.  Helm,  9  Ky.  Law  Rep.,  639;  Lyon  v.  Hodgen  &  Miller,  10  Ky. 
Law  Rep.,  271.)  To  hold  that  the  statute  was  intended  to  apply  only  to 
those  localities  where  the  general  local  option  law,  which  was  adopted  in' 
1874,  was  or  might  become  in  force,  .would  be  to  give  to  the  statute  a  re- 
stricted construction  that  its  language  does  not  require,  for,  by  its  terms, 
It  applies  to  any  county,  town,  district  or  place  in  which  the  retail  traffic  in 
spirituous,  vinous  and  malt  liquors  is  prohibited  by  law.  This  provision  is 
clearly  broad  enough  to  include  localities  where  local  statutes  as  well  as 
where  the  general  local  option  law  is  in  force.  Nor  do  we  think  it  can  be 
held  to  apply  only  to  localities  where  the  law  as  it  existed  when  the  "Drug- 
gist Statute"  was  enacted  prohibited  the  sale  of  liquors.  On  the  other 
hand,  we  think  that  the  rational  construction  to  give  to  the  statute  is  to 
hold  it  applicable  to  localities  where,  by  statute,  whether  enaoted  prior  or 
subsequent  to  the  enactment  of  the  "Druggist  Statute,"  the  sale  of  liquor  is 
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prohibited   unless  the  prohibitory  statute,  either  by  express  terms  or  neces- 
sary implication,  exclude  the  operation  of  the  "Druggist  Act." 

The  local  act  of  April  28,  1886,  subjects  any  person  who  sells  spirituous, 
vinous  or  malt  liquors  in  the  Somerset  magisterial  district  to  a  penally  of 
not  less  than  1*25,  nor  more  than  1100,  and  exoepts  from  its  operation  drug- 
gists who  sell  upon  the  prescription  of  a  physioian.    There  is  certainly 
nothing  in  these  provisions  which  indicate  that  it  was  the  purpose  of  the 
legislature  that  the  "Druggist  Statute"  should  not  apply  to  that  district 
The  local  act,  in  so  far  as  it  renders  the  sale  of  spirituous,  vinous  or  malt 
liquors  unlawful,  and  imposes  a  penalty  upon  persons  violating  it,  and  as 
to  the  persons  excepted  from  its  operation   is  identical  with  the  general 
local  option  law.    That  the  "Druggist  Statute"  applies  in  all  localities  where 
the  general  local  option  law  is  in  force  must  lie  conceded.    The  two  laws 
being  alike,  we  can  not  assume  that  the  legislature  intended  that  in  the  one 
case  druggists  might  sell  without  a  license,  and  in  the  other  cases  should  be 
required  to  obtain  a  lioense  before  selling.    Had  the  local  act  designated 
who  should  be  regarded  as  druggists  for  the  purpose  of  selling  liquors,  or 
had  especially  provided  a  penalty  to  be  imposed  upon  druggists  who  should 
sell  liquor  without  the  prescription  of  a  physioian,  we  would  have  no  diffi- 
culty in  holding  that  the  "Druggist  Statute"  had   no  application.    But  as 
the  act  is  silent  upon  these  points,  and  in  terms  excludes  druggists  who  sell 
upon  prescription,  we  think  it  but  a  fair  construction  to  bold  that  the  legis- 
lature did  not  intend,  by  the  local  act,  to  regulate  the  sale  of  liquor  by  drug- 
gists, but  Intended  that  they  should  be  governed  by  the  general  law  on  the 
subject  then  in  force,  which  defined  who  should  be  deemed  as  druggists,  for 
the  purpose  of  selling  liquors  in  all  localities  where  the  sale  of  liquors  was 
prohibited   by  law,  and  imposed  penalties  for  its  violation,  and  which,  by 
its  terms,  would  come  into  operation  in  the  district  in  question   upon  the 
adoption  of  the  local  law  prohibiting  the  sale  of  liquors  in  that  district. 
The  general  statute  and  the  local  statute  are  thus  both  upheld  and  construed 
as  forming  one  consistent  whole.     Therefore,  the  "Druggist  Statute"  being 
applicable  to  the  Somerset  magisterial  district,  and  the  indictment  being  a 
good  indictment  under  that  statute,  the  demurrer  should  have  been  over- 
ruled. 

The  judgment  is  reversed  and  the  cause  remanded  for  further  proceedings. 
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DAVIS,  &o.  v.  DAVIS. 

Filed  November  14,  1888.    Appeal  from   Calloway  Circuit  Court.    Opinion, 
of  the  court  by  Judge  Bowden,  affirming  in  part  and  reversing  in  part. 

1.  Husband  and  wife— Fraudulent  transfer— The  mere  fact  that  husband 
and  wife  have  separated  does  not  disable  the  former  from  disposing  of  his* 
personal  estate,  and  the  purchase  from  the  husband  by  a  creditor  who  had  no 
other  purpose  than  that  of  securing  his  debt,  and  who  had  no  reason  to  sus- 
pect that  the  wife  would  sue  for  divorce  or  alimony,  was  not  fraudulent. 

2.  Divorce  and  alimony— A  decree  for  the  sale  of  the  husband's  land  for 
the  purpose  of  paying  the  sum  adjudged  to  the  wife  for  maintenance  and 
alimony  is  in  no  sense  a  decree  divesting  the  husband  of  the  title  to  his 
land.  The  statutes  which  prohibit  the  divestiture  of  title  to  land  mean  that 
the  court  shall  not  order  a  conveyance;  they  do  not  mean  that  the  real  es- 
tate of  a  husband  shall  not  be  subjected  to  the  payment  of  alimony  allowed, 
the  wife,  if  the  late  husband  does  not  otherwise  pay  it. 

Thomas  P.  Cook  and  G.  A.  C.  Holt  for  appellants. 

JOYES  v.  SHADBURN,  &c. 

Filed  November  14,  1888.    Appeal  from  Louisville  Law  and   Equity    Court. 
Opinion   of  the  court  by  Judge  Barbour,  reversing. 

1.  Street  improvements— The  charter  of  the  city  of  Louisville  apportions 
the  ooet  of  curbing  to  the  front  foot  as  owned  by  the  parties  respectively 
fronting  said  improvement;  such  cost  is  no  part  of  the  cost  of  the  improve- 
ment to  be  apportioned  against  the  owners  of  lots  in  each  fourth  of  a  square. 

2.  Same— Pleading— The  majority  of  the  court  hold  that  as  it  is  necessary 
in  an  action  to  subject  property  to  the  payment  of  the  costs  of  improving  an 
alley  for  the  plaintiff  to  aver  that  the  alley  is  a  public  way,  a  traverse  of 
the  allegation  as  made  is  good.  It  is  the  opinion  of  the  writer  (Judge  Bar- 
bour), however,  that  as  the  alley  was  improved  under  an  ordinance  of  the 
general  council,  it  must  be  regarded  as  prima  facie  a  public  way ;  and  that 
this  presumption  can  only  be  rebutted  by  the  allegation  of  such  facts  as 
show  that  it  is  not  a  public  way,  as,  for  example,  that  the  alley  is  the  prop- 
erty of  some  person  or  persons. 

3.  Same— The  city  council  alone  *has  the  power  to  fix  the  grade  of  the 
streets  and  alleys  to  be  improved,  and  it  is,  therefore,  necessary  in  an  action 
like  this  to  allege  facts  which  show  that  this  was  done.  Therefore,  the 
denial  in  this  case  that  any  city  engineer,  at  any  time,  made,  reported  or 
submitted  to  the  general  council  a  map  of  or  for  the  grade  of  the  alley  is  a 
clear  and  specific  denial  of  a  fact  material  to  the  plaintiff's  cause  of  action. 

4  Same— The  allegations  of  the  answer  that  the  ordinance  and  contract 
required  a  strip  of  two  and  one-half  feet  on  each  side  of  the  alley  to  be  left 
for  sidewalks,  and  that  the  contractor  had  left  on  the  north  side  a  strip  rang- 
ing only  from  ten  to  twenty-three  inches  in  width,  presents  a  valid  defense. 
As  the  ordinance  does  not  recite  that  the  alley  is  twenty  feet  wide,  and  as  it. 
directs  paving  except  two  and  one-half  feet  each  side,  it  is  not  apparent, 
from  the  ordinance,  that  a  paving  fifteen  feet  wide  was  intended.  If  in. 
fact  the  alley  was  less  than  twenty  feet,  then  less  than  fifteen  feet  was  or- 
dered to  be  paved,  and  consequently  the  paving  was  more  expensive  than* 
that  ordered. 
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5.  Same— The  engineer's  reception  of  the  work  is  conclusive  that  It  was 
done  in  the  manner  contracted  for,  but  it  is  not  conclusive  that  the  improve- 
ment was  made  on  the  ground  directed  by  the  ordinance. 

Pat  Joyes  for  appellant;  Lane  and  Burnett  for  appellees. 

DUNN  v.  CARPENTER'S  EX'ORS. 

Filed  November  14,  1888.    Appeal  from  Lincoln  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Descent  and  distribution— Set-off— Counterclaim—Cross  petition— This 
action  was  brought  by  appellees  as  executors  upon  a  note  executed  by  appel- 
lant as  part  of  the  purchase  price  of  a  house  and  lot  sold  to  her  by  them  as 
executors.  In  the  first  paragraph  of  her  answer  appellant  alleges  that  she  is 
one  of  the  devisees  under  the  will  of  the  testatrix,  and  as  such  is  entitled  to 
one-fourth  of  the  estate  left  for  distribution  after  the  payment  of  debts  and 
costs  of  administration.  Whatever  this  one-fourth  may  be  she  asks  to  have 
credited  upon  the  note  sued  on.  In  the  second  paragraph  she  avers  that  the 
testator  was,  at  the  time  of  his  death,  indebted  to  her  for  services  rendered 
in  a  named  sum,  much  larger  than  the  debt  sued  upon.  She  makes  her  an- 
swer a  counterclaim  against  plaintiffs  in  their  executorial  capacity,  and  a 
cross  petition  against  them  in  their  individual  capacity  (one  being  a  devi- 
see), and  also  against  the  other  two  devisees,  and  asks  that  the  case  be 
transferred  to  equity,  etc.  The  court  disregarded  the  answer  and  rendered 
judgment  for  the  appellees.  Held— 1.  The  answer  is  not  good  as  a  set-off 
because  a  debt  due  by  a  testator  or  intestate  can  not  be  pleaded  as  a  set-off 
to  a  note  given  to  the  executor  or  administrator.  And  the  fact  that  the 
debtor  in  this  case  happens  to  be  a  devisee  is  no  reason  why  the  rule  should 
not  be  applied. 

2.  It  is  not  good  as  a  counterclaim  because  the  cause  of  action  whioh  H 
sets  up  docs  not  arise  out  of  the  contract  stated  in  the  petition,  and  is  in 
nowise  connected  with  the  subject  of  the  action.  Besides,  it  does  not  affect, 
and  is  not  affected  by,  the  cause  of  action  set  up  in  the  petition. 

3.  It  is  not  good  as  a  cross  petition  as  to  the  plaintiffs  because  no  cross 
petition  can  be  prosec  Jted  by  the  defendant  against  the  plaintiffs;  as  to  the 
other  devisees,  heoause  no  oause  of  action  is  set  up  against  them. 

4.  The  first  paragraph  does  not  present  a  defense  first,  because  it  does  not 
appear  that  the  defendant's  share  of  the  estate  as  devisee,  after  the  payment 
of  testator's  debts  and  the  costs  of  administration,  would  amount  to  as 
much  as  the  note  sued  on ;  second,  because  to  grant  defendant  the  relief 
therein  prayed  for  would  in  eff eot  enable  her  to  receive  her  distributable 
share  of  the  estate  before  the  other  devisees  would  be  entitled  to  their  share, 
the  answer  having  been  filed  within  eight  months  after  testator's  death,  and 

-seven  months  after  the  qualification  of  the  executors. 

Welch  &  Saufley  for  appellant;  Hill  &  McRoberts  for  appellees. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  JONES. 

'Filed  November  18,  1888.    Appeal  from  Laurel  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Railroads— Loss  of  goods— A  railroad  company  whioh  receives  goods  for 
transportation  is  liable  as  a  common  carrier  until  the  goods  are  ready  to  be 
■delivered  to  the  consignee  at  the  place  of  destination,  and  until  he  has  had 
a  reasonable  opportunity  of  receiving  and  removing  them.  After  this  the 
company  is  only  responsible  for  loss  occasioned  by  its  negligence. 

In  this  case,  in  which  the  evidence  is  clear  that  the  goods  had  reached 
their  destination,  and  that  the  plaintiff  had  bad  a  reasonable  opportunity 
for  receiving  them  before  they  were  stolen  from  the  depot,  the  in  struct  long 
properly  presented  the  question  whether  the  loss  was  occasioned  by  the  com- 
pany's negligence. 

Hill  &  Alcorn  and  Craft  for  appellant;  R.  L.  Ewell  for  appellee. 
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McMURTRY  v.  VOWELLS. 

Filed  November  18,  1888.    Appeal  from  Daviess  Circuit  Court.    Opinion  of 
.the  court  by  Judge  Barbour,  affirming. 

Weight  given  judgment  of  chancellor— As  the  only  questions  presented  are 
questions  of  fact  as  to  the  value  of  rents  and  improvements,  and  the  judg- 
ment of  the  chancellor  is  not  against  the  weight  of  the  evidence,  it  must  be- 
affirm  (Hi. 

Little  &  Slack  for  appellant;  Sweeney  &  Son  for  appellee. 

COCHRAN'S  EX'TX  v.  WHITTAKER  &  DURRETT. 

Filed  November   13,  1888.    Appeal  from  Kenton   Chancery  Court.     Opinion 

of  the  court  by  Judge  Bowden,  reversing. 

1.  Revivor— Verification  and  demand— While  no  demand  of  the  personal' 
representatives  is  necessary  where  the  defendant  dies  before  judgment  is 
rendered,  and  the  action  is  revived  against  his  representatives,  yet  the  plain- 
tiff must  make  the  expurgatory  affidavit  required  by  section  35  of  chapter  89 
of  the  General  Statutes.  And  the  personal  representatives  can  not  be  re- 
quired to  lay  a  foundation  for  a  rule  against  the  plaintiff  by  their  own  affi- 
davit, as  is  done  when  the  original  action  is  against  them. 

The  court  erred  in  this  case  in  overruling  the  motion  of  the  personal  repre- 
sentatives, agAlnst  whom  the  action  was  revived,  to  require  the  plaintiff  to 
file  such  an  affidavit. 

3.  Same— Costs— The  original  answer  had  been  held  bad  on  demurrer;  the 
defendant  filed  an  amended  answer,  and  pending  a  demurrer  to  the  answer 
as  amended  she  di»*d.  That  demurrer  had  not  been  disposed  of  when  the 
case  was  submitted,  nor  had  the  answer  been  withdrawn.  Held— That  the 
plaintiffs  were  nor  liable  for  costs  incurred,  as  they  would  have  been  if  there 
had  been  no  ohjection  other  than  the  absence  of  the  affidavit  required  by  the 
statute,  except  as  to  costs  incurred  by  the  representatives  in  their  effort  to 
have  the  affidavit  made,  which  the  plaintiffs  should  pay. 

R.  C.  Gray  for  appellant;  H.  P.  Whitaker  for  appellees. 

FARLANE,  &o.  v.  BURTON'S  ADM'R. 

Filed  November  13,  1888.     Appeal  from  Daviess  Circuit  Court.     Opinion  of 

the  court  by  Judge  Bovnlen,  affirming. 

Bills  of  exceptions— Special  judge— A  special  judge  presided  at  the  trial > 
and,  having  overruled  a  motion  for  a  new  trial,  extended  tRe  time  to  pre- 
sent a  bill  of  exceptions  till  a  day  in  the  next  term.  On  that  day  appellants 
tendered  a  bill  to  the  regular  judge,  who  made  an  order  reciting  the  tender 
and  the  absence  of  the  special  judge,  and  laid  the  motion  over.  At  the  sec- 
ond term  thereafter  the  special  judge  made  an  order  reciting  that  a  bill  of 
exceptions  was  tendered,  and  ordered  that  it  be  filed.  Held— That  appel- 
lants had  no  right  to  ask  the  regular  judge  to  certify  the  bill,  and  the  ten- 
der to  him  was  of  no  avail.  In  the  absence  of  the  special  judge  they  should. 
have  had  the  bill  oertifled  by  bystanders.  Besides,  it  does  not  appear  from 
the  order  that  the  bill  filed  was  the  same  bill  previously  tendered. 

It  is  not  free  from  doubt  that  the  special  judge  retained  his  judicial  func- 
tion with  respect  to  the  particular  case  so  as  to  certify,  as  judge,  a  bill  ten- 
dered after  the  term  at  which  he  was  elected. 

George  W.  Williams  &  Son  and  W.  N.  Sweeney  &  Son  for  appellants; 
Little  &  Slack  for  appellee. 

LOUISVILLE *&  NASHVILLE  R.  R.  CO.  v.  REED. 

Filed   November  14,  1888.    Appeal  from  Bullitt  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Railroads— Presumption  of  negligence  overcome— In  this  action  against 
a  railroad  company  to  recover  for  the  killing  of  stock  by  an  engine  and  cars 
on  the  line  of  the  company's  road  the  evidence  of  the  engineer  and  fireman 
showed  that  there  was  a  lookout  and  no  danger  or  obstruction  seen  until 
the  injury  was  inflicted,  thus  supporting  the  theory  of  the  defendant  that. 
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the  animals  suddenly  came  upon  the  traok  and  were  suddenly  knocked  off; 
and  as  the  circumstanoes  proved  by  the  plaintiff  did  not  oontradiot  this  evi- 
dence the  presumption  of  negligence  was  overoome.  (Ky.  Cen.  R.  R.  Co. 
v.  Talbott,  &c,  78  Ky.,  621.) 

2.  Bills  of  exceptions— Nunc  pro  tunc  order—On  the  last  day  of  the  term 
at  which  judgment  was  rendered  a  bill  of  exceptions  was  made  up,  signed 
by  the  judge  and  handed  to  the  clerk,  who  endorsed  it  "filed  in  court,"  with 
the  date  of  filing,  but  failed  to  enter  an  order  showing  the  filing.  At  the 
next  term,  upon  motion  made,  after  notice,  a  mi  no  pro  tunc  order  was  made 
curing  the  omissions.  Held— That  the  facts  within  the  knowledge  of  the 
judge  and  the  endorsement  made  by  the  clerk  upon  the  bill  of  exceptions 
signed  by  the  judge  were  sufficient  to  amend  the  record  by,  and  that  the 
curative  order  was  proper. 

Charles  Carroll  for  appellant ;  Fairleigh  &  Straus  for  appellee. 

GIBBS,  &c.  v.  COLLINS,  &o. 

Filed  November  13,  1888.    Appeal  from  Clay  Circuit  Court.    Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Guardian  and  ward— Where  a  guardian,  in  a  settlement  with  the  county 
tiourt,  obtains  a  credit  for  a  sum  which,  as  guardian,  he  owes,  the  person  to 
whom  the  debt  is  owing  can  not  recover  upon  a  mere  statement  of  the  fact 
that  the  guardian  obtained  a  credit  for  the  debt  sued  for.  If  a  cause  of 
action  exists  it  must  be  by  virtue  of  some  contract  between  the  plaintiff 
and  the  guardian,  and  upon  that  contract  the  plaintiff  must  sue,  the  allow- 
ance of  the  credit  being  no  more  than  evidence  of  an  admission  by  the  guar- 
dian that  he  owed  the  sum. 

Hill  &  Rawlings  and  J.  L.  Scott  for  appellants;  L.  A.  Byron  for  appellees. 

HILL  &  HILL  v.  BOSENFIELD  &  CO. 

Filed  November  13,  1888.    Appeal  from  Daviess  Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Fixtures— As  between  vendor  and  vendee  all  articles  or  chattels  will 
pass  to  the  vendee,  which  are  either  actually  or  constructively  annexed  to 
the  realty.  Whether  the  controlling  annexation  exists  is  a  mixed  question 
t)f  law  and  fact.  If  the  facts  are  agreed,  it  is  a  question  of  law.  The  im- 
portant facts  to  be  considered  are  the  appropriation  or  adaptation  of  the 
article  in  question  to  the  use  or  purpose  of  the  realty  in  connection  with 
which  it  has  been  used  ;  and  the  intention  of  the  party  connecting  the  article 
with  the  realty,  and  as  evidencing  this  intention,  the  nature  of  the  article, 
the  situation  of  the  party  making  the  annexation,  and  the  purpose  and  use 
of  the  articles  may  all  be  considered. 

Appellants  were  the  owners  of  a  tract  of  land  on  which  was  a  distillery, 
and  all  the  appliances  necessary  to  the  manufacture  of  whisky,  all  of  which 
were  so  used  by  appellants.  This  property  was  sold  under  decree  of  court 
and  purchased  by  appellees.  In  this  action  by  appellants  to  recover  of  ap- 
pellees the  value  of  certain  articles  which  they  claim  did  not  pass  to  appel- 
lees under  their  purchase,  and  which  they  allege  appellees  have  converted  to 
their  own  use,  the  court,  applying  the  rules  heretofore  stated,  holds  that 
tjertain-named  articles  were  fixtures  and  passed  to  appellees,  and  that  cer- 
tain other  articles  were  not  fixtures  and  remained  the  property  of  appellants. 

2.  Conversion— Demand— There  was  a  conversion  of  such  property  as  the 
defendants  used  and  asserted  claim  to  as  their  property,  which  authoriied 
the  plaintiffs  to  sue  for  it  or  its  value  without  previous  demand,  if  it  was  in 
fact  their  property.  For  property  which  had  not  been  converted,  and  for 
whioh  there  had  been  no  demand,  the  plaintiffs  had  no  right  to  sue. 

G.  W.  Williams  &  Son  for  appellants;  Weir,  Weir  &  Walker  for  appellees. 

DWELLING  HOUSE  INSURANCE  CO.  v.  FREEMAN. 

Filed  November  13,  1888.    Appeal  from  Washington  Circuit  Court.    Opinion 
of  the  court  by  Presiding  Judge  Ward,  reversing. 
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1.  Insurance— Proofs  of  loss— An  insurance  company,  by  denying  its  lia- 
bility for  any  sum,  waived  its  right  to*  preliminary  proofs  of  loss;  and  a 
subsequent  offer  by  the  company  to  compromise  was  no  retraction  of  its 
claim  that  there  was  no  legal  liability. 

2.  Same— Overvaluation— Before  a  policy  of  insurance  can  be  held  void  be- 
oause  of  overvaluation  by  the  insured  the  company  must  show  that  the 
overvaluation  was  made  with  the  purpose  of  defrauding  the  company. 

8.  Same— Evidence— Any  evidenoe  which  tended  to  show  that  the  state- 
ments of  the  assured  as  to  the  condition,  character  and  value  of  his  property 
were  false,  and  so  known  by  him  to  be,  was  competent. 

4.  Same— Presumption— The  court  will  presume  that  a  remark  of  the  judge 
that  the  plaintiff  had  the  right  to  recover  the  full  amount  of  the  insurance, 
without  regard  to  the  value  of  the  property,  was  not  addressed  to  or  heard 
by  the  jury  in  the  absence  of  a  clear  statement  that  suoh  was  the  fact. 

5.  Same— Amount  of  recovery— Where,  as  in  this  case,  each  of  several 
classes  or  kinds  of  property  covered  by  the  policy  sued  on  is  insured  for  a 
separate  and  distinct  amount,  each  class  of  property,  in  estimating  the 
amount  of  recovery,  should  be  considered  as  a  separate  class,  and  the  jury 
restricted  in  Ira  findings  on  account  of  the  destruction  of  property  in  that 
class  to  tht  value  of  the  property  so  destroyed,  not  exceeding  the  sum  in- 
sured thereon. 

6.  Same— The  insured  can  only  recover  the  value  of  property  belonging  to 
him  or  his  family.  Therefore,  the  insured  in  this  case  had  no  right  to  re- 
cover under  the  head  of  "Wearing  Apparel"  for  the  wearing  apparel  of  his 
hired  housekeeper  and  her  children. 

W.  C.  MoCord  for  appellant;  J.  W.  S.  Clements  for  appellee. 

'    SINGLETON   v.  McQUERRY. 

Filed  November  13,  1888.     Appeal  from  Garrard  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Vendor  and  vendee— Payments  by  widow  of  vendee— The  widow  of  a  ven- 
dee made  a  payment  to  the  vendor  on  the  purchase  notes  held  by  him  against 
her  deceased  husband.  The  vendor  afterwards  enforced  his  lien  for  the  bal- 
ance due  on  the  land  notes,  and  bought  the  entire  tract  of  land  in  payment 
of  said  balance.  It  is  now  insisted  that  the  widow  of  the  vendee  is  entitled 
to  have  restored  to  her  the  amount  which  she  paid.  Held— That  she  has  no 
equitable  claim  to  be  placed  iu  statu  quo.  since  the  court  can  not  so  restore 
both  parties.  If,  instead  of  making  a  payment  on  the  notes,  she  had  taken 
an  assignment  to  the  extent  of  the  value  furnished  by  her,  she  would  have 
been  entitled,  upon  an  enforcement  of  the  lien,  to  have  shared  therein. 

Anderson  &  Herndon  for  appellant;  H.  C.  Kauffinan  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  SMITH. 

Filed  November  14,  1888.    Appeal  from  Marion  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Railroads— Rights  of  passengers— It  is  the  duty  of  a  railroad  company, 
as  a  carrier  of  passengers,  to  furnish  first- class  accommodations  to  an  ex- 
tent sufficient  to  accommodate  the  usual  demands  upon  it  to  that  end ;  and 
having  done  so,  it  may  establish  and  enforce  rules  and  regulations  in  the 
assignment  of  passengers,  so  as  to  meet  the  habits  and  necessities  of  differ" 
ent  classes,  and  thereby  contribute  to  the  comfort  of  all.  A  passenger  free 
from  personal  objection,  which  will  deprive  him  of  the  right  of  selection,  has 
the  right  to  travel  in  the  car  best  adapted  to  his  or  her  comfort,  provided  all 
the  seats  in  that  car  are  not  occupied  in  advance;  if  they  are,  then  he  must 
accept  a  seat  in  another  car,  though  not  as  comfortable  in  all  respects,  or 
he  may  wait  until  another  train  arrives. 

In  this  action  by  appellee,  a  woman,  against  appellant  she  alleges  that 
she  purchased  a  ticket  which  entitled  her  to  passage  on  appellant's  train 
from  Lebanon  to  Louisville;  that  she  applied  for  passage  at  the  proper  time 
and  place,  which  was  denied  her,  she  being  treated  in  a  rude  and  insulting 
manner,  for  which   she  claims  damages,  both  compensatory  and  punitive. 
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The  evidence  shows  that  the  train  on  which  she  wished  to  he  carried  had 
two  passenger  coaches,  in  one  of  which  smoking  was  allowed,  in  the  other 
not;  that  smoking  being  disagreeable  to  plaintiff,  at  times  making  her  eiok, 
she  demanded  the  right  to  ride  in  the  rear  car,  the  one  in  which  smoking 
was  not  allowed.  There  is  evidence  tending  to  show  that  the  seats  in  that 
car  were  all  occupied,  and  that  for  that  reason  the  right  to  ride  in  that  car 
was  denied  plaintiff.  Held— That  if  the  seats  in  the  rear  car  were  all  taken 
when  the  plaintiff  demanded  the  right  to  enter,  and  she  was  so  informed 
and  requested  to  take  a  seat  in  another  car,  which  was  safe  and  secure,  and 
as  comfortable  as  it  could  be  with  reasonable  respect  to  the  habits  and  com- 
fort of  the  traveling  public  generally,  then  it  was  nor  duty  to  have  taken  a 
seat  therein,  or  awaited  another  train.  It  was,  therefore,  error  to  instruot 
the  jury  that  the  defendant  could  not  excuse  the  refusal  to  allow  plaintiff  to 
enter  the  oar  unless  it  "offered  plaintiff  a  seat  in  a  car  as  comfortable  and 
convenient  and  suitable  for  a  woman  to  occupy  as  those  in  the  car  she  tried 
to  enter." 

2.  Same— Evidence— The  plaintiff  having  been  allowed  to  prove,  for  the 
purpose  of  enhancing  damages,  that  the  brakeman  received  a  message  from 
the  conductor  directing  him  to  allow  the  plaintiff  to  enter  the  car,  and  that 
he  still  refused  to  da  so,  the  defendant  should  have  been  allowed  to  prove 
that  the  message  sent  by  the  conductor  to  the  brakeman  was:  "Tell  her  to 
go  into  the  front  coach,  and  as  soon  as  the  passengers  settle  down,  if  there 
is  room  in  tho  rear  car  she  can  go  in  there,"  and  that  the  brakeman  com- 
municated this  message  to  plaintiff.  This  evidence  was  competent,  not  only 
because  it  tended  to  contradict  the  plaintiff's  evidence,  but  because  it  tended 
to  show  that  the  conduct  of  the  brakeman  was  not  wanton  or  wilful. 

W.  J.  Lisle  for  appellant;  W.  E.  &  S.  A.  Russell  for  appellee. 
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TEMPLBTON  v.  SHARPE,  &o. 
(Filed  November  8,  1888— Not  to  be  reported.) 
1.  Plea  of  *'noD  est  factum''— In  this  action  upon  a  promissory  note  the 
answer  avers  that  the  note  sued  on  is  "non  est  factum  as  to  defendant,  it 
not  being  a  legal  promissory  note  against  defendant,"  and  further  avers 
tbat.  owing  to  a  spell  of  sickness,  the  defendant  "was  in  no  condition  to 
execute  a  legal  promissory  note."  Held— That  these  are  but  legal  conclu- 
sions, and  both  averments  do  not  state  facts  or  matter  in  proper  form  suffi- 
cient to  constitute  a  good  plea  of  non  est  factum. 

2.  Limitation— Pleading— Defect  cured— The  defendant's  plea  of  the  Cali- 
fornia statute  of  limitation  was  defective  in  that  it  did  not  aver  what  length 
of  time  had  elapsed  since  the  accrual  of  the  cause  of  action,  or  any  facts  to 
enable  the  court  to  determine  from  it  whether  a  bar  did  or  did  not  exist; 
but  as  the  reply  admitted  the  law  to  be  as  stated  in  the  answer,  and  in 
avoidance  relied  upon  another  provision  of  the  statute  containing  a  saving 
In  case  of  absence  from  the  State,  it  cured  the  defect-  in  the  answer. 

P.  Limitation— Lex  fori— At  the  time  of  the  execution  of  the  note  sued  on 
both  the  maker  and  payee  resided  in  the  State  of  California.  Before  the 
maturity  of  the  note  the  maker  removed  to  this  State,  and  has  resided  here 
ever  since.  Held— That  the  statute  of  limitation  of  this  State,  where  the 
aotion  was  brought,  and  not  the  California  statute,  applies. 

4.  California  limitation  law— But  even  if  the  California  law  is  applicable, 
tbe  action  is  not  barred  by  reason  of  a  saving  in  tbat  statute  in  case  of  ab- 
sence. • 

5.  Interest— Lex  loci  contractus— As  tbe  note  sued  on  was  executed  in  Cali- 
fornia, and  there  was  no  agreement  that  the  contraot  was  to  be  performed 
elsewhere,  tbe  rate  of  interest  is  governed  by  the  law  of  tbat  State,  but  to 
this  end!  the  law  of  that  State  relative  to  interest  must  be  properly  pleaded. 

6.  Same— Pleading— Where  the  law  of  another  State  is  relied  on  in  the 
courts  of  this  State  it  must  be  pleaded  as  any  other  fact. 

The  averment  of  the  petition-  in  this  case,  that  at  the  time  the  note  sued 
on  was  executed  the  legal  rate  of  interest,  according  to  the  law  of  Cali- 
fornia, was  10  per  cent,  per  annum  on  all  such  obligations,  was  a  mere  legal 
conclusion,  and  did  not  authorize  a  recovery  under  the  law  of  that  State, 
although  there  was  no  objection  to  the  pleading  by  demurrer  or  otherwise. 

7.  Any  indebtedness  incurred  put  of  the  State  is  presumed,  unless  the  con- 
trary be  shown,  to  carry  like  interest  as  if  it  hud  been  created  here.  (General 
Statutes,  chapter  fiO,  section  7. ) 
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Wm.  S.  Templeton  for  appellant. 

Landes  &  Clark  for  appellees. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  Is  an  action  upon  a  note  purporting  to  have  been  executed  by  Wil- 
liam S.  Templeton  to  Solomon  A.  Sharp,  in  the  State  of  California,  on  Au- 
gust 31,  1871,  for  81,920,  due  three  years  thereufter  and  bearing  10  per  cent, 
interest  from  da$e. 

The  petition  was  filed  and  summons  executed  within  less  than  fifteen 
years  from  the  maturity  of  the  note.  When  it  purports  to  have  been  exe- 
cuted both  the  maker  and  payee  resided  in  California.  The  latter  continued 
to  do  so  until  his  death,  and  his  widow  and  children,  whose  right  to  bring 
this  action  is  not  disputed,  have  so  resided  ever  since. 

The  appellant  left  that  State  and  came  to  Kentucky  before  the  maturity 
of  the  note.  He  has  never  returned,  and  has  resided  in  this  State  ever  since. 
The  answer  attempted  to  present  two  defenses,  one  being  non  est  factum 
and  the  other  a  plea  of  limitation  by  virtue  of  the  California  statute  upon 
that  subject.  Both  are  defectively  stated,  and  the  general  demurrer  to  the 
answer,  which  the  lower  court  overruled,  should  have  been  sustained. 

The  first  paragraph  avers  "that  said  promissory  note  sued  on  by  plaintiff 
in  this  action  is  non  est  factum  as  to  defendant,  it  not  being  a  legal  prom- 
issory note  against  defendant  in  this  action." 

The  qualification  in  the  latter  part  of  it  makes  all  of  it  a  statement  of  a 
legal  conclusion  only  of  the  pleader.  Another  portion  of  the  answer  showi 
upon  what  it  was  based.  It  is  also  averred  that,  owing  to  a  spell  of  sick- 
ness, the  appellant  "was  in  no  condition  to  execute  a  legal  promissory  note." 
This  is  also  but  a  conclusion,  and  both  averments  do  not  state  facts  or  mat- 
ter in  proper  form  sufficient  to  constitute  a  good  plea  of  non  est  factum. 

The  second  paragraph  is  as  follows :  "Defendant  also  pleads,  in  bar  of  this 
action  by  plaintiff,  the  statute  of  limitation  of  plaintiff's  native  State,  Cali- 
fornia, its  legally  appointed  time  for  actions  on  promissory  notes  having 
elapsed  before  the  commencement  of  this  action."  The  defect  in  this  plea 
is  that  it  does  not  aver  what  length  of  time  had  elapsed,  or  any  facts  to 
enable  the  court  to  determine  from  it  whether  a  statutory  bar  did  or  did  not 
exist. 

The  amended  answer  was  not  curative.  It  added  nothing  material.  It 
merely  set  forth  in  buec  verba  the  California  statute  of  limitation.  The 
reply,  however,  cured  the  defeat  in  the  answer.  It  admits  the  law  to  be  as 
stated,  and  in  avoidance  of  it  relies  upon  another  provision  of  the  California 
statute,  which,  in  substance,  provides  that  if,  when  the  cause  of  action  ac- 
crues against  a  person,  he  be  absent  from  the  State,  it  may  be  commenced 
within  the  time  limited  after  his  return ;  or  if  after  Its  accrual  he  leaves 
the  State,  the  time  of  his  absence  is  not  part  of  the  time  limited  for  the 
commencement  of  the  action. 

The  question  is  presented,  therefore,  whetfher  the  California  statute,  which 
limits  the  time  within  which  to  bring  an  action  upon  a  note  to  four  yean 
from  its  maturity,  is  applicable  to  this  case,  and  if  so,  whether  by  it  this 
action  is  barred? 

Before  proceeding  to  consider  this  question  it  may  be  proper  to  say  that 
the  evidence  does  not  sustain  the  attempted  plea  of  non  est  factum.  The 
appellant  does  not,  in  his  own  testimony,  deny  the  execution  of  the  note. 
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Upon  the  contrary  it,  in  substance,  proves  it.  He  sajs  that  be  left  Cali- 
fornia "soon  after  the  note  was  executed."  Moreover,  it  is  proven  that 
when  a  third  party  presented  it  to  him  for  payment  shortly  before  suit  was 
brought  he  said  "he  would  have  settled  it  long  before  if  the  plaintiff  had 
treated  him  right.". 

It  is  clear  the  finding  of  the  lower  court  upon  the  evidence  that  the  appel- 
lant executed  the  note  was  correct.  It  is  the  rule  of  the  common  law  that 
the  lex  fori,  and  not  the  lex  loci  contractus,  regulates  the  remedy. 

The  nature  and  construction  of  contracts  and  the  rights  and  obligations 
growing  out  of  them  are  controlled  by  the  law  of  the  place  where  they  may 
be  made;  but  it  is  equally  well  settled  that  the  law  of  the  place  where  it  is 
sought  to  enforce  them  governs  the  remedy.  This  is  the  general  rule,  and 
is  so  because  the  statute  of  limitation  relates  to  the  remedy. 

The  right  to  a  particular  remedy  is  not  a  vested  one.  In  general,  eaoh 
State  has  entire  control  over  the  remedies  it  will  afford  to  litigants.  (Mo- 
Arthur  v.  Goddin,  &c,  U  Bush,  274;  Labatt,  &c.  v.  Smith,  &c,  83  Ky., 
698.) 

Section  19,  article  4,  chapter  71  of  the  General  Statutes  provides,  how- 
wever,  as  follows:  "When  a  cause  of  action  has  arisen  in  another  State  or 
country,  between  residents  of  such  State  or  country,  or  between  them  and 
residents  of  another  State  or  country,  and  by  the  laws  of  the  State  or  coun- 
try where  the  cause  of  action  acorued  an  action  can  not  be  maintained 
thereon  by  reason  of  the  lapse  of  time,  no  action  can  be  maintained  thereon 
in  this  State. ' ' 

This  statute,  as  was  held  in  the  case  of  Labatt,  &o.  v.  Smith,  &c,  supra, 
has  no  reference  to  residents  of  this  State.  It  was  enacted  for  the  relief  of 
those  who  are  not  residents,  but  who,  having  come  within  the  jurisdiction 
of  our  State  courts,  are  sought  to  be  made  liable  by  residents  of  some  other 
State  or  country  upon  a  cause  of  action  arising  in  another  jurisdiction  than 
that  of  Kentucky.  A  cause  of,  action  upon  a  note  accrues  at  its  maturity. 
(Bennett,  &c.  v.  Devlin,  &c,  17  B.  M.,  353.)  When  it  accrued  in  this  in- 
stance the  appellant  was  a  resident  of  this  State.  We  are  inclined,  therefore, 
to  the  opinion  that  the  statutory  provision  just  cited  does  not  apply  to  this 
-case;  but  that  it  is  controlled  by  the  lex  fori  or  limitation  law  of  this  State, 
which  allows  a  party  to  sue  upon  a  note  at  any  time  within  fifteen  years 
from  its  maturity.  The  Kentucky  statute  is  not  relied  upon,  and  if  it  were 
it  would  not  be  available,  as  the  time  allowed  under  it  had  not  elapsed  when 
this  action  was  brought;  and  even  if  the  above  view  be  incorrect,  and  con- 
ceding that  the  limitation  law  of  California  is  applicable  to  this  case,  yet 
under  it  the  appellees  have  a  right  to  maintain  their  action. 

The  appellant  has  never  been  in  California  since  the  maturity  of  the  note. 
If  he  could  properly  claim  to  have  been  a  resident  of  that  State  when  the 
cause  of  action  accrued,  yet  it  would  not  be  barred  by  reason  of  the  saving 
in  the  California  statute  already  alluded  to  in  the  case  of  absence.  If  no 
action  had  ever  been  brought  upon  the  note,  and  he  were  now  to  return  to 
that  State  and  be  sued  upon  it,  he  could  not  defeat  it  upon  a  plea  of  limita- 
tion. This  defense  is,  therefore,  unavailing,  whether  the  law  of  the  one 
State  or  the  other  controls. 

The  appellees  claim  that  the  judgment  should  have  allowed  them  ten  in- 
stead of  6  per  cent,  interest  upon  their  debt,  and  their  attorneys  now  pre- 
sent thiB  question  in  argument.  It  can  not  be  considered,  however,  as  there 
Is  no  cross  appeal. 

Judgment  affirmed. 
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(Extension  of  opinion— Filed  November  24,  1888.) 

It  now  appears  that  a  cross  appeal  had  in  fact  been  granted  in  this  case* 
and  entered  upon  the  record  books;  but  by  the  omission  of  the  clerk  to 
make  a  note  of  it  upon  the  transcript  of  the  record  it  was  overlooked  when 
the  original  appeal  was  determined. 

The  note  sued  upon  was  executed  in  California.  There  was  no  agreement 
that  it  was  to  be  paid  or  the  contract  performed  elsewhere.  The  rate  of  in- 
terest allowable  upon  it  is,  therefore,  governed  by  the  lex  loci  contractu!. 
To  this  end,  however,  the  law  of  that  State,  relative  to  Interest,  must  be 
properly  pleaded,  and  then,  if  put  in  Issue,  must  be  proven.  Tbe  towof 
another  State  is  unknown  to  the  courts  of  this  State.  It  must  be  pleaded 
and  proven  like  any  fact. 

This  is  the  averment  of  the  petition : 

' '  The  defendant,  William  S.  Templeton ,  by  his  promissory  note, bearing  data 
and  executed  on  the  81st  day  of  August,  1871,  promised  and  agreed  to  pay  to 
the  said  Solomon  A.  Sharp,  or  order,  the  sum  of  $1,900  three  years  afterdate 
of  said  note,  With  interest  thereon,  at  the  rate  of  10  per  centum  per  annum 
from  the  date  thereof  until  paid ;  that  at  the  time  said  note  was  executed,  to 
wit,  the  81st  day  of  August,  1871,  tbe  said  defendant  resided  In  the  State  of 
California,  and  the  legal  rate  of  interest  at  that  time  in  said  State,  accord- 
ing to  the  law  of  said  State,  was  10  per  centum  per  annum  on  all  such  obli- 
gations, and  that  tbe  contract  to  pay  interest  on  said  sum  at  the  rate  of  10 
per  centum,  as  stipulated  in  said  note,  was  lawful  in  said  State,  and  enforci- 
ble  under  the  laws  thereof." 

This,  so  far  as  the  law  of  California  is  concerned,  is  but  the  statement  of 
a  legal  conclusion.  It  merely  gives  the  opinion  of  the  pleader.  He  says  tbe 
then  legol  rate,  according  to  the  law  of  tout  State  upon  such  obligations, 
was  10  per  cent. ;  and  that  the  agreement  in  the  note  to  pay  interest  at  that 
rate  was  lawful  and  enforcible  there.  There  is  no  reference  to  tbe  particu- 
lar statute  of  that  State,  if  there  he  one  upon  the  subject.  There  is  no  state- 
ment of  it  to  enable  this  court  to  form  an  opinion  as  to  its  effect.  To  bold 
the  plea  good  the  opinion  or  conclusion  of  the  pleader  must  be  accepted  as 
a  fact. 

If  the  law  of  another  State  be  relied  upon  by  a  party  in  a  court  of  this 
State  it  must  be  regarded  as  a  fact,  which,  like  any  other  fact,  mutt  be  so 
pleaded  that  the  court  may  judge  of  its  legal  effect. 

The  averment  was  insufficient  to  authorize  any  evidence  as  to  the  law  ol 
California.  It  is  true  there  was  no  objection,  by  demurrer  or  otherwise,  to 
it.  It  was  not  merely  defective,  however.  It  failed  to  sei  lurth  any  fact  or 
ground  whatever  authorising  a  recovery  under. the  law  of  that  State. 
(Roots  v.  Meriwether,  8  Bush.  8*7.) 

The  evidenoe  upon  this  subject  can  not,  therefore,  be  considered,  as  it.  in 
the  absence  of  pleading,  can  not  avail.  Our  statute  provides  that  any  in* 
debtedness  incurred  out  of  the  State  shall  be  presumed,  unless  the  contrary 
be  shown,  to  carry  like  interest  as  if  it  had  been  created  here.  (General 
Statutes,  chapter  60,  section  7.) 

The  indebtedness  in  contest  was  created  prior  to  the  existence  of  any  con- 
ventional interest  law  in  this  fctate,  and  when  6  per  cent,  was  the  only  rate 
of  interest. 

The  lower  court,  therefore,  properly  allowed  but  this  rate  and  correctly  re- 
fused to  render  judgment  for  the  10  per  cent,  interest  claimed. 

The  judgment  is  also  affirmed  upon  the  cross  appeal. 


Digitized  by 


Google 


BOUQUETTE  V.  RYAN,  &C.  503 

ROUQUETTE  v.  RYAN,  &c. 
(Filed  June  12,  1888— Not  to  be  reported. ) 

Writing  signed  with  understanding  that  it  was  not  to  be  enforced— Ap- 
pellant purchased  one-fourth  interest  in  the  "Mud  River  Coal  Mines,"  the 
consideration  recited  in  the  deed  being  $10,000.  The  other  joint  owners  of 
the  property,  with  whom  be  formed  a  partnership,  executed  to  him  a  writing, 
bearing  the  same  date  as  the  deed,  whereby  they  agreed  to  pay  him  1600  per 
annum  Interest  on  $10,000  for  three  years,  being  together  $1,500,  "whiah 
sum  we  reserve  to  ourselves  the  right  to  liquidate  at  any  and  all  times  before 
their  maturity,  as  specified  herein,"  this  writing  reciting  that  the  agree- 
ment is  in  consideration  of  appellant  having  advanced  the  sum  of  $10,000 
"for  the  purpose  of  enlarging  the  Mud  River  Coal  Co.  business."  Appellant 
seeks  to  recover  the  $1,500  mentioned  and  the  $10,000,  less  $2,500,  the  real 
value  of  his  one-fourth  interest,  alleging  that  the  last-named  writing,  and 
not  the  deed,  expressed  the  real  consideration  for  his  purchase,  and  that  the 
$10,000  was  not  expended  as  agreed.  Held — That  the  evidence  shows  that 
the, deed  expresses  the  real  oon tract,  and  that  the  other  writing  was  signed 
under  protest  and  with  the  understanding  that  it  was  not  to  be  enforced, 
therefore,  appellant  is  not  entitled  to  recover  anything. 

Weir,  Weir  &  Walker  and  W.  N.  &  J.  J.  Sweeney  for  appellant. 

Andrew  J.  Keller  and  Wilbur  F.  Browder  for  appellees. 

Appeal  from  Muhlenburg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Under  a  judgment  rendered  in  the  Muhlenburg  Circuit  Court,  in  the  case 
of  M.  T,  Reno  v.  E.  D.  Payne,  &c,  for  the  sale  of  the  property  described  in 
(he  pleadings  in  this  case  as  the  Mud  River  Coal  Mines,  consisting  of  about 
2,600  acres  of  land,  said  land  was,  on  the  16th  of  July,  1878,  sold  by  the 
-court's  commissioner,  and  the  appellee,  J.  B.  Ryan,  purchased  it  at  the 
prioe  of  $7,850.  He  executed  bond  for  the  purchase  price,  with  A.  B.  Bos- 
well  and  J.  W.  Jewell  as  his  sureties  thereon.  There  was  a  verbal  agree- 
ment at  the  time  of  said  purchase  that  Ryan,  Jewell  and  Boswell  were  to 
be  partners  in  said  purchase,  in  proportion  of  one-half  to  Ryan  and  one- 
fourth  each  to  Jewell  and  Boswell,  and  each  was  to  pay  the  purchase  money 
in  proportion  to  his  interest  in  the  land.  By  reason  of  some  litigation  that 
sprang  up  about  the  time  of  the  sale  the  sale  was  not  confirmed  until  1880, 
when  the  sale  was  confirmed  and  a  deed  made  to  Ryan.  The  deed  was 
made  to  Ryan  without  requiring  the  payment  of  the  purchase  money  in  full. 
By  a  deed  bearing  date  the  10th  of  December,  1880,  the  appellee,  Ryan,  con- 
veyed to  appellant,  Rouquette,  Jewell  and  Boswell,  one-fourth  each  of  said 
laud,  the  appellant  agreeing  to  pay  for  bis  fourth  interest  the  sum  of  $10,000; 
$4,856.77  was  paid  in  discharging  balance  of  the  purchase  money  that  Ryan 
yet  owed  on  the  land,  and  $5,144.28  was  paid  in  a  short  time  thereafter.  On 
the  following  day,  the  11th  of  December,  1880,  the  appellant,  appellee,  Jewell 
and  Boswell  entered  into  a  written  contract  of  copartnership,  under  the 
Arm  name  of  the  "Mud  River  Coal  Co.,"  by  the  terms  of  which  each  mem- 
ber contributed  his  fourth  interest  in  the  property  as  an  equal  part  of  the 
tsapital  stock  paid  in.  Also,  Jewell  being  indebted  in  the  sum  of  $7,500  to 
C  &  6.  Green  &  Co.,  of  New  Orleans,  for  whom  the  appellant  .was  the 
agent,  and  had  in  charge  the  collection  of  this  debt,  he,  on  the  lltb  day  of 
December,  1880,  induced  Ryan,  Jewell  and  Boswell  to  join  with  him  In  exe- 
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outing  a  mortgage  to  O.  &  G.  Green  &  Go.  on  the  entire  tract  of  land  to  secure 
said  firm  in  the  payment  of  said  debt.  On  the  6th  of  March,  1883,  the  ap- 
pellant executed  to  C.  &  G.  Green  &  Co.  a  mortgage  on  his  one -fourth  in- 
terest in  said  land  to  secure  them  in  a  debt  of  $4,900,  bearing  interest  from 
the  lltb  day  of  December,  1880. 

The  Jewell  note  for  $7,600  and  the  Rouquette  note  for  $4,900  having  fallen 
due,  C.  &  G.  Green  &  Go.  instituted  proceedings  in  the  Muhlenburg  Circuit 
Court  for  the  purpose  of  subjecting  said  land  to  the  payment  of  these  debts. 
At  the  decretal  sale  the  appellee,  Ryan,  purchased  the  interest  of  Jewell  and 
Boswell  in  said  land,  they  being  jointly  bound  as  principals  for  said  debt, 
at  a  price  sufficient  to  discharge  said  debt,  interest  and  costs;  he  also  pur- 
chased the  appellant's  interest  in  said  land  at  a  price  sufficient  to  pay  his 
debt,  interest  and  costs,  whereby  he  became  the  owner  of  the  entire  tract  of 
land.  After  this  purchase  he  formed  a  partnership  with  some  parties  in 
Nashville,  Tennessee,  by  the  terms  of  which  they  were  to,  and  did,  pay  off 
the  purchase  price  of  said  interests,  etc.  The  sale  was  confirmed,  and  the 
entire  property  is  now  owned  and  controlled  by  the  new  firm.  These  Nash- 
ville parties  agreed  to  give  the  appellee,  Ryan,  the  sum  of  $26,000  for  three* 
fourths  interest  in  said  land. 

After  the  new  partnership  wpr  formed  the  appellant  instituted  this  action 
in  equity  against  the  appellee,  Ryan,  and  the  other  members  of  the  firm,  in 
which  he  alleges  that  his  purchase  was  not  upon  the  consideration  expressed 
in  the  deed,  to  wit,  that  he  gave  $10,000  for  one  fourth  interest  in  the  laud; 
that  on  the  10th  day  of  December,  1880,  the  day  of  the  date  of  the  deed,  he 
took  from  Ryan,  Jewell  and  Boswell  the  following  writing: 

14  Greenville,  December  10. 
"Louis  T.  Rouquette,  New  Orleans: 

"Dear  Sir:  In  consideration  of  your  having  advanced  the  sum  of  $10,000 
for  the  purpose  of  enlarging  the  Mud  River  Coal  Co.  business,  we,  the 
undersigned,  agree  to  pay  you  $500  per  annum,  interest  on  same  for  thnt 
years  from  date,  being  together  $1,600,  which  sum  we  reserve  to  ourselves 
the  right  to  liquidate  at  any  and  all  times  before  their  maturity,  as  specified 
herein,  said  maturity  being  10-13  December,  1883. 

"We  remain,  yours  respectfully, 

"J.  W.  JEWELL, 
"J.  B.  RYAN, 
"A.  B.  BOSWELL." 

The  appellant  alleges  that  the  foregoing  writing  expresses  the  true  consid- 
eration of  his  purchase,  and  that  said  sum  of  $10,000  was  never  applied  by 
Ryan  to  the  enlarging  of  said  mines;  that  Ryan  was  personally  bound  to 
pay  off  the  mortgage  debt  of  $7,500;  that  he  failed  to  do  so,  and  suffered  said 
property  to  be  sold  and  pass  into  his  own  and  other  hands;  that  Ryan's 
purchase  redounded  to  the  benefit  of  the  old  firm,  etc.  He  claims  that  be  is 
entitled  to  the  $1,500  mentioned  in  said  writing;  also,  that  by  reason  of  tbe 
failure  of  Ryan  to  expend  said  $10,000  in  enlarging  said  mines  he  has  been 
damaged,  and  that  he  is  entitled  to  recover  said  sum,  together  with  interest 
thereon,  less  $2,500— the  real  value  of  bis  one-fourth  interest;  that  be  is  en- 
titled to  recover  his  proportion  of  the  $25,000  that  Ryan  received  for  three- 
fourths  of  said  land. 

Tbe  circuit  court  rendered  judgment  for  the  appellant  for  said  $1,500  and 
interest  thereon,  and  one-fourth  of  the  interest  on  the  $5,144.23.    The  appel^ 
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lant,  claiming  that  he  is  entitled  to  more  than  be  recovered  judgment  for, 
has  appealed  to  this  court.    The  appellee,  Ryan,  has  taken  a  oross  appeal. 

The  appellee,  Ryan,  oontends  that  the  $10,000  paid  by  the  appellant  was 
a  payment  for  the  one-fourth  of  the  land  sold  to  him,  and  not  as  an  advance- 
ment to  be  used  in  enlarging  the  mines,  and  that  the  writing  sued  on  was 
not  executed  with  the  understanding  that  the  money  was  received  and  used 
as  an  advancement  for  the  purpose  of  enlarging  the  mines;  but  it  was 
understood  and  agreed  that  said  writing  was  not  to  be  enforced. 

The  facts  established  by  the  record  are  that  the  con  tract,  for  the  sale  of 
one-fourth  of  the  property  to  the  appellant  was  made  about  the  7th  or  8th  of 
December,  and  the  deed  was  actually  made  on  the  10th  of  the  same  month. 
Judge  Eaves,  who  drew  up  the  deed,  swears  that  all  the  parties  came  to  his 
office,  in  the  town  of  Greenville,  and  requested  him  to  draw  up  the  deed. 
He  says  that  he  drew  the  deed  in  exact  conformity  with  instructions.  The 
deed  expresses  that  the  appellant  was  to  pay  $10,000  as  the  price  of  the  land. 
He  says  that  he,  at  the  instance  of  the  appellant,  ascertained  the  amount  of 
the  original  purchase  money  that  Ryan  owed  on  the  land,  and,  at  the  in- 
stance of  the  appellant,  inserted  said  sum  in  the  deed  as  the  cash  payment ; 
that  on  the  next  day  he,  at  the  instance  of  the  appellant  and  others,  drew 
up  the  articles  of  copartnership,  in  which  $8,000—12,000  each— was  agreed  on 
as  a  working  capital;  that,  on  the  same  day,  he  drew  up  the  mortgage  to 
C.  &  G.  Green  &  Co.  to  secure  the  payment  of  the  $7,500.  He  says  that  not 
a  wora  was  said  to  the  effect  that  the  money  that  the  appellant  was  to  pay 
was  to  be  used  for  the  purpose  of  enlarging  the  mines;  but  that  the  deed 
expresses  precisely  what  the  parties  agreed  on.  Judge  Eaves'  evidence  is 
fully  sustained  by  that  of  Ryan,  Jewell  and  Boswell.  Also  it  is  well  es- 
tablished that  the  verbal  agreement,  made  in  the  country  just  a  few  days 
before,  did  not  embrace  any  agreement  or  understanding  that  said  purchase 
money  was  to  be  used  for  the  purpose  of  enlarging  the  mines;  on  the  con- 
trary the  same  was  agreed  on  as  the  price  of  the  land.  Also  the  fact  that 
$8,000  was  agreed  on  as  th*  money  capital— each  member  putting  in  his 
share— is  a  strong  circumstance  against  the  contention  of  the  appellant. 
Also  the  fact  that  $4,866.77  of  the  $10,000  was,  by  the  direction  of  the  appel- 
lant, applied  to  the  payment  of  the  purchase  money  then  due  on  the  land  by 
Ryan,  put  it  out  of  the  power,  as  the  appellant  knew,  of  Ryan,  Jewell  and 
Boswell  to  apply  the  same  to  the  enlargement  of  the  mines.  He  was  also 
bound  to  know  that  they  had  not  the  means  with  which  to  supply  the  place 
of  the  money  for  such  a  purpose.  Also  it  is  clearly  established  that  said 
writing  does  not  bear  its  true  date.  The  proof  clearly  shows  that  it  was 
written  and  signed  at  South  Carrollton  on  the  14th  or  15th  of  December 
after  the  deed,  articles  of  partnership  and  mortgage  had  been  written  and 
signed.  It  also  appears,  by  a  decided  preponderance  of  evidence,  that  said 
writing  was  suddenly  sprung  upon  the  appellees,  Jewell  and  Boswell ;  that 
they  protested  against  signing  it  for  the  reason  that  it  was  not  in  accord- 
ance with  the  agreement;  that  they  were  then  assured  that  it  was  not  to 
have  any  effect  upon  the  agreement  already  made,  and  that  its  only  effect 
was  to  show  a  rebate  of  $1,500,  which  would  never  be  insisted  on,  and  with 
that  understanding  they  signed  it.  Sometime  after  this,*  as  we  are  in- 
formed by  the  record,  the  appellant  told  several  persons  that  be  had  bought 
one-fourth  interest  in  the  mines  at  the  price  of  $10,000,  and  had  paid  for  it. 
He  told  this  to  one  of  the  firm  of  C.  &  G.  Green  &  Co.  after  his  return  to 
New  Orleans.    Had   it  been   true,  as  now  contended  by  him,  that  he  ad- 
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vanoed  $10,000  to  Ryan,  Jewell  and  Boswell,  it  would  have  been  much  easier 
to  reconcile  his  conduct  consistently  with  bis  duty  to  them. 

There  are  other  facts  that  materially  aid  in  the  solution  of  this  case.  Tbey 
are,  that  the  appellant  came  to  Kentucky  as  the  agent  of  C.  &  G.  Green  & 
Go.  for  the  purpose  of  securing  a  debt  of  $V,500  that  Jewell  owed  said  firm. 
His  power  was  plenary.  On  the  10th  of  December  the  day  the  deed  was 
executed  to  him.  he  telegraphed  to  said  firm  to  send  him  a  draft  for  H, COO  to 
be  advanced  to  Jewell  for  the  purpose  of  being  used  in  the  stone  business. 
The  firm,  supposing  that  this  sum  was  to  be  advanced  in  the  interest  of 
securing  the  $7,500,  sent  the  draft,  but  this  draft  Vas  used  by  the  appellant 
for  the  purpose  of  paying  the  first  installment  on  the  land  that  he  purchased 
from  Ryan.  The  appellant  then  induced  the  execution  of  the  mortgage  to 
said  firm  for  the  purpose  of  securing  the  payment  of  the  $7,600  that  Jewell 
owed  it.  There  was  yet  $4,b00  unaccounted  for,  so  he  induced  Jewell  to  exe- 
cute to  the  firm  his  note  for  $4,900  upon  the  assurance  that  the  note  would 
be  returned  to  him  as  soon  as  he,  the  appellant,  arrived  at  New  Orleans. 
By  and  by  the  firm  was  apprised  of  the  appellant's  conduct ;  they  then  re- 
turned to  Jewell  his  note  and  took  a  mortgage  on  the  appellant's  interest  in 
the  land  to  secure  the  payment  of  said  sum.  It  may  be  inferred  that  the 
appellant's  object  in  obtaining  said  writing  from  Byan,  Jewell  and  Boswell 
was  to  aid  him,  in  some  way,  in  explaining  his  conduct  to  said  firm.  Be 
this,  however,  as  it  may,  the  facts  are  clearly  against  the  appellant's  thnw y 
of  the  case. 

In  the  case  of  C.  &  G.  Green  &  Co.  against  the  appellant  the  circuit  court 
decreed  a  sale  of  his  one-fourth  interest  in  said  land  for  the  purpose  of  satis- 
fying his  mortgage  debt  to  said  firm.  This  was  right.  In  the  case  of  said 
firm  against  the  appellant,  Byan,  &c,  the  circuit  court  decreed  that  inas- 
much as  Jewell  and  Boswell  were  principals  in  said  debt,  their  interest  in 
said  land  should  be  first  offered  for  sale.    We  see  no  objection  to  this. 

As  the  respective  interests  of  appellants,  Jewell  and  Boswell,  ki  said  land 
were  offered  for  sale  to  satisfy  the  debts  that  they  owed  as  principals,  tbe 
appellee's  purchase  of  the  same  did  not  inure  to  the  benefit  of  said  firm. 

The  judgment  of  the  circuit  court  is  affirmed  on  the  original  and  reversed 
on  the  cross  appeal  and  tbe  cause  is  remanded,  with  directions  to  dismiss 
the  appellant's  action. 


THE  FRANKLIN  COUNTY  COURT,  &c.  v.  DEPOSIT  BANK  OF. 
FRANKFORT. 

SAME  v.  BANK  OF  KENTUCKY. 

SAME  v.  FARMERS  BANK  OF  KENTUCKY. 

CITY  OF  FRANKFORT  v.  BANK  OF  KENTUCKY. 

SAME  v.  FARMERS  BANK  OF  KENTUCKY. 

(Filed  June  5,  1888.) 

1.  Laws  impairing  obligation  of  contracts— The  State  possesses  the  power 
to  make,  for  a  valuable  consideration,  a  binding  contract,  and  with  respect 
to  her  own  contract  she  stands  upon  precisely  the  same  footing  that  she  does 
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'with  respect  to  contracts  made  between  individuals,  in  so  far  that  she  can 
not  pass  any  law  impairing  their  obligation. 

2.  Taxation  of  corporations—Contract  by  State  with  corporation— The 
charter  of  a  corporation,  created  by  an  act  of  the  legislature,  providing  that 
the  corporation,  in  consideration  of  paying  to  the  State  a  specific  rax  or 
bonus,  is  to  be  released  from  the  payment  of  all  other  taxes,  constitutes  a 
Binding  contract,  from  which  the  State  oan  not  recede  without  the  consent 
-of  the  corporation  unless  the  State,  in  making  the  contract,  expressly  re- 
serves the  power  to  alter  or  amend  it,  or  unless  there  is  a  general  law  in 
force,  at  the  time,  which  authorizes  the  State,  by  subsequent  legislation,  to 
alter  or  amend  it,  and  nothing  appearing  in  the  charter  showing  that  the 
general  law  is  not  to  govern.  ' 

3.  Same— Such  a  contract  exempts  the  corporation  from  the  payment  of 
city  and  county  taxes,  as  well  as  from  the  payment  of  any  other  tax  to  the 
State,  the  city  and  county  being  parts  of  the  State,  and  having  no  power  to 
levy  and  collect  taxes  without  authority  from  the  State. 

4.  Same — Extension  of  charter— An  act  of  the  legislature  continuing  the 
charter  privileges  and  rights  of  a  corporation  beyond  the  time  fixed  by  the 
original  act  of  incorporation  for  their  existence  does  not  have  the  effect  of 
creating  a  new  charter,  but  merely  extends  the  life  of  the  one  already  in 
existence,  and,  therefore,  the  act  of  February  14,  1856,  by  which  the  legisla- 
ture reserved  the  right  to  alter  and  amend,  at  pleasure,  charters  thereafter 
granted,  does  not  apply  to  acts  extending  charters  granted  prior  to  the  act 
of  1856. 

5.  Same— Taxation  of  banks— Even  if  the  acts  extending  the  charters  of 
the  Bank  of  Kentucky  and  the  Farmers  Bank  of  Kentucky,  which  acts  of 
extension  were  passed  since  the  act  of  1856,  can  be  regarded  as  creating  new 
charters,  it  is  manifest,  from  the  obligations  imposed  by  the  acts  of  exten- 
sion and  from  the  nature  of  the  business  of  these  corporations,  although  not 
expressed  in  so  many  words,  that  it  was  the  Intention,  by  each  of  these  acts, 
to  continue  in  force  an  irrevocable  contract,  and  that  the  first  section  of  the 
-act  of  1856  should  not  apply. 

6.  Same— The  Deposit  Bank  of  Frankfort  was  chartered  in  1863,  no  specific 
tax  being  agreed  on  in  the  charter,  thus  subjecting  that  bank  to  the  tax  of 
60  oents  on  each  $100  of  its  stock  fixed  by  the  general  law  then  in  force.  By 
an    act  passed  in  1871  it  was  provided  that  the  tax  then  paid  by.  that  bank 

.  should  be  "in  full  of  all  taxation."  By  an  act  of  1882  the  charter,  together 
with  the  amendment,  was  continued  in  force  for  twenty  years.  Held— That 
the  act  of  1871  exempts  the  Deposit  Bank  from  the  payment  of  any  other 
tax.  whether  county  or  State,  and  even  if  an  act  passed  in  1876,  in  ihe  light 
of  tbe  aot  of  1856,  could  Ordinarily  be  regarded  as  repealing  this  exemption, 
the  act  of  1889  continuing  the  act  of  1871  in  force  shows  that  it  was  the  in- 
tention of  the  legislature  that  the  act  of  187ri  should  not  apj  ly  to  that  bank. 

7.  Same— The  capital  stock  of  a  bank  and  the  shares  of  capital  are  riisilnn 
things  and  both  may  be  taxed.  So  also  the  franchise,  the  surplus  earnings 
and  the  real  estate  are  things  distinct  from  the  capital  stock  and  from  each 
other,  and  the  State  may  tax  the  bank  under  each  of  these  heads  without 
being  guilty  of  Imposing  double  taxation. 

John  "W.  Rodman,  Ira  Julian,  W.  H.  Julian   and   Hugh  Rodman  for  ap- 
pellants. 
Wm.  Lindsay  for  City  of  Frankfort. 
D.  W.  Lindsey  for  Bank  of  Kentucky. 
Wm.  Lindsay  and  Frank  Chinn  for  Deposit  Bank. 
A.  Duvall  for  Farmers  Bank  of  Kentucky. 

Appeal  from  Franklin  Court  of  Common  Pleas. 
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Opinion  of  the  court  by  Judge  Bennett. 

The  Franklin  County  Court,  appellant,  having  assessed  for  county  taxa- 
tion all  the  corporate  property  in  Franklin  county  of  the  appellees,  includ- 
ing their  notes,  bonds,  bills,  money  and  choses  in  action,  the  appellees 
brought  their  separate  actions  of  injunction  against  the  appellant  for  the 
purpose  of  enjoining  the  collection  of  said  tax. 

The  city  of  Frankfort,  appellant,  having  assessed  the  real  estate  of  the  ap- 
pellees within  the  corporate  limits  of  Frankfort  for  the  purpose  of  taxation, 
the  appellees  brought  separate  actions  of  injunction  against  the  appellant 
for  the  purpose  of  enjoining  the  collection  of  said  tax. 

The  lower  court  having  perpetuated  the  appellees'  injunction  in  each 
action,  the  appellants  have  separately  appealed  to  this  oourt.  It  is  agreed 
that  the  oases  may  be  heard  together.  They  will  be  noticed  in  the  order  in 
whiob  they  stand. 

FRANKLIN  COUNTY  COURT  v.  THE  BANK  OF  KENTUCKY. 

The  appellee,  the  Bank  of  Kentuoky,  was  chartered  in  1834  by  an  act  of 
the  legislature  of  this  State.  This  incorporating  act  provides  that  the  ap- 
pellee shall  have  and  keep  its  principal  office  of  discount  and  deposit  in  the 
city  of  Louisville,  and  it  shall  be  the  appellee's  duty  to  establish  not  less 
than  four,  nor  more  than  six  branches,  and  one  branch  shall  be  located  at 
the  seat  of  government,  "to  aid  in  the  management  of  the  fiscal  affairs  of 
the  State."  The  net  authorizes  the  appellee  to  have  "a  capital  stock  of 
$5,000,000,  divided  into  shares  of  $100  each;"  that  the  amount  of  capital  that 
"shall  be  employed  at  the  principal  bank,  and  at  the  several  branches,  shall 
be  under  the  control  of  the  president  and  directors  of  the  principal  bank;" 
that  the  appellee  shall  have  "full  power  and  authority  to  acquire,  hold  and 
enjoy  such  real  estate  as  shall  be  convenient  for  the  transaction  nf  its  busi- 
ness, or  which  may  be  received  in  discharge  of  any  debt,  or  purchased  in 
satisfaction  of  any  judgment  or  decree  in  favor  of  the  bank,  or  in  the  pur- 
chase of  any  property  on  which  the  said  bank  may  have  a  lien. "  The  15th 
section  provides:  "That  it  shall  be  the  duty  of  the  cashier  of  the  principal 
bink  on  the  1st  day  of  July,  1836,  and  on  the  1st  day  of  July  in  each  suc- 
ceeding year,  during  the  continuance  of  this  charter,  to  pay  to  the  treasury 
of  this  Commonwealth  25  cents  on  each  II 00  of  stock  held  and  paid  for  in 
said  bank,  which  shall  be  in  full  of  all  tax  or  bonus:  Provided,  That  the 
legislature  may  increase  or  diminish  the  same,  but  at  no  time  shall  the  tax 
exceed  50  cents  on  each  $100  of  stock  paid  for  in  said  bank." 

In  1837  the  legislature  fixed  50  cents  as  the  sum  that  the  appellee  should 
pay  into  the  treasury  on  each  $100  of  its  capital  stock,  "which  shall  be  in 
full  of  tax  or  bonus. "  By  the  act  of  1834  the  appellee's  charter  was  to  con- 
tinue in  force  until  the  1st  day  of  October,  1864. 

The  legislature,  by  an  act  approved  February  15,  1858,  enacted  that  the 
chartered  privileges  and  rights  of  the  appellee  should  continue  in  force  for 
twenty  years  from  the  1st  day  of  October,  1864.  "But  said  extension  of  the 
charter  of  said  bank  shall  be  subject  to  the  following  restrictions  and  pro- 
visions:" 

1.  It  shall  be  subject  to  all  the  limitations,  conditions  and  duties  imposed 
upon  it  by  the  act  of  incorporation.  *  *  *  8.  After  this adt  of  extension 
akes  effect  the  amount  of  circulation  shall  not  be  greater  than  the  amount 
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of  capital  actually  paid  Id.  *  *  *  4.  The  appellee  shall  establish  a  branch 
at  the  town  of  Columbus,  Ky.,  with  a  capital  of  $160,000.  *  *  *  5.  The  ap- 
pellee shall,  within  a  year  from  the  10th  day  of  May,  1868,  by  a  vote  of  a 
majority  of  its  stockholders,  determine  whether  it  will  accept  the  ''proposed 
extension ;"  and  if  it  determines  to  accept  it,  it  shall  notify  the  governor  of 
the  Commonwealth  of  the  acceptance  by  the  certificate  of  its  president  and: 
directors,  and  this  act  shall  be  in  force  from  that  date. 

The  6th  section  provides  that  the  appellee  '  'shall  pay  annually  to  the  com- 
missioners of  the  sinking  fund  60  cents  upon  each  $100  of  the  contingent 
fund  now  held,  or  may  hereafter  accrue,  to  said  bank  over  and  above  the 
amount  now  required  to  be  retained  by  its  charter." 

By  an  act  of  the  legislature,  approved  February  1,  1872,  the  appellee  was 
authorized  to  purchase  from  the  Commonwealth  the  stock  which  she  owned 
in  its  bank.  But  the  "bank  shall  annually,  on  the  1st  day  of  January,  pay 
into  the  treasury  a  tax  of  60  cents  on  each  share  of  $100  of  its  increased  cap- 
ital stock,  which  shall  be  in  full  of  all  tax  or  bonus  on  such  increased  cap- 
ital stock." 

The  5th  section  provides:  "That  the  charter  of  the  Bank  of  Kentucky  be, 
and  the  same  is  hereby,  extended  twenty-five  years." 

The  appellant's  first  contention  is  that  the  legislature  had  no  constitu- 
tional power  to  exempt  the  appellee  from  the  oommon  burden  of  taxation 
except  "in  consideration  of  public  services. "  It  contends  that  the  exemp- 
tion of  the  appellee  from  all  taxation,  except  50  cents  on  each  $100  of  its  cap- 
ital stock,  was  not  "in  consideration  of  public  services,"  and,  therefore, 
void. 

At  the  time  the  appellee  was  chartered,  and  for  years  afterwards,  the 
Federal  government  issued  no  paper  currency.  Banks  and  banking  were 
creatures  of  the  respective  States.  It  was  the  policy  of  this  Common  wealth 
to  charter  banks,  with  authority  to  issue  paper  currency,  based  upon  a  gold 
and  silver  redemption  upon  the  demand  of  the  bolder.  The  issue  of  these- 
banks  constituted,  in  the  main,  the  circulating  medium  in  the  Common- 
wealth for  individual,  commercial  and  public  uses.  While  the  aggregation 
of  capital  for  banking  purposes  was,  on  the  part  of  the  projectors,  for  the 
purpose  of  individual  gain,  yet  the  Commonwealth  accepted  the  oxerture  as. 
auspicious  to  the  purpose  of  furnishing  a  currency  as  stable  as  in  the  nature 
of  things  it  could  be  made,  for  the  private,  commercial  und  public  benefit 
of  her  citizens,  also  to  aid  her  in  the  management  of  her  fiscal  affairs,  which 
not  only  consisted  in  the  providing  of  means  to  meet  the  ordinary  adminis- 
tration of  State  affairs,  but  sometimes  extended,  at  least  might  extend,  to 
the  borrowing  of  money  to  meet  any  extraordinary  or  unforeseen  emergency. 
Therefore,  we  should  hesitate  to  decide,  were  it  material  to  decide  the  ques- 
tion, that  the  granting  of  the  charter  to  the  appellee,  and  the  fixing  of  a 
specific  tax  of  50  cents  on  each  share  of  its  capital  stock  was  not  In  consid- 
eration of  public  services.  But  the  right  of  the  State  to  grant  the  charter  to 
the  appellee  and  exempt  it  from  the  payment  of  all  taxes,  except  50  cents  on 
each  share  of  Its  capital  stock,  rests  upon  the  power  of  the  State  to  make. 
for  a  valuable  consideration,  a  valid  and  irrevocable  contract. 

The  State  of  Kentucky,  in  the  management  and  control  of  her  affairs,  in 
her  relation  to  the  other  States,  in  her  relation  to  the  Federal  govern  nieut, 
except  in  so  far  as  certain  powers  are  delegated  by  the  Constitution  of  the 
United  States  to  the  Federal  government,  or  one  denied  to  the  States,  is. 
sovereign   by  right.     It  is,  by  virtue   of  her   sovereignty,  that   she  has  the> 
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powt>r  to  contract.     No  binding  cou  tract  can  be  entered  into  except  by  virtue 
of  sovereign  iiowcr.     It  is  hy  this  power  that  the  Stale  makes  contracts  vlth 
inUiviWuals ;  that  she  borrows  money  and  gives  her  obligation  for  its  pay- 
ment.    To  deny  a  ;-i:iu*  the  power  to  make  binding  oon tracts  is  a  denial  ol 
Its  power  as  a  sovereign.     Possessing  the  sovereign  power  to  contract,  sbe 
exercises  the  ritrht  just  as  an  individual  exercises  his.     The  individual,  in 
exercising  the  right  of  contract,  does  not  barter  away  his  sovereignty;  be, 
for  a  valuable  consideration,  simply  exercises  it;  for  a  valuable  consideration, 
coming  to  him  from  the  other  party  to  the  con  tract,  he  surrenders  soniethlfig 
«nd  reserves  sonn  thing   in   its  stead,  which   he  deems  as  an  equivalent 
Whether  tl.c  one  or  the  other  has  in  fact  received  an  intrinsic  equivalent  for 
that  with  which   lie  has  parted   is  not  the  question.     The  fact  that  it  is  of 
more,  or  less  value,  ai.d  deemed  by  him  to  be  an  equivalent,  is  all  that  ia  re- 
.quin-d   to   make  the  contract  irrevocably  binding.     In  thus  contracting  le 
does  not  surrender  his  sovereign  power,  be  merely  exercises  it.    Upon  pre- 
cisely the  same  principle  the  Commonwealth  contracts.     If  her  contract  ii 
without   any  valuable  consideration  it  is  a  nudum  factum,  so  is  tbat  of  tbe 
-citizen,  bur  if  there  is  a  valuable  consideration  to  support  it,  she  is  "bound 
by  it,  not  upon  the  idea  that  she  has  surrendered  or  bartered  away  her  sov- 
ereignty, but  that  she  has  exercised  it  in  accordance  with  what  she  deems 
tn  he  for  the  best  interest  of  her  citizens.    Tbe  State  possessing  the  pcrwerto 
make,  for  a  valuable  consideration,  a  binding  contract,  she  falls  within  tbat 
provision  of  the  Federal  Constitution  tbat  declares   that  she  shall  p»*a  D0 
law  impairing  its  obligation.     In  respect  to  her  contraots  she  stands  nP°n 
prtf:'is"lv  the  suae  footing  that  she  does  In  reference  to  the  contracts  made 
britween  individuals— she  shall  pass  no  law  impairing  their  obligation-    *D 
accordant   with   the   foregoing  views  the  Supreme   Court  of  the    Ignited 
States,  ever  si  me  the  Dartmouth  College  case,  4  Wheaton,  518,  have  consist- 
ently  held    tint   the  creation   of    a   corporation,  especially  banks,    W  *"e 
legi-darurc  «»f  a   Hate,  whereby  it  was  agreed  that  the  corporation,  Jn   C0D* 
sider.it Ion  of  paying  to  the  State  a  speciflo  tax  or  bonus,  was  to  be  rel*89*1 
from  t..«-  payment   of  all  other  taxes,  constituted  a  binding  contract  ^Tom 
which  t   e   :'(  1 1  •  e  ui Id  not  recede  without  the  consent  of   the  corpora1100' 
unle»«.   i  be  ;  ■t.ite.  m    making  the  contract,  expressly   reserved   the  po^*r  M 
alter  or  amend  it  ,  or  unless  there  was  a  general  law  in  force  at  tbe  tin*60 
m:»\:n"  the  <•  mir  u  t  which  authorized  the  State,  by  subsequent  legisl*tion, 
t  i  al;   r  ■*!  cm-'i  t\  i*.  and  that  there  was  nothing  appearing  in  the  legfis*a 
act  of  •'  ••  <  .•»  tr.ieiif  g  parties  showing  that  the  general  law  6hould   not   &*' 
orn  it.     (•-':>'  'M'.k^f  Ohio  v.  Knoop,  U\  Howard,  360;  New  Jersey  v.    *arfl» 
SC)  1".  S  ,  b ■*,   1  a:-.:  gton  v.  Temiessee,  15  U.  S.,  fiTfl.)    This  doctrin^    ,s  W 
iirn>'\   •   «.»«d  4«\  i  be  (I.  eisions  of  the  Supreme  Court  of  the  United  r5***68, 

uiul     ■    ■  i.i!  iin:l\  r gnized   by  the  courts  of  last  resort  of  all  the  f**  ^ 

that  ;.  i:.x-,M.»r.  I  y  u>,  holding  the  contrary,  would  be  regarded  as  em*11*11 '* 
spur  .«;:  •.  .  - 

1)  •.  -    i  *.,.•  in  «.\  i  -ifTi   in   the  appetite's  charter  and  amendments,  d*******  . 
that  i *.i    payment  ul    fifty  cents  on  each  $100  of  its  capital  stock  "shi*** 
full  «•;  all  iax  «.r  i»  i'  :-,  "exempt  the  apjellee  from  the  payment  of  co^n  J 
city  t..   .  -      The  aji;  e.Iant  contends  that  it  does  not.  r. 

It  it    \  U*  legardeu  as  settled  by  the  current  of  authority,  and  for  t*1*  *\ 
pose  of  this  investigation  we  will  concede  that  It  Is  so  settled,  that  t,,e 
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pellee's  capital  stock  and  the  shares  of  its  stock  arc  oistiner  things.  That, 
tbe  capital  stock  is  the  money  authorized  to  be  paid  in.  and  actually  paid 
in,  as  the  basis  of  the  business  of  the  Vank  ard  the  it  cans  of  <•(  ndi  rting  its. 
operations.  The  bank  can  not  increase  or  diminish  this  capital  slick  With- 
out express  authority  to  do  so;  for  the  reason  that  it  constitutes  a  trust 
fund  which  is  held  by  the  appellee  as  trustee,  first.  U  v  the  pnrj  <  sc  of  imet- 
ing  and  making  good  its  liabilities;  second,  after  discharging  its  obligations 
for  the  benefit  of  its  stockholders.  Tbe  shorts  of  the  capital  st<  ck  aie  iv pre- 
sented by  certificates.  Each -holder  is  a  beneficiary  to  the  <  xh  1  t  if  I  i>  own- 
ership, hut  he  can  not  control  or  withdraw  a  dollar  of  tl  «•  piii  <  ij  :.f :  that 
must  remain  as  the  basis  of  the  appellee's  business  opt  lath  is.  r\)  v  share- 
holder is  entitled  only  to  share  in  tbe  profits.  So  tl  e  capital  stock  and  the 
shares  of  the  capital  stock  are  distinct  things,  and  1  oth  may  1c  ta>ed.  Ho,, 
also,  the  franchise- the  right  of  the  bank  to  exercise  its  j  nwt-rs  in  the  prose- 
cution of  Its  busii  et>s  as  a  distinct  right  from  its  coital  strck- n  ay  re 
taxed.  So,  ateo,  its  suiplus  tamirps,  heing  diMii  et  fi<  in  its<?jitfl  strck^ 
may  be  taxed.  So,  also,  its  real  estate,  if  it  dees  not  n  j  n  u  l.t  its  c;  ]  itnl 
stock,  but  only  its  earnings  which  aie  not  a  part  of  its  (a;  I'.al  stt  ck.  way 
be  taxed.  (Angell  &  Ames  on  Corporations,  Ft ci it  r.s  f.;i'.  if7:  I"is:i  :*  y  ▼. 
The  People,  4  Wall,  460;  National  Bank  v.  Commons  u.lth.  to  WY1I.  ::?  ) 

If  when  the  State  granted  to  the  appellee  its  charter,  she  had  lei  i.  *  lent 
as  to  her  right  to  tax  it.  *he  would  have  the  absolute  n«  ht  to  tax  it  rrder 
the  foregoing » eads,  without,  being  amenable  to  the  o!  ;<  r  tion  (  f  \t\t  y  guilty 
of  imposing  double  taxation.  Nor  could  it  be  sucec  s^ully  n.aii  ti.'ii  i  u  \Yat 
the  appellee  would  npt  be  liable  to  be  taxed  by  the  aipclhint,  the  enmity 
court,  under  the  act  of  tbe  17th  of  March,  lh7r\  ami  I  y  tie  r  ]^|  *-j !.-  w.  the 
city  of  Frankfort,  under  its  charter.  But  the  State  n id  not  d  o,  M-  o  bo 
silent.  It  did  speak.  It  said  that,  in  consideration  of  tl  e  aprellt  cs  j  ying 
into  the  treasury  fifty  cents  on  each  $100  of  its  capital  mi  ck  i .- •  i < j  i»\  v  ;•  hout 
reference  to  its  real  value,  such  payment  should  he  "in  fnil  of  a.l  :,•  x  <r 
bonus."  To  say  that  th|s  language  has  refererce  to  t)  e  c.  i  ,tal  .«•'<  c  I  «  t  the 
appellee,  and  not  to  the  shares  of  its  stoefchokh  is,  fr\ioMiijii.  o  ;  i  ;.t  it 
has  no  reference  to  the  real  estate  of  the  appellee,  aeun.n  d  or  n><  o  in  its 
legitimate  business,  would  be  to  torture  the  mianiig  of  l.\n;:u;.i  v.  ll.o 
State  agrees  that,  in  consideration  of  receiving  fifty  ceo  is  «n  <;«<[■:  i.t>  of 
the  appellee's  capital  stock  paid  in,  the  same  shall  he  in  f nil  <  f  ,-,!!  ,  x  cr 
bonus.  It  is  conceded  that  this  language  binds  the  St;,  te  to  make  HMtl.ir 
assessment;  and  well  may  the  concession  be  made  lecai.w,  n<-;  n  j,  </  tho 
fifty  cents  in  the  light  of  a  payment  on  the  stock  as  capital  m««  k  j  <  j  n-  cr 
as  the  stockholders'  shares,  yet  the  contract  says  that  the  ]>;.\  n  «  i,t  ••>;  all  I  e 
in  full  of  all  tax  or  bonus. "  Also  regarding  the  npiilhe'*  n  .  1  i  .;  n  j.s  a 
separate  subject  of  taxation  (and  so  is  the  capital  stock  aid  tl  <  >h;,n  .-  •.  yet 
the  contract  says  that  the  payment  of  the  fifty  cents  shall  he  m  ii  n  ,  .all 
taxation.  If  any  part  of  the  appelke's  property,  its  frai.rhi>r.  its  cjital 
stock,  or  the  shares  of  its  capital  stock,  or  its  real  property.  iimiI  in  the 
operation  of  its  business,  is  to  be  taxed  In  addition  to  the  fifty  cents,  tN  n  it 
oan  not  be  truthfully  said  that  the  payment  of  the  fifty  cents  is  in  lull  of 
all  tax  or  bonus."  As  before  said,  it  is  conceded  that  the  tt  rn  s  of  the  con- 
tract bar  the  State  from  imposing  any  additional  taxation;  hut.  it  is  con- 
tended that  its  terms  do  not  bar  the  county  and  city  from  levying  and 
collecting  taxes  for  county  and  city  purposes.  In  this  position  <ouncil 
clearly  overlook  the  fact  that  the  county  and  city  are  intciiant  parts  of  the 
State,  and  that  they  can  not  levy  and  collect  taxes  without  the  authority  of 
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the  State  conferring  that  right  upon  them ;  so  the  absurdity  Is  presented, 
that  the  State  contracts  with  the  appellee,  in  consideration  of  its  paying 
fifty  cents  on  each  $100  of  its  capital  stock,  to  release  it  of  "all  tax  or  bonus" 
— this  is  the  meaning  of  the  language— and  at  the  same  time  authorizes  its 
local  subdivision  to  levy  and  collect  other  taxes  off  of  the  appellee,  that  is 
to  say,  that  the  State,  by  its  contract  with  the  appellee,  deprives  itself  of  the 
right  to  levy  and  collect  other  taxes  off  of  the  appellee,  but  may,  notwith- 
standing, authorize  all  of  its  subdivisions,  if  the  appellee's  property  and 
business  were  distributed  in  all  of  them,  to  levy  and  collect  other  or  addi- 
tional taxes  off  of  it.  It  seems  that  it  would  occur  to  one  at  first  blush  thst 
such  a  procedure  would  be  a  palpable  violation  of  the  contract  "Under 
such  a  contract  between  individuals  a  doubt  could  not  exist."  The  State, 
when  she  makes  a  contract,  based  upon  a  valuable  consideration,  stands 
-upon  precisely  the  same  footing. 

In  the  Bank  of  Cape  Fear  v.  Edwards,  5  Ired,  516,  where  the  charter  pro- 
vided that  the  bank  should  pay  annually  into  the  treasury  of  the  State 
twenty-five  cents  on  each  share  of  its  stock  owned  by  individuals,  and  that 
the  bank  should  not  be  liable  to  any  further  tax,  it  was  held  that  the  bank 
was  liable  to  no  other  tax,  State  or  county.  (Also,  Farrington  v.  Tennes- 
«3e.  05  U.  S.,  679,  and  New  Jersey  v.  Yard,  95  U  S.,  104,  and  the  authorities 
cited.)  Also  in  the  case  of  the  Farmers  Bank  (one  of  the  present  appel- 
i3es)  v.  Commonwealth  and  Greenup  County,  6  Bush,  127,  where  the  bank's 
oharter  provided  that  the  annual  payment  into  the  Stato  treasury  of  fifty 
•cants  on  each  $100  of  the  bank's  capital  stock  "shall  be  in  full  of  all  tax  or 
bonus,"  it  was  held  that  said  provision  exempted  the  bank  from  the  pay- 
ment of  all  other  tax,  whether  State  or  county,  including  the  bank's  real 
•estate   purchased  for  debt. 

The  appellant's  next  contention  is  that,  if  the  appellee's  charter  exempted 
it  from  all  taxation  except  that  therein  provided  for,  the  same  expired  on 
the  1st  day  of  October,  1864,  and  the  act  of  the  15th  of  February,  1858,  ex- 
tending the  charter  for  twenty  years,  created  a  new  corporation,  which  tbe 
legislature,  under  the  act  of  February  14,  1856,  reserved  the  right  to  amend 
at  pleasure;  and  that  the  act  of  the  17th  of  February,  187tt,  authorizing 
counties  that  levied  and  collected  ad  valorem  taxes,  to  assess  banks  and 
other  corporations  within  said  counties,  operated  as  a  valid  amendment  of 
the  appellee's  oharter  to  the  extent  of  authorizing  the  collection  of  said  taxes. 

The  act  of  the  14th  of  February,  1856,  provides : 

"Sec.  1.  That  all  charters  andgrauts  of  or  to  corporations,  or  amendments 
thereof,  and  all  other  statutes,  shall  be  subject  to  amendment  or  repeal  at 
the  will  of  the  legislature,  unless  a  contrary  intent  be  therein  plainly  ex- 
pressed: Provided,  That  whilst  privileges  and  franchises  so  granted  may  be 
•changed  or  repealed,  no  amendment  or  repeal  shall  impair  other  rights  pre- 
viously vested. 

"Sec.  S.  That  the  provisions  of  this  act  shall  only  apply  to  charters  and 
Acts  of  Incorporation  to  be  granted  hereafter." 

There  is  a  broad  distinction  between  the  extension  of  a  charter  and  the 
grant  of  a  new  one.  An  act  which  continues  the  life  of  a  oharter  to  a  period 
beyond  the  time  fixed  in  the  charter  for  Its  expiration,  and  reserves  tbe  ocr 
porate  organization,  privileges,  powers,  duties  and  rights,  is  an  extension  of 
the  charter.  Thus  extended,  it  is  the  same  charter  with  a  continued  lean 
of  life,  under  which  the  organization  must  be  kept  up ;  to  which  the  ooni- 
pany  must  look  for  its  powers,  privileges  and  rights;  by  which  it  is  to  ba 
governed  and  controlled.    The  act  of  extension  relates  back  to  tbe  date  of 
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the  charter.  The  legislature  and  the  company  are  presumed  to  contract  for 
the  extension  with  reference  to  that  event,  by  which  the  respective  rights  of 
the  contracting  parties  were  agreed  on,  which  agreement,  in  consideration 
of  the  continuous  discharge  of  the  obligations  therein  expressed,  is  to  be 
continued  beyond  the  time  first  agreed  on.  (Angell  &  Ames  on  Corpora- 
tions, section  780;  Temple  v.  Marshall,  1  Gilman,  III.,  672;  Exeter  Bank  v. 
Rogers,  &c,  7  New  Hampshire,  32;  Lincoln  and  Kennebec  Bank  v.  Rich- 
ardson, 1  Green  leaf,  72. ) 

Here  the  legislature,  by  the  act  of  loth  of  February,  1858,  continued  the 
chartered  privileges  and  rights  of  the  appellee  twenty  years  from  the  1st  day 
of  October,  186*.  This  extension  did  not  have  the  effect  of  creating  a  new 
charter,  but  merely  extended  the  life  of  the  one  which  was  already  in  exis- 
tence, therefore,  the  act  of  the  Hth.  of  February,  1866,  does  not  apply,  for 
the  third  section  expressly  provides  that  the  act  shall  only  apply  "to  char- 
ters and  acts  of  incorporations  to  be  granted"  thereafter. 

Conceding,  however,  that  the  act  of  15th  of  February,  1858,  creates  a  new 
charter,  was  it  not  the  intention  of  th«  legislature,  "plaiply  expressed,"  not 
in  so  many  words,  it  is  true,  that  the  first  section  of  the  act  of  1856  should 
not  apply  to  it?  Let  us  see.  The  act  of  1858,  as  an  additional  consideration 
for  the  extension,  provides  that  the  appellee  should  establish  a  bank  at  Col- 
umbus, Ky. ;  that  the  amount  of  its  ciroulation  should  not  be  greater  than 
the  amount  of  its  capital  stock  actually  paid  in ;  that  it  should,  in  addition 
to  the  fifty  C9nts  per  share  on  its  capital  stock,  pay  annually  fifty  cents  upon 
each  $100  of  its  contingent  fund;  that  it  should  be  subject  to  all  the  limita- 
tions, conditions  and  duties  imposed  upon  it  by  the  act  of  incorporation; 
that  it  should  formally  accept  the  terms  of  extension.  In  addition  to  this 
the  act  of  the  1st  of  March,  1872,  authorized  the  appellee  to  purchase  the 
stock  that  the  State  held  in  its  bank,  upon  which  it  was  to  pay  annually 
fifty  cents  on  each  $100,  which  was  to  "be  in  full  of  all  tax  or  bonus"  on 
such  increased  stock ;  also  her  charter  was  "extended  twenty -five  years;'* 
that  the  appellee,  in  addition  to  its  former  obligation,  agreed  to  pay  an- 
nually fifty  cents  on  each  $100  of  its  contingent  fund  and  increased  capital 
stock  for  the  period  of  twenty-five  years;  that  it  was  to  be  exempted  from 
all  other  taxation  thereon  during  that  period ;  that  it  was  to  establish  another 
branch  at  Columbus,  Ky. ;  that  it  was  to  restrict  its  circulation ;  that  its 
business  involved  a  large  capital,  the  profits  of  which  were  limited  to  6  per 
cent,  interest;  that  well-defined  and  permanent  rules  were  essential  to  its 
successful  management;  that  changes  in  its  chartered  privileges  might 
hazard  its  success  and  safety,  and  render  uncertain  and  precarious  a  busi- 
ness whose  success  depended  upon  a  steady  adherence  on  the  part  of  the 
State  to  its  plighted  faith.  These  considerations  induce  the  belief  that  the 
acts  of  1858  and  1872  were  intended  to  continue  in  force  an  irrevocable  con- 
tract. 

FRANKLIN  COUNTY  COURT  v.  FARMERS  BANK.  ; 

The  appellee  was  chartered  in  1850,  which  was  to  continue  in  force  until 

the day  of ,  1880.    By  the  fifteenth  section   of  said  charter  the 

appellee  was  required  to  pay  annually  into  the  State  treasury  fifty  cents  on 
each  $100  of  its  capital  stock,  "which,"  according  to  said  section,  "shall  be 
In  full  of  all  tax  or  bonus."  By  an  act  of  the  legislature,  approved  March 
10  1876,  the  appellee's  charter  was  extended  for  the  period  of  twenty-five 
years  from  and  after  the  expiration  of  the  time  fixed  in  said  charter.    The 
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principles  announced   in  the  Bank  of  Kentucky  case,  supra,  apply  to  thit 

case. 

FRANKLIN  COUNTY  COURT  v.  DEPOSIT  BANK  OF  FRANKFORT. 

The  appellee  was  chartered  March  8, 1863,  to  continue  twenty  years.  There 
was  no  specific  tax  agreed  on  in  the  charter;  but  by  the  general  law  then  in 
force  the  appellee  was  required  to.pay  annually  into  the  State  treasury  fifty 
cents  on  each  $100  of  its  stock.  It  may  be  conceded  that,  as  the  appellee  and 
the  State,  by  the  terms  of  the  charter,  made  no  contract  In  reference  to  taxa- 
tion, the  State  would  have  the  power  to  subject  the  appellee  to  the  payment  * 
of  such  taxes  as  are  imposed  upon  persons  generally ;  and  that  the  appellant 
would  have  the  right  to  tax  the  appellee  under  the  l$w  of  1876.  Bat  tbe 
legislature,  by  an  act  approved  March  18,  1871,  declared  "that  the  tax  or 
bonus  now  paid  by  said  bank  in  future  shall  be  in  full  of  all  taxation;  bat 
this  shall  not  be  construed  to  apply  to  city  tax  upon  real  estate  owned  by 
it."  By  an  aot  approved  February  23,  1882,  the  appellee's  charter,  together 
with  the  foregoing  amendment,  was  extended  and  continued  in  force  for 
twenty  years  from  the  3d  of  March,  18nS. 

The  language  of  the  amendment  of  1871,  "In  full  of  nil  taxation,"  not  only 
exempts  the  appellee  from  the  payment  of  any  other  tax.  whether  county  or 
State,  but  its  meaning  Is  made  doubly  clear  by  the  succeeding  clause  that 
excepts  from  the  exemption  city  taxes  on  its  real  estate.  Also  if  tbe  act  of 
1876,  in  the  light  of  the  act  of  1856,  should  ordinarily  be  construed  as  repeal- 
ing the  exemption  from  taxation,  so  far  as  the  appellant  is  concerned,  the 
aot  of  1882  puts  that  matter  at  rest ;  for,  by  said  aot,  the  aot  of  1871  is  ex- 
pressly continued  in  force,  thereby  showing  that  it  was  the  intention  of  the 
legislature  that  the  aot  of  1876  should  not  apply  to  the  appellee. 

THE  CITY  OF  FRANKFORT  v.  THE  FARMERS  BANK  OF  KEN- 
TUCKY. 

From  what  has  been  said  in  the  case  of  the  Franklin  County  Court  v.  The 
Bank  of  Kentucky,  it  follows  that  the  appellant,  the  city  of  Frankfort,  has 
no  authority  to  tax  the  real  estate  belonzing  to  either  of  the  appellees. 

The  judgment  of  the  lower  court  in  each  case  is  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  SMITH'S  ADM'R. 
( Filed  October  27,  1888, ) 

1.  Limitation— Summons— An  action  is  commenced,  and  the  statute  of 
limitation  ceases  to  run,  upon  the  filing  of  the  petition  and  the  issuing  of 
summons,  although  the  summons  be  made  returnable  to  a  term  of  court 
commencing  within  ten  days  from  its  date,  the  provision  of  tbe  Code  fixing 
the  term  to  which  a  summons  shall  be  made  returnable  being  directory 
merely. 

2.  Willful  neglect— Pleading— In  an  action  against  a  railroad  company, 
under  section  3  of  chapter  f>7  of  the  General  Statutes,  to  recover  for  the  death 
of  one  whose  life  is  alleged  to  have  been  lost  by  the  willful  neglect  of  the  de- 
fendant, the  plaintiff  may  recover  under  section  1  of  that  chapter  upon  proof 
of  ordinary  neglect,  provided  the  deceased  was  not  an  employe  of  the  defend- 
ant, and  it  is  not  necessary  to  that  end  that  the  petition  should  allege  that 
the  deceased  was  not  In  the  employment  of  the  defendant;  that  fact  may  be 
developed  by  the  proof  so  as  to  control  the  right  of  recovery. 
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Wra.  Lindsay,  Chas.  Carroll  and  W.  R.  Thompson  for  appellant. 
£.  E.  McKay  and  F.  P.  Straus  for  appellee. 
Appeal  from  Bullitt  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  the  administrator  of  Warren  Smith,  sought,  by  his  peti- 
tion filed  in  the  Bullitt  Circuit  Court,  to  recover  of  the  appellant  damages 
for  injuries  that  his  intestate  received,  which  caused  his  death,  by  falling 
from  the  appellant's  passenger  platform,  which  falling  was  caused  by  the 
"willful  and  careless  negligence"  of  the  appellant  to  keep  said  platform  in 
a  reasonably  safe  condition. 

The  petition  was  filed  and  summons  was  issued  thereon  and  served  on  the 
appellant  within  a  year  from  the  accrual  of  the  cause  of  action.  But  the 
summons  cited  the  appellant  to  appear  at  tho  next  term  of  court,  which 
commenced  within  ten  days  from  the  date  of  the  summons.  At  said  term 
of  court  no  order  was  made  in  the  case,  except  that  of  a  oontinuance ;  at  the 
following  term  of  court  the  summons,  upon  the  appellant's  motion,  was 
quashed  upon  the  ground  that  it  was  made  returnable  to  a  term  of  court 
commencing  within  ten  days  from  its  date.  Thereafter  an  alios  summons 
having  been  issued  and  served,  the  appellant,  by  its  answer,  put  in  issue  the 
material  allegations  of  the  petition;  and  more  than  a  year  having  elapsed 
from  the  accrual  of  the  cause  of  action  to  the  issual  of  the  alias  summons 
the  appellant  pleaded  the  statute  of  one  year's  limitation  as  a  bar  to  the  ap- 
pellee's right  to  maintain  the  action. 

The  appellant  contends  that  the  first  summons,  having  been  made  return- 
able to  a  term  of  court  commencing  wirhin  ten  days  from  its  date,  was 
void,  and  in  consequence  thereof  the  appellee's  action  was  not  commenced 
within  a  year  from  its  accrual. 

Section  39  of  the  Civil  Code  of  Practice  provides  :  "An  action  is  com- 
menced by  filing,  in  the  oiliee  of  the  clerk  of  the  proper  court,  a  petition 
stating  the  plaintiff's  cause  of  action;  **  *  .and  by  causing  a  summons 
to  be  issued  or  a  warning  order  to  be  made  thereon." 

Section  40  prescribes  the  requisites  of  a  summons,  and  among  other  things 
provides  that  it  must  fix  a  time  for  the  defendant  to  answer. 

Section  44  provides :  "The  summons  shall  be  returnable  to  the  first  day 
of  the  next  term  of  the  court,  which  doe4',  not  begin  within  ten  days  from 
the  date  of  the  summons." 

So,  by  section  41.  the  summons  must  fix  a  day  for  the  defendant  to  answer, 
and  by  section  44  the  day  fixed  must  not  be  less  than  ten  days  from  the  next 
term  of  court,  and  if  the  ne.-ifc  term  of  court  commences  within  ten  days 
from  the  date  of  the  summons  the  defendant  must,  be  cited  to  answer  at  the 
next  term  thereafter.  The  law  is  that  the  defendant  shall  have  at  least  ten 
days  in  which  to  answer.  It  is  not  the  summons  that  gives  him  this  right, 
but  it  is  the  law.  No  judgment  can  be  rendered  against  him  until  at  least 
ten  days  after  he  is  notified  by  summons  that  an  action  has  been  filed 
against  him.  It  is  not  the  summons  t'.at  teaches  him  this  but  it  Is  the  law. 
The  object  of  the  summons  is  to  apprise  him  that  a  petition  has  been  filed 
against  him,  by  whom  and  for  what.  If  at  the  date  of  the  issual  of  the 
summons  it  is  ten  days  or  more  until  the  next    term   of  court,  then  he  must 
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be  cited  to  appear  at  that  term.  And  the  return  upon  the  summons  sbowi 
when  it  was  served,  which  fact  is  noted  upon  the  judge's  docket  book  in 
order  that  he  may  see  and  know  whether  the  defendant  has  been  served  at 
least  ten  days  before  the  commencement  of  that  term  of  court.  If  he  has 
been  served  that  length  of  time,  then  the  court  has  acquired  jurisdiction  of 
him  at  that  term.  If  he  has  not  been  served  for  said  length  of  time,  then 
the  court  has  no  jurisdiction  of  him  at  that  term,  and  the  case  must  be  con- 
tinued until  the  next  term.  The  reason  of  this  is,  that  the  defendant,  by 
virtue  of  the  law  and  not  merely  the  summons,  has  at  least  ten  days  before 
the  commencement  of  the  term  of  court  to  prepare  his  defense,  and  the  sum- 
mons is  merely  required  to  harmonize  with  the  rule  of  law,  which  is  mand- 
atory that  no  judgment  shall  be  rendered  against  the  defendant  until  be  has 
been  allowed  ten  days  in  which  to  make  his  defense,  if  any  he  has.  The 
law  instructs  him  as  to  the  time  thus  allowed  him,  and  not  the  summon*. 
He  knows  that  if  the  summons  is  served  upon  him  within  ten  days  before 
the  next  term  of  court,  and  that  fact  will  appear  upon  the  judge's  docket, 
by  which  the  judge  will  see  that  he  has  no  jurisdiction  at  that  term  of  court, 
and  the  case  will  be  continued  until  the  next  term  of  court,  at  wbiob  time 
the  court  will  have  jurisdiction  of  him.  So  if  the  summons,  being  dated 
within  ten  days  of  the  next  term  of  court,  cites  him  to  appear  at  said  term, 
and  is  served  upon  him  before  the  commenement  of  said  term,  he  neverthe- 
less knows  that  the  law  allows  him  at  least  ten  days  in  which  to  prepare 
his  defense,  and  that  the  fact  that  the  summons  was  not  issued  and  served 
in  time  will  appear,  mid  the  case  will  be  continued  until  the  next  term;  be 
also  knows  that  he  has  been  sued,  by  whom  and  for  what..  He  also  knows 
that,  notwithstanding  the  error  of  the  clerk,  the  case  will  be  continued  un- 
til the  next  term  of  court,  in  the  same  manner  as  if  the  summons  had  been 
issued  in  time,  but  not  served  in  time  for  that  term  of  court.  He  knows 
that,  notwithstanding  the  error  ot  the  clerk,  no  judgment  will  1*  rendered 
■against  him  at  the  next  term  of  court,  nor  additional  burden  imposed  noon 
him;  that  the  case  will  be  continued  to  the  following  term,  where  it  would 
have  gone  had  the  summons  cited  him  to  answer  at  that  term. 

So  it  will  be  readily  seen  from  what  has  been  said  that  the  provision  of 
the  Code,  supra,  in  reference  to  citing  the  defendant  in  the  summons  to  ap- 
pear at  a  term  of  court  commencing  not  less  than  ten  days  after  the  date  of 
the  summons,  is  not  mandatory  but  merely  directory ;  for  the  reason,  as 
above  intimated,  that  the  section  of  the  Code,  supra,  gives  to  the  clerk  direc- 
tions which  he  ought  to  follow  in  issuing  the  summons,  in  order  for  it  to 
repeat  to  the  defendant  a  rule  of  law;  but  the  directions  so  given  are  not 
•essential  to  the  ascertainment  of  the  defendant's  legal  rights;  they  are 
merely  directions  contained  in  the  summons  to  accomplish  a  given  end,  bm 
the  given  end,  by  the  plain  rules  of  law,  is  understood  and  accomplished 
without  the  directions  being  contained  in  the  summons,  for  it  is  the  duty 
of  the  judge  not  to  render  judgment  against  him  unless  is  affirmatively  ap- 
pears that  he  has  been  summoned  at  least  ten  days  tefore  the  commence- 
ment of  the  term  of  court,  and  if  not,  to  continue  the  case  to  the  succeeding 
term ;  it  is  the  duty  of  the  court  to  do  this,  notwithstanding  the  misdirec- 
tion or  nondirection  of  the  clerk  in  issuing  the  summons.  So  the  end  that 
the  law  has  in  view  for  the  protection  of  the  defendant,  that  is,  that  he  shall 
be  allowed  at  least  ten  days  in  which  to  prepare  his  defense,  and  if  the  sum- 
mons has  been  returned  to  court,  executed  on  him  within  that  time,  the 
court  must,  of  its  own  motion,  continue  the  case   until   the  next  term,  Ifl 
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^accomplished  notwithstanding  the  foot  that  the  clerk  gave  a  wrong  direction 
in  the  summons.  Also,  when  the  plaintiff  has  filed  his  petition  setting  forth 
his  cause  of  action,  and  has  caused  a  summons  to  issue  thereon  In  time  to 
save  his  right  of  action,  he  has  done  all  that  the  law  requires  him  to  do, 
for  it  is  the  official  duty  of  the  clerk  to  issue  the  summons  in  accordance  to 
law,  and  it  is  not  Incumbent  upon  the  plaintiff  to  see  that  he  issues  it  in 
acordance  to  law ;  on  the  ocntrary  he  has  the  right  to  repose  entire  confl- 
uence in  the  clerk's  not  only  knowing  his  duty  but  doing  his  duty,  there- 
fore, the  plaintiff  is  not  guilty  of  the  laches  that  is  contemplated  by  the 
statute  of  limitation  in  order  to  deprive  him  of  his  remedy,  as  it  was  caused 
by  the  act  of  the  clerk  who  was  officially  hound  to  act  according  to  law  in 
the  interest  of  both  appellant  and  appellee,  and  in  so  far  he  may  be 
treated  as  an  agent,  he  was  equally  the  agent  of  both,  as  in  issuing  the  sum- 
mons it  was  his  official  duty  to  protect  the  rights  of  both.  If  these  reasons 
are  not  sufficient  in  themselves  to  prevent  the  statute  of  limitation  from 
running,  they  at  least  furnish  strong  reaons  why  the  duty  of  the  clerk,  in 
the  particular  above  mentioned,  should  be  construed  as  merely  directory. 
His  duty  being  merely  directory,  it  follows  that  the  appellee's  action  was 
kept  alive,,  and,  therefore,  was  not  barred  by  time. 

The  jury  passed  upon  the  question  of  neglect  and  found  the  appellant  guil- 
ty of  ordinary  neglect,  and  the  deceased  not  being  an  employe  of  the  appel- 
lant, the  appellee,  as  his  administrator,  had  the  right,  under  section  1, 
chapter  57  of  the  General  Statutes,  to  recover  for  the  injury  and  conse- 
quent death  of  deceased  by  ordinary  neglect. 

The  fact  that  the  petition  fails  to  state  that  the  deceased  was  not  an  em- 
ploye of  the  'appellant  dos  not  render  the  petition  defective  for  the  reason 
that  the*  appellee  had  the  right  to  recover  for  either  wilful  or  ordinary  neg- 
lect, the  deceased  not  being  an  employe  of  the  appellant,  and  as  ordinary 
neglect  is  but  a  lower  degree  of  wilful  neglect,  the  appellee  had  the  right  to 
sue  for  the  higher  degree,  and  if  the  proof  failed  to  establish  that  degree,  but 
established  the  lower  degree,  to  recover  for  the  same.  And  whether  or  not 
the  deceased  was  an  employe  of  the  appellant  could  be  developed  by  the 
proof  so  as  to  control  the  right  of  recovery,  or  the  fact,  if  it  existed,  could 
have  been  made  known  by  the  answer. 

The  judgment  of  the  circuit  court  is  affirmed. 


PEOPLES  v.  COMMONWEALTH. 
(Filed  Ootober27,  1SS8.) 

1.  Murder— Abortion— Where  the  means  used  to  procure  an  abortion  re- 
sult in  the  death  of  the  mother,  the  person  using  the  means  is  guilty  of 
either  murder  or  manslaughter,  and  not  merely  of  involuntary  manslaugh- 
ter. Where  the  act  is  done  with  no  intent  to  inflict  serious  injury,  and  in 
such  a  way  that  it  is  not,  per  se,  likely  to  so  result,  but  through  negligence 
in  tbe  operation  death  does  ensue,  the  offense  is  but  manslaughter. 

2.  Same— Section  2  of  article  4,  chapter  2tt,  General  Statutes,  was  not  in- 
tended to  meet  such  a  case,  and  does  not  repeal  the  common  law  relating  to  It. 

8.  Same— Indictment— The  indictment  in  such  a  case  being  for  the  death 
-of  tbe  mother,  it  is  not  necessary  to  allege  that  she  was  "quick"  with  child. 

4.  Same — Evidence— A  conviction  may  be  had  in  such  a  case  upon  the 
statements  of  the  deceased  alone,  as  she  is  not  an  accomplice  within  the 
meaning  of  section  341  of  the  Criminal  Code. 
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5.  Dying  declarations  — Prejudicial  errors  —  Statements  made  by  tb* 
deceased  five  or  six  days  before  her  death,  detailing  the  oircum stances  of  tat 
injury,  were  admissible  in  evidence  as  her  dying  declaration,  as  it  appears, 
they  were  made  by  her  under  a  sense  of  impending  death.  The  fact  that, 
subsequently  to  making  those  statements,  she  said  to  one  of  her  physician*, 
after  being  toM  that  her  case  was  a  grave  one,  that  "if  she  was  not  going  to 
live  sho  wanted  the  truth  known,  but  so  long  as  there  was  a  prospeotof  her 
getting  well  she  wanted  it  suppressed,"  does  not  show  that  she  had  any  hope 
or  expectation  of  surviving  the  injury. 

But  even  if  these  statements  were  incompetent  they  were  not  prejudicial, 
as  she  subsequently  made  a  statement,  which  was  in  evidene.  and  which 
was  unquestionably  competent,  to  the  effect  that  the  accused  performed  the 
operation,  from  the  effect  of  which  it  is  certain  the  death  resulted,  and 
while  so  much  of  that  statement  as  did  not  relate  to  the  circumstances  at- 
tending the  injury  was  incompetent,  it  was  not  prejudicial. 

6.  Instructions— Prejudicial  errors— While  it  was  error  to  instruct  tbe  jnry 
that  they  were  "the  sole  judges  of  the  credibility  of  the  witnesses  and  ot  the 
weight  to  be  given  the  testimony,"  such  an  instruction  was  not  prejudicial 

Baker,  Kinney  &  Kinney  and  S.  M.  Bernard  for  appellant. 

Frank  Parsons  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Mary  A.  Peoples,  complains  of  her  conviction  for  man- 
slaughter upon  the  charge  of  committing  an  abortion  upon  Emma  Wendel* 
kin,  resulting  in  her  death. 

The  unfortunate  girl  was  seen  near  the  house  of  the  accused,  and  when 
going  and  returning  from  that  locality  in  the  night  time,  when,  as i* 
claimed,  the  crime  was  committed.  Unless  this  circumstance  may  be  said 
to  cast  some  suspicion  upon  the  appellant  as  the  perpetrator  of  it,  there  ia 
nothing  pointing  to  her  in  the  least  degree  as  the  guilty  offender  save  ihe 
statements  made  by  the  deceased  to  various  persons  during  the  week  that 
she  survived  the  operation. 

It  is  claimed  there  could  be  no  conviction  upon  them,  as  section  241  of 
our  Criminal  Code  provides:  "A  conviction  can  not  be  hod  upon  tie  testi- 
mony of  an  accomplice  unless  corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  cnmmisxiou  of  ihe  offense,  and  the  corrobo- 
ration is  not  sufficient  if  it  merely  show  that  tbe  offense  was  committed  and 
the  cirumsrances  thereof." 

True  the  deceased,  if  not  an  actor,  was,  at  least,  a  consenting  party  to  the 
deed.  The  law  does  nor,  however,  regard  her  as  an  accomplice.  She  could 
not  have  been  indicted  for  it.  She  is  looked  upon  rather  as  the  victim  than 
as  a  co-offender.  (Dunn  v.  The  People,  29  N.  Y. ,  523:  Commonwealth  t. 
Wood,  11  Gray,  85;  Same  v.  Brown,  121  Mass.,  (59;  State  v.  Owens,  22  Minn., 
238;  Same  v.  Heyer,  89  X.  J.  L. ,  598.)  The  indictment  is  not  defective  in 
failing  to  aver  that  the  deceased  was  "quick"  with  child  when  the  injury 
was  inflicted.  The  authorities  are  somewhat  divided  upon  the  question 
whether,  at  common  law,  it  is  an  offense  at  all  to  procure  an  abortion,  with 
the  consent  of  the  woman,  when  she  is  not  "quick"  with  child.  If  tbd 
charge  were  for  abortion  merely,  authority  might  be  cited  in  support  of  tail 
objection  to  the  indictment.  Indeed  the  current  of  authority  is  in  this 
direction.  (Mitchell  v.  Commonwealth,  78  Ky.,  204;  State  v.  Cooper,  2 
Zaler,  53;  Abrams  v.  Foshee,  66  Am.  Dec,  77;  Commonwealth  v.  Parker, 
9  Met.,  263;  Smith  v.  State,  33  Me.,  48.) 
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There  is  some  difference  of  opinion,  however,  upon  this  question.  (Mills 
"V.  Commonwealth,  13  Pa.  St.,  633.)  It  does  not  arise  in  this  case,  however. 
Here  the  charge  is  for  the  death  of  the  mother  as  the  result  of  means  used  to 
procure  an  abortion.  The  distinction  between  the  two  oases  must  be  ob- 
served. Nor  is  this  properly  a  case  of  involuntary  homicide.  The  act  was 
not  only  immoral;  violative  of  the  law  of  nature,  and  deliberate  in  charac- 
ter, but  reckless  of  life  and  wrongful  per  se.  The  death  of  the  woman  may 
not  have  been  intended ;  there  may  have  been  no  express  malice  against  her. 
Neither  is  there  in  the  case  of  one  who,  knowing  that  people  are  passing 
upon  the  street,  throws  a  stone  from  a  housetop,  resulting  in  death :  but  yet 
a  killing,  under  such  circumstances,  is  not  involuntary  manslaughter,  or  a 
killing  per  infortunium.  If  this  were  but  an  involuntary  homicide,  then, 
at  common  law  and  in  this  State,  the  punishment  could  be  but  a  fine  and 
jail  imprisonment,  or  one  entirely  inadequate  to  deter  evil  disposed  persons 
from  its  commission.  The  recklessness  of  the  act  forbids  its  being  so  re- 
garded. Offenses  and  punishments  must  be  so  graded  as  to  remedy  the  mis- 
chief. It  has,  however,  never  been  held  to  be  less  than  voluntary  man- 
slaughter. It  is  perhaps  questionable  whether,  even  in  mercy  or  out  of  re- 
gard to  the  frailty  of  human  nature,  it  should,  under  any  circumstances,  be 
so  reduced  as  to  one  whose  act  is  deliberately  done,  and  known  to  the  doer 
to  be  reckless  of  life  and  the  interests  of  good  society. 

By  at  least  the  earlier  common  law  it  appears  to  have  been  nothing  less 
than  murder,  although  there  may  have  been  no  intention  to  kill  the  woman. 
In  1  Russell  on  Crimes,  page  539,  it  is  said :  "So  where  a  person  gave  med- 
icine to  a  woman  to  procure  an  abortion,  and  where  a  person  put  skewers 
into  the  womb  of  a  woman  for  the  same  purpose,  by  which,  in  both  ouses, 
the  women  were  killed,  these  acts  were  held  clearly  to  be  murder;  for 
though  the  death  of  the  woman  was  not  Intended,  the  acts  were  of  a  nature 
deliberate  and  malicious  and  necessarily  attended  with  great  danger  to  the 
persons  on  whom  they  were  practiced." 

Black  stone  says:  ''So  also,  if  one  gives  a  woman  with  child  a  medicine  to 
procure  abortion,  and  it  operates  so  violently  as  to  kill  the  woman,  this  is 
murder  in  the  person  who  gave  it."     (4  Black.  Com.,  page  201.) 

The  language  of  another  eminent  writer  is:  "If  one  administers  a  drug  to 
a  pregnant  woman,  or  does  to  her  any  criminal  act,  the  object  of  which  is 
merely  to  produce  an  abortion,  yet,  if  in  consequence  of  this  act,  dangerous 
in  its  tendency,  the  mother  dies,  or  the  child  is  prematurely  born  and  dies 
from  the  too  early  exposure  to  the  external  world,  he  is  guilty  of  murder." 
<S  Bishop  on  Criminal  Law,  section  691. ) 

This  doctrine  should  not  be  based  upon  the  rule  of  law  that  whenever  an 
unlawful  act,  one  malum  in  se,  is  done  in  the  prosecution  of  a  felonious  in- 
tention or  the  perpetration  of  a  collateral  felony  and  death  ensues,  it  Is 
murder;  because,  as  we  have  already  seen,  the  weight  of  authority  is  that 
It  is  no  offense  to  procure  an  abortion  unless  the  woman  be  quick  with 
T)hild,  but  upon  the  fact  that  it  is  a  deliberate  act  endangering  her  life. 

It  was  said  in  Smith  v.  State,  supra:  "If  medicine  is  given  to  a  female  to 
procure  an  abortion,  which  kills  her,  the  party  administering  it  will  be 
guilty  of  her  murder.  This  is  upon  the  ground  that  the  party  making  such 
an  attempt,  with  or  without  the  consent  of  the  female,  is  guilty  of  murder, 
the  act  being  done  without  lawful  purpose  and  dangerous  to  life,  and  malice 
>prill  be  imputed. 
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"Where,  however,  it  is  doDe  with  no  intent  to  inflict  serious  in  Jury  upon 
her,  and  in  such  a  way  that  it  is  not  per  se  likely  to  so  result,  but  through 
negligence  in  the  operation  death  does  ensue,  we  incline  to  the  opinion,  but 
with  some  hesitation,  that  it  is  but  manslaughter." 

Mr.  Wharton  says:  "Production  of  Abortion— Supposing  this  is  done  in  a 
way  not  to  inflict  serious  injury  on  the  mother,  and  the  mother  dies  from 
negligence  in  the  operation,  there  being  no  intent  to  kill  or  to  inflict  serious 
injury,  and  no  likelihood  of  such  result,  the  offense,  on  the  reasoning  above 
given,  is  but  manslaughter.  It  is  otherwise  when  the  Intent  is  to  seriously 
injure  the  mother,  or  the  act  is  likely  seriously  to  injure  her.  In  this  case 
her  killing  is  murder."    (Wharton  on  Homicide,  section  66.) 

Section  818  of  the  same  work  reads  thus:  "A  woman  desires  to  miscarry 
of  a  child  with  whioh  she  is  pregnant,  and  assents  to  an  operation  being 
performed  on  her  for  this  purpose,  and  she  dies  from  the  operation,  her 
assent,  as  we  have  already  seen,  is  no  defense  to  an  indictment  against  tbe 
person  performing  the  operation.  Tf  the  intent  was  to  kill  or  grieviously 
injure  her,  the  offense  is  murder.  It  is  manslaughter  if  the  intent  was  only 
to  produce  the  miscarriage,  the  agency  not  being  one  from  whioh  death  or 
great  injury  would  be  likely  to  result." 

Conoeding  it  to  be  the  common  law  rule  that  one  is  not  indictable  for  tbe 
commission  of  an  abortion  unless  the  child  has  quickened,  yet  nil  tbe  au- 
thorities agree  that  if,  from  the  means  used,  the  death  of  the  woman  results,, 
it  is  either  murder  or  manslaughter. 

It  is  earnestly  urged  that  the  statements  made  by  the  deceased,  connecting 
the  accused  with  the  crime,  were  not  admissible  as  dying  declarations. 

It  is  essential  to  their  competency  that  they  be  made  in  extremis  and 
under  a  sense  of  impending  death.  If  any  expectation  or  hope  of  recovery 
exists,  however  slight,  in  the  mind  of  the  injured  person  they  are  inadmis- 
sible. 

Green  leaf  says:  "It  is  the  impression  of  almost  immediate  dissolution,  and 
not  the  rapid  succession  of  death  in  point  of  fact,  that  renders  the  testimony 
admissible.  Therefore,  where  it  appears  that  the  deceased,  at  the  time  of 
the  declaration,  had  any  expectation  or  hope  of  recovery,  however  slight  it 
may  have  been,  and  though  death  actually  ensued  an  hour  afterwards,  tbe 
declaration  is  inadmissible. 

"On  the  other  hand,  a  belief  that  he  will  not  recover  is  not,  in  itself,  suffi- 
cient unless  there  be  also  the  prospect  of  almost  immediate  dissolution."  (1 
Greenleaf  on  Evidence,  section  158. ) 

These  rules  have  been  strictly  adhered  to  by  the  courts.  The  declarations 
are  admitted  as  evidence  ex  necessitate.  Often  there  ore  no  eye  witnesses  to 
the  commission  of  crime,  and  especially  of  a  character  like  that  now  under 
investigation,  save  tbe  injured  party  and  the  offender.  The  law  has,  there- 
fore, made  the  statements  of  the  deceased  relative  to  the  circumstances  of 
tbe  injury  competent  evidence,  where  his  death  is  the  subject  of  tbe  charge, 
provided  they  are  brought  clearly  within  the  rules  governing  tbeir  admis- 
sion. This  condition  is  imposed,  among  other  reasons,  because  tbey  are 
altogether  ex  parte,  and  yet  of  peculiar  force  and  effectiveness  a  testimony. 
There  is  no  cross  examination,  and  the  conscience  of  th«  injured  jiarty  alone 
prompts  to  truth.  It  should,  therefore,  act  under  a  sense  of  impending  dis- 
solution. 

In  this  case  the  deceased,  upon  tbe  third  day  after  the  injury,  detailed  the 
circumstances  of  its  commission  to  her  physician.    What  she  then  said  was> 
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admitted  as  testimony.  It  Is  not  clear  whether  he  then,  or  not  until  the* 
sixth  day,  informed  her  that  she  could  not  live.  His  evidence  is  confused 
in  this  respect.  He  certainly  did  so  upon  the  last-named  day,  after  consult- 
ing with  another  physician;  and  she  then  requested  the  presence  of  her 
family  and  a  priest,  but  at  this  time  made  no  statement  as  to  the  manner  of 
her  injury.  She,  however,  told  the  lady  of  the  house,  before  she  made  the 
statement  to  her  physician,  that  she  knew  she  would  die  from  the  in  jury  r 
and  then  detailed  to  her  the  circumstances  of  its  commission ;  and  this  state- 
ment, corresponding  in  substance  to  that  made  to  the  physician,  was  also 
allowed  to  go  to  the  jury  as  evidence.  From  the  time  when  she  did  this 
until  her  death,  five  or  six  days  thereafter,  she  constantly  grew  worse. 
Upon  the  fourth  day  after  the  injury  she  said  to  her  nurse  that  she  knew 
she  was  going  to  die,  and  had  so  known  from  the  time  the  injury  was  in- 
flicted. To  this  witness  she  then  made  the  same  statement,  in  substance,  as 
to  the  manner  of  the  injury,  and  it  was  admitted  in  evidence.  Upon  the 
fifth  day,  however,  she  said  to  one  of  her  physicians,  after  being  told  by  . 
him  that  her  case  was  a  grave  one,  that  "if  she  was  not  going  to  live,  she 
wanted  the  truth  known;  but  so  long  as  there  was  a  prospect  of  getting  well 
she  wanted  it  suppressed;  but  if  we  thought  she  was  going  to  die,  she 
wanted  the  truth  made  known." 

It  is  contended  that  this  statement  shows  she  had  not  relinquished  all 
hope  of  recovery,  and  that  her  previous  declarations,  indicating  the  accused 
as  the  offender,  were,  therefore,  inadmissible  as  evidence. 

Upon  either  the  sixth  day,  and  after  she  had  been  informed  that  she  must 
die,  or  the  next  day  (the  day  of  her  death),  the  physician  wrote  out  the  sub. 
stance,  but  not  the  detail,  of  what  she  had  previously  told  him  as  to  the  in- 
jury to  her,  and  upon  its  being  read  to  her  she  said  it  was  correct.  It  was- 
also  introduced  in  evidence,  and  it  states  that  the  accused  performed  the 
operation  upon  her.  The  physician  also  testifies  that  when  this  was  read 
to  her  she  again  detailed  the  circumstances  of  the  injury;  and  the  fair  in- 
ference from  his  testimony  is  that  her  statement,  then  made,  corresponded 
with  that  previously  made  to  him,  and  to  which  he  had  already  testified. 

In  our  opinion,  however,  all  of  her  statements  above  allured  to  were  made 
by  her  under  a  sense  of  impending  death.  If  this  were  doubtful  they  should 
be  rejected. 

The  statement  made  to  her  physician  upon  tho  fifth  day,  and  above  quoted, 
does  not.  in  our  opinion,  in  the  light,  of  all  tho  other  circumstances  proven, 
show  she  in  fact  had  any  hope  or  expectation  that,  she  would  survive  the  in- 
jury, but  that,  upon  the  contrary,  she  felt  from  the  time  when  it  was  in- 
flicted until  her  death  that  it  must  result  fatally.  Whether  this  was  so  or 
not  may  be  gathered  from  her  conduct,  her  evident  danger,  the  opinions  of 
her  physicians  stated  to  her.  her  declarations  and  all  the  attending  circum- 
stances. The  law  does  not  require,  as  a  condition  to  the  competency  of  the 
statement  as  a  dying  declaration,  that  the  injured  party  shall,  in  express 
words,  declare  that  he  knows  he  is  about  to  die,  or  that  he  shall  make  use 
of  equivalent  language.  His  recognition  of  impending  dissolution  may  be 
shown  in  this  way,  but  the  law  does  not  limit  to  this  mode  alone. 

We  do  not  see,  however,  how  the  accused  could  have  been  prejudiced  by 
the  evidence  relative  to  the  statements  made  by  the  deceased  prior  to  the 
written  one.  It  was  unquestionably  competent,  and  it  states  that  the  ac- 
cused performed  the  operation,  from  the  effects  of  which  it  is  certain  the- 
death  resulted.     It  is  true  the  deceased  was  a  party  to  the  deed.     She,  how- 
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ever^,  acted  from  a  sense  of  shame,  and,  however  oensurable  her  conduct  may 
have  been,  it  can  not  shield  the  accused,  who,  from  a  purely  sordid  moth*, 
caused  her  death  and  outraged  a  law  vital  to  the  existence  of  good  society. 
Judgment  affirmed. 

(Response  to  petition  for  rehearing— Filed  December  4,  1888.) 

The  offense  charged  against  the  appellant  is  well  calculated  to  create 
prejudice,  instead  of  sympathy.  She  can  not  rely  upon  the  latter  for  an  ac- 
quittal. She  must  look  to  the  law  in  its  justice  and  wisdom  to  afford  her  a 
fair  trial.  It  is  highly  important  in  such  a  case  that  it  should  be  properly 
administered.  It  affords  a  much  safer  criterion  of  justice  and  fairness  of 
trial  than  excited  public  opinion.  She  is  as  much  entitled  to  stand  beneath 
the  cegia  of  the  law,  and  claim  the  protection  of  its  safeguards  and  presump- 
tions in  behalf  of  life  and  liberty,  as  one  charged  with  a  lesser  crime.  The 
same  law  is  to  be  meted  out  to  all.  Justice  is  sightless  when  she  balances 
her  scales. 

Prompted  by  these  considerations,  and  with  a  view  to  certainty  in  deter- 
mining whether  the  trial  below  was  a  fair  one,  we  havo  carefully  considered 
the  petition  for  a  rehearing. 

Counsel  insist  that  the  demurrer  to  the  indictment  was  well  taken,  upon 
the  ground  that  the  accusatory  part  of  it  is  for  murder,  while  the  facts 
stated  as  constituting  the  offmse  make  it  a  statutory  one,  not  tmhracrd  by 
the  accusation ;  and  that  this  court,  in  considering  it,  has  looked  to  the 
common  law  alone,  and  improperly  disregarded  the  statute. 

It  reads  thus:  "Any  person,  who  shall  wilfully  strike,  stab,  thrust  or 
shoot  another,  not  designing  thereby  to  produce  or  cause  his  death,  ard 
which  is  not  done  in  self-defense,  or  in  an  attempt  to  keep  and  preserve  the 
peace,  or  in  the  lawful  arrest,  or  attempt  to  arrest,  a  person  charged  with 
felony  or  misdemeanor,  or  in  doing  any  other  legal  act,  so  that  the  person 
struck,  stabbed,  thrust  or  shot  shall  die  thereof  within  six  months  next 
thereafter,  shall  be  confined  in  the  penitentiary  not  less  than  one,  nor  mora 
than  six  years."    (General  Statutes,  chapter  29,  article  4,  section  2.) 

It  was  held,  in  the  case  of  Trimble  v.  The  Commonwealth,  78  Ky..  1T6, 
that  an  indictment  for  murder  did  not  embrace  the  offense  created  by  this 
statute;  and  that,  therefore,  upon  the  trial  of  one  for  the  first-named  crime 
no  instruction  could  be  given  to  the  jury  relative  to  the  latter. 

It  is  now  contended  that  this  statute  repealed  the  common  law  in  a  case 
like  that  now  under  consideration,  and  that  the  offense  set  forth  in  the  in- 
dictment is  not  murder. 

It  is  true  the  indictment  does  not  charge  that  the  act  was  done  with  the 
intent  to  kill  the  deceased,  but  avers  that  the  purpose  was  to  produce  an 
abortion.  *It  does,  however,  charge  that  the  accused  "did  wilfully,  ma- 
liciously, unlawfully,  feloniously  and  of  her  malice  aforethought,  kill"  her; 
but,  aside  from  this,  we  do  not  think  the  statute  takes  a  case  of  this  charac. 
ter  out  of  the  common  law  rule  relating  to  murder  and  manslaughter,  or 
makes  it  a  different  offense  from  what  it  is  under  the  common  law.  In 
short,  the  statute  does  not  apply  to  it.  It  is  manifest  that  the  lawmaking 
power  did  not  so  intend.  As  already  stated,  by  the  common  law  if  life  be 
destroyed  in  the  commission  of  an  abortion,  whether  the  woman  be  quick 
with  child  or  not,  it  is  murder,  or  at  least  manslaughter  in  the  destroyex. 
This  statute  applies  to  cases  where  the  injury  is  done  without  the  consent  of 
the  injured  party,  and  with  an  intent  upon  the  part  of  the  doer  to  so  do  it 
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This  Is  manifest,  from  the  fact;  that  the  doer  is  not  liable  to  punishment 
under  it,  if  the  act  be  done  "in  self-defense,  or  in  an  attempt  to  keep  and 
preserve  the  peace,  or  in  the  lawful  arrest  or  attempt  to  arrest  a  person 
charged  with  felony  or  misdemeanor,  or  in  doing  any  other  legal  act." 

In  a  case  like  that  of  the  accused  the  party  is  liable,  although  the  death 
of  the  victim  may  not  have  been  intended,  and  the  act  done  with  her  con- 
sent, because  it  is  in  its  character  wrongful  per  se,  reckless  of  life,  and  cal- 
culated to  destroy  it.  The  statute  was  not  intended  to  meet  such  a  case, 
and  does  not  repeal  the  common  law  relating  to  it. 

A  dying  declaration  must  relate  to  the  circumstances  attending  the  injury. 
Only  so  much  of  it  is  competent  as  details  the  manner  of  it.  So  much  of 
the  statement  of  the  deceased  as  relates  to  the  interview  with  the  accused 
preceding  that  when  the  operation  was  performed  was  incompetent  ns  evi- 
dence. This  is  true  also  of  tbat  portion  of  the  written  declaration  of  the 
deceased  relative  to  her  pregnancy.  But  the  one  merely  detailed  an  inter- 
view with  the  accused,  and  the  making  of  the  contract  to  perform  the  opera- 
tion, and  the  other  to  a  fact  which  was  indisputably  proven  by  th«»  physician 
who  attended  the  deceased;  and  the  accused  could  not  well  have  been 
prejudiced  by  the  testimony.  Its  nonintroduction  could  not  have  tended  to 
produce  a  different  result. 

The  jury  were  told  that  they  were  "the  sole  judges  of  the  credibility  of 
the  witnesses  and  of  the  weight  or  consideration  to  be  given  the  testimony 
of  each  witness." 

Such  an  instruction  has  been  repeatedly  condemned  by  this  court.  Ab- 
stractly it  is  correct.  Yet  there  is  no  reason  for  giving  it.  It  is  the  prov- 
ince of  the  jury  to  give  to  the  evidence  of  each  witness  such  weight  as  it  is 
entitled  to  in  their  judgment.  This  they  will  do  without  such  an  instruc- 
tion; and  it  in  some  cases,  where  the  ciroumstances  are  peculiar,  may  un- 
duly influence  them.  It  is  better  in  all  cases  to  leave  them  to  consider  the 
evidence  without  any  suggestion  from  the  court  ns  to  the  manner  of  consid- 
eration. This  court  would,  however,  hesitate  to  reverse  a  case  upon  this 
ground  alone;  and  in  our  opinion  the  circumstances  of  this  one  do  not 
fairly  authorize  an  inference  even  that  the  accused  may  have  been  prejudiced 
by  the  erroneous  instruction,  or  that  if  it  had  not  been  given  the  verdict 
might  have  been  different. 

The  petition  for  a  rehearing  is  overruled. 


STIVERS  v.  BAKER,  &c. 
(Filed  October  30,  1888.) 
Pleading— Assault— In  an  aotion   to  recover  damages  for  an   assault   the 
petition  must  allege  the  facts  which  constitute  the  assault:  it  is  not  suffi- 
cient to  allege  that   the  defendant   unlawfully   "assaulted"   the   plaintiff. 
what  constitutes  an  assault  being  a  question  of  law  for  the  court. 

In  this  case  the  averment  of  the  petition  that  the  defendants  did  "unlaw- 
fully and  without  right  or  cause,  with  force  and  arms,  set  upon  and  assault" 
the  plaintiff,  amounts  to  no  more  than  a  statement  that  the  defendants 
unlawfully  assaulted  the  plaintiff,  and,  therefore,  a  demurrer  to  the  petition 
was  properly  sustained. 
Jas.  Montgomery  for  appellant. 
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J.  P.  Hobson  for  appellees. 
Appeal  from  Hardin  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The  petition  avers  that  the  appellees  did  "unlawfully  and  without  right 
or  cause,  with  force  and  arms,  set  upon  and  assault  him  (tbe  appellant) 
while  under  arrest,  and  did  thereby  put  him  in  great  fear,  and  heap  upon 
him  great  shame  and  indignity,  and  other  injuries  then  and  there  did  him, 
whereb v  he  was  damaged  in  the  sum  of  150,000."  This  amounts  to  nothing 
more  than  a  statement  that  they  unlawfully  assaulted  him. 

Is  the  petition  sufficient?  Section  90  of  the  Civil  Code  provides  that  it 
"must  state  facts  which  constitute  a  cause  of  action."  The  Code  has  swept 
away  mere  form,  but  the  common  law  rules  of  legal  procedure  remain,  and 
every  averment  necessary  to  a  good  declaration  at  common  law  must  be 
made  in  the  petition.  (Lou.  &  Port.  Canal  Co.  v.  Murphy's  Adm'r.  &c, 
9  Bush,  522. )  The  pleader  must  state  the  facts  constituting  the  cause  of 
action.  This  is  the  common  law  rule,  and  it  is  not  only  necessary  to  enable 
the  opposite  party  to  form  an  issue,  and  to  inform  him  of  what  his  adversary 
intends  to  prove,  but  to  enable  the  court  to  declare  the  law  upon  the  facts 
stated.  It  can  not  do  so  if  a  mere  legal  conclusion  is  stated.  The  term 
"assault"  has  a  legal  meaning,  as  much  so  as  the  word  "trespass."  It  has 
been  deilned  to  be  "an  inchoate  violence  to  the  person  of  another,  with  tbe 
present  means  of  carrying  the  intent  into  effect,"  or  "an  unlawful  setting 
upon  one's  person,'' or  "an  unlawful  offer  or  attempt,  with  force  or  vio- 
lence, to  do  a  corporal  hurt  to  another."  It  maybe  committed  in  very 
many  ways,  as  to  present  a  gun  or  other  weapon  in  a  threatening  manner 
within  harming  distance:  to  ride  after  one,  compelling  him  to  t\*»e  to  avoid 
injury;  to  throw  a  harmful  missile  at  another  with  intent  to  injure,  even  if 
it  misses  him,  or  advance  in  a  threatening  manner  to  strike  one  so  that  the 
blow  will  be  received  in  a  few  seconds,  if  the  assaulting  party  be  not  stopped. 
Instances  almost  without  number  might  be  given. 

The  petition  in  this  instance  does  not  state  what  the  party  did  upon  which 
the  appellant  bases  his  charge  of  assault;  he  merely  avers  that  be  was  un- 
lawfully assaulted. 

The  term,  as  used  in  a  pleading,  has  its  legal  meaning;  it  is  actionable  in 
its  legal  sense  only:  and  how  is  a  court  to  determine,  upon  a  demurrer  to 
the  petition,  whether  the  complainant  has  been  assaulted  unless  he  states 
the  facts?  The  ipse  dixit  of  the  pleader  to  this  effect  will  not  answer  be- 
cause this  would  make  him  the  judge  of  the  law  instead  of  the  court. 

Whether  the  acts  of  a  party  anthoiize  the  legal  conclusion  that  he  has 
committed  an  assault  is  to  be  determined  by  the  conrt,  and  it  can  not  do  so 
unless  they  are  stated.  As  well  might  it  be  said  that  a  petition  for  trespass 
is  sufficient,  af-hough  it  merely  avers  that  the  defendant  trespassed  upon 
the  plaintiff's  premises,  or  that  an  indictment  is  good  if  it  merely  charges 
A  with  murdering  B. 

If  it  can  be  fairly  claimed  that  the  word  "assaulted,"  when  used  in  plead- 
ing, amounts  to  a  statement  of  both  a  fact  and  a  legal  conclusion,  yet  it  is 
not  such  a  statement  of  facts  as  will  enable  the  court  to  determine  whether 
the  party  charged  has.  by  his  acts,  oommitted  what  is   in  law   an  assault. 

In  1  Hilliard  on  Torts,  page  17P,  it  is  said:  "The  question  what  consti- 
tutes an  assault  is  a  question  of  law,  to  be  determined  by  tbe  court."  This 
it  can  not  do  upon  a  demurrer  to  the  petition  unless  the  acts  done  are  stated. 
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If  they  are  set  forth  it  is  not  indispensable  that  the  pleader  should  use  the  legal 
term  "assault,"  although  it  is  usual  to  do  so  in  this  form  of  action. 

The  judgment  sustaining  the  demurrer  to  the  petition  and  dismissing  the 
action  upon  failure  to  plead  further  is  affirmed. 


STIVERS  v.  BAKER. 

(Filed  October  30,  1888— Not  to  be  reported. ) 

Pleading— Assault— In  an  action  to  recover  damages  for  an  assault  the 
petition  must  allege  the  facts  constituting  the  assault;  it  is  not  sufficient  to 
allege  that  the  defendant  "unlawfully  assaulted"  the  plaintiff. 

Jas.  Montgomery  for  appellant. 

J.  P.  Hobson  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  court  has,  at  the  present  term,  in  the  case  of  J.  B.  Stivers  v.  Thomas 
Baker.  &c.  (ante,  page  523),  where  the  petition  charged  the  appellees  with 
unlawfully  assaulting  the  appellant,  held  that  this  was  but  the  statement  of 
a  legal  conclusion  and  not  an  averment  of  the  facts,  as  required  by  section 
90  of  the  Civil  Code,  constituting  the  cause  of  action.  This  case  is  similar 
to  that  one. 

The  demurrer  to  the  petition  was  properly  sustained;  and  the  judgment 
dismissing  the  action  upon  a  failure  to  plead  further   is  affirmed. 


HAMMOND  v.  WILLIAMS,  &c. 

(Filed  October  30,  1888. ) 

Limitation— Adverse  possession— As  the  defendant  in  tfcis  action  for  the 
recovery  of  land  had  been  in  possession  under  a  deed  claiming  to  The  extent 
of  his  boundary  for  more  than  fifteen  years  before  the  commencement  of  the 
action  the  plaintiff  is  barred  by  limitation. 

J.  B.  White  for  appellant. 

W.  W.  Holt,  Robert  Riddell  and  H.  C.  Lilly  &  Son  for  appellees. 

Appeal  from  Powell  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

It  seems  to  us  the  conduct  of  the  parties  and  the  circumstances  of  this 
case  fully  sustain  the  statement  of  the  answer  that  when  many  years  ago 
the  road  from  Red  river  to  the  town  of  Stanton  was  opened  it  was,  for  the 
convenience  of  both,  agreed  between  appellant  and  the  vendor  of  appellee 
that  it  should  thereafter  be  the  division  line  between  them.  For  while  the 
small  parcel  bounded  by  the  Apperson  line,  the  river  and  road,  was  cut  off 
from  the  residue  of  appellant's  tract,  and  was,  at  the  time,  of  no  value  to. 
him,  the  surveyor's  report  shows  more  than  a  due  proportion  of  the  lamkot 
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appellee's  vendor  was  occupied  by  the  road,  and  perhaps  some  of  It  was 
out  off  from  the  residue  of  his  tract. 

There  is  no  other  way  to  account  for  the  acquiescence  and  assent  of  appel- 
lant for  years  to  the  claim,  possession  and  use  by  appellee  and  his  vendors 
of  the  narrow  strip  between  the  Apperson  line  and  the  river,  a  part  of  which 
was  inclosed  by  the  latter  with  the  knowledge  of  and  without  objection 
from  the  former. 

Being  thus  recognized  owner  of  the  strip,  Bowling,  March  4,  1868,  sold 
and  conveyed  his  land  to  appellee,  and  one  of  the  corners  called  for  in  the 
deed  is  a  stake  on  the  bank  of  the  river  where  the  Stanton  road  strikes  the 
same  corner  to  8.  M.  Hammond,  appellant,  the  two  lines,  therefore,  running 
respectively  with  the  river  and  with  his  line,  the  center  of  the  road.  By 
that  deed  the  narrow  strip  between  the  Apperson  line  and  the  river,  a  part 
only  of  which  appellant  sues  for  in  this  aotion,  was  conveyed  to  appellee, 
and  as  he  has  ever  since,  and  for  more  than  fifteen  years  before  the  com- 
mencement of  this  aotion,  been  in  possession  claiming  to  the  extent  of  such 
boundary,  we  think  appellant  is  barred  by  limitation. 

Judgment  affirmed. 

Judge  Holt  not  sitting. 


BRICE  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  September  29,  1888— Not  to  be  reported.) 

1.  Master  and  servant— Peremptory  instruction— In  this  action  by  appel- 
lant to  recover  of  appellee  damages  for  an  injury  received  in  coupling  cars 
while  acting  as  brakeman,  the  ground  of  recovery,  as  alleged,  was  that  one 
of  the  cars  was  so  improperly  loaded  as  to  make  it  perilous  to  go  between 
them  for  the  purpose  of  making  the  coupling,  and  that  this  fact  was  known 
to  the  conductor,  under  whose  orders  he  acted,  and  that  by  reason  of  the 
fact  that  the  oars  were  improperly  loaded  he  was  injured.  All  the  facts 
essential  to  a  recovery  were  proved,  except  the  fact  that  the  plaintiff  went 
between  the  cars  by  order  of  the  conductor,  as  to  which  there  was  an  entire 
failure  of  proof.  Held— That  a  peremptory  instruction  for  defendant  was 
proper. 

2.  Pleading— The  fact  that  the  plaintiff  alleged,  in  his  first  amended  peti- 
tion, that  he  acted  under  order  of  his  superiors,  and  that  the  defendant,  in 
its  answer  thereto,  failed  to  deny  that  fact,  is  immaterial,  as  the  plaintiff 
alleged,  in  his  second  amended  petition,  that  he  was  ordered  by  the  con- 
ductor to  make  the  coupling,  which  was  specifically  denied  by  defendant. 

E.  P.  Campbell,  R.  W.  Henry,  J.  W.  McPherson  and  H.  Ferguson  for  ap- 
pellant. 

The  Felands  and  Wra.  Lindsay  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Judge  Burnett. 

J.  J.  Brlce,  husband  of  the  appellant,  was  brakeman  on  the  appellee's 
freight  train  of  cars,  aud  while  he  was  acting  as  such  brakeman  he  received 
an  injury  by  the  wheels  of  one  of  the  cars  passing  over  his  leg,  which  injury 
caused  bis  death. 

The  appellant,  as  the  widow  of  said  Brire,  instituted  suit  in  the  Christian 
Circuit  Court  against  the  appellee  to  recover  damages  for  said  Injury,  on 


Digitized  by 


Google 


BRICE  V.*L.  &  N.  R.  R.  CO.  527 

the  ground  that  said  injury  was  caused  by  the  gross  and  willful  neglect  of 
the  appellee's  employes  having  said  train  of  oars  In  charge. 

The  specific  ground  of  recovery,  us  alleged  by  the  appellant,  is  that  one  of  the 
oars  was  loaded  with  lumber,  and  that  the  lumber  extended  so  far  over  the 
end  of  the  car  as  to  make  it  perilous  to  Brioe's  life  when  he  went  between 
said  car  and  another  for  the  purpose  of  coupling  them  together,  and  that  in 
going  between  said  cars  for  the  purpose  of  coupling  them  together,  by  order 
of  the  conductor  of  the  train,  he  was  compelled  to  stoop  in  onler  to  avoid 
being  struck  by  the  ends  of  said  lumber,  and  in  stooping  he  stumbled  and 
fell;  that  at  the  time  the  conductor  gave  said  order  he  knew,  or,  by  the  use 
of  ordinary  care,  could  have  known,  that  the  car  was  so  improperly  loaded 
as  to  imperil  the  life  of  Brice. 

Upon  the  conclusion  of  the  appellant's  testimony  the  circuit  court,  at  the 
instance  of  the  appellee,  gave  the  jury  a  peremptory  instruction  to  find  for 
the  appellee.  The  question  to  be  determined  is,  was  said  instruction  right- 
fully given? 

If  the  appellant  offered  any  evidence  tending  to  prove,  her  onse  as  a  whole, 
and  not  merely  a  part  of  it,  then  the  court  should  have  allowed  the  case  to 
go  to  the  jury. 

The  evidence  introduced  by  the  appellant  established  two  facts:  First, 
that  the  oar  was  so  improperly  loaded  with  lumber  as  to  imperil  the  life  of 
the  brakeman  if  lie  went  between  it  and  the  other  car  for  the  purpose  of 
coupling  them  together;  second,  that  Brice  did  go  between  said  cars  for 
the  purpose  of  coupling  them  together;  and  that  he  was  compelled  to  stoop 
in  order  to  avoid  the  projecting  lumber,  and  in  doing  so  he  stumbled  and 
fell;  third,  it  might  have  been  inferred  by  the  jury  from  said  facts,  that- 
the  conductor  knew,  or  could  have  known  by  the  use  of  ordinary  care,  that 
the  car  was  so  improperly  loaded  as  to  imperil  the  life  of  Brice  if  he  went 
between  said  car  and  the  other  for  the  purpose  of  making  a  coupling.  The 
foregoing  facts  were  essential  to  the  appellant's  right  to  recover  Also, 
under  the  circumstances  of  this  case,  it  was  essential  for  the  appellant  to 
prove  that  said  Brice  went  between  said  cars  for  the  purpose  of  coupling 
them  together  by  the  order  of  the  conductor;  but  there  was  a  total  failure 
of  proof  in  reference  to  that  matter;  and  no  fant  was  proven  from  which  the 
juiy  would  have  been  authorized  to  infer  that  such  order  was  given. 

According  to  the  appellant's  allegations  and  the  proof  in  the  case  it  was 
a  patent  fact  that  the  car  was  so  improperly  loaded  as  to  imperil  the  life  of 
Brice  if  he  went  between  the  cars  for  the  purpose  of  making  the  coupling, 
and  he  was  right  at  the  place  of  danger,  and  could  see  for  himself  that  it 
was  perilous  to  his  life  to  go  between  said  cars  for  the  purpose  of  making 
the  coupling,  and  it  was  his  right,  without  violating  his  duty  to  his  em- 
ployer, to  refuse  to  go  between  said  cars.  But  if  the  conductor  knew,  or 
could  have  known  by  the  use  of  ordinary  care,  that  the  car  was  so  improp- 
erly loaded  as  to  imperil  Brice's  life,  and  notwithstanding  ordered  him  to 
go  between  the  cars  and  couple  them  together,  then  Brice  had  the  right  to 
rely  upon  the  conductor  for  protection,  and  that  the  appellee  would  he  re- 
sponsible for  any  damage  that  might  befall  him  by  reason  of  his  obeying 
said  order.  But  in  such  a  case  it  devolved  upon  the  appellant  to  show  th*,t 
Brice  acted  in  obedience  to  the  order  of  the  conductor. 

The  appellant  contends  that  the  proof  that  such  order  was  given  was  dis- 
pensed with,  by  reason  of  the  fact  that  it  was  alleged  in  her  first  amended 
petition,  and  not  denied  in  the  answer  thereto,  that  Brice  did  make  said 
coupling  by  order  of  his  superiors.    It  is  truo  that  said  allegation  in  said 
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petition  was  Dot  denied  in  the  answer  thereto.  But  in  the  appellant's  sec- 
ond amended  petition  she  specifically  alleges  that  Brice  was  ordered  to  make 
said  coupling  by  the  conductor;  this  allegation  is  positively  denied,  which 
we  deem  sufficient  to  cure  the  omission  in  the  answer  to  the  first  amended 
petition,  and  to  put  the  burden  of  proof  upon  the  appellant. 

As  before  intimated,  under  the  circumstances  of  this  case,  the  failure  of 
the  appellant  to  prove  that  Brioe  made  said  coupling  by  the  order  of  the 
conductor  was  fatal  to  her  right  to  reoover,  and  the  court  did  right  in  in- 
structing the  jury  to  find  for  the  appellee. 

The  judgment  is  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ROBERTS 

(Filed  May  24,  1888— Not  to  be  reported.) 

Railroads— Negligence— Damages— At  the  time  appellee  received  the  in- 
juries for  which  he  seeks  to  recover  damages  in  this  case  he  was  crossing 
appellant's  track  at  a  public  crossing  in  the  village  of  Sparta,  between  10 
and  11  o'clock  on  a  dark  night.  The  train,  the  engine  of  which  struck  ap- 
pellee, was  moving  on  a  down  grade  towards  the  depot  platform  and  cross- 
ing, near  the  depot.  The  engineer  could  not  see  a  person  on  the  track 
beyond  sixty-five  or  seventy  yards  from  the  engine.  The  jury  found  the 
engineer  was  negligent  in  releasing  the  air-brakes  just  before  reaching  the 
crossing,  thereby  increasing  the  rate  of  speed  to  seventeen  or  eighteen  miles 
an  hour,  and  in  taking  his  eyes  off  the  track ;  that  but  for  «uch  negligence 
he  could  have  seen  the  appellee  in  time,  with  the  air-brakes  in  condition  for 
immediate  service,  to  check  the  speed  of  the  train,  so  as  to  give  the  appellee 
time  to  cross  the  track  in  safety,  and  that  but  for  the  increased  speed  of  the 
train  at  that  point  the  appellee  could  have  crossed  the  track  in  safety.  The 
jury  also  found  that  the  appellee  used  ordinary  care  and  prudence  by  look- 
ing and  listening  to  ascertain  whether  a  train  was  approaching.  They  fixed 
the  actual  damages  sustained  at  $7,000.  and  punitive  damages,  for  willful 
neglect,  at  $3,500,  for  both  of  .which  sums  the  court  rendered  judgment. 
Held— That  the  facts  establish  a  case  of  only  ordinary  negligence,  and  not 
a  case  of  gross  or  willful  negligence,  therefore,  so  much  of  the  judgment 
as  Is  for  punitive  damages  is  reversed,  while  so  much  as  is  for  actual  dam- 
ages is  affirmed. 

Wm.  Lindsay,  H.  W.  Bruce,  Wiuslow  &  Wiuslow  and  L.  L.  Tiller  for  ap- 
pellant. 

O.  B.  Ilallam,  T.  F.  Hallam,  Montgomery  &  Perry  and  Montgomery. 
Lindsay  &  Botts  for  appellee. 

Appeal  from  Gallatin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  W.  B.  Roberts,  by  this  action,  claims  that  between  10  and  11 
o'clock  at  night  on  the  22d  of  March,  1884,  he  was  crossing  the  appellant's 
railroad  track  at  a  place  where  the  public  highway  crosses  the  same  at  Sparta 
station,  in  the  village  of  Sparta,  Gallatin  county,  Kentucky;  that  while 
crossing  the  appellant's  road  at  said  place  the  appellant's  employes,  in 
charge  of  its  passenger  train  of  cars,  grossly,  willfully  and  negligently  ran 
the  engine  drawing  said  train  against  him,  thereby  inflicting  upon  him 
serious  and  permanent  injuries. 


Digitized  by 


Google 


L.  &  N.  R.  R.  CO.  V.  ROBERTS.  529 

The  appellant  denies  that  the  appellee  was  injured  by  the  gross  or  willful 
negligence,  or  any  negligence  whatever,  of  its  employes.  It  claims  that  the 
appellee  was  not  injured  while  on  the  public  crossing;  that  whatever  in- 
juries he  received  occurred  while  he  was  a  trespasser  upon  the  appellant's 
track,  and  without  any  negligence  on  its  part. 

The  case  was  submitted  to  the  jury  for  special  findings;  and  upon  their 
findings  the  circuit  court  gave  judgment  for  the  appellee  for  $7,000  actual 
damages,  and  $3,500  punitive  damages. 

The  case  is  here  f#r  review.  The  jury  found,  first,  that  between  10  and  11 
o'clock  at  night  the  appellee  was  struck  by  the  appellant's  engine  while 
crossing  the  appellant's  track  where  the  public  road  leading  from  Owenton 
to  Warsaw  crosses  the  same:  second,  that  the  appellee,  in  attempting  to 
cross  the  track,  exercised  ordinary  care  and  diligence  by  looking  and  listen- 
ing to  ascertain  the  approach  of  the  train. 

The  only  positive  proof  as  to  the  place  where  the  appellee  was  when  ke 
was  struck  is  furnished  by  his  own  evidence.  He  says  that  he  was  on  the 
crossing.  The  circumstances  relied  on  by  the  appellant  to  disprove  his 
statements  are  that  when  attention  was  directed  to  him  by  his  calling  for 
help,  he  was  lying  partially  on  the  end  of  the  platform,  about  eighty  feet 
from  the  crossing,  and  his  hat  was  found  some  distance  from  the  crossing, 
near  the  rail,  with  the  brim  cut,  as  though  the  wheels  of  the  car  had  passed 
over  it;  also  that  the  shock  of  the  collision  rendered  him  unconscious  for  a 
time,  and  the  further  fact  that  he  was  unable  to  move  himself  when  found. 
To  counteract  these  circumstances  the  jury  had  his  positive  statement  that 
he  was  on  the  crossing  at  the  time  he  was  struck;  and  as  none  of  his  bones 
were  broken,  and  as  the  shock  did  not  immediately  overcome  his  power  to 
move  himself,  for  he  did  move  himself  before  he  was  discovered,  said  cir- 
cumstances no  not  conclusively  establish  the  fact,  that  he  did  not  move  him- 
self, although  in  an  unconscious  or  dazed  condition,  from  the  crossing  to 
the  end  of  the  platform.  The  jury  doubtless  concluded  that  he  did,  and  we 
are  not  prepared  to  say  that  their  finding  is  against  the  weight  of  evidence. 
Although  the  appellee  was  crossing  the  appellant's  track  on  a  dark  night, 
yet,  his  purpose  being  lawful,  he  was  not  guilty  of  negligence  in  attempting 
to  cross  the  track,  provided  he  used  that  degree  of  oare  and  prudence  to  pre- 
vent a  collision  with  any  train  that  might  be  passing  that  men  of  ordinary 
care  and  prudence  would  commonly  use  undei  similar  circumstances.  The 
jury  found  that  be  did  use  such  care  and  prudence. 

On  the  other  hand,  the  appellant's  engineer  in  charge  of  the  train  testi- 
fies that  the  train  approached  the  crossing  on  a  down  grade;  that  the  air- 
brakes, which  had  been  put  on  for  the  purpose  of  decreasing  the  speed  of  the 
train  and  stopping  it  in  case  the  stop  signal  was  displayed  at  the  depot,  were 
released,  there  being  no  signal  displayed  within  sixty-five  or  one  hundred 
yards  of  the  crossing,  whereby  the  speed  of  the  train  was  gradually  increased ; 
that  when  in  about  fifty  yards  of  the  platform,  which  was  about  sixty  feet 
from  the  crossing,  be  took  his  eyes  from  the  track  and  looked  into  the  cab 
for  the  purpose  of  putting  the  injector,  an  instrument  used  to  supply  the 
boiler  with  water,  to  work ;  that  when  he  again  put  his  eyes  upon  the 
track  he  saw  that  something,  which  be  took  to  be  a  dog,  was  being  struck; 
that  he  could  have  seen  a  man  on  the  track  at  a  distance  of  sixty  or  seventy 
yards.  From  this  and  other  evidence  the  jury  found  that  the  engineer  was 
negligent  in  releasing  the  air-brakes,  thereby  increasing  the  rate  of  speed  to 
seventeen   or  eighteen  miles  an   hour,  and   taking  his  eyes  off  the  track, 


Digitized  by 


Google 


530  L.  &  N.  R.  R.  CO.  V.  ROBERTS. 

whereby  the  appellee  was  struck ;  that  but  for  such  negligence  be  could 
have  seen  the  appellee  in  time,  with  the  airbrakes  in  condition  for  imme- 
diate service,  to  check  the' speed  of  the  train  so  as  to  give  the  appellee  time 
to  cross  the  track  in  safety;  that  but  for  the  increased  speed  of  the  train 
the  appellee  could  have  crossed  the  track  in  safety. 

It  is  clear  from  the  evidence  that  one  more  step  would  have  brought  off 
the  appellee  harmless;  it  is  clear  that  he  could  have  taken  that  step  with 
safety  but  for  the  increosed  speed  of  the  train;  it  is  also  clear  that  had  the 
air-brakes  renmimd  on,  the  s|>eed  of  the  train  would  not  have  been  in- 
creased, and,  if  the  engineer  had  not  taken  his  eyes  off  the  track,  he  could 
have  seen  the  appellee  in  time,  with  the  aid  of  the  brakes  on,  to  check  the 
speed  of  the  train  so  as  to  enable  the  appellee  to  cross  the  track  in  safety. 

But  appellee  and  appellant   had  an  equal  right,   to   cross  the  track  at  the 
place  of  crossing.     Ic  was  the  duty  of  the  nppellte  to  use  such  care  and  cau- 
tion, in  order  to  prevent  injury  to  himself  as  well  as  the  appellant  and  its 
passengers,  as   persons  of  ordinary  prudence   would   commonly   use  under 
similar  circumstances.     A  similar  duly  rested  upon  the  appellant,  not  only 
for  the  protection  of  the  appellee,  but  for  the   protection   of  its  passengers. 
As   the  crossing  was   in  the  village  of  Sparta  and  within  a  fow  feet  of  the 
depot,  and  as  residences  were  on  each  side  of  the  track,  and  as  the  train  was 
moving  down  grade  towards  the  depot  platform   and  crossing,  and  as  trav- 
elers, on  foot  and  with  teams,  wore  likely  to  he  traveling  on  the  highway  at 
the  crossing  at  that  time  of  night,  and  as  the  engineer  could  not  see  a  per- 
son beyond  sixty -live  or  seventy  yards  from  the  engine,  it  was  but  ordinary 
duty  on  the  part  of  the  appellant  to  use  such  care,  for  the  protection  of  per- 
sons crossing  at  the  crossing,  as  was  reasonably  commensurate  to  the  lore- 
going  surroundings.     Therefore,  as  the  appellant's  engineer  failed  to  ktvp 
the  train  under  his  control  by  releasing  the  air-brakes  while  the  train  was 
moving  on  a  down  grade,  and  as  such  release  was  at  a  point  from  which  the 
engineer  could  not  see  whether  the  crossing  was  clear,  it  was  proper  for  the 
court  to  submit  the  question    as  to  whether  such  conduct  was  negligent  to 
the  jury.     Also    it  was  proper  for  the  court  to  submit   the  question   to  the 
jury   as  to  whether  or  not  it  was  negligent  in  the  engineer  to  take  his  eyes 
from  the  track   under  the   circumstances,  for,   as  the  appellant  was  engaged 
in  a  business  that   involved  danger,  and  as  the  danger  was  such   as  to  im- 
peril  human   safety,  especially  at  said  crossing  at  that  particular  time,  its 
care  should  have  been   such  as  was  reasonably  enough  to  prevent  the  possi- 
bility of  mischief,  so  that  its  occurrence  might  be  rightfully  treat* d  as  acci- 
dental and  not  negligent.     And  the  jury  having  found  that  the  engineer's 
releasing  the  air-brakes  and  taking  his  eyes  off  th«  track  constituted  negli- 
gence, we  think  that,  under  the  circumstances  of  this  case,  it  was  actionable 
negligence.     We  think,  however,  that  the  facts  establish  a  case  of  only  or- 
dinary negligence,  and  not  a  case  of  gross  or  willful  negligence. 

The  action  of  the  circuit  court,  iu  so  far  as  judgment  was  rendered  on  the 
separate  finding  of  the  jury  fixing  punitive  damages  at  83.5<X»  for  willful 
neglect,  must  be  reversed,  with  directions  to  dismiss  said  claim;  but  the 
judgment  of  the  court  on  the  other  separate  finding  of  the  jury  for£7.ltt». 
the  actual  damages  that  the  appellee  sustained  by  reason  of  his  injuries,  i* 
affirmed. 
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WOODS  v.  JAMBS,  &c. 
(Filed  November  1,  1888. ) 

1.  Deeds  of  married  women— Certificate— When  the  deed  of  a  married 
woman  is  acknowledged  before  a  deputy  olerk,  and  the  memorandum  of  the 
deputy  sets  forth  the  fact  that  the  deed  was  acknowledged  by  the  feme 
covert,  and  when,  and  is  signed  by  the  deputy,  thus  amounting  in  fact  to  a 
certificate  of  acknowledgment,  it  is  not  necessary  that  the  clerk,  if  he  cer- 
tifies the  deed,  should  incorporate  in  his  certificate  the  deputy's  indorsement 
in  order  to  make  the  deed  valid.  Nor  is  it  necessary  that  the  deputy's  in- 
dorsement, In  order  to  amount  to  a  certificate,  should  state  that  the  deed? 
was  acknowledged  "before  me"  as  that  will  be  presumed;  or  that  it  was 
acknowledged  by  the  feme  covert  "as  her  ace  and  deed,"  as  the  mere  state- 
ment of  the  acknowledgment  by  her  conclusively  shows  that  fact. 

The  indorsement  held  to  be  sufficient  to  amount  to  a  certificate  in  this* 
case  is  as  follows:  "Acknowledged  by   Willia  C.   Woods,    this  May  5,  1873. 

"J.  H.  LAPSLKY,  D.  C.  M.  C.  C." 

2.  Limitation — Fraud— Where  an  action  for  relief  on  the  ground  of  fraud 
is  sought  to  be  maintained  after  the  expiration  of  five  years  from  the  com- 
mission of  the  fraud,  the  plaintiff  must  allege  and  prove,  if  denied,  not 
only  that  he  did  not  discover  the  fraud  until  within  five  years  before  the 
commencement  of  the  action,  but  that  he  could  not,  by  ordinary  diligence, 
have  discovered  it  until  within  that  time. 

As  this  action  to  set  aside  a  deed  was  brought  more  than  five  years  after 
the  deed  was  executed,  and  the  only  allegation  or  proof  by  the  plaintiffs  as 
to  the  discovery  of  the  fraud  is  that  "said  fraud  has  been  discovered  by 
them  within  the  last  five  years,"  the  action  is  barred  by  limitation. 

Poston  &  Jacobs,  0.  H.  Hardin  &  Son  and  Ben  Lee  Hardin  for  appellant.. 

Wm.  Lindsay  and  T.  G.  Bell  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Geo.  Woods,  son  of  the  appellant,  and  his  wife,  in  May,  1878,  conveyed  by- 
deed  two  small  tracts  of  land  belonging  to  the  wife  to  the  appellant.  The 
wife  having  died  in  1874  without  issue  and  leaving,  as  her  next  kin,  her  two 
half-sisterF,  the  appellees,  Miss  Sallie  Coleman  and  Mrs.  Fanny  P.  James 
(formerly  Coleman),  wife  of  the  appellee,  Addison  James,  they,  in  January, 
1884,  brought  this  action  against  the  appellant  for  the  purpose  of  setting- 
said  conveyance  aside,  upon  the  grounds,  first,  that  the  deed  of  conveyance 
was  void,  and,  therefore,  passed  no  title  to  the  appellant ;  second,  that  the 
appellant  and  Geo.  Wood,  the  husband,  induced  the  wife  to  join  in  said  con- 
veyance by  fraud.  The  chancellor,  upon  the  hearing,  set  the  deed  aside  and 
awarded  the  two  tracts  of  land  to  the  appellees,  Miss  Coleman  and  Mrs. 
James.  The  appellant  has  appealed  from  that  judgment.  There  are  but 
two  questions  necessary  to  consider  in  this  case:  First.  Is  the  deed  void? 
Second.  Is  not  the  appellees'  action  barred  by  the  statute  of  five  years'  lim- 
itation? 

First.  It  is  contended  by  the  appellees  that  the  deed  is  void,  because  the- 
clerk's  certificate  thereto  was  not  made  in  accordance  with  the  requirement. 
of  the  act  of  March  tt,  1854,  which  reads  as  follows : 

"That  where  the  deputy  of  any  county  court  clerk  shall  take  the  acknowl- 
edgment of  a  deed  or  other  instrument  of  writing,  and  indorse  a  memoran- 
dum thereof  on  such  deed  or  instrument  of  writing,  but  si  all  fail  from  any 
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cause  to  write  out  and  sign  a  certificate  thereof,  it  shall  be  lawful  for  the 
clerk  to  write  out  and  sign  the  certificate,  setting  forth  in  such  certificate 
the  facts,  including  the  indorsement,  and  thereupon  record  such  deed  or  in- 
strument and  certificate,  and  thereupon  the  deed  or  instrument  and  tbe 
certificate  shall  be  as  good  and  effectual  as  if  certified  and  signed  by  such 
deputy." 

Subsection  1  of  section  29,  chapter  24  of  volume  1  of  Stanton's  Revised 
Statutes,  which  were  in  force  at  the  time  the  deed  was  made  and  acknowl- 
edged, provided  :  "Where  the  acknowledgment,"  meaning  that  of  a  married 
woman,  "shall  be  taken  by  an  officer  of  the  State,  he  shall  simply  certify 
that  it  was  acknowledged  before  him  and  when  it  was  done,  which  shall  be 
evidence." 

It  is  contended  that  the  failure  of  the  clerk  to  copy  into  his  certificate  the 
indorsement  of  his  deputy,  who  took  the  acknowledgment  of  Mrs.  Woods, 
renders  the  deed  void  as  to  Mrs.  Woods.  The  deputy's  indorsement  on  the 
deed  is  as  follows : 

"Acknowledged  by  Willia  C.  Woods  this  May  6,  1873. 

"J.  H.  LAPSLEY,  D.  C.  M.  C.  C." 

The  clerk's  certificate  is  as  follows : 

"Mercer  County,  Set.. 
"May  5.  1678. 

"This  deed  was  presented  to  James  H.  Lapsley,  a  deputy  clerk  of  the 
Mercer  County  Court,  o/i  the  5th  day  of  May,  1873,  and  regularly  acknowl- 
edged by  Willia  C.  Woods,  wife  of  George  Woods,  party  thereto,  to  be  her  act 
and  deed,"  then  follows  the  acknowledgment  of  George  Woods,  "wherefore  I 
have  recorded  the  same.  BEN  C.  ALLIN,  Clerk." 

Section  38,  chapter  24  of  the  General  Statutes,  and  subseotion  1  of  section 
21  of  said  chapter,  are  similar  to  the  act  of  March  9,  1854,  and  subsection  1 
of  section  22,  chapter  24  of  the  Revised  Statutes.  Said  statutes  being  sim- 
ilar, a  construction  given  to  the  former  by  this  court  applies  equally  to  the 
latter. 

In  the  case  of  Gordon,  &c.  v.  Leech,  &c. ,  81  Ky.,  229,  the  deputy's  indorse- 
ment on  the  deed  was  as  follows : 

"Acknowledged  by  W.  L.  Gordon  and  Cordelia  Gordon,  his  wife,  to  be 
their  act  and  deed  as  the  law  directs.     September  22,  1876. 

"C.  W.  CRABTREE,  C.  K. 
"By  ERNEST  SPEED,  D.  C.M 

It  was  urged  in  that  case,  as  in  this,  that  the  clerk  did  not  set  forth  the 
indorsement  of  the  deputy  in  his  certificate,  and  the  deed  was,  therefore, 
void  as  to  the  married  woman.  But  this  court  held  that  it  was  immaterial 
whether  the  certificate  of  the  clerk  was  sufficient  if  the  indorsement  of  the 
deputy  was  considered  a  "memorandum,"  since  the  Indorsement  by  the 
deputy  was,  in  itself,  a  certificate  "in  substantial  compliance  with  subsec- 
tion 1  of  section  21,  quoted."  The  court  proceeds  to  say:  "If  the  indorse- 
ment by  the  deputy  is  a  certificate  such  as  is  contemplated  by  subsection  1 
of  section  24,  he  having  the  unquestioned  power  to  make  it,  it  is  immaterial 
that  the  certificate  of  the  clerk  does  not,  as  contended,  meet  the  require- 
ments of  section  38  as  to  certifying  'memoranda'  made  by  deputies.  Section 
21  requires  only  that  the  certificate  shall  state  that  the  Instrument  'was  ac- 
knowledged before  him  and  when  it  was  done.'  Privy  examination,  ex- 
planation of  contents  of  the  writing,  voluntary  acknowledgment  and  consent 
to  record,  are  all  presumed  from  such  a  certificate.  The  only  thing  lacking 
in  this  certificate  is 'before  me*  after  the  word 'acknowledged. '  But  cer- 
tainly, when  the  certificate  is  signed  as  this,  no  presumption   could  ftri» 
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that  It  was  acknowledged  before  any  one  else  than  the  officer  signing  it. 
When  a  statute  provides  the  manner  in  whioh  a  feme  covert  may  divest  her* 
self  of  title  the  statute  must  be  followed  substantially  in  its  spirit— not 
technically,  not  literally— when  such  technicality  or  liberality  defeats  the 
epirit  of  the  statute.  Suoh  statutes  are  intended  to  protect  the  feme  from 
imposition  by  reason  of  the  marital  relation,  and  when  that  is  accomplished 
by  a  substantial  compliance  with  the  statute,  both  law  and  good  morals  are 
satisfied." 

By  the  act  of  the  9th  of  March,  1854,  the  clerk,  where  his  deputy  has  taken 
the  acknowledgment  of  a  feme  covert,  and  indorsed  "a  memorandum  thereof 
on  such  deed,"  but  shall  fail,  for  any  cause,  to  write  out  and  feign  the  cer- 
tificate thereof,  may  "write  out  and  sign  the  certificate,  setting  forth  in  the 
certificate  tin)  facts,  including  the  indorsement."  whioh  shall  have  the  same 
effect  "as  if  certified  and  signed  by  the  deputy." 

According  to  the  reasoning  of  the  case  quoted  from  the  clerk  is  authorized 
to  write  out  and  sign  the  certificate,  employing  the  deputy's  indorsement 
•only  in  the  event  that  the  deputy,  having  taken  the  acknowledgment  and 
indorsed  a  memorandum  thereof,  has  failed  te  write  out  and  sign  a  certificate 
of  such  acknowledgment.  If,  however,  the  memorandum  indorsed  and 
signed  by  the  deputy  amounts  in  fact  to  a  certificate  of  acknowledgment — 
that  is  to  say,  if  the  memorandum  sets  forth  the  fact  that  the  deed  was  ac- 
knowledged by  the  feme  covert,  and  when,  and  is  signed  by  the  deputy 
taking  the  acknowledgment,  then  the  certificate  of  the  clerk  setting  forth 
the  indorsement  is  unnecessary.  The  said  act  has  reference  to  such  memo- 
randa indorsed  by  the  deputy  as  do  not  amount  to  a  certiflacte,  but  which  is 
sufficient  to  enable  the  olerk  to  know  that  the  acknowledgment  was  taken, 
«nd  to  authorize  him  to  certify  the  fact.  But,  as  before  said,  if  the  memo- 
randum indorsed  and  signed  by  the  deputy  shows  that  the  acknowledgment 
was  made,  and  when,  which  is  all  that  the  statute  requires,  then  he  has 
made  and  signed  the  certificate  mentioned  in  said  act;  and  all  that  the  clerk 
need  do  is  to  certify,  as  was  done  in  this  case,  for  the  purpose  of  authen- 
ticating the  recording  of  the  deed. 

The  memorandum  which  was  signed  by  the  deputy  clerk  in  this  case,  as 
in  the  case  supra,  shows  that  the  acknowledgment  was  made,  and  by  whom 
and  when.  It  is  true  that  the  memorandum  does  not  read  "acknowledged 
before  me,"  the  word  "me"  not  appearing  in  the  memorandum;  nor  does 
the  word  "me,r  appear  in  the  memorandum  quoted  in  the  case  supra.  But 
the  court  held  in  that  case  that  the  memorandum  having  been  signed  by  the 
•deputy,  "no  presumption  could  arise  that  it  was  acknowledged  before  any 
one  else  than  the  officer  signing  it."  Also  in  the  memorandum  in  this 
oase  the  words  act  and  deed  are  omitted,  but  the  language  of  the  memoran- 
dum conclusively  shows  that  the  deed  was  acknowledged  as  the  act  and  deed 
of  Mrs.  Woods. 

According  to  said  case  the  conclusion  must  be  in  this  case  that  the  memo- 
randum indorsed  and  signed  by  the  clerk  is  such  a  certificate  as  comes  up 
to  the  requirements  of  the  statute,  and  that  the  deed  is  not  void. 

We  also  conclude  that  in  the  case  of  Franklin  v.  Becker  and  Wife,  11  Bush, 
695,  the  fact  was  overlooked  that  the  deputy's  memorandum  was  such  a  cer- 
tificate as  complied  with  the  requirements  of  the  statute. 

Second.  Does  the  statute  of  five  years*  limitation  bar  the  action  in  refer- 
ence to  setting  the  deed  aside  upon  the  ground  of  fraud? 
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The  action  was  instituted  within  a  month  or  two  of  ten  years  after  the? 
deed  was  made.  Section  2,  article  3,  chapter  71,  General  Statutes,  provides 
that  an  action  for  relief  on  the  ground  of  fraud  or  mistake  must  be  com- 
menced within  five  years  next  after  the  cause  of  action  aoorued.  Section  & 
of  the  same  article  provides  that  such  actions  shall  not  be  deemed  to  bave- 
aocrued  until  the  discovery  of  the  fraud  or  mistake,  etc.  If  the  plaintiff  baa 
let  the  Ave  years  in  which  he  has  the  absolute  right  to  bring  his  action  run,, 
and  undertakes  to  bring  and  maintain  it  afterwards,  upon  the  ground  that 
he  has  discovered  the  fraud  within  five  years  last  past,  he  must  allege  and 
prove,  if  denied,  not  only  that  he  discovered  the  fraud  within  tbe  last  five 
years,  but  that  he  could  not.  with  the  use  of  ordinary  diligence,  have  dis- 
covered the  fraud  until  within  the  five  years  before  the  action  was  com- 
menced. (Cotton  v.  Brown,  9  Ky.  Law  Rep.,  115;  Fritsohler  v.  Koehler,  7 
Ky.  Law  Rep.,  34;  Zackay's  Adm'r  v.  Hicks,  7  Ky.  Law  Rep.,  766.) 

Tbe  appellees'  allegations  are:  "They  aver  that  said  fraud  was  discovered 
by  them  within  tbe  lasb  five  years."  etc.  The  foregoing  being  the  only  alle- 
gations as  to  the  discovery  of  tbe  fraud,  they  are  defective  because  it  is  not 
alleged  that  the  appellees,  by  tbe  use  of  ordinary  diligence,  could  not  have 
discovered  the  fraud  within  five  years  from  the  making  said  deed. 

The  only  evidence  in  reference  to  the  discovery  of  the  fraud  is  that  givent 
by  the  appellees,  Mrs.  James  and  Miss  Coleman,  who  state  that  they  discov- 
ered the  fraud  within  five  years  next  before  bringing  their  action.  They 
state  no  fact  or  circumstance  indicating  that  they  could  not,  by  the  use  of 
ordinary  diligence,  have  discovered  tbe  fraud  within  five  years  from  making 
of  the  deed,  therefore,  tbe  proof  was  not  sufficient  to  sustain  the  action. 

Tbe  judgment  of  the  lower  court  is  reversed,  with  directions  to  dismiss. 
tbe  appellees'  action. 


KENTUCKY  SUPERIOR  COURT. 

JAMES  v.  HAYDEN'S  ADM'R. 
(Filed  November  21,  18^8.) 

1.  Consideration  for  note— Pleading— While  the  law  presumes  that  a  note- 
was  executed  upon  a  sufficient  consideration,  and  when  a  defendant  plead* 
that  there  was  no  consideration  he  must  overcome  the  presumption  by  evi- 
dence, yet  if  the  plaintiff  unnecessarily  alleges  a  particular  consideration, 
whether  in  his  petition  or  in  his  reply,  the  burden  is  on  him  to  prove  it  as 
alleged,  if  it  is  denied. 

The  plaintiff  in  this  case  having  alleged  that  the  consideration  for  the 
note  sued  on  was  a  loan  of  $1,000,  made  when  the  note  was  given,  the  court 
properly  required  him  to  prove  that  the  alleged  consideration  existed. 

2.  Where  one  sues  upon  a  lost  note  the  evidence  which  shows  that  tbe 
paper  got  out  of  his  possession  inadvertently,  and  that  he  does  not  know  where 
it  is,  after  diligent  search,  is  all  that  can  be  required  of  him.  No  presump- 
tion of  fraud  arises  out  of  the  mere  fact  of  loss.  Tbe  6tatnte  (Civil  Code,. 
section  7)  does  not  declare  that  the  plaintiff  sball  be  presumed  to  have  fraud- 
ulently suppressed  the  note  so  as  to  place  on  him  the  burden  of  disproving 
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3raud.  It  was  error,  therefore,  In  this  case  to  instruct  the  jury  that  they 
must  believe  the  note  was  lost  "without  the  fault  or  fraud  of  plaintiff"  in 
-order  to  find  for  him.  They  should  have  been  told  that  if  they  found  that 
-defendant's  intestate  executed  the  note  for  $1,000  then  lent  him,  and  that  the 
note  had  been  lost,  they  should  find  for  the  plaintiff  unless  they  further 
found  that  the  failure  to  produce  the  note  was  fraudulent: 

S.  Evidence— The  loan  alleged  as  the  consideration  for  the  note  being 
denied  by  the  defendant,  it  was  competent  to  show  by  the  bank  officers  that 
-defendant's  intestate  then  had  a  considerable  deposit  lying  idle;  or  by  plain- 
tiff to  show  that  he  was  then  in  a  condition  to  make  the  loan ;  and  he  was  a 
competent  witness  to  prove  what  he  had. 

4.  Same— It  was  improper  to  let  the  bank  officers  testify  that  from  their 
•knowledge  of  the  decedent's  habits  it  was  their  opinion  he  would  have  de- 
posited the  money  if  he  had  borrowed  it,  and  that  no  such  deposit  was  made. 

5.  Same— While  plaintiff  was  not  competent  to  testify  that  he  lost  the  note 
-executed  by  the  decedent,  as  this  would  have  been  indirectly  testifying- that 

the  decedent  executed  it,  he  should  have  been  allowed  to  testify  that  he  lost 
the  note  which  he  showed  to  a  witness  who  had  testified  that  plaintiff  had 
■showed  him  a  paper  purporting  to  be  the  decedent's  note  for  $1,000,  and  that 
the  signature  was  that  of  the  decedent. 

J.  W.  Thomas  and  E.  E.  McKay  for  appellant. 

John  D.  Wiokliffe  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

The  appellant,  James,  mieti  Hay  den's  administrator  on  a  promissory  note, 
-dated  January  1.  1884,  due  at  twelve  months,  for  $1,000,  which  he  alleged 
Hayden  executed,  and  which  he  had  lost  without  fraud  on  his  part.  As 
part  of  his  petition  he  filed  bis  own  affidavit,  in  which  he  stated  that  on  the 
1st  day  of  January,  1884,  he  lent  Hayden  $1,000,  for  which  Hayden,  at  that 
time,  executed  the  note,  and  that  he  had  lost  it.  It  contained  the  expurga- 
•fcory  matter  required  by  the  statute  In  regard  to  claims  against  decedent's 
estate.  The  defendant  answered :  First,  denying  that  Hayden  exeouted  the 
note;  second,  denying  that  plaintiff  ever  lent  Hayden  $1,0X0,  or  any  other 
sum;  and,  third,  averring  that  there  was  no  consideration.  The  reply 
reiterated  the  execution,  and  averred  that  the  plaintiff  "loaned  said  R.  B. 
Hayden  $1,000,  and  the  same  was  evidenced  by  said  lost  note,  and  was  the 
consideration  of  its  execution." 

His  petition  having  been  dismissed  by  the  court  on  a  verdict  adverse  to 
him,  James  has  appealed. 

As  to  instructions : 

Instruction  A,  asked  by  the  plaintiff,  was  properly  refused.  It  entirely 
ignored  the  issue  as  to  the  consideration,  and  directed  the  jury  to  find  for 
the  plaintiff  if  Hayden  executed  the  note,  without  regard  to  that  issue,  and 
'Consequently,  though  they  may  have  believed  there  was  no  consideration. 
This  objection  was  removed  by  the  words  added  by  the  court,  requiring  the 
.jury  to  find  that  the  note  was  exeouted  "for  money  that  day  loaned  Hay- 
den." The  plaintiff  excepted  to  the  giving  of  the  instruction  as  changed, 
iwhich  matter  we  will  consider  hereafter. 

Instruction  No.  1,  given  at  the  instance  of  the  defendant,  was  as  follows: 
^'It  devolves  on  plaintiff,  in  order  to  recover  in  this  action,  to  prove  by  th 
preponderance  of  the  evidence  to  the  jury  that  he  loaned  R.  B.  Hayden  $1,00 
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on  the  1st  day  of  January,  1884;  and  that  R.  B.  Hayden,  on  that  day,  exe» 
on  ted  and  delivered  to  plaintiff  his  note  for  said  sum  due  twelve  months 
after  date,  and  that  said  note  has  been  lost  without  the  fault  or  fraud  of 
plaintiff,  and  unless  all  the  facts  are  established  by  a  preponderance  of  the 
testimony   the  jury  should  find  for  defendant." 

It  is  clear,  and  it  is  conceded,  that,  the  burden  was  on  the  plaintiff  to 
prove  the  execution  of  the  note ;  but  his  counsel  insist  that  if  he  succeeded 
in  doing  that  the  burden  was  on  the  defendant  to  prove  that  there  was  no 
consideration. 

It  is  a  well-established  rule  that  while  the  law  presumes  that  a  note  was 
executed  upon  a  sufficient  consideration,  and  that,  therefore  when  a  defend- 
ant pleads  there  was  no  consideration  he  must  overcome  the  presumption 
by  evidence,  or  foil  in  his  defense;  yet  if  the  plaintiff  unnecessarily  alleges 
a  particular  consideration,  whether  in  his  petition  or  in  his  reply,  the  bur- 
den is  on  him  to  prove  it  as  alleged,  if  it  is  denied,  or  he  will  fail  in  his 
action.  (Cutter  v.  Reynolds,  8  B.  Mon.,  598;  Boone  v.  Shackleford,  4  Bibb., 
68;  Bullitt  v.  Ralston,  1  Marsh.,  331;  Steadman  v.  Guthrie,  4  Met.,  152;  Noe 
v.  Keen,  5  Ky.  Law  Rep.,  928;  Howard  v.  Cornelison,  Id.,  919.) 

The  plaintiff  in  this  case  alleged  that  the  consideration  was  a  loan  of 
|1,000,  made  when  the  note  was  given.  He  thus  excluded  every  other  con* 
sideration,  not  only  in  kind  or  value,  but  any  arising  at  a  different  time. 
If,  as  he  alleged,  there  was  no  consideration  other  than  $1,000  lent  at  the 
time,  the  instruction  properly  required  him  to  prove  that  the  alleged  con- 
sideration existed.  For  the  same  reason  the  amendment  to  instruction  A 
was  proper. 

But  instruction  No.  1  also  required  the  jury  to  believe  from  preponderating 
evidence  that  the  note  was  lost  without  the  fault  or  fraud  of  plaintiff. 

Prior  to  the  Code  of  1854  there  was  no  statute  relevant  to  this  question. 
By  section  6  of  that  Code  it  was  provided  that  "an  action  upon  a  written 
obligation  which  has  been  lost  or  destroyed  may  be  prosecuted  by  ordinary 
proceedings."  By  an  amendment  of  December  21,  1863,  "judgments,  the 
records  of  which  have  been  destroyed, '•' were  included.  The  effect  of  this 
statute  was  to  confer  on  courts  of  law  juiisdiotion  only  when  the  obligation, 
being  negotiable,  might  be  enforcible  in  the  hands  of  a  bona  fide  taker 
from  the  finder,  in  which  cases  courts  of  law  refused  relief,  chiefly  because 
they  did  not  consider  themselves  capable  of  requiring  such  bonds  of  indem- 
nity as  would  be  necessary  to  protect  the  obligor  against  such  contingent 
liability.  But  while  courts  of  equity  asserted  jurisdiction  in  all  cases  of 
lost  instruments,  law  courts  afforded  relief  when  such  contingent  liability 
could  not  exist,  and  when  their  judgments  would  be  conclusive  protection, 
as  where  the  instrument  is  not  negotiable;  or  is  utterly  destroyed;  or  when, 
being  negotiable,  it  had  been  specially  indorsed;  or  when,  as  in  case  of  a 
bank  bill  out  in  two  for  the  purpose  of  transmission,  the  other  and  last  half 
can  not  pass  into  innocent  bands.  (2  Parsons  on  Notes  and  Bills,  chapter 
9;  Story  on  Notes,  section  451;  Daniel  on  Neg.  Inst.,  sections  1483-1486;  IS 
Am.  Dec,  44  and  480;  Commercial  Bank  v.  Benedict,  &c,  18  B.  Mon., 
807.)  The  statute,  therefore,  was  merely  declaratory  of  the  jurisdiction  of 
law  courts  in  all  cases  of  lost  or  destroyed  instruments  except  the  class  of 
negotiable  instruments  referred  to  which  might  have  to  be  paid  twice.  Is 
regard  to  these  it  was  the  established  practice  of  equity  courts  to  require 
bonds  of  indemnity,  without  the  aid  of  statutes,  as  will  appear  from  the- 
authorities  oited  above.    The  new  Code  puts  the  provision  in  a  different 
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form,  section  7:  "An  ordinary  or  equitable  action  may  be  brought  upon  a 
bill  of  exchange,  or  a  note,  or  other  obligation,  or  upon  an  indorsement  or 
assignment  thereof,  which,  or  upon  a  judgment  the  record  of  which,  is  lost, 
destroyed,  mutilated  or  defaced,  without  fraud  on  the  part  of  the  plaintiff, 
or  of  those  under  whom  he  claims;"  and  it  is  further  provided  that  "no 
action  shall  be  brought  upon  an  instrument  transferable  by  delivery 
merely,"  without  a  previous  tender  of  a  bond  of  indemnity.  It  id  obvious 
that  this  latter  clause,  limited  to  instruments  which  pass  by  delivery 
merely,  does  not  include  all  the  cases  in  which  equity  courts  demand  in- 
demnity, and  was  not  meant  to  limit  the  established  rule,  but  mefely  to 
make  a  previous  tender  of  a  bond  in  the  specified  case  a  preliminary  con- 
dition of  the  right  to  sue,  leaving  the  courts  to  apply  the  rule  to  cases  as 
they  arise.  Nor  was  this  statute  (conferring  jurisdiction  on  common  law 
courts  when  it  had  not  existed ;  declaring  it,  when  it  had  existed;  and,  it 
seems,  conferring  jurisdiction  on  equity  courts  which  had  not  existed)  in- 
tended to  declare  the  rules  of  law  or  evidence  relating  to  the  subject-matter 
of  the  jurisdiction.  It  is  true  that  no  recovery  can  be  had  in  any  court  by  a 
person  who  has,  in  any  way,  fraudulently  suppressed  the  instrument  fixing 
his  adversary's  liability;  for,  as  that  is  the  best  evidence,  he  can  not  be  per- 
mitted to  resort  to  secondary  evidence  if  he  has  fraudulently  suppressed  the 
best.  The  statute  purports  to  regulate  jurisdiction  over  the  cases  specified— 
not  to  declare  rules  by  which  they  are  to  be  tried;  and  clearly  it  was  not 
meant  that  the  courts  should  have  no  jurisdiction  to  try  the  case  if  the 
plaintiff  had  acted  fraudulently.  If  there  is  an  imputation  which  the 
plaintiff  must  remove  when  he  sues  on  a  mutilated  writing  it  is  not  be- 
cause the  statute  casts  it  upon  him,  but  because  that  is  the  rule  independent 
of  the  statute.  If  he  sues  upon  a  lost  note  he  must  prove  that  it  existed, 
and  that  he  is  unable  to  produce  it,  after  diligent  effort  to  find  it.  But  the 
statute  does  not  declare  that  he  shall  be  presumed  to  have  fraudulently  sup- 
pressed the  note  so  as  to  place  on  him  the  burden  of  disproving  fraud.  The 
evidence  which  shows  the  loss— that  is,  that  the  paper  got  out  of  his  posses- 
sion inadvertently,  and  that  he  does  not  know  where  it  is,  after  diligent 
search— is  all  that  can  be  required  of  him ;  and  we  are  not  aware  of  any  case 
in  which  it  was  held  that  a  presumption  of  fraud  arises  out  of  the  mere  fact 
of  loss.  It  is  indeed  a  little  difficult  to  predicate  fraud  of  a  loss— to  lose  a 
thing  purposely  is  to  actively  suppress  it.  If  such  practice  is  suspected,  a 
denial  of  the  alleged  loss  will  enable  the  defendant  to  direct  evidence  to  that 
point,  and  he  may  show  that  what  is  claimed  as  a  loss  was  a  suppression,  or 
at  least  render  it  doubtful  whether  it  was  the,  o^fe  or  the  other  so  as  to  say 
to  the  jury  that  the  loss  is  not  proven  by  weight  of  evidence. 

It  is  dear  that  the  word  "fault"  in  the  instruction  bears  more  heavily  on 
the  plaintiff.     Nearly  every  loss  is  attributable  to  some  negligence. 

The  jury  should  have  been  told  that  if,  from  a  preponderance  of  the  evi- 
dence, they  found  that  Hayden  executed  the  note  for  $1,0(0  then  lent  him, 
and  that  the  note  had  been  lost,  they  should  find  for  the  plaintiff  unless 
they  further  find  that  the  failure  to  produce  the  note  was  fraudulent. 

As  to  rulings  at  the  trial  concerning  evidence :  The  financial  condition  of 
both  James  and  Hayden  at  the  time  of  the  alleged  loan  are  circumstances 
tending  to  show  the  ability  or  inability  of  the  former  to  make  the  loan,  and 
of  the  independence  or  necessity  of  the  latter.    It  was  competent,  for  this 
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purpose,  to  show  by  the  bank  officers  that  Hayden  then  bad  a  considerable 
•deposit  lying  idle;  or  for  James  to  show  that  he  was  then  in  a  condition  to 
make  the  loan,  and  he  a  competent  witness  to  prove  what  he  had.  It  was 
improper  to  let  the  bank  officers  testify  that,  from  their  knowledge  of  Hay- 
■den's  habits,  it  was  their  opinion  he  would  have  deposited  the  1 1,000  if  he 
had  borrowed  it,  and  that  no  such  deposit  was  made.  While  James  was  not 
competent  to  testify  that  he  lost  the  note  executed  by  Hayden,  since  this 
would  be  indirectly  testifying  that  Hayden  executed  it,  he  should  have  been 
permitted  to  testify  that  he  had  lost  the  paper  which  he  showed  to  Ortkeiss, 
the  latter  having  testified  that  James  bad  showed  him  a  paper  purporting  to 
be  Hayden 's  note  for  $1,000,  dated  January  1,  1S84,  and  that  the  signature 
was  Hayden 's. 

The  judgment   is  reversed  and   the  cause  remanded,  with  directions  to 
grant  the  appellant  a  new  trial. 
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SUPERIOR   COURT  ABSTRACTS. 


CITY  OF  NEWPORT  v.  BERRY. 
Filed  November  91,  1888.    Appeal  from  Campbell  Circuit  Court.    Opinion 
of  the  court  by  Judge  Barbour,  reversing. 

1.  Taxation — Situs  of  steamboats— For  the  purposes  of  taxation  personal 
property,  if  it  does  not  accompany  the  person,  must  have  an  actual  situs 
somewhere;  and  in  the  case  of  steamboats  it  is  the  home  port,  especially 
where  the  home  port  is  also  the  place  of  the  owner's  residence. 

This  action  involves  the  liability  of  appellee  for  taxes  assessed  and  levied 
against  him  for  the  years  1885  and  1886  upon  a  ferry  float  stationed  at  the 
wharf  of  the  city  on  the  Ohio  river,  and  two  steam  ferry  boats  which  plied 
the  river  between  that  city  and  the  city  of  Cincinnati.  During  the  year 
named  appellee  was  the  owner  of  the  float  and  boats,  and  had  his  office  for 
the  business  in  relation  to  the  ferry  in  the  city  of  Newport,  which  was  also 
the  lying-up  place  or  home  port  of  his  ferry  boats.  The  charter  of  the  city 
of  Newport  provides  for  a  "tax  on  the  real,  personal  and  mixed  estate  within 
the  limits  of  said  city  subject  to  taxation  by  the  city  under  the  laws  of  the 
State."  Held— That  the  float  and  boats  are  subject  to  taxation  for  city  pur- 
poses. 

2.  Same— It  is  contended  that  by  its  charter  the  city  is  confined  to  taxing 
property  which  the  State  taxed  at  the  date  of  its  charter,  and  as  by  article 
I  of  chapter  92,  General  Statutes— the  statute  in  foroe  both  when  the  charter 
was  adopted  and  the  taxes  were  levied— steamboats  were  not  specifically 
taxed,  the  property  in  question  is  not  liable  to  taxation  by  the  city.  Held— 
That  all  property  not  specifically  mentioned  in  section  4  of  that  article, 
unless  expressly  exempted,  is  liable  for  taxation  under  section  5,  therefore, 
the  property  in  question  in  this  case  is  liable  for  taxation  under  .the  latter 
section. 

3.  Exemption  from  taxation— The  fact  that  the  owner  of  the  land  on  which 
the  oity  of  Newport  is  built,  and  under  whom  the  appellee  claims,  in  laying 
out  the  city  reserved  the  right  to  operate  a  ferry  from  the  city  to  the  op- 
posite side  of  the  river,  there  being  no  contract  for  immunity  from  taxation, 
•did  not  exempt  from  taxation  the  boats  engaged  in  and  necessary  for  the 
business. 

Crawford  &  Irwin  for  appellant;  C.  J.  Helm  and  A.  Duvall  for  appellee. 

HERRMAN  v.  WHITESCOVER'S  ADM'R. 
Filed  November  21,  1888.     Appeal  from  Daviess  Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Sales  of  personal  property— Passing  of  title— Lien— W.  and  H.  entered  into 
a  written  contract,  which  recited  that  W.  bad  sold  to  H.  "the  poplar,  ash, 
Sum  and  walnut  timbers'*  on  certain  land,  which  W.  agreed  to  cut,  haul 
■and  deliver  to  H.,  at  the  mouth  of  Green  river,  by  a  named  date.  The  con- 
tract contained  a  description  of  the  lengths,  etc.,  of  the  various  kinds  of 
logs  which  would  be  received,  and  the  respective  prices  governed  by  the 
length  and  kind  of  logs.  It  was  further  provided  that  should  either  party, 
by  death  or  otherwise,  fail  to  comply  with  the  written  contract,  H.  was  to 
hare  the  right  to  move  sufficient  amount  of  timber  to  cover  the  amount  of 
money  advanced.  The  logs  were  out,  and  were  lying  scattered  along  the 
banks  of  a  creek,  which  flowed  into  Green  river,  when  W.  died.  Before  his 
death  H.  had  advanced  to  him  fully  as  much  as  the  logs  afterward  proved 
to  be  worth.  After  W.'s  death  the  agent  of  H.  gathered  up  the  logs  and  run 
them  down  to  Green  river,  where  he  had  them  rafted,  when  the  administra- 
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tor  of  W.  took  them  into  his  possession,  and  thereupon  H.  instituted  this 
action  against  him  for  their  recovery.  It  is  contended  for  plaintiff  that  the 
title  passed;  but,  if  not,  that  as  plaintiff,  in  the  contract,  reserved  the  right 
to  remove  sufficient  timber  to  cover  the  advancements  made  in  the  event  of 
W.'s  failure  to  comply  with  his  contract,  and  the  advancements  made  ex- 
ceeded the  value  of  the  logs  in  controversy,  and  he,  through  his  agent,  after 
W.  's  death,  obtained  the  peaceable  possession  of  the  logs,  he  should  be  allowed 
to  retain  them.  Held— First.  The  title  to  the  timber  did  not  pass;  second, 
the  second  contention  can  not  be  sustained  tiecause,  in  the  first  place,  the 
agent's  possession  was  not  rightful,  and  in  the  second  place,  under  the  pro- 
vision of  the  contract  referred  to,  plaintiff,  at  best,  had  but  an  incipient 
Hen,  which  was  not  enforcible  against  the  intervening  rights  of  the  dece- 
dent's creditors. 
Geo.  W.  Williams  &  Son  for  appellant;  Weir,  Weir  &  WTalker  for  appellee. 

ADAMS  EXPRESS  CO.  v.  SPALDING. 
Filed  November  21,  18S8.     Appeal  from  Marion  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Carriers— Contracts  against  public  policy— -A  common  carrier  who  un- 
dertakes to  carry  goods  can  not  by  contract  exonerate  himself  from  liability 
for  loss  or  injury  to  the  goods  by  his  own  negligence. 

The  provision  of  the  contract  in  this  case,  that  the  carrier  should  not  be 
liable  for  breakage  of  or  injury  to  glass  or  any  article  of  a  fragile  nature  in 
any  of  the  packages  which  it  undertook  to  carry,  was  void  as  again  s£j)ublic 
policy,  being  a  contract  against  liability  not  only  for  ordinary  negligence, 
but  for  gross  negligence. 

2.  Same— The  carrier  having  undertaken  to  deliver  goods  at  Lebanon. 
Ky.,  a  provision  in  the  contract  that  it  should  not  be  liable  in  any  event. 
unless  claim  in  writing,  with  the  conlrict  attached,  should  be  presented  in 
its  office  at  St.  Louis  within  thirty  days  next  after  it  received  the  goods,  is 
unreasonable  and  void.  It  can  not  be  said  that,  under  snoh  a  contract,  the 
owner  should  present  his  claim  through  or  by  mail,  and  thus  deliver  to  the 
company  the  contract,  the  evidence  which  he  holds  of  its  undertaking. 

Whether  such  a  provision  would  be  enforced  in  a  case  like  this,  if  it  pro- 
vided that  the  owner  might  present  the  claim  where  he  is  to  receive  the 
goods,  is  not  determined,  but  it  is  suggested  that  there  might  be  a  reason 
for  notice  in  a  case  of  nondelivery  that  would  not  exist  where  goods  are  de- 
livered, but  in  a  damaged  condition,  as  in  this  case. 

3.  Same— Practice— To  the  claims  of  the  defendant  that  it  should  not  he 
held  liable  because  the  fragile  nature  of  the  goods  was  concealed  from  it, 
and  that  it  was  thereby  prevented  from  exorcising  the  care  aud  caution  in 
handling  the  goods  it  would  have  exercised  if  their  character  had  been 
known,  it  is  sufficient  to  say  that,  although  this  issue  was  made  by  the 
pleadings,  the  court  was  not  requested  by  the  defendant  to  present  it  to  the 
jury. 

J.  D.  Fogle  aud  T.  F.  Hallam  for  appellant;  W.  E.  &  S.  A.  Russell  for 
appellee. 

BAGBY,  &c.  v.  BAGBY. 
Filed  November  21,  1888.    Appeal  from  Kenton  Circuit  Court.     Opinion  of 
the  court  by  Judge  WTard,  affirming. 

1.  The  contract  of  a  married  woman  being  absolutely  void,  her  ratifica- 
tion of  the  oo.ntraot  after  she  becomes  discovert  does  not  make  It  binding  on 
her.  In  order  to  bind  herself  she  must  make  a  new  contract,  based  on  some 
consideration  other  than  the  void  obligation. 

2.  Fraud  in  procuring  judgment—The  obligee  in  a  note,  and  one  of  hi* 
01*641  tors,  who  was  seeking  to  subject  a  part  of  the  proceeds  of  the  note. 
represented  to  the  obligor  in  the  note— an  ignorant  old  woman— that  she 
was  liable,  and  that  her  property  could  be  taken  in  satisfaction,  and  she. 
relying  upon  their  superior  knowledge  and  means  of  Information,  the  obli- 
gee being  her  son,  consented  that  judgment  might  be  rendered  against  bsr 
on   the  note,  which   was  done.    Ihe  note  was   in  fact  void,  the    obligor 
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being  a  married  woman  when  it  was  executed.  In  this  action  to  set  aside 
that  judgment  upon  the  ground  that  it  was  obtained  by  fraud,  Held— That 
a  legal  fraud  results  from  the  procuring  of,  and  insisting  upon  the  binding 
efficacy  of,  the  judgment,  although  the  parties  claiming  the  benefit  of  it 
may  not  have  had  the  actual  knowledge  that  their  representations  were 
false;  they  are  affected  by  constructive  knowledge,  all  men  being  presumed 
to  know  the  law;  therefore,  the  court  properly  vacated  the  judgment. 

3.  A  judgment  can  not  be  vacated  for  fraud  in  obtaining  it  unless  there  is 
a  valid  defense  to  the  action. 

Collins  &  Fenley  for  appellants;  D.  A.  Glenn  for  appellee. 

HILL,  &c.  v.  MUNDY,  &c. 

Filed  November  21,  1888.    Appeal  from    Owen   Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Fixtures— Ice— Appellants  were  the  owners  of  a  house  and  lot  used  and 
known  as  hotel  property,  which,  on  the  1st  day  of  April,  they  exchanged  to 
appellees  for  another  house  and  lot  in  the  same  town,  and  soon  thereafter 
surrendered  possession.  On  the  hotel  lot  there  was  an  ice  house  which, 
prior  to  the  exchange,  appellants  had  filled  with  ice.  In  this  action  by  ap- 
pellants to  recover  the  ice,  which  appellees  refused  to  allow  them  to  use, 
Held — That  considering  the  property  sued  for— ice-  in  an  ice  house-the  time 
of  year  and  purpose  for  which  it  was  gathered,  the  time  of  year  the  ice  house 
was  sold,  the  perishable  nature  of  ice  if  movtjd  at  that  season,  and  especially 
when  there  is  no  showing  that  the  claimant  had  made  any  provision  for  its 
preservation,  its  want  of  value  if  then  moved,  and  its  value  if  used  in  con- 
nection with  the  real  estate,  the  most  reasonable  conclusion  is  that  it  was 
gathered  and  stored  to  he  used  and  enjoyed  only  by  those  who  might  have 
the  right  to  use  and  enjoy  the  freehold,  and  that  it  was,  therefore,  a  part  of 
it  by  the  intention  of  its  use  and  enjoyment.  Besides,  it  was  closely  con- 
nected with  the  business  conducted  upon  or  in  connection  with  the  real 
estate. 

Montgomery,  Lindsay  &  Botts  for  appellants;  E.  E.  Settle  for  appellees. 

POLK  v.  BROWN. 

Filed  November   21,  1883.     Appeal  from  Jefferson  Court  of  Common  Fleas. 
Opinion  of  the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Merger  of  one  note  in  another— Evidence— In  tins  action  of  appellant 
against  appellee  upon  a  promissory  note  the  defendant  pleaded  payment. 
His  evidence  tended  to  show  that  the  note  sued  on  was  merged  into  another 
note  executed  by  him  to  plaintiff,  which,  it  was  admitted,  had  been  satisfied 
by  a  composition  and  surrender.  Held— There  being  no  plea  that  defendant 
had  paid  all  the  debts  he  owed  to  plaintiff,  by  a  compromise  or  composition, 
he  was  necessarily  limited  in  his  evidence  to  proof  of  payment  of  the  par- 
ticular debt  sued  on;  but  any  evidence  tending  to  show  that  plaintiff  only 
claimed  to  have  one  demand  against  defendant  at  the  time  of  the  com- 
promise settlement  of  the  note  into  which  it  is  claimed  the  note  sued  on 
was  merged,  was  competent  to  show  that  other  demands  had  been  merged 
into  that  note. 

2.  Instructions— The  only  issue  presented  by  the  pleading  and  evidence 
was  as  to  the  alleged  merger  of  the  note  sued  on  in  the  other  note  executed 
by  defendant,  and  instructions  which  presented  other  issues  were  erroneous. 

John  R.  M.  Polk  and  Thomas  B.  Fairleigh  for  appellant;  M.  A.  &  D.  A. 
Sachs  for  appellee. 

McCORMACK,  &o.  v.  HENDERSON. 

Filed  November  81,  1888.    Appeal  from  Fleming  Circuit  Court.    Opinion  of' 

the  court  by  Judge  Bowden,  affirming. 

1.  Bond  to  discbarge  attachment— A  bond  whereby  the  obligors  undertake - 
that  the  defendant  in  an  attachment  "will  perform  the  judgment  of  the* 
court"  is  the  bond  provided  for  by  section  221  of  the  Civil  Code  to  discharge* 
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an  attachment,  and  the  effect  of  such  a  bond  is  that  the  attachment  is 
thereby  discharged,  and  property  on  which  it  is  levied  is  left  as  if  no  levy 
had  been  made.  It  is  thereafter  immaterial  whether  the  grounds  of  the 
attachment  were  valid  or  not,  or  whether  the  property  was  or  not  liable  to 
be  taken  under  it. 

2.  Same— The  collection  of  such  a  bond  may  be  enforced  by  rule.  Indeed 
it  seems  that  the  new  Code  places  such  bonds  on  the  footing  of  replevin 
bonds,  and  permits  execution  to  be  issued  without  any  preliminary  proceed- 
ings. 

8.  Same— While  the  production  of  the  property  is  not  one  of  the  things 
contemplated  by  such  bond,  yet  if  the  defendant,  waiving  his  objection  to 
an  order  requiring  the  property  to  he  produced,  does  produce  it,  and  allows 
it  to  be  sold  as  a  mode  of  paying  the  judgment,  the  surety  in  the  bond  can 
not  complain. 

4.  Same— The  sureties  aver  that  at  the  time  of  the  levy  the  sheriff  ex- 
plained the  bond  to  bind  them  only  to  have  the  property  forthcoming,  and 
that  they  signed  it  for  that  pu-pose.  Held— That,  taken  more  strongly 
against  them,  as  the  rule  requires,  this  means  no  more  than  that  they  sap- 
posed  that  to  be  the  legal  effect  of  ihe  bond,  and  that  the  sheriff  was  of  the 
same  opinion,  and,  therefore,  it  is  no  defense. 

Wm.  J.  Hendriok  f or  appellan ts ;  W.  A.  Sudduth  and  E.  W.  Hines  for  ap- 
pellee. 

STUART  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

Filed  November  28,  1888.    Appeal  from   Nelson  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Limitation— Repeal  of  statute— The  provision  of  appellee's  charter, 
limiting  to  six  months  the  right  to  bring  an  action  against  it  for  injuries 
inflicted  by  its  engine  and  cars  upon  stock  straying  on  its  track,  is  still  in 
force.  The  "powers,  privileges  and  franchises  of  any  corporation"  are  ex- 
pressly excepted  by  the  repealing  provision  of  the  General  Statutes. 

2.  Same— Pleading— This  statute  of  limitation  can  not  be  relied  upon  by 
demurrer,  even  though  the  petition  shows,  as  it  does  in  this  case,  that  the 
injury  complained  of  was  inflicted  more  than  six  months  before  the  institu- 
tion of  the  action,  unless  the  petition  further  shows  the  nonexistence  of  any 
ground  of  avoidance  of  the  statute 

J.  S.  Kelly  for  appellant;  Wm.  Johnson  for  appellee. 

BOEHMES  ASS'EE  v.  DROSTE. 

Filed  November  21,  1888.    Appeal  from  Campbell  Chancery  Court,     Opinion 
of  the  court  by  Judge  Bowden,  reversing. 

1.  Uncertainty  in  judgment— The  judgment  appealed  from  orders  the  mas- 
ter to  sell  "all  the  personal  property  now  in  the  bands  of  Edward  C.  Wendt,  j 
as  assignee  of  H.  &  F.  Boehme,"  hut   permitting  the  assignee  "to  retain  j 
only  such  property  as  is  being  actually  used  by  him  in  the  completion  of  the 
contracts  of  the  Boehmes  for  the  improvement  of  streets  until  said  contracts  ; 
are  completed."    Held— That  the  judgment  is  too  uncertain  to  be  executed. 

2.  Assignments  for  creditors— In  view  of  the  concession  made  by  the  judg- 
ment, that  the  assignee  was  acting  properly  in   completing  the  street  im-  j 
prove  men  t  contracts,  there  Is  no  reason  why  the  administration  of  the  trust 
should  be  taken  from  him,  or  why  he  should  be  deprived  of  the  compensa- 
tion attending  it.     The  only  matter  alleged  against  the  assignee  was  decided 

for  him ;  there  was  no  pleading  with  reference  to  any  personalty  except  that 
being  used  by  the  assignee;  yet,  being  sustained  in  that  use,  he  is  treated  , 

■as  if  recusant.  j 

C.  J.  Helm  for  appellant;  John  S.  Duoker  for  appellee. 

BRYAN  v.  INMAN,  &c. 

4Tiled  November  28,  1888.    Appeal  from  Logan  Circuit  Court.    Opinion  of 
the  court  by  Judge  Bowden,  affirming. 
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Married  women— Partnership— Separate  estate—  P.,  a  married  woman, 
formed  a  partnership  with  M.  under  the  firm  name  of  M.  &  Go.  In  the 
course  of  the  partnership  business  M.  executed  to  appellant  a  note  in  the 
firm  name.'  In  this  action  by  appellant  to  subject  the  separate  estate  of  P. 
to  the  payment  of  that  note  upon  the  ground  that  the  obligations  of  the  firm 
were  an  appropriation  by  her  of  her  separate  estate,  Held— That  if  it  were 
conceded  that  the  separate  estate  of  P.  would  have  been  affected  by  a  note 
issued  by  M.  in  the  firm  name,  pursuant  to  an  authority  orally  conferred  by 
her,  the  appellant's  petition  was  properly  dismissed  beoause  there  was  no 
evidence  of  any  authority.  The  authority  can  not  bo  derived  from  the  law 
of  partnership,  for  there  was  no  partnership.  While  P.  held  the  actual  posi- 
tion of  a  partner,  yet.  being  a  married  woman,  her  legal  status  was  not . 
that  of  partner. 

W.  F.  Browder  for  appellant;  E.  W.  Hines  for  appellees. 

HUGHES,  &c.  v.  MERRITT. 

Filed  November  28,  1888.     Appeal  from  Washington  Circuit  Court.     Opinion 
of  the  court  by  Judge  Bowden,  reversing. 

1.  Appellate  jurisdiction— The.  Superior  Court,  and  not  the  Court  of  Ap- 
peals, has  jurisdiction  of  an  appeal  involving  the  right  to  a  pass  way  over 
another's  land.  Such  a  right  is  not  a  title  to  the  freehold,  nor  is  it  a  fran- 
chise, as  that  word  is  used  in  the  act  creating  the  Superior  Court. 

2.  Bills  of  exceptions— When  the  appellant  prepares  and  tenders  his  bill  of 
exceptions  in  the  prescribed  time,  and  the  court  takes  time,  the  delay  of  the 
court  does  not  prejudice. 

3.  Appeals  to  circuit  courts— It  is  the  duty  of  the  clerk  of  the  county  oourt 
to  transmit  to  the  circuit  oourt,  on  appeal,  all  original  papers,  but  he  is  not 
required  to  certify  that  he  has  done  so.  And  while  there  was  a  motion  to 
dismiss  the  appeal  in  this  case  because  the  original  papers  had  not  been  filed 
in  the  circuit  court,  yet  as  the  motion  was  overruled,  and  the  bill  does  not 
state  that  the  papers  had  not  been  transmitted,  it  may  be  that  the  motion 
was  overruled  because  they  bad  been  filed. 

4.  Change  of  passway— While  one  may,  for  his  own  convenience,  have  a 
passway  over  bis  own  land  changed  to  other  ground,  yet  a  change  must 
leave  all  the  passway,  and  not  merely  a  useless  cul  de  sac  And  as  the 
cbangej-eported  and  allowed  in  this  case  leaves  one  end  of  the  old  route 
where  it,  is,  and  removes  the  other  end,  with  no  connection  between  the  two 
ends,  this  can  not  be  regarded  as  a  mere  change  of  passway,  but  a  practical, 
destruction  of  it,  which  can  not  be  allowed. 

W.  C.  McCord  for  appellants;  John  W.  Lewis  for  appellee. 

BAILEY,  &c.  v.  THOMAS. 

Filed  November  28,  1888.    Appeal  from   Kenton  Chancery  Court.     Opinion 

of  the  court  by  Presiding  Judge  Ward,  reversing. 

Corporations— Note  signed  by  president  and  directors  construed— The 
signature  of  a  corporation  to  a  promissory  note  was  followed  by  the  word 
"by,"  and  then  followed  the  name  of  the  president,  followed  by  the  word 
"president."  the  name  of  the  vice-president,  followed  by  the  words  '■  vice- 
president,"  and  the  names  of  the  directors,  followed  by  the  word  "direc- 
tors." The  note  reads:  "We  promise  to  pay,"  etc.  Held— That  the  note 
shows  upon  its  face  that  it  is  the  obligation  of  the  corporation  alone,  the  • 
-word  "by"  being  intended  to  apply  to  all  the  names  which  follow  it,  and 
not  merely  the  name  of  the  president,  which  appears  first.  The  use  of  the- 
word  "we"  in  the  body  of  the  note  does  not  show  an  intention  to  bind  more 
tban  one,  as  the  want  of  grammatical  accuracy  can  not  control  the  intention 
of  the  parties;  the  intention  must  be  gathered  from  the  entire  instrument. 

Wm.  Goebel  for  appellants;  O'Hara  &  Bryan  and  Flsk  &  Fisk  for  appellee. 
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McCARROLL,  GD'N  v.  CLARK. 

Filed  November  28,  1888.    Appeal  from  Christian   Circuit  Court.    Opinion 

of  the  court  by  Presiding  Judge  Ward,  affirming. 

Reversal  of  judgment— Restitution— The  appellee  had  the  right  to  proceed 
bj  rule  to  compel  appellant  to  restore  money  which  he  had  collected  of  ap- 
pellee upon  a  judgment  in  his  favor  as  guardian  which  was  subsequently 
reversed ;  and  the  appellant  having  failed  to  show  that  his  condition  had 
been  altered  upon  the  faith  of  the  validity  of  the  proceedings  under  which 
the  money  was  collected,  the  court  properly  rendered  judgment  against 
him.  The  statement  in  bis  response  that  since  the  pendency  of  the  suit  his 
ward  had  arrived  at  maturity,  and  that,  relying  upon  the  fact  to  be  as  held 
by  the  court,  he  had  settled  with  his  ward  in  full,  presented  no  defense,  as 
it  does  not  appear  therefrom  that  the  appellant's  condition  was  altered  after 
the  collection  of  the  money  uuder  the  judgment,  nor  does  the  fact  that  the 
cause  was  remanded  for  further  proceedings,  and  that  another  judgment 
may  be  rendered  in  favor  of  appellant,  give  him  the  right  to  retain  the 
money  he  has  collected. 

Jo  McCarroll  for  appellant ;  John  Feland  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  CAMBRON. 

Filed  November  28,  1888.    Appeal  from   Marion  Circuit  Court.    Opinion  of 

the  oourt  by  Judge  Barbour,  affirming. 

Railroads— Injury  to  stock— Third  appeal  in  same  case— In  this  action  by 
appellee  against  appellant  to  recover  for  the  killing  of  stock  straying  on  ap- 
pellant's track  the  court  gave  two  instructions.  By  the  first  the  jury  were 
told  that  "the  law  presumes  that  the  killing  was  negligently  done,  and  the 
jury  should  find  for  the  plaintiff  such  damages,  not  exceeding  9175,  as  they 
believe  from  the  evidence  he  has  sustained."  By  the  other  instruction  they 
were  told  bow  "this1'  presumption  might  be  overcome,  but  were  not  told 
that,  if  it  was  overcome,  they  could  find  for  defendant."  There  have  been 
three  findings  for  appellee  upon  the  same  evidence,  the  former  two  judg- 
ments having  lieen  reversed  for  errors  of  law.  Held— 1.  Even  if  the  oourt 
were  of  opinion  that  the  verdict  complained  of  was  against  the  decided 
weight  of  the  evidence  it  would  not,  on  that  account,  reverse  the  judgment, 
there  having  been  three  findings  in  the  same  way  upon  the  same  evidence. 

2.  A  mere  semblance  of  error  in  the  instructions  which  could  nqf  have 
controlled  the  verdict  ought  not  to  be  seized  on  to  disturb  the  finding  of  fact 
in  a  case  where  there  has  been  three  trials  by  a  jury,  and  not  one  of  them 
resulting  in  favor  of  the  party  complaining. 

■  Judge  Bowden,  dissenting,  holds  that  verdicts  should  be  set  aside,  not 
only  three  times,  but  indefinitely,  if  they  are  the  result  of  misdirection  hy 
the  court;  and  that  it  was  error  in  this  case  to  peremptorily  instruct  the 
jury  to  find  for  defendant.  It  is  dangerous  to  all  rights  to  sustain  such  an 
instruction  by  assuming  that  the  jury  did  not  understand  the  court  as 
meaning  what  it  said. 

W.  J.  Lisle  for  appellant;  J.  P.  Thompson  for  appellee. 

ANDERSON  v.  MORRIS. 

Filed  November  28,  1888.     Appeal  from   Christian   Circuit  Court.     Opinion 

of  the  court  by  Judge  Barbour,  reversing. 

Partnership— Each  member  of  a  partnership  has  a  right  to  have  the  effects 
of  the  firm  appropriated  to  the  payment  of  the  partnership  debts,  as  well  as 
any  balance  which  the  other  partner  on  settlement  may  owe  him,  and  ha*  a 
lien  to  secure  such  appropriation.  And  where  the  firm  is  dissolved  by  the 
withdrawal  of  one  member,  either  has  the  right  to  a  settlement  of  the  entire 
partnership  business.  But  if  one  partner  is  allowed  to  withdraw  and  sell 
his  entire  interest  to  a  stranger,  who  is  received  by  the  remaining  partner 
in  the  place  of  him  who  withdraws,  and  the  assets  of  the  firm  are  then  sniH- 
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cient  to  meet  its  liabilities,  the  outgoing  partner  can  not  be  held  responsible 
to  his  former  partner  for  what  the  latter  may  thereafter  be  required  to  pay 
of  the  old  firm's  indebtedness. 

Petree  &  Littell  for  appellant;  Landes  &  Clarke  and  J.  W.  McPberson  for 
appellee. 

BIRCKLE  v.  BAUM. 

Filed  November  28,  1888.    Appeal  from  Kenton  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Pleading—Defect  cured  by  verdict -The  petition  in  this  case  upon  an 
account  for  lumber  furnished  and  labor  performed  by  plaintiff  for,  and  at 
the  special  instance  of,  defendant  is  confessedly  bad  in  failing  to  allege 
either  the  value  of  the  lumber  and  services,  or  an  agreement  by  the  defend- 
ant to  pay  the  sum  charged,  but  as  the  defendant,  without  demurring,  an- 
swered, traversing  the  allegations  of  the  petition,  and  upon  a  trial  before  a 
jury  a  verdict  was  rendered  for  the  plaintiff,  the  defect  was  cured,  as  the 
jury  could  not  have  found  a  verdict  for  plaintiff  without  proof  as  to  the 
value  of  the  lumber  and  services. 

2.  Wrdict—  A  verdict  finding  for  the  plaintiff  "the  amount  claimed  in  the 
petition"  was  sufficient  to  authorize  a  judgment.  The  amount  is  rendered 
sufficiently  certain  by  the  record. 

8.  Acceptance  of  work— The  lumber  waR  furnished  and  the  work  done  in 
improving  defendant's  house.  The  court  instructed  the  jury  that  if  plain - 
tin  did  any  of  the  work  and  furnished  any  of  the  lumber  agreed  on,  defend- 
ant must  pay  the  value  of  all  done  and  furnished  if  he  accepted  and  held 
the  same.  Held— That  this  was  error.  The  doctrine  of  acceptance  does  not 
apply  in  such  a  case,  the  defendant  having  the  right  to  keep  his  house,  nor 
was  there  any  evidence  showing  an  acceptance  by  defendant,  and  for  that 
reason  the  instruction  was  unauthorized. 

Win.  Goebel  for  appellant;  H.  P.  Whittaker  for  appellee. 

JONES  v.  BKYANT,  &c. 

Filed  November  28,  lfchH.     Appeal  from   Kenton  Circuit  Court.     Opinion   of 

the  court  by  Judge  Bowden,  reversing. 

Election  of  remedies— J.  sued  B.  and  D.  on  an  attachment  bond  given  in 
an  action  of  B.  against  J.,  in  which  the  attachment  had  been  discharged. 
He  alleged  that  the  constable  having  the  attachment  levied  it  on  a  horse 
and  wagon  then  used  by  him  in  his  business,  whereby  the  business  was  in- 
terrupted and  injured;  that  he  was  put  to  trouble  and  expense  in  regaining 
possession  of  the  horse  and  wagon,  and  in  employing  an  attorney  to  contest 
the  attachment.  Soon  afterward  he  sued  B.  and  U.,  the  constable,  to  re- 
cover damages  for  the  seizure  of  the  wagon,  alleging  that  it  was  exempt, 
and  that  this  fact  was  known  to  D.,  and  that  both  he  and  B.  acted  ma- 
liciously. B.  moved  the  court  to  require  J.  to  elect  which  action  he  would 
prosecute,  which  the  court  did,  and  J.  refusing  to  elect,  the  court  dismissed 
the  action  on  the- bond.  Held— 1.  This  was  error,  because  the  petition  in 
the  action  against  B.  and  D.  to  recover  for  the  seizure  of  exempt  property 
did  not  state  a  cause  of  action,  for  the  reason  that  it  failed  to  state  that  J. 
was  a  housekeeper,  and  it  is  not  possible  that  damages  legally  recoverable 
on  the  attachment  bond  could  be  recovered  legally  on  a  petition  that  stated 
no  cause  of  action. 

2.  Even  if  that  petition  was  sufficient,  it  was  error  to  require  an  election 
because  that  action  does  not  involve  the  validity  of  the  attachment,  and  the 
redress  that  may  be  had  in  that  action  does  not  include  the  redress  that  can 
be  had  in  an  action  on  the  attachment  bond. 

8.  But  the  plaintiff,  having  sued  B.  and  D.  for  illegally  seizing  exempt 
property,  can  not  recover  on  the  attachment  bond  for  anything  done  to  that 
property. 

Hallam  &  Myers  for  appellant;  J.  F.  &  C.  H.  Fisk  for  appellees. 
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DILS,  JR.  v.  JUSTICE. 
(Filed  October  2,  1888— Not  to  be  reported.) 

1.  Forcible  entry—To.  maintain  a  proceeding  of  forcible  entry  the  plaintiff 
must  have  been,  at  the  time  of  the  alleged  forcible  entry,  in  the  actual  pos- 
session of  the  premises,  residing  thereon.  Neither  right  of  possession  nor 
constructive  possession  is  sufficient. 

2.  Same— No  question  of  title  or  of  the  right  of  possession  can  arise  upon 
the  trial  of  the  issue.  It.  therefore,  makes  no  difference  whether  the  defend- 
ant had  or  had  not  the  right  to  enter.  The  inquiry  is  limited  to  the  ques- 
tion whether  the  complaining  party  was  or  was  not  in  the  aotual  possession. 

Jag.  M.  York  for  appellant. 

R.  T.  Burns,  W.  M.  Connolly  and  Williamson  &  Auzier  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  a  proceeding  of  forcible  entry,  instituted  by  appellee,  in  whose 
favor  was  the  finding  of  the  jury  before  the  justice  of  the  peace,  as  well  as 
tbe  verdict  and  judgment  upon  trial  of  the  traverse. 

It  appears  that  about  the  year  1862  the  appellant  oommenced  an  action  to 
subject  the  tract  of  land  in  controversy,  which  was  one  of  five  or  six  tracts, 
at  the  time  belonging  to  and  in  possession  of  one  Atkins;  and  in  1866,  under 
judgment  of  court,  all  the  tracts  were  sold  and  purchased  by  appellant,  Dils, 
who  soon  after  took  possession.  Bat  subsequently  other  creditors  of  Atkins 
commenced  actions  to  have  a  resale,  and  about  1883  judgment  was  rendered, 
by  which  it  was  determined  appellant  held  the  land  under  his  purchase  in 
trust  for  all  the  creditors  of  Atkins,  and  a  resale  was  directed.  And  at  such 
resale,  which  took  place  in  November,  1883, Dils  again  beoame  the  purchaser, 
and  the  sale  having  been  confirmed,  an  order  was  made  at  tbe  October  term, 
1886,  of  tbe  court  directing  a  deed  to  be  made  to  Dills  for  all  the  tracts  of 
land,  Including  the  one  in  controversy,  and  for  a  writ  of  possession  to  issue 
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in  his  favor.  Under  that  writ  the  sheriff  of  the  county,  February  8,  1887, 
did  go  upon  the  land  and  deliver  possession  to  appellant  by  severing  from  a 
dwelling  house  on  the  land  one  or  two  farming  implements,  all  the  personal 
property  of  any  value  there  was  there,  and  Dils  then  delivered  possession  to 
a  tenant  of  his  occupying  another  tract  within  the  Atkins  boundary. 

A  short  time  thereafter  appellee  went  upon  the  land,  fastened  a  door-shut- 
ter to  the  house,  placed  some  fodder  therein,  and  put  a  few  cattle  upon  the 
place  to  graze. 

March  13,  1887,  appellant  went  upon  the  lund,  broke  the  lock  appellee  had 
fastened  the  door  of  the  house  with,  and  opened  the  door,  and  for  that  cause 
the  warrant  for  forcible  entry  was  obtained  by  appellee.  The  inquiry  on  the 
trial  of  an  issue  of  forcible  entry  is  limited  to  the  question  of  whether  the 
oomplaining  party  was  or  was  not  in  the  actual  possession  of  the  premises 
at  the  time  of  the  alleged  forcible  entry,  for,  in  the  language  of  the  Civil 
Code,  section  452,  a  forcible  entry  is,  first,  an  entry  without  the  consent  of 
the  person  having  the  actual  possession ;  second,  as  to  a  landlord,  an  entry 
upon  the  possession  of  his  tenant  at  will  or  by  surTeranoe,  whether  with  or 
without  the  tenant's  consent. 

No  question  of  title  or  of  the  right  of  possession  can  arise  upon  the  trial 
of  the  issue.  It,  therefore,  makes  no  difference  whether  the  defendant  had 
or  had  not  the  right  to  enter,  whether  he  had  the  superior  title  and  right  of 
possession,  or  was  a  mere  intruder.  To  maintain  this  proceeding  the  plain- 
tiff must  be,  at  the  time  of  the  alleged  forcible  entry,  in  the  actual  posses- 
sion, that  is,  in  the  occupancy  of  the  premises— neither  right  of  possession 
nor  constructive  possession  is  sufficient.  The  record  of  the  actions  in  which 
the  judgment  for  sale  of  the  lands,  for  a  deed  to  Dils,  and  for  a  writ  of  pos- 
session in  his  favor  was  competent  evidence  for  the  purpose  of  showing  the 
extent  of  possession,  and,  for  that  purpose  only,  was  what  purported  to  he 
the  deed  from  Atkins  to  Parsons,  dated  1855.  But  it  seems  to  us,  as  this 
record  stands,  appellant  was  entitled  to  a  peremptory  instruction.  For  ap- 
pellee did  not  show  he  was  in  the  actual  possession  of  the  premises  on 
March  13,  1888,  or  that  he  ever  had  been.  On  the  contrary,  he  was  at  tbe 
time  residing  some  distance  from  the  land,  while  appellant  was  put  in 
possession  on  the  8th  of  February,  and  never  thereafter  was  out  of  posses- 
sion, for  being,  by  his  tenant,  in  possession  of  a  portion  of  the  Atkins  sur- 
vey, he  was  in  possession  of  the  whole  of  it. 

Upon  a  retrial  of  this  proceeding  the  appellant  will  be  entitled  to  a  verdict 
in  case  appellee  fails  to  show  he  was  in  the  actual  possession  of  tbe  premise*, 
residing  thereon,  when  the  alleged  forcible  entry  was  made;  or,  in  case  there 
is  any  question  of  fact  on  that  subject,  he  will  be  entitled  to  an  instruction 
requiring  the  jury  to  believe,  before  finding  for  appellee,  that  he  was  so  in 
possession. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial  consistent 
with  this  opinion. 

RICHART,  &o.  v.  UTTERBACK,  &o. 

(Filed  October  28,  1888— Not  to  be  reported.) 

1.  Homestead— Fraudulent  conveyance  — A   conveyance  by  a  debtor,  for 

either  a  good  or  valuable  consideration,  of  land  to  which  he  is  entitled  as  a 

homestead,  is  not  fraudulent  as  to  creditors,  and  as  a  deed  conveying  the  fee 
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simple  title  of  land  to  the  grantor's  children,  with  a  reservation  to  the 
grantor  of  the  right  to  occupy  and  use  it  during  his  life,  could  not  have 
fceen  set  aside  by  creditors  while  the  grantor  lived,  it  can  not  be  done  now 
that  he  is  dead. 

2.  Same— If  the  land  exceeded  in  value  91,000  it  would  perhaps  be  liable 
-to  the  extent  of  such  excess  to  the  grantor's  debts,  but  the  court  is  of  opin- 
ion that  the  evidence  sustains  the  finding  of  the  lower  court  that  it  does  not 
•exceed  in  value  that  acqount. 

J.  S.  Hurt  for  appellants. 

R.  Gudgell  and  W.  S.  Gudgell  for  appellees. 

Appeal  from  Bath  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

September  38,  1885,  W.  S.  Utterback  conveyed  to  Thomas  W.  Utterbaok 
-and  four  others,  his  children,  a  tract  of  about  forty-eight  acres,  reserving  to 
himself  the  use  and  occupation  thereof  during  his  life,  and  a  support  and 
maintenance  out  of  it  as  long  as  he  lived,  the  consideration  being  recited  as 
-follows:  "That  said  party  of  the  first  part,  for  and  in  consideration  of  the 
•sum  of  fl,  the  receipt  of  which  is  hereby  acknowledged,  and  the  love  and 
.affection  said  party  of  the  first  part  bears  for  the  parties  of  the  second  part, 
who  are  his  children,  who  have  been  kind  to  said  party  of  the  first  part  dur- 
ing years  of  affliction,  and  the  further  consideration  of  a  continuance  of 
«uoh  kindly  service  and  attention  during  the  balance  of  his  life,  '^  etc. 

W.  S.  Utterback  died  in  October,  1886,  and  in  November  of  that  year  ap- 
pellants instituted  this  action  to  subject  the  land  to  the  satisfaction  of  a 
judgment  recovered  against  him  in  187n,  upon  which  there  bad  been  execu- 
tions issued  and  returned  no  property  found. 

It  appears  the  deceased  owned  and  occupied  tho  land  as  a  bona  fide  house- 
keeper, with  a  family,  from  the  year  I860,  which  was  long  before  the  debts 
of  appellants  were  created,  and  so  oontinued  to  own  it  to  the  date  of  tho 
deed  and  occupy  it  to  the  time  of  his  death. 

It  is  expressly  provided  by  statute  that  a  homestead  so  owned  and  occu- 
pied is,  to  the  extent  in  value  of  $1,000,  exempt  from  ooeroive  sale  to  pay 
■debts  against  such  owner,  created  subsequent  to  the  acquisition  of  it;  and 
•consequently,  as  has  been  decided  by  this  court,  he  has  the  right  to  convey 
And  pass  title  of  the  homestead  for  either  a  good  or  valuable  consideration. 
(Brooks  v.  Collins,  4  Bush,  622.)  For,  as  said  in  that  case,  such  conveyance 
does  not  affect  the  rights  of  creditors,  and,  therefore,  can  not  be  regarded  as 
fraudulent  as  to  them.  It  is  true  the  grantor  in  this  case  retained  what 
may  be  considered  a  life  estate  in  the  land,  but  the  interest  in  remainder  he 
irrevocably  vested  in  the  grantees ;  and  if  he  had  the  right  to  convey  his 
whole  estate  in  the  land,  we  do  not  perceive  why  he  could  not  pass  the  title 
to  less  than  the  whole,  or  how,  if  his  creditors  could  not,  while  he  lived, 
have  set  aside  the  deed  on  the  ground  it  was  fraudulent,  they  can  now  do 
«o,  for  the  grantees  must  be  divested  of  the  title  before  the  land  can  be  sub- 
jected. They  became  at  the  death  of  the  grantor  the  owners  of  the  entire 
interest  in  the  land  in  virtue  of  the  conveyance,  and  not  as  his  heirs  at  law, 
for  all  the  estate  or  Interest  he  had  terminated  at  his  death,  and  none  re- 
mained to  be  either- inherited  by  his  children  or  to  be  subjected  by  bis  cred- 
itors. 

We  have  not  referred  to  the  fact  the  agreement  on  the  part  of  the  children 
to  continue  their  services  and  attention  to  their  father  constituted  a  val- 
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uable  consideration,  and  rendered  the  transaction  a  sale  insteed  of  gift  aT 
the  land,  because  we  think  the  deed  would  have  Deen  valid  and  effectual  in 
either  case. 

The  only  question  about  which  there  can  be  doubt  is  whether  the  land 
was,  at  the  time  of  the  conveyance,  of  greater  value  than  $1,000,  for,  to  the* 
extent  it  exceeded  that  sum,  it  would  perhaps  be  liable.  The1  evidence  on 
this  fssue  is  somewhat  contlinting,  as  is  generally  the  case  when  opinions  asv 
to  value  of  property  are  given.  But  we  are  not  satisfied  the  lower  court. 
erred  in  finding  it  did  not  exceed  that  amount  in  value;  on  the  contrary 
the  preponderance  of  the  evidence  sustains  the  judgment,  which  Is  affirmed. 


COMBS  v.  McQUINN. 
(Filed  November  8,  1888-Not  to  be  reported.) 

1.  Ejectment— Champerty— As  it  appears  in  this  action,  of  ejectment  and' 
trespass  that,  at  the  time  of  the  execution  of  the  deed  under  which  defend- 
ant claims,  the  plaintiff  was  in  the  actual,  adverse  possession  of  the  land  in 
controversy,  the  defendant's  deed  is  ohnmpertous  and  void;  and  the  fact 
that  both  parties  claim  through  the  same  vendor,  the  immediate  vendor  of 
the  plaintiff  being  the  remote  vendor  of  defendant,  does  not  prevent  the 
champerty  statute  from  applying,  as  the  deeds  under  which  the  parties  claim 
do  not  convey  the  land  no  them  in  common,  but  each  deed  conveys  the  en- 
tire interest  to  the  grantee  therein,  thus  creating  antagonistic  interests. 

2.  Same— Fraudulent  conveyance— The  defendant  has  failed  to  sustain  hie 
claim  of  title  for  the  further  reason  that  the  consideration  for  the  deed  U> 
bis  vendors  was  a  fraudulent  one,  and  they  in  faot  never  claimed  under 
said  deed.  Besides,  at  the  time  of  plaintiff's  purohase,  there  was  no  record 
evldenoe  of  said  conveyance,  and  he  had  no  actual  notice  of  same. 

John  £.  Cooper  and  John  L.  Soott  for  appellant. 

Sam  H.  Patriok  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  July,  1878,  the  appellee,  McQuinn,  instituted  an  action  of  ejectment 
and  trespass  against  the  appellant,  Combs.  To  the  appellee's  petition  the 
appellant  plead,  after  a  general  traverse,  that  he  was  the  owner  of  five-sev- 
enths of  the  ninety-three  acre  tract  of  land  claimed  by  the  appellee,  Mo- 
Quinn;  that  said  tract  of  land  originally  belonged  to  Charles  McQuinn, 
grandfather  of  the  appellee;  that  in  1842  he  oonveyed  his  land,  including 
the  tract  claimed  by  the  appellee,  to  his  ohildren,  seven  in  all;  that  in  Sep- 
tember. 1878,  five  of  said  ohildren  oonveyed  by  joint  deed  their  respective 
interests  in  said  land  to  him,  the  appellant.  Mrs.  Jones,  formerly  MoQuinn, 
and  C.  B.  MoQuinn,  owned  the  other  two  interests,  and  he  made  them  de- 
fendants by  cross  petition,  and  asked  that  said  tract  of  land  be  divided  be- 
tween them,  therefore,  the  case  was  transferred  to  equity. 

The  appellee,  McQuinn,  by  his  reply,  put  in  issue  these  allegations,  and 
plead  affirmatively  that,  at  the  time  of  the  alleged  purohase  by  the  appel- 
lant, he  was  In  the  actual,  adverse  possession  of  said  land,  claiming  and. 
holding  it  under  a  deed  of  conveyance  from  his  grandfather,  Charles  Mc- 
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'Qulnn,  in  1873;  and  that  be  paid  bis  said  vendor  the  full  value  of  paid  laud. 
*The  lower  court  upon  the  bearing  sustained  the  appellee's  title  to  said  land. 
fbe  appellant  has  appealed.  . 

In  this  opinion  it  is  needless  to  go  into  the  facts  in  detail,  for  the  follow- 
ing .  prominent  ones  suffice  to  «bow  that  the  appellant  has  no  case.  The 
-  record  shows  .that  the  appellant,  some  years  before  he  instituted  this  suit, 
brought  suit  to  subject  this  land,  or  a  part  of  it,  to  the  payment  of  Mc- 
Qulnn's  debts,  alleging  that  it  belonged  to  bim.  The  appellee  was  made  a 
party  to  said  action  by  the  appellant,  upon  the  ground  that  he  claimed  some 
Interest  in  said  land,  or  a  part  of  it.  Appellee  appeared  in  said  action,  and 
-set  up  bis  title,  as  he  now  claims  it,  to  the  part  of  the  land  then  in  contro- 
versy, and  the  court  sustained  his  title  thereto.  Also,  in  1875,  the  appellant 
Instituted  an  action  of  ejectment  against  the  appellee  for  the  purpose  of  re- 
ooverlng  a  part  of  the  land  now  in  controversy.  The  appellee  again  relied 
-upon  his  title,  as  be  now  claims  it,  to  said  tract  of  land ;  also  his  actual  pos- 
-eesslon  thereof.  The  issues  were  tried  by  a  jury,  which  resulted  in  a  verdict 
-and  judgment  for  the  appellee. 

It  seems  that  in  September,  1878,  the  appellant  procured  a  conveyance  by 
-deed  from  five  of  Charles  McQuinn 's  children  of  their  supposed  interest  In 
the  land  derived  from  their  father.  Upon  the  strength  of  said  conveyance 
the  appellant  claims  five-sevenths  of  the  land  in  controversy.  If  the  parties 
Joining  in  said  deed  really  owned  the  interests  (which  is  not  probable)  in 
aaid  land  that  tbey  proposed  to  sell,  yet  their  deed  passed  to  the  appellant 
no  title  whatever,  for  it  is  shown  conclusively  that,  at  the  time  of  said  con- 
veyance, the  appellee  was  in  the  actual,  adverse  possession  of  paid  land,  hold- 
ing and  claiming  it  by  virtue  of  the  deed  from  his  grandfather,  therefore, 
iihe  appellant's  conveyance  was  champertous  and  void. 

But  the  appellant  contends  that  as  Charles  McQuinn  was  his  remote 
vendor,  and  the  immediate  vendor  of  the  appellee  of  the  same  land,  the 
^champerty  statute  does  not  apply.  Such  a  proposition  can  not  be  enter- 
tained for  a  moment,  for  t;he  simple  reason  that  the  respective  deeds  under 
-^wblch  each  party  claims  do  not  oonrey  the  land  in  common,  but  a  convey- 
ance of  an  antagonistic  interest  to  each,  and  the  appellee  so  held  and  claimed 
«a!d  land.  Also  the  record  shows  that  there  was  no 'valuable  consideration— 
on  tbecoutrary,  a  fraudulent  one,  for  the  conveyance  by  Charles  McQuinn  to 
his  children,  and  that  they  in  fact  never  claimed  under  said  deed.  Also  that 
at  the  tiineof  the  appellee's  purchase  from  Charles  McQuinn  there  was  no 
record  evidence  of  said  conveyance,  and  that  be  had  no  actual  notice  of  the 
same.  The  appellnnt  claims  to  have  purchased  some  of  said  interests  prior 
to  the  date  of  the  joint  deed.  If  it  be  so,  why  did  he  not  make  use  of  the 
fact  in  his  former  contests  with  the  appellee  about  said  land?  Why  did  he 
*Tely  upon  a  title  wholly  distinct  from  the  one  he  now  relies  on  In  order  to 
•establish  hte  right  to  the  hind  and  to  defeat  the  claim  of  the  appellee? 

The  judgment  of  the  lower  oourt  is  affirmed. 


NEWCOMB,  &c.  v.  PHILLIPS. 
(Filed  November  3,  1888— Not  to  be  reported.) 
"Where  an  insolvent  husband  expends  his  money  in  Improving  hi*  wife's 
-land  bis  oreditors,  whose  debts  existed  prior  to  the  erection  of  the  improve- 
ments, may  subject  the  rent  of  the  property  to  the  extent  that  it  has  been 
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enhanced  by  such  improvements.  And  it  is  Immaterial  fn  this  case  that  the- 
land  improved  by  tbe  husband  was  in  fact  owned  by  bis  wife's  father  and 
that  her  possession  was  merely  permissive,  the  improvements  having  been 
made  with  the  knowledge  and  consent  of  tbe  father;  for,  if  a  debtor  usee  hi* 
means  in  improving  the  property  of  another,  with  tbe  knowledge  and  con- 
sent of  the  owner,  it  is  equitable  to  permit  tbe  creditor  to  look  to  tbe  en- 
hanced use  or  rent  for  tbe  payment  of  bis  debt. 

J.  R.  Thomas  and  ?.  E.  Fogle  for  appellants. 

Sam  Avritt  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Harrison  Cox,  being  tbe  owner  in  fee  of  tbe  undivided  two- 
thirds  of  114  acres  of  land,  and  having  a  life  estate  in  tbe  remaining  one- 
third,  with  remainder  to  his  daughter,  tbe  appellant,  M.  £.  Newcombr 
permitted  her,  together  with  her  husband,  the  appellant,  E.  F.  Newcombr 
to  take  possession  of  about  thirty-eight  acres  of  it  in  1881  as  her  own;  an* 
during  that  and  tbe  following  yjor  the  husband,  with  bis  own  means, 
erected  a  house  and  other  permanent  and  valuable  improvements  thereon,, 
thereby  increasing  its  value  to  the  extent  of  six  or  seven  hundred  dollars^ 
The  father  contributed  a  little  toward  them  in  the  way  of  material  and 
labor,  but  it  is  manifest  that  no  one  did  so  materially  save  the  husband. 
He  was  then  insolvent,  and  his  own  testimony  tends  strongly  to  sbow  that 
this  investment  of  his  means  was  made  with  a  view  of  preventing  his  cred- 
itors from  reaching  the  same. 

The  wife  and  the  father-in-law  both  knew  that  the  improvements  were* 
being  made  by  the  husband.  He  was  controlling  the  land  with  the  knowl- 
edge and  assent  of  both,  and  in  fact  was,  at  tbe  time,  and  when  tbe  im- 
provements were  made,  living  with  his  wife  at  her  father's  house. 

The  debts  of  the  appellee  herein  asserted,  amounting  to  something  over- 
|800,  were  created  prior  to  tbe  ereotion  of  tbe  improvements.  It  is  errone- 
ously claimed  that  this  Is  not  so  in  part.  It  is  conceded  to  be  true  as  to  tbe- 
$150  note,  but  denied  as  to  the  balanoe  of  the  indebtedness. 

It  appears  that  in  1880  the  appellee  let  B.  F.  Newoomb  have  several  note* 
to  collect  for  him.  Newoomb  applied  the  money  thus  realized  to  bis  own 
use.  Subsequently  he,  by  way  of  paying  tbe  same,  transferred  to  tbe  appellee* 
a  note  on  some  third  parties;  but  upon  suit  its  collection  was  defeated  upon 
the  ground  that  Newcomb  bad  procured  it  by  fraudulent  representations; 
and  tbe  original  indebtedness,  therefore,  remuined  unsettled,  and  tbe  ap- 
pellee, in  his  amended  petition,  proceeds  upon  it. 

It  matters  not  that  the  father  bad  only  relinquished  his  interest  in  the  land 
to  his  daughter  by  parol;  and  it  may  be  conceded,  so  far  as  the  appellee'* 
claims  are  ooncerned,  that  her  possession  was  merely  permissive  from  the- 
father.  The  improvements  were  made  with  his  knowledge  and  consent,  a* 
well  as  that  of  the  wife.  Both  of  them  knowingly  suffered  tbe  husband  te 
invest  bis  means,  which  should  have  been  used  in  the  payment  of  his  debts, 
in  tbe  way  of  permanent  improvements  upon  tbe  land.  It  was  done  to* 
defeat  bis  creditors,  and,  under  such  oiroumstanoes,  they  have  tbe  right  to> 
look  to  tbe  property  to  tbe  extent  of  the  enhanced  value.  ( Barbour  Y. 
Gaines,  &c,  5  Ky.  Law  Rep.,  690;  Heck  v.  Fisher,  &o.f  78  Ky.,  648.) 
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If  a  debtor  uses  his  means  in  improving  the  property  of  another,  with  the 
knowledge  and  consent  of  the  owner,  it  is  equitable  to  permit  the  creditor 
to  look  to  the  enhanced  use  or  rent  for  the  payment  of  his  debt.  The  owner 
has  no  right  to  it.  He  has  permitted  the  debtor  to  improperly  and  fraudu- 
lently divert  his  means  from  the  payment  of  his  debts;  and  it  is  imma- 
terial, upon  the  facts  of  this  case,  whether  the  land  belonged  altogetbea^o 
the  wife,  or  whether  her  father  could  have  asserted  a  right  to  the  possession 
of  it  by  virtue  of  his  life  estate  as  against  her.  Indeed  the  wife  would  per- 
haps, in  such  a  case,  be  entitled  to  more  favor  at  the  hands  of  the  chancellor 
than  a  third  party ;  but  a  court  of  equity  will  not  permit  a  fraud  to  be  thus 
perpetrated  upon  the  oreditor  for  the  benefit  of  either  of  them.  The  lower 
court  found  that  the  improvements  had  enhanced  the  annual  rental  of  the 
land  to  the  extent  of  $66 ;  ordered  it  rented  out,  and  this  much  of  the  yearly 
rental  applied  to  the  appellee's  debt  until  it  should  be  satisfied. 

Tli is  finding  is  supported  by  the  evidenoe,  and  the  judgment  is  affirmed. 


COMBS  v.  COMMONWEALTH. 

(Filed  November  15.  1888-Not  to  be  reported.) 

Self-defense— Instructions— As  there  was  no  evidence  upon  the  trial  of  ap- 
pellant for  murder  tending  to  show  that  he  acted  in  self-defense,  he  was  not 
prejudiced  by  the  failure  of  the  court  to  affirmatively  instruct  the  jury  as  to 
the  law  of  self-defense. 

J.  B.  Marcum  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant's  attorney  has  filed  no  brief.  We  are,  therefore,  at  a  loss 
to  know  the  grounds  relied  on  for  a  reversal  of  the  case  unless  it  be  the  fact 
that  the  trial  court  did  not  Instruct  the  jury  affirmatively  as  to  the  law  of 
self-defense. 

An  examination  of  the  record  shows  that  the  appellant  was  not  prejudiced 
by  the  failure  of  the  court  to  give  said  instruction. 

In  the  morning,  before  the  appellant  arose  from  his  bed,  his  brother  Bill 
got  up  and  put  on  the  appellant's  pants,  and  then,  with  bis  knife  drawn, 
told  the  appellant  that  he  could  not  get  them  unless  he  got  them  by  going- 
over  his  dead  body.  The  brother  also  drew  an  empty  gun  on  the  appellant, 
but  he  returned  the  gun  to  the  rack  from  whence  he  got  it,  and  the  appel- 
lant then  got  the  gun  and  took  it  out  of  doors— leaving  the  brother  in  the 
bouse— and  loaded  it;  he  then,  with  gun  in  hand,  took  a  seat  on  a  rock,  and 
while  sitting  on  the  rook  the  brother,  in  company  with  a  female  oompanion, 
passed  by,  evidently  going  away,  still,  however,  having  his  knife  in  hand. 
The  appellant  called  to  him,  saying  that  if  lie  did  not  give  him  his  clothes 
he  would  kill  him ;  thereupon  the  brother  turned  and  advanced  a  few  stepa 
toward  the  appellant,  with  knife  in  hand,  daring  him  to  shoot.  Just  then 
appellant  did  shoot  the  brother,  from  which  he  died  in  a  few  minutes. 
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While  the  proof  shows  that  the  brother  was  a  devilish  fellow  and  brought 
about  the  difficulty  that  ooourred  in  the  house,  yet  the  proof  also  shows  that 
the  difficulty  in  the  house  had  ceased,  and  that  the  appellant  thereafter 
armed  himself  with  a  gun  and  lay  in  wait  for  the  brother  in  order  to  kill 
him  if  he  did  not  surrender  the  clothes,  and  that  he  did,  without  fear  of  an 
attack  by  his  brother,  shoot  him  because  he  would  not  give  up  his   clothes. 

Therefore,  the  appellant  was  not  prejudiced  by  the  failure  of  the  court  to 
affirmatively  instruct  the  jury  as  to  the  law  of  self-defense. 

The  appellant  having  been  found  guilty  of  manslaughter,  and  bis  term  of 
service  in  the  penitentiary  of  the  State  having  been  fixed  at  eight  years,  the 
Judgment  of  the  trial  court  is  affirmed. 


OWEN  &.M0KINNEY  v.  L.  &  X.  R.  R.  CO. 
(Filed  November  15,  1888.) 

1.  Railroads— Contracts  for  shipment  of  stock— Waiver  -  The  stipulation  in 
•a  contract  with  a  railroad  company  for  the  shipment  of  live  stock,  by  which 
it  is  agreed  on  the  part  of  the  shipper  as  a  condition  precedent  to  his  right 
of  recovery  for  injury  to  the  stock  that  he  will  give  notice,  in  writing,  of 
his  claim  thereof  to  some  agent  of  the  company  before  said  6tock  is  removed 
from  the  place  of  delivery,  and  before  it  is  mingled  with  other  stock,  is  rea- 
sonable, and  will  be  enforced  unless  it  is  waived  by  the  company,  or  the 
conduct  of  the  company  has  been  such,  with  reference  to  the  matter,  as  10 
preclude  it  from  setting  up  the  want  of  notice  as  a  defense. 

Appellants  contracted  with  appellee  to  carry  a  horse  from  Shelby  ville, 
Ky.,  to  the  fair  grounds  near  Chicago,  the  contract  containing  the  stipula- 
tion as  to  notice  of  claim  for  damages  above  referred  to.  In  removing  the 
horse  from  the  carB  at  the  place  of  destination  he  was  injured.  The  fact  of 
the  injury  and  of  appellants'  claim  for  damages  was  not  only  known  to  the 
•officers  and  agents  of  the  company,  but  an  actual  examination  of  the  horse 
made  by  a  surgeon  at  the  instance  of  the  company.  In  his  crippled  condi- 
tion the  horse  was  brought  back  from  Chicago  on  the  same  Hue  of  road  and 
•delivered  at  the  same  depot  from  which  he  was  originally  shipped.  Held — 
That  the  removal,  although  at  the  instance  of  the  owner,  must  be  regarded, 
as  by  the  consent  of  both  parties,  and  a  waiver  of  the  notice  required  by  the 
contract. 

2.  Same— Unsafe  platform— Alt-hough  the  contract  required  the  appellants 
to  unload  the  stock,  it  was  the  duty  of  the  company  to  provide  a  safe  mode 
of  delivery  by  having  a  platform  suitable  for  the  purpose  of  unloading  stock ; 
.and  if  the  agents  of  the  company  required  appellants'  agent  to  remove  the 
horse  fiom  the  oar  on  a  platform  not  ordinarily  safe  for  the  delivery «  f  stock, 
and  the  horse  was  injured  thereby,  the  company  is  responsible,  although  the 
-agent  of  the  owners  may  have  been  apprised  of  the  danger. 

3.  Contributory  negligence— Pleading— The  defendant,  by  its  answer, 
alleged  that  "in  taking  the  horse  from  the  cars  the  plaintiffs'  agents,  by 
their  negligence,  and  by  reason  of  the  wildness  and  unruliness  of  the  horse. 
suffered  him  to  jerk,  rear  and*fall.  but  he  was  not  hurt  or  otherwise  injured 
thereby."  These  allegations  were  not  denied  by  the  reply.  Held— That  as 
it  is  not  alleged  that  but  for  this  negligence  the  horse  would  not  have  fallen 
from  the  platform,  and  all  injury  of  any  kind  is  denied,  the  defense  does 
not  amount  to  contributory  negligence,  and  no  reply  was  necessary. 

4.  Same— The  right  to  plead  contributory  negligence  is  denied  only  In 
•cases  arising  under  the  statute  authorizing  the  recovery  of  punitive  dam- 
ages,  where  the  life  of  one  person  has  been  lost  by  the  willful  neglect  of 
another.     Therefore,  in  an  action  to  recover  for  the  loss  of  property  of  one 
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^person  by  the  neglect  of  another,  contributory  neglect  may  be  pleaded,  what- 
ever the  degree  of  neglect  alleged  in  the  petition, 

Brown,  Humphrey  <fe  Davie  and  Luther  C.  Willis  for  appellants. 

Barnett,  Noble  &  Barnett  and  Wm.  Lindsay  for  appellee. 

Appeal  from  Jefferson  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  appellants,  Owen  &  McKinney,  being  the  owners  of  a  valuable  trot- 
ting horse,  and  desiring  to  exhibit  him  at  the  fair  near  Chit  ago,  111.,  in  the 
month  of  September,  in  the  year  1886,  contracted  with  the  appellee,  the 
"Louisville  &  Nashville  Railroad  Co.,  to  carry  the  horse  from  Shelbyville, 
Ky.,  where  the  appellants  lived,  to  the  fair  grounds  at  Chicago.  It  seems 
that  the  horse  was  seriously  crippled  in  taking  him  from  the  cars  at  the 
place  of  destination,  the  fair  grounds,  and  the  appellants  instituted  this 
aotion  against  the  railroad  company  to  recover  damages  for  the  injury  sus- 
tained, alleging  that  it  resulted  from  an  insufficient  and  defective  chute  or 
platform  upon  which  the  horse  was  required  to  walk  in  leaving  the  car,  and 
from  which  he  fell  to  the  ground,  crippling  him.  as  the  proof  conduces  to 
show,  for  life.  The  negligence  and  improper  conduct  of  the  agents  of  the 
company  is  also  alleged,  in  compelling  the  agent  of  the  appellants  to  take 
the  horse  from  the  car  onto  such  an  unsafe  platform  as  one  of  the  grounds 
-of  recovery. 

The  contract,  of  shipment  is  filed  by  the  defendant,  containing  a  stipula- 
tion by  which  it  is  agreed,  on  the  part  of  the  shipper,  as  a  condition  prece- 
dent to  his  right  of  reoovery  for  the  loss  or  injury  to  stock,  etc.,  he  will  give 
notice  in  writing  of  his  olaim  thereof  to  some  officer  of  the  party  of  the  first 
part,  or  its  nearest  station  agent,  et before  said  stock  is  removed  from  the 
place  of  destination  above  mentioned,  or  from  place  of  delivery  of  the  same 
to  the  party  of  the  second  part,  and  before  such  stock  is  mingled  with  other 
«to©k."  As  one  of  the  defenses  to  the  aotion  it  was  pleaded  that  this  notice 
In  writing  had  not  been  given  as  provided  by  the  contract:  that  the  horse 
was  delivered  in  good  order  to  the  agents  of  the  plaintiff  for  unloading,  and 
in  taking  the  horse  from  the  oars  the  plaintiffs'  agents,  by  their  negligence 
•and  by  reason  of  the  wildness  and  unruliness  of  the  horse,  suffered  him  to 
jerk,  rear  and  fall,  but  he  was  not  hurt  or  otherwise  injured  thereby.  There 
was  no  denial  of  the  allegfd  negligence  on  the  part  of  plaintiffs'  agents  in 
removing  the  horse  from  the  oar,  and  if  this  statement,  by  way  of  defense, 
is  to  be  regarded  as  a  plea  of  contributory  negligence,  the  averment  in  this 
regard  must  stand  admitted  as  true.  The  failure  to  give  the  written  notice 
is  admitted  by  the  reply,  and  matters  pleaded  in  avoidance  that  were 
•deemed  insufficient,  or  as  not  having  been  sustained  by  the  testimony,  and 
a  nonsuit  ordered. 

It  is  argued  by  counsel  for  the  railway  company  that  if  the  evidence  in- 
troduced was  such  as  should  have  been  passed  on  by  a  jury,  still,  the  answer 
alleging  contributory  neglect  being  undented,  the  nonsuit  was  proper;  and 
we  will,  therefore,  consider  first  the  sufficiency  of  this  branch  of  the  defense. 
The  alleged  injury  is  said  by  the  plaintiff  to  have  resulted  from  this  defect- 
ive platform,  that  was  only  ten  feet  in  width,  with  no  support  or  railing  on 
.either  side,  and  the  horse,  by  reason  of  this  defect,  fell  from  the  platform 
and  was  injured.  In  answer  to  this  complaint  is  a  traverse  of  the  facts 
alleged,  With  the  averment  that  the  horse  fell  by  reason  of  the  negligence  of 
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the  agent  of  the  plaintiffs,  but  was  In  no  manner  injured.  While  tie  agent 
may  have  been  negligent,  it  does  not  appear,  nor  is  it  alleged,  that  bat  for 
this  negligence  the  horse  would  not  have  fallen  from  the  platform ;  and  all 
injury  of  any  kind  being  denied,  it  seems  to  us  the  defense  now  interposed 
is  not  one  of  contributory  negligence,  and,  therefore,  no  reply  was  required. 
The  appellee  maintains  that,  as  gross  negligence  is  alleged  against  the  de- 
fendant, no  plea  of  contributory  negleot  will  be  allowed,  and  cases  are  cited 
arising  under  the  statute  authorizing  the  recovery  of  punitive  damages 
where  the  life  of  one  is  lost  or  destroyed  by  the  willful  negleot  of  another 
person,  corporation  or  company,  etc  This  character  or  degree  of  neglect, 
and  the  recovery  under  it,  is  the  creature  of  the  statute  and  not  applicable 
to  the  loss  or  destruction  of  the  property  of  one  by  reason  of  the  neglect  of 
another.  In  the  latter  class  of  oases  the  common -law  rule  prevails,  and 
whatever  may  be  the* degree  of  neglect  alleged  in  the  petition,  whether  gross 
or  ordinary,  the  defense  of  contributory  negleot  may  be  pleaded ;  and  if  it 
appears  that  the  injury  would  not  have  ocourred  but  for  the  negligence  of 
the  party  complaining,  or  the  defendant  could  not,  by  the  exeroise  of  or- 
dinary care,  have  avoided  the  result  of  the  plaintiffs'  neglect,  the  plea  of 
contributory  negleot  is  made  out.  Not  so  in  an  action  to  recover  punitive 
damages  under  the  statute  for  the  destruction  of  human  life  by  reason  of 
willful  negleot.  In  such  a  case  willful  neglect  must  be  established,  andr 
when  made  to  appear,  shows  an  absence  of  all  care  for  the  protection  of  the- 
person  whose  life  has  been  destroyed. 

The  principal  inquiry  in  this  case  oomes  from  that  provision  of  the  contract 
by  which  notice  in  writing  is  to  be  given  by  the  shipper  to  some  officer  of  the 
company,  or  its  nearest  station  agent,  before  the  stock  is  removed  from  its 
place  of  destination,  of  his  intention  to  olaim  damages  for  the  injury  sus- 
tained. We  do  not  understand  this  clause  of  the  contract  as  exempting  tho 
railroad  company  from  liability  where  the  stock  it  undertakes  to  carry  is 
injured  by  its  negligence  or  that  of  its  employes;  but  by  its  terms  the  ship- 
per agrees  that  if  his  stock  is  injured  he  will  give  the  notice  in  writing  of 
his  purpose  to  olaim  damages  before  his  stook  is  removed  from  its  place  of 
destination.  The  company,  when  obtaining  such  a  notice,  will  have  an  op- 
portunity of  Investigating  at  once  the  cause  and  extent  of  the  injury,  so  ss 
to  adjust  the  olaim,  if  proper;  and  if  executed  in  good  faith,  this  stipulation 
must  result  in  "benefit  to  both  the  owner  of  the  stock  and  the  carrier."  It 
is  not  an  unreasonable  stipulation,  or  one  that  the  shipper  can  not,  in  a> 
reasonable  time,  ooiuply  with.  'Goggin  v.  Kansas  Pacific  Railway  Co.,  12 
Kansas,  416;  New  Jersey  Steam  Nav.  Co.  v.  Merchants  Bank,  6  How.,  344; 
Southern  Express  Co.  v.  Hunnicutt,  54  Mississippi,  666;  Texas  Central  Rail- 
way v.  Mori  is,  16  American  and  English  Railroad  Cases,  250.)  The  appel- 
lants having  failed  to  give  the  notice,  it  follows  that  a  recovery  must  be- 
denied  unless  the  company  has  waived  the  notice,  or  its  conduct  has  been 
such  with  reference  to  the  matter  in  controversy  as  precludes  It  from  now- 
setting  up  the  want  of  notice  as  a  defense. 

It  is  insisted  by  the  appellant  that  the  agent  of  the  company  had  notice  of 
the  injury  at  the  time  the  accident  happened,  and,  therefore,  it  was  unneces- 
sary to  notify  that  agent,  or  any  other,  in  writing  of  the  purpose  to  claim 
damages.  We  have  already  adjudged  that  this  stipulation  is  valid,  and  if 
the  mere  fact  of  knowledge  on  the  part  of  those  in  charge  of  the  train  of 
the  injury  to  the  stock   is  held  to  be  sufficient,  it  renders  this  claim  a  nul- 
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lity,  for  it  must  be  assumed  that  when  such  accidents  occur  those  Id  charge- 
i  of  the  train  have  a  knowledge  of  that  fact,  and  having  such  knowledge,  in* 

every  instance  the  written  notice  may  be  dispensed  with  and  this  stlpula- 
!•■  tlon  entirely  ignored. 

Under  the  contract  between   the  parties  the  appellee  undertook  to  deliver* 

*  the  horse  at  the  Chicago  fair  grounds,  and  in  order  to  do  this  the  shipment- 
r              had  to  be  made,  after  leaving  the  line  of  appellee's  road,  over  the  road  of 

the  J.,  M.  &  I.  R.  R.  Co.,  this  latter  cc  japany  undertaking,  so  far  as  this- 
;  case  is  now  presented,  to  deliver  the  horse  at  the  place  of  destination  for  the 

appellee,  the  L.  &  N.  R.  R.  Co.    The  agents  and  employes  of  the  one  road 
r  became  the  agents  and  employes  of  the  other  in   so  far  as  it  affected  the- 

transportation  and  delivery  of  the  horse.    The  horse  was  injured  in  the  pres- 
-,  ence  of  those  in  charge  of  the  train  when  unloading  at  the  depot  at  the  fair 

r,  grounds,  and  the  agent  was  invited  to  examine  him  at  the  place  of  the  in- 

L.  jury.    In  his  crippled  condition  the  horse  was  brought  back  from  Chicago- 

to  Shelbyville  on  the  same  line  of  road  and  delivered  at  the  same  depot  from 
P  which  the  horse  was  originally  shipped  and  where  the  owners  lived.    The 

..  fact  of  the  injury  and  of  appellants'  claim  was  not  only  known  to  tfe  offloers~- 

and  agents  of  the  company,  but  an  actual  inspection  or  examination  of  the 
»  horse  made,  as  the  proof  conduces  to  show,  by  a  surgeon,  at  the  instance- 

,.  of  the  company,  skilled  in  the  treatment  of  such  Injuries  as  the  horse  had  re- 

v  ceived.    The  animal  was  in  fact  removed  by  those  who  had  been  in  charge 

when  being  carried  to  Chicago  and  when  the  injury  occurred,  and  by  that 
v  same  company  brought  to  Shelbyville  and  redelivered  to  the  owners.    This- 

was  in  less  than   one  month  after  the  injury  was  received,  and  when  th la- 
action  was  instituted  the  appellee,  for  the  first  time,  alleged  the  failure  of 
the  owner  to  give  the  written  notice  mentioned  in  the  contract.    It  was  then 
too  late  to  interpose  such  an   objection.    The  opportunity  was  not  only 
afforded  the  appellees  of  examining  the  horse,  but,  .after  being  injured,  he 
was  returned  by  the  same  company  to  the  owner  in  his  crippled  condition 
and  redelivered  at  the  depot  from  which  he  originally  started.    If,  therefore „ 
the  agents  of  the  L.  &  N.  R.  R.  Co.  had  notice  of  this  injury  and  removed 
the  horse,  although  at  the  instance  of  the  owner,  on  their  trains  back  to  the 
owner  at  Shelbyville,  the  removal  must  be  regarded  as  by  the  consent  of 
both  parties  and  a  waiver  of  the  notice  required  by  the  contract.    A  reply- 
alleging  this  state  of  facts  having  been  filed  was  a  complete  answer  to  this^ 
r'  ground  of  defense. 

Another  stipulation  of  the  contract  required  the  appellants,  or  their  agents^ 

*  to  unload  the  stock,  and  it  is,  therefore,  insisted  that  a  delivery  ef  the  horse- 
-*  at  the  fair  grounds  in  the  car  was  a  compliance  on  the  part  of  the  company. 
&'  The  proof  shows  that  the  cars  of  the  appellee,  or  those  of  its  agi»nt,  ran  to~ 
'■              the  fair  grounds,  where  there  was  a  depot  at  which   stock  was  delivered. 
!?'-              There  was  no  obligation  on  the  part  of. the  shippers,  whether  the  destination- 
1-  was  Chicago  or  the  fair  grounds,  to  provide  a  safe  mode  of  delivery  by  hav- 
E-  '            ing  a  platform  suitable  for  the  parpose  of  unloading  stock.    This  obligation- 
rested   on   the  oompany,  and   if  the  agents  of  the  company  required  appel- 

it-  lasts'  agent  to  remove  the  horse  from  the  car  on  a  dangerous  platform,  one- 

t  not   ordinarily  safe  for  the  delivery  of   stock,  and   the   horpe  was   injured* 

*  thereby,  the  company  is  responsible,  although  the  agent  of  the  owner  mas- 
si  *  have  been  apprised  of  the  danger. 

If  the  platform  was  one  suitable  for  the  delivery  of  live  stock,  and  the  in*~ 
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jury  resulted  from  the  negligence  of  the  agents  of  the  owner,  the  appellee 
ean  not  be  made  to  answer  in  damages. 

While  this  court  does  not  adjudge  as  to  the  question  of  negligence  on  the 
part  of  the  appellees,  that  being  a  question  for  another  tribunal,  we  think  it 
manifest  that,  from  the  testimony  introduced,  the  issue  as  to  negligence 
should  have  been  submitted  to  the  jury.  «We  have  failed  to  notice  other  de- 
fenses made  and  questions,  raised,  and  have  considered  only  the  points  made 
in  the  court  below,  and  in  this  court,  that  caused  the  peremptory  instruc- 
tion.   All  other  questions  made  are  left  open. 

The  judgment  below  is  reversed  and  the  cause  remanded,  with  directions 
to  award  the  appellants  a  new  trial,  and  for  proceedings  consistent  with  (bis 
-opinion. 

(Response  to  petition  for  rehearing— Filed  December  IS,  1888.) 
We  have  held,  in  the  opinion  already  delivered,  that  the  stipulation  con- 
tained in  the  contract,  by  which  the  shipper  agrees  not  to  remove  the  in- 
jured stock  before  notice  of  claim  for  damages,  is  not  unreasonable,  but,  at 
the   same  time  this  stipulation  must  be  given   a  reasonable  construction. 
"The  object  is  that  the  company  may  have  at  once  an  opportunity  to  investi- 
gate the  extent  of  the  injury  and  its  cause.    But  here  the  horse,  having  been 
•  badly  crippled,  a  fact  known  to  the  agents  of  the  company,  was,  in  a  few 
-days,  brought  back  from  Chicago  by  the  same  agents  to  his  owners  at  the 
-depot  of  appellee's  road  in  Shelbyvllle,  where  the  hnrse  was,  or  oourd  have 
been,  examined  by  the  company  or  its  agent,  and  in  fact,  as    the  proof  con- 
duces to  show,  was  examined ;  and  now  it  is  maintained  that  the  removal 
was  by  the  plaintiff  himself,  and  not  by  the  company,  when  the  latter  ac- 
cepted the  oosts  of  transportation,  with  a  full  knowledge  of  the  horse's  con- 
dition, and  furnished  their  oars  and  the  same  agents  to  bring  him  back  to 
Kentucky.    The  removal  was  by  the  consent  of  the  company,  and  was  a 
waiver  of  the   notice  required,   and   this  waiver  or   estoppel   is  specially 
pleaded.    And  not  only  so,  it  is  further  pleaded  that  the  company  agreed  to 
bring  the  horse  back  to  Kentucky  when  he  was  shipped  to  Chicago  for  ex- 
hibition.    Whether  there  was  a  claim  for  damages  or  not  is  immaterial;  the 
•action  of  the  company  in  removing  the  horse  was  a  waiver,  and  the  action 
•can  be  maintained  without  the  notice. 
Petition  overruled. 


ROSS  v.  COMMONWEALTH. 
(Filed  November  15,  1888— Not  to  be  reported. ) 

1.  Indictment  for  murder— It  is  unnecessary  to  use  the  word  "willful"  In 
the  accusatory  part  of  an  indictment  for  murder,  since  the  charge  of  murder 
embraces  it,  all  murder  being  willful. 

2.  Same— Aiders  and  abettors— In  case  of  murder  one  who,  being  present, 
aids  and  abets  him  who  gives  the  mortal  blow,  is  equally  a  principal.  In 
law  both  wield  the  weapon,  and  in  a  joint  indictment  against  both   it  is 

■  sufficient  to  aver  the  manner  of  the  killing,  without  stating  what  particular 
part  each  took  in  it. 

3.  Same— Instructions— Prejudicial  errors— Where  several  persons  are  pres- 
ent and  acting  in  the  commission  of  a  homicide,  one  may  be  guilty  of  mur- 
der and  another  of  manslaughter,  but.  as  the  accused  in  this  case  was  engaged 
in  a  midnight  robbery,  and  in  carrying  out  this  purpose,  common  to  him 

<sand  his  confederate,  he  held  the  light  that  his  confederate  might  strike  the 
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fatal  blow,  it  is  evident  that  his  crime  was  murder,  and  the  failure  of  the* 
court  to  expressly  tell  the  jury  that  in  order  to  convict  of  murder  they  musts 
believe,  beyond  a  reasonable  doubt,  that  he  was  actuated  by  malice  could 
not  have  worked  to  his  prejudice,  the  jury  being  expressly  directed  to  acquit, 
unless  they  believed  his  guilt  was  proved  beyond  a  reasonable  doubt. 

H.  T.  Kendal]  for  appellant: 

P.  W.  Hardin  for  appellee. 

Appeal  from  Meade  Circuit  Court. 

Opinion  of  the  ooort  by  Judge  Holt. 

The  appellant,  James  Boss,  is  under  sentence  of  death  for  the  killing  of 
Benedict  Rhodes.  The  deed  was  of  a  character  which  happily  but  seldon* 
stains  the  reputation  of  our  Commonwealth.  It  was  done  in  the  night  time. 
The  object  was  robbery.  The  evidence  shows  that  the  appellant  and  one- 
Parker  were  the  perpetrators.  The  only  testimony  showing  the  part  each 
took  in  it  is  the  confession  made  by  the  appellant  upon  a  preliminary  trial. 
He  then  stated  that  Parker  killed  the  deceased  in  his  bed  with  an  axe,  and 
that  he  held  the  light  for  this  purpose.  Other  evidence  shows  that  the  de- 
ceased was  murdered  in  his  bed;  that  the  appellant  was  seen  about  sunset 
going  toward  the  house  where  the  murder  was  committed;  the  bloody  axe- 
was  found  near  by,  and  the  two  divided  the  ill-gotten  plunder  thus  obtained 
between  tbera,  the  pocket-book  and  watch  of  the  deceased  being  found  in 
the  possession  of  the  appellant.  It  is  dear  he  was  an  actor  ta  the  murder- 
ous deed. 

It  is  claimed,  first,  that  the  indictment  is  defective,  and  that  the  demur- 
rer  to  it  should  have  been  sustained;  and,  second,  that  the  jury  were  misin- 
structed  as  to  the  law  of  the  case. 

The  indictment  is  a  joint  one  as  to  appellant  and  Parker.  The  accusatory 
part  of  it  charges  tbein  with  "willful  murder;"  and' then,  by  way  of  setting 
out  theaots  constituting  the  offense,  avers  that  they  <4uid  willfully,  unlaw- 
fully,  maliciously  and  feloniously  and  with  malice  aforethought,  strike r 
bruise  and  wound  Benedict  Rhodes  with  an  axe,  of  which  strike,  bruise 
and  wound  said  Rhodes  died." 

It  is  urged  that  it  was  a  physical  impossibility  for  both  to  have  used  the 
axe ;  and  that  it  should  have  been  charged  what  eaoh  one  did  in  order  to 
enable  the  appellant  to  know  with  certainty  the  character  of  the  accusation 
as  to  him,  and  to  prepare  his  defense.  Section  1S2  of  the  Criminal  Cod* 
provides  that  an  indictment  must  contain  "a  statement  of  the  acts  consti- 
tuting the  offense  in  ordinary  and  concise  language,  and  in  such  a  manner- 
as  to  enable  a  person  of  common  understanding  to  know  what  is  intended; 
and  with  such  degree  of  certainty  as  to  enable  the  court  to  pronounce  judg- 
ment on  conviction  according  to  the  right  of  the  case." 

It  was  unnecessary  to  use  the  word  "willful"  in  the  accusatory  part  of  the 
indictment,  since  the  charge  of  murder  embraced  it.  All  murder  is  willful, 
Bothr  the  appellant  and  Parker  were  principals  in  the  killing.  Counsel 
have  discussed  at  some  length  the  law  relative  to  principal  and  accessory. 
No  such  question  arises.  Both  were  present;  and  in  case  of  murder,  one 
who,  being  present,  aids  and  abets  him  who  gives  the  mortal  blow,  is  equally- 
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a  priooipal.    (1  Wharton's  Criminal  Law,  section   118.)    In  law  they  both 
wield  the  weapon  and  give  the  fatal  blow.    Eaoh  is  equally  guilty. 

If  A  and  B  go  out  for  robbery,  and  death  results  in  the  prosecution  of  the 
felonious  design,  it  is  murder  upon  the  part  of  each,  although  but  one  struck 
the  fatal  blow.  It  would  often  be  impossible  to  charge  In  the  indictment 
~what  particular  part  each  took  in  the  homicide;  nor  is  it  necessary  to  a  con- 
viction to  show  it.  Such  nicety  would  be  a  hinderance  to  justice  and  a 
cover  for  crime.  It  is  sufficient  in  such  a  case  to  aver  the  manner  of  the 
killing,  since,  in  legal  contemplation,  it  is  the  act  of  all  who  are  present 
■and  aid  fn  its  commission.  The  requirement  of  greater  particularity  is  not 
-only  unpecessary  to  enable  the  accused  to  defend  himself,  but  it  would  be 
detrimental  to  public  justice. 

It  is  next  contended  that  the  second  instruction  authorized  a  conviction 
'    upon  the  mere  presence  of  the  appellant  at  the  killing  without  regard  to  in- 
tention or  act  upon  his  part;  and  it  is  urged  that  the  question  of  existence 
or  nonexistence  of  malice  upon  bis  part  should  have  been  submitted  to  the 
jury. 

Undoubtedly  one  may  be  merely  present  at  a  homicide  and  be  guiltless. 
If  several  be  present  and  acting  in  its  commission,  it  is  equally  true  that 
they  may  be  guilty  in  different  degrees.  One  may  be  guilty  of  murder  and 
another  of  manslaughter.  The  one  dealing  the  fatal  blow  may  be  guilty  of 
manslaughter  only,  while  the  party  assisting  may  be  guilty  of  murder,  or 
▼ice  versa.  It  depends  upon  the  question  whether  the  one  or  the  other  is 
moved  by  malice.     (1  Hale,  446;  Russell  on  Crimes,  510.) 

If,  however,  A  confederates  with  B  to  make  an  attack  upon  C,  or  to  com- 
mit a  felony,  as  to  rob,  or  if,  being  aware  that  B  is  actuated  by  malice  in  the 
matter,  be  is  present  and  assists  him  and  death  results,  both  are  equally 
guilty,  although  but  one  strikes  the  fatal  blow. 

Here  the  instruction,  however,  distinctly  told  the  jury  that  they  could  not 
-convict  the  accused,  if  Parker  struck  the  blow,  unless  He  was  not  only  pres- 
ent, but  aided  and  abetted  him  in  the  killing.  It  is  true  it  does  not  tell 
them,  unless  by  implication,  that  he  must  have  done  so  from  malice;  bnt 
under  the  circumstances  of  the  case  the  accused  was  not  prejudiced  by  this 
failure.  Instructions  must  be  given  according  to  the  state  of  case  presented. 
Here  there  was  no  manslaughter;  evidently  no  instruction  should  have  bees 
given  upon  that  subject. 

There  was  no  claim  of  self-defense,  or  that  the  accused  acted  in  sudden 
heat  and  passion.  He  was  engaged  in  a  midnight  robbery:  and  in  carrying 
out  this  purpofe.  common  to  him  and  his  confederate,  he  held  the  light  that 
his  coadjutor  in  crime  might  take  the  life  of  the  sleeping  victim.  Evidently 
it  was  nothing  but  murder.  If  the  jury  had  been  told,  in  express  language, 
that  they  must  believe,  beyond  all  reasonable  doubt,  that  the  accused  in 
what  he  did  acted  from  malice,  yet  a  conviction  for  murder  must  have  re- 
sulted. The  testimony  was  clear  and  convincing.  There  wes  no  conflict  in 
it.  The  circumstances  in  evidence,  as  well  as  the  appellant's  confession, 
placed  his  guilt  of  the  crime  of  murder  beyond  question. 

As  the  jury  could  not  possibly  have  acquitted  him  or  found  him  guilty  of 
manslaughter  only,  It  results  that  an  instruction  which  failed  to  expressly 
tell  the  jury  that  they  must  believe,  beyond  a  reasonable  doubt,  that  he  wa* 
actuated  by  malice  could  not  have  worked  to  bis  prejudice.  The  instruc- 
tions offered  by  him  and  refused  by  the  court  were  objectionable  In  seTersl 
xespeots.    It  is  needless  to  point  out  the  defects,  because  they  were  only  in- 
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tended  to  present  to  the  jury  the  question  of  malice  upon  the  part  of  the 
accused,  and,  as  we  have  already  seen,  if  they  had  been  given  the  result 
could  not  have  been  different.  The  jury  were  expressly  directed  to  acquit 
unless  the  guilt  of  the  accused  was  proven  beyond  a  reasonable  doubt. 

We  have  the  more  carefully  considered  the  case  owing  to  the  severity  of 
the  sentence.  Not  a  single-mitigating  circumstance  appears.  The  appellant 
deliberately  took  part  in  a  robbery,  resulting  in  the  assassination  of  a  sleep- 
ing victim,  and  the  voice  of  justice  and  public  safety  demands  the  severest 
punishment. 

Judgment  affirmed. 


COMMONWEALTH  v.  LILLARD. 

SAME  v.  SAME. 

(Filed  November  15,  1888— Not  to  be  reported. ) 

1.  Construction  of  statute— Local  option— The  construction  of  an  aot  of 
the  legislature,  if  any  can  be  given,  should  be  such  as  will  give  the  law 
some  effect;  and  a  construction  that  would  result  in  an  absurdity  ought 
never  to  be  adopted. 

An  act  of  the  legislature,  entitled  "An  act  submitting  a  proposition  to  the 
voters  in  district  No.  3.  in  Garrard  oounty,  whether  or  not  spirituous,  vinous 
or  malt  liquors  shall  be  sold  therein,*'  provided  that  the  county  judge  should 
oaase  an  election  to  be  held  as  required  by  the  provisions  of  the  act  of  Jan- 
uary, 1874  (the  genera]  local  option  law),  and  that  the  provisions  of  that  aot 
should  govern  the  election,  the  act  providing,  however,  that  the  vote  should 
be  taken  at  a  special  election  instead  of  at  a  regular  election,  as  provided  by 
the  general  local  option  law.  Held— That  the  intention  was  that,  if  the  vote 
under  this  act  should  he  against  the  sale  of  liquor,  the  provisions. of  the  gen- 
eral local  option  law  should  be  in  force  in  the  district  named,  as  to  hold 
otherwise  would  give  no  effect  whatever  to  the  vote  provided  for. 

2.  Same— The  ordinary  understanding  of  the  expression  "district  No.  3,  in 
Garrard  county,"  would\be  that  it  was  the  civil  district  in  whioh  the  vote 
should  be  taken,  unless  there  was  something  else  in  the  act  showing  a  differ- 
ent purpose;  but  this  is  not  material  in  determining  the  validity  of  an  in- 
dictment under  the  aot.  If  the  vote  has  been  taken  in  the  wrong  district  it 
can  avail  as  a  defense. 

3.  The  title  of  the  act  is  not  misleading,  but  plainly  expresses  the  subject- 
matter  of  the  act. 

Wm.  Herndon  and  P.  W.  Hardin  for  appellant. 

R.  H.  Tomlinson  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

We  think  it  would  be  exceedingly  technical,  and  a  plain  perversion  of  the 
legislative  intent,  to  hold  that  the  aot  of  May  17,  1886,  has  no  meaning,  or  if 
it  has,  then  the  legislature  framed  the  act  in  an  imperfect  condition  with  a 
view  of  making  it  a  complete  law  at  some  future  time.  The  title  of  the  aot 
Is  not  misleading,  but  in  express  terms  recites  that  it  is  "an  act  submitting 
a  proposition  to  the  voters  in  district  No.  8,  in  Garrard  county,  whether  or 
not  spirituous,  vinous  or  malt  liquors  shall  be  sold  therein."  The  subject- 
matter  is  plainly  expressed  in  the  title,  and  then  follows  only  one  section, 
under  which  the  county  judge  is  authorized  to  have  the  vote  taken  in  Octo- 
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ber  instead  of  At  a  regular  elect Iod,  as  provided  by  the  local  option  law 
passed  in  January,  1874:  "The  county  judge  shall  cause  an  election  to  be- 
held as  required  by  the  provisions  of  the  act  of  January,  1874,  and  the  pro- 
visions of  that  act  shall  govern  the  election." 

Now  it  is  argued  that  this  power  oonf erred  on  the  county  judge  only  au- 
thorizes an  election  to  be  held  In  a  particular  manner,  and  that,  after  fcbe- 
vote  had  been  taken,  it  was  a  mere  expression  of  the  popular  will,  with 
nothing  accomplished  by  it.  Such  is  not  the  literal  meaning  of  the  act,  and 
certainly  not  the  will  of  the  legislature.  In  providing  that  the  provisions  of 
the  act  of  January,  1874,  shall  govern  the  election,  the  legislative  intent  was 
to  make  the  provisions  of  that  act  apply  to  and  control  the  result  as  much 
so  as  if  the  legislature  bad  said  in  express  terms  that  the  provisions  of  tbe- 
looal  option  law  shall  be  enforced,  or  fall,  on  the  result  of  the  election  if 
against  the  sale  of  spirituous  liquors. 

The  intention  of  the  makers  of  a  law  must  be  followed  by  reason  at  least 
when  oonstruing  it,  and  a  meaning  attached  to  it  that  wonld  result  in  an 
absurdity  ought  never  to  be  adopted.  The  construction,  if  any  can  be  given 
an  act,  should  be  such  as  will  give  the  law  some  effect;  and  in  this  case  it 
would  be  unreasonable  to  hold  that  the  legislature  only  desired  an  expres- 
sion of  opinion  from  the  voters  in  district  No.  3,  in  Garrard  county,  as  to 
the  propriety  of  prohibiting  the  sale  of  spirituous  liquors,  and  when  that 
opinion  was  ascertained  other  and  future  legislation  could  be  bad  in  obedi- 
ence to  the  popular  will. 

Again,  it  is  argued  in  support  of  the  demurrer  that  there  may  be  various- 
Distriots  No.  8  in  Garrard  oounty.  such  as  Civil  District  No.  8,  School  Dis- 
trict No.  3,  etc.,  and,  therefore,  the  title  should  have  shown  whether  it  was 
the  one  district  or  the  other  in  which  this  vote  was  to  be  taken.  The  ordinary 
understanding  would  be  that  it  was  the  civil  district  in  which  the  vote 
should  be  taken  unless  there  was  something  else  in  the  act  showing  a  differ- 
ent purpose,  and,  besides,  it  is  not  proper  to  speculate  on  this  suggestion 
made  when  determining  the  validity  of  the  indictment.  If  the  vote  has 
been  taken  in  the  wrong  district  it  can  avail  as  a  defense. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer  and  for  pro- 
ceedings consistent  with  this  opinion. 


FERGUSON,  &o.  v.  THOMASON,  &c. 
(Filed  November  17,  1888. ) 
Construction  of  devise— A  testator,  leaving  a  widow  and  several  children, 
devised  his  entire  estate  to  his  wife  during  her  life,  hut  made  no  provision 
as  to  the  final  disposition  of  the  estate  save  as  follows:  "I  give  and  bequeath 
to  my  son,  Thomas,  11,000  more  than  any  of  my  other  children  ;  *  *  •  and 
should  be  die  without  issue,  then  his  portion  to  be  equally  divided  among 
his  surviving  brothers  and  sisters  and  their  heirs,  if  any  there  be."  By  a 
codioil  the  testator  provided :  "It  is  my  further  will  that  if  any  of  my  chil- 
dren should  die  without  children  the  estate  above  devised  to  them  shall  be 
equally  divided  between  my  surviving  children  and  the  heirs  of  those  that 
may  die."  Held— First,  that  the  original  will,  by  plain  implication,  dis- 
poses of  the  entire  estate,  and  not  merely  of  the  portion  of  the  son  named; 
but,  if  not,  the  codicil  makes  it  perfectly  certain  that  such  was  the  testator's 
intention;  second,  subject  to  the  life  estate  of  the  mother,,  each  of  the  chil- 
dren of  the  testator  took  his  share  in  fee  subject  to  be  defeated  only  in  the 
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event  of  bis  death  before  the  termination  of  the  particular  estate ;  and,  there- 
fore, upon  the  death  of  the  mother,  the  life  tenant,  the  estate  of  the  surviv- 
ing children  became  absolute. 

A.  Duvall  for  appellants. 

Frank  Cbinn  for  appellees. 

Appeal  from  Scott  Common  Pleas  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Richard  Thomason  died  testate  in  1866,  leaving  a  widow  and  seven  chil- 
dren. His  will  was  made  in  November,  1844.  Subject  to  the  payment  of  his 
debts,  it  gave  his  entire  estate  to  bis  wife  during  her  life  or  widowhood.  It 
made  certain  provisions  for  her  in  the  event  of  remarriage,  but  they  need 
not  be  stated  as  it  never  occurred.  She  died  in  1884.  Three  of  the  children 
have  died  since  the  death  of  the  testator,  all  leaving  children.  Four  of  his 
children  yet  survive. 

The  original  will  contains  no  provision  as  to  the  final  disposition  of  the  es- 
tate save  as  follows:  "I  give  and  bequeath  to  my  son,  Thomas  Benton 
Thomason,  fl,(-00  more  than  any  of  my  other  children,  to  be  applied  to  his 
benefit  when  it  or  any  part  of  it  may  be  (in  the  judgment  of  his  mother) 
convenient  and  necessary ;  and  should  he  die  without  issue,  then  his  portion 
to  be  equally  divided  among  his  surviving  brothers  and  sisters  and  their 
heirs,  if  any  there  be. '  * 

In  September,  1845,  however,  the  testator  added  the  following  codicil :  "It 
is  my  further  will  that  if  any  of  my  children  should  die  without  children  or 
heirs  of  their  body,  the  estate  above  devised  to  them  shall  be  epually  divided 
between  my  surviving  children,  and  the  heirs  of  those  that  may  die,  in  equal 
share  as  my  children. " 

Three,  if  not  all  four,  of  the  testator's  children,  who  are  yet  living,  have  no 
children. 

A  considerable  tract  of  land,  which  the  widow  held  during  her  lifetime, 
has  been  sold  in  this  action,  and  the  question  is  presented  whether  the  liv- 
ing children  of  the  testator  have,  under  the  will,  an  absolute  or  a  qualified 
estate  in  their  proper  proportions  of  the  proceeds.  The  lower  court  held  that 
they  had  but  a  life  interest,  and  required  each  of  them,  as  the  condition  of 
receiving  it,  to  execute  bond  for  the  forthcoming  of  it  at  the  termination  of 
such  estate.  One  of  them,  Mrs.  Ferguson,  now  complains  of  this,  and  asserts 
a  right  to  it  absolutely.  She  contends,  first,  that  the  original  will  contained 
no  devise  of  the  estate,  save  to  the  widow  and  Thomas  Benton  Thomason ; 
that  the  other  cihldren,  therefore,  took  as  heirs  at  law  and  by  descent,  and 
that  they  are  unaffected  by  the  codicil  because  it  speaks  only  of  "the  estate 
above  devised  to  them."  In  other  words,  it  is  claimed  that  the  codicil,  by 
reason  of  the  language  quoted,  must  be  held  to  relate  only  to  the  devises  to 
the  widow  and  son,  Thomas. 

In  this  view  we  can  not  concur.  The  will  itself,  by  plain  implication,  dis- 
poses of  the  entire  estate.  It,  in  effect,  says,  that  all  of  the  testator's  chil- 
dren are,  subject  to  their  mother's  right,  to  have  an  equal  portion  of  the 
estate,  save  the  one  son  is  to  have  $1,000  more  than  any  of  his  brothers  or 
sisters.  This  is  evidently  what  the  testator  meant  by  the  language  used ; 
and  the  codicil  makes  it  perfectly  certain.     It  says  :  "If  any  of  my  children 
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should  die  without  children  or  heirs  of  their  body,  the  estate  above  devised 
to  them,"  etc.  He  undoubtedly  understood  the  original  will  as  making  a 
devise  to  each  of  them.  His  then  intention  is  made  evident  by  the  codicil, 
and  his  purpose  must  control. 

The  next  point  to  be  determined  is,  to  what  time  did  the  testator  refer 
when  he  speaks  in  the  codicil  of  any  of  his  children  rying  without  issue? 
Upon  the  determination  of  this  question  hinges  the  quality  of  the  appellant's 
state  in  her  portion  of  the  property.  Did  he  refer  to  the  period  of  his  own 
death,  or  to  the  termination  of  the  life  estate  of  the  widow  when  the  chil- 
dren, devisees,  would  come  into  possession,  or  to  an  indefinite  period  of  dying 
without  issue? 

No  iron  rule  can  be  established  as  applicable  to  words  of  survivorship.  It 
would  be  unreasonable,  because  it  would  often  violate  the  intention  of  the 
testator,  which  must  be  sought  from  the  entire  Instrument ;  and  if  so  found, 
it,  and  not  any  general  rule  of  interpretation,  must  govern  the  direction  and 
disposition  of  the  bounty.  Generally  speaking,  a  testator  is  not  supposed  to 
contemplate  the  death  of  the  object  of  it  in  his  own  lifetime.  Where,  there- 
fore, there  is  another  point  of  time  to  which  the  words  relative  to  dying  may 
relate,  they  will  be  construed  as  referring  to  the  event  of  the  death  of  the 
devisee  at  any  time  prior  to  that  period. 

Where,  however,  a  devise  is  made  to  several  as  a  class,  with  words  of  sur- 
vivorship annexed,  and  the  gift  as  to  enjoyment  is  to  take  effect  immediately 
upon  the  death  of  the  testator,  the  rule  is  to  refer  the  words  of  survivorship 
to  that  event,  and  to  construe  them  as  intended  to  provide  against  the  con- 
tingency of  the  death  of  the  devisee  during  the  lifetime  of  the  testator. 

If,  however,  the  gift  is  not  to  take  effect  until  the  termination  of  a  particu- 
lar estate,  and  by  reason  thereof  the  distribution  of  the  bounty  is  to  take 
place  at  some  time  subsequent  to  the  time  of  the  testator's  death,  then  the 
most  natural  meaning  of  the  words  of  the  survivorship  is  that  they  relate  to 
the  period  of  distribution,  and  this  is  now  both  the  English  and  American 
rule. 

It  was  said,  in  the  case  of  Birney  v.  Richardson  &  Ford,  6  Dana.  424:  "In 
such  a  case  the  law  will  not  incline  to  any  other  conclusion  than  that  the  death 
must  be  during  the  particular  estate,  unless  the  letter  or  context  of  the  will 
plainly  shows  that  the  testator  intended  a  death  either  in  his  own  lifetime, 
or  at  any  time  whenever  it  might  occur." 

In  the  absence  of  such  a  disposing  intent  appearing  from  the  will  it  will 
not  be  presumed  that  the  testator  intended  that  the  property  should  be  dis- 
tributed to  the  deviste,  and  that  he  should  enter  upon  the  enjoyment  of  it. 
and  yet  his  interest  therein  be  liable  to  be  defeated  by  his  subsequent  death. 
however  remote. 

Where  unexplained  words,  equivalent  to  "dying  without  issue,"  are  used 
they  will  be  construed  as  meaning  the  death  of  the  distributee  after  that  «f 
the  testator  and  before  the  time  which  may  be  fixed  for  distribution. 

So,  where  an  estate  is  devised  with  remainder  over,  but  in  the  event  the 
remainderman  shall  die  childless,  then  to  a  third  person,  the  words  relating 
to  survivorship  will  be  restricted  to  the  death  of  the  remainderman  before 
the  termination  of  the  particular  estate.  We  see  no  sufficient  reason  why 
this  rule  should  not  be  applied  to  devises  of  realty  its  well  as  bequests  of  per- 
sonalty. Any  distinction  formerly  existing  at  common  law  doubtless  nnwe 
from  the  tendency  to  restrict  alienation,  and  from  the  existence  and  charac- 
ter of    feudal  tenures,  which  never  obtained  in  this  oountry. 
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These  rules  are,  of  course,  to  be  applied  in  arriving  at  the  testator's  inten- 
tion where  it  does  not  plainly  appear  from  a  consideration  of  his  entire  will. 
Counsel  contend  there  is  no  need  of  reference  to  them  in  this  case,  and  insist 
that  it  is  evident,  from  the  language  of  the  codicil  as  to  survivorship,  the 
testator  referred  to  an  indefinite  dying  without  issue.  It  certainly  does  not 
say  so,  nor  can  the  words  be  fairly  so  interpreted ;  and  being  silent,  resort 
must  be  had  to  the  recognized  rules  of  construction.  The  will  created  a  de- 
feasible interest  in  the  children,  subject  to  the  life  estate  of  the  mother.  It 
fixed  no  particular  time,  by  express  words,  when  they  should  come  into  pos- 
session and  enjoy  it ;  but  the  testator  must  be  regarded  as  having  had  in 
view  that  they  should  do  so  at  the  time  fixed  by  law,  to  wit,  at  the  termina- 
tion of  the  life  estate.  The  property  was  then  subject  to  division  among 
them ;  and  in  the  absence  of  such  an  expressed  intention  it  should  not  be 
presumed  that  he  intended  their  interest  to  be  defeated  by  their  death  with- 
out issue,  however  far  in  the  future  it  might  oocur. 

Applying  the  rule  above  indicated,  the  appellant,  Mrs.  Ferguson,  must  be 
regarded  as  having  an  absolute  estate  in  her  interest  in  the  property  in  con- 
test. These  views  are  supported  by  the  cases  of  Birney  v.  Richardson  & 
Ford,  supra;  Pool  v.  Benning,  9  B.  M.,  f23:  Hughes  v.  Hughes,  12  B.  M., 
115;  Wren  v.  Hynes*  Adm'r,  &c,  9  Met.,  129,  and  Thackston  v.  Watson,  84 
Ky.,  206. 

Judgment  reversed  as  to  V.  H.  and  Alexander  Ferguson  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


COX  v.  REID. 

(Filed  November  17,  1888— Not  to  be  reported.) 

Weight  given  chancellor's  judgment — As  this  is  an  action  in  the  nature  of 
•an  ejectment,  and  the  only  issue  is  one  of  fact  as  to  boundary  and  possession, 
the  court  will  not  disturb  the  finding  of  the  chancellor,  the  evidence  being 
conflicting. 

Wood  &  Day  for  appellant. 

John  T.  Hazelrigg  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  was  an  action  in  the  nature  of  an  ejectment  by  the  appellee  against 
the  appellant  that  was  transferred,  on  motion  of  the  latter,  from  the  ordinary 
to  the  equity  side  of  the  docket.  The  parties  owned  adjoining  tracts  of  land, 
and  the  only  issue  of  fact  presented  involved  the  question  as  to  boundary  and 
possession. 

That  the  land  in  controversy  is  embraced  within  the  deed  under  which  the 
appellee's  claim,  that  was  executed  more  than  thirty  years  before  the  action 
was  instituted,  is  made  plain  from  the  testimony,  and  it  is  also  apparent 
that  the  bond  for  title,  under  which  the  appellant  claims  to  hold,  that  was 
executed  prior  to  appellee's  deed,  covers  the  same  land. 

On  the  cross  petition  of  the  appellant,  in  which  he  seeks  to  obtain  the  legal 
title,  there  is  testimony  oonducing  to  show  that  the  bond  under  which  he 
claims  had  been  interlined  so  as  to  embrace  more  land  than  was  sold ;  and 
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further,  that  the  appellant  had  never  complied  with  its  provisions.  White 
there  is  much  doubt  on  this  subject,  with  the  weight  of  the  testimony  favor- 
ing the  appellant,  the  fact  remains  that  no  claim  for  title  seems  to  have  been 
made  under  this  bond  until  this  suit  was  instituted ;  and  while  both  parties 
introduce  proof  of  the  strongest  character  as  to  acts  of  ownership  by  each,  it 
seems  to  us  the  legal  title  should  prevail  where  there  is  such  a  conflict  in  the 
proof,  and  where  it  is  at  least  doubtful  whether  the  appellant  ever  held  the 
land  under  the  title  bond  from  Henry.  The  land  is  unenclosed,  and  both 
parties  seem  to  have  been  using  timber  from  it  with  the  knowledge  on  the 
part  of  the  other :  and  the  issue  being  one  of  fact  merely  as  to  the  boundary 
and  possession,  this  court  ought  not  to  disturb  the  finding  of  the  chancellor, 
with  a  purely  legal  issue,  and  the  appellant  only  in  equity  to  obtain  a  con- 
veyance from  a  third  party  by  reason  of  his  bond  for  title. 
Judgment  affirmed. 


RISK  v.  RISK,  &c. 
(Filed  November  17,  1888— Not  to  be  reported.) 

1.  Liability  of  one  who  acted  as  administrator  without  appointment — G.„ 
with  the  consent  of  the  only  other  adult  heir,  undertook  to  manage  his  de- 
ceased father's  estate,  faithfully  applying  all  the  money  and  property  that 
came  into  his  hands  to  relieve  the  decedent's  land  from  an  encumbrance  upon 
it,  giving  his  labor  and  time  to  that  object,  and  to  caring  for  and  supporting 
his  mother  and  her  infant  children.  When  he  was  subsequently  appointed 
administrator  he  had  appropriated  all  of  the  available  assets.  In  this  action 
by  the  heirs  for  a  settlement,  Held — That  the  acts  of  G.  should  be  treated  as 
those  of  a  duly  appointed  administrator  from  the  date  of  his  father's  death, 
and  so  much  of  the  estate  as  could  and  should  have  been  set  apart  to  the 
widow  and  infant  children  should  be  regarded  as  having  been  done.  There- 
fore, G.  should  not  be  charged  with  rent  for  the  widow's  dower,  nor  to  the 
extent  of  the  interest  of  himself  or  of  the  infant  children,  nor  of  any  of  the 
children  while  they  lived  upon  or  received  support  from  the  land. 

2.  Trust— Land  of  the  dececjent  having  been  sold  to  satisfy  a  Hen  upon  it, 
was  purchased  by  the  creditor  under  an  agreement  to  allow  the  widow  and 
heirs,  or  any  of  them,  to  redeem.  G.  having  paid  the  purchase  price,  the 
purchaser  conveyed  to  him.  Held— That  he  holds  the  land  in  trust  for  the 
widow  and  heirs. 

Wm.  Lindsay  and  G.  W.  Craddock  for  appellant. 

Jas.  E.  Cantrill  and  John  W.  Rodman  for  appellees. 

Appeal  from  Franklin  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  February,  1870,  Moses  Risk  purchased  the  land  in  controversy  for  about 
$4,800,  and  having  paid  the  first  installment,  being  one-third  of  the  purchase 
price,  died  in  July,  leaving  a  widow  and  six  children,  of  whom  only  two, 
William  and  George  L.,  were,  at  the  time,  of  full  age.  Without  administer- 
ing upon  the  estate,  George  L.,  at  the  request,  and  manifestly  with  the  con- 
currence of  William,  who  had  previously  married,  undertook  to  manage  the 
estate  so  as  to  pay  off  the  two  deferred  payments  for  the  land  and,  in  the 
meantime  supporting  the  widow  and  infant  children.  And  by  a  sale  of 
stock  and  of  produce  of  the  farm,  and  with  money  left  by  his  father  and 
some  furnished  by  his  mother,  he  did  succeed  in  paying  the  second  install- 
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ment;  and  also  funeral  expenses,  physician's  bills,  taxes,  etc.  Bat  being 
unable  to  pay  the  third  installment,  falling  due  two  years  after  the  purchase, 
the  vendors  instituted  an  action  and  obtained  judgment  for  a  sale  of  the 
land,  and  at  the  sale  it  was  purchased  by  one  Wilson  at  about  the  amount  of 
the  debt,  interest  and  costs.  Then  followed  an  action  by  the  widow  and 
heirs  against  Wilson,  who  claimed  to  have  made  the  purchase  not  in  trust 
for  them  but  for  his  ownnse ;  and  notwithstanding  judgment  was  rendered  in 
their  favor,  the  third  installment  and  interest,  supplemented  by  expenses  of 
the  suit,  still  remained  unpaid.  And  to  get  the  money  to  redeem  the  land 
from  Wilson's  purchase  George  L.  applied  to  his  kinsman,  R.  H.  Risk,  who, 
in  1872,  furnished  it  for  that  purpose.  But  in  1878  the  widow  and  heirs 
united  in  an  action  for  the  sale  of  the  land  for  the  purpose  of  paying  off  R. 
H.  Risk,  not  being  able,  as  it  appears,  to  pay  him  otherwise;  and  at  the 
sale  made  under  judgment  in  that  action  R.  H.  Risk  became  the  purchaser 
at  the  amount  of  his  debt,  interest  and  costs;  and  in  February,  1878,  a  com- 
missioner's deed  was  made  to  him.  But  it  is  satisfactorily  shown  that  he 
purchased  the  hind  for  the  benefit  of  the  widow  and  heirs,  and  offered  to  per- 
mit them,  or  any  of  them,  to  redeem.  Nothing  was  done,  however,  until  Jan- 
uary 1,  1877,  when  R.  H.  sold  and  conveyed  the  land  to  George  L.  Risk,  who 
succeeded  in  raising  the  means  to  pay  off  all  the  purchase  price  except  about 
four  or  five  hundred  dollars. 

This  action  was  instituted  in  1884  by  William  Risk,  for  himself  and  as  next 
friend  of  Josie  Risk,  an  infant,  and  Sarah  L.  Lewis,  three  of  the  children  of 
Moses  Risk,  against  George  L.  and  R.  H.  Risk,  the  widow  and  other  chil- 
dren refusing  to  unite  as  plaintiffs,  being  made  defendants.  The  relief 
prayed  for  is  a"  settlement  of  the  estate  of  Moses  Risk  and  a  division  of  the 
land  which,  it  is  stated  in  the  petition,  was  purchased  by  George  L.  Risk  in 
trust,  and  the  allotment  of  dower.  It  was  adjudged  by  the  lower  court  that 
the  land  had  been  purchased  by  George  L.  Risk  in  trust  for  the  widow  and 
other  children,  and  that  he  was  responsible  for  the  reasonable  value  of  the 
rent  of  the  land  from  the  death  of  Moses  Risk ;  also  for  all  the  assets  of  the 
estate  which  came  into  his  hands,  but  entitled  to  credit  for  only  the  sum  of 
$1,490,  paid  to  the  original  vendors  on  the  second  installment  of  the  purchase 
money. 

We  think  the  court  properly  adjudged  the  land  held  by  Gtorge  L.  Risk  in 
trust  for  the  widow  and  heirs  of  Most  s  Risk,  deceased,  for  at  the  time  of 
the  purchase  he  held  the  position  of  administrator  of  the  estate,  without  hav- 
ing accounted  for  what  went  into  his  hands,  or  made  any  settlement,  and 
was  also  guardian  of  the  infants.  Moreover,  the  purchase  was  made  by  R. 
H.  Risk,  not  for  his  own,  but  the  benefit  of  the  widow  snd  heirs,  and  was 
held  by  him  for  nearly  three  years  to  give  an  opportunity  for  redemption  for 
the  benefit  of  all.  and  lasting  and  valuable  improvements  were  in  the  mean- 
time put  on  the  land  by  the  labor  and  means  of  others  besides  George  L. ,  in 
the  belief  and  expectation  all  would  get  the  benefit  of  them,  either  by  an  en- 
hancement of  the  price  in  case  of  a  sale  or  of  the  value  of  the  land  if  redeemed. 

But  we  think  the  lower  court  erred  to  the  prejudice  of  George  L.  Risk  in 
-charging  him  with  rent  for  the  entire  land,  and  with  all  the  assets  that  went 
into  his  hands.  Although  it  was  the  duty  of  Gtorge  L.  Risk  to  have  ob- 
tained the  appointment  of  administrator  before  taking  charge  of  the  estate, 
and  he  had  appropriated  all  the  available  assets  when  he  was  appointed  in 
J\.ugust,  1873,  there  is  no  charge  or  proof  that  he  misappropriated  any  prop- 
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erty  or  money  that  went  into  his  hands.  On  the  contrary,  he  seenis  to  hare 
acted  in  entire  good  faith  and  with  exceptional  devotion  to  the  interest*  of 
the  widow  and  infant  children,  and  of  the  estate.  For  he  not  only  faithfully 
applied  all  the  money  and  property  that  went  into  his  possession  to  relieve 
the  land  from  the  encumbrance  that  existed  when  his  father  died,  but  gave 
his  labor,  time  and  attention  to  accomplish  that  object,  and  to  caring  for 
and  supporting  his  mother  and  infant  children.  No  objection  or  complaint 
was  made  to  what  was  done,  nor  to  the  manner  in  which  it  was  done,  until 
fourteen  years  after  the  death  of  Moses  Risk,  when  this  action  was  brought, 
nor  are  creditors  of  the  estate  now  complaining. 

We,  therefore,  think  the  acts  of  George  L.  Risk  should  be  treated  as  those 
of  a  duly-appointed  administrator  from  the  date  of  his  father's  death,  and  so 
much  of  the  estate  as  should  and  could,  according  to  law.  have  been  set  apart 
and  allotted  to  the  widow  and  infant  children,  should  be  regarded  as  having 
been  done.  It  will  thus  result  that  George  L.  Risk  should  not  be  charged 
with  rent  for  the  one  third  of  the  land  which  the  widow  was  entitled  to  as 
dower,  nor  to  the  extent  of  the  interest,  of  himself  or  the  infant  children,  nor 
of  any  of  the  children  while  they  lived  upon  or  reoeived  support  from  it. 
There  should  be  deducted  from  the  value  of  the  property  received  and  appro- 
priated by  him  the  value  of  what  the  widow  was  entitled  to  have  set  apart  to 
her  for  the  support  of  herself  and  infant  children.  For  she  is  not  complain- 
ing or  seeking  to  charge  him  therewith,  nor,  as  she  and  the  children  were 
in  the  meantime  supported  on  the  land  and  by  the  labor  of  George  L.  Risk. 
could  she  charge  him.  While,  therefore,  the  land  belongs  to  the  widow  and 
heirs,  subject  to  the  lien  of  R.  H.  Risk  for  balance  unpaid  of  purchase 
money,  before  it  is  divided  then*  should  be  a  settlement  of  the  accounts  of 
George  L.  Risk  as  administrator,  charging  him  with  what  he  may  he  ac- 
countable for  as  such  and  individually,  upon  the  basis  stated,  and  crediting 
him  with  what  he  has  paid  as  well  in  the  course  of  administering  the  estate 
as  on  account  of  the  land,  and  whatever  balance  may  be  found  in  his  favor 
should  be  paid  before  the  land  is  divided,  and  a  lien  thereon  for  that  purpose 
should  be  adjudged. 

Wherefore,  the  judgment  for  the  errors  indicated  is  reversed  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


HACKWORTH  &  BURNS  v.  JOHNS. 

(Filed  Novemhw  17,  1888— Not  to  be  reported.) 

Hus  band  and  wife— Fraudulent  conveyance— A  father  gave  to  his  daughter 
certain  notes,  which  he  delivered  to  her  husband  under  an  express  agreement 
that  the  proceeds  of  the  particular  notes  should  be  invested  in  land  for  his 
daughter,  and  they  were  accepted  and  held  by  the  husband  for  that  purpose. 
Soon  aftnr  this  transaction  took  place  the  husband,  by  the  consent  of  the 
wife's  father,  sold  the  principal  one  of  the  notes  and  used  the  money  for  his 
own  purposes,  with  the  agreement  that  he  would  convey  to  his  wife  that 
much  land,  which  he  subsequently  did  At  the  time  this  conveyance  was 
executed  the  husband  was  solvent.  In  this  action  by  antecedent  creditor*  to 
set  aside  the  conveyance,  Held— That  as  the  facts  evidence  good  faith  in  tfea 
transaction  the  claim  of  the  wife  is  superior  to  that  of  creditors. 

R.  T.  Burns  for  appellants. 
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K.  F.  Priohard  for  appellee. 
Appeal  from  Boyd  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pry  or. 

The  creditors  of  M.  H.  Johns  are  asking  a  court  of  equity  to  subject  a 
bouse  and  lot  of  ground  conveyed  by  a  third  party  to  the  wife  of  Johns  to 
the  payment  of  their  debts,  alleging  that  the  consideration  was  paid  by  the 
husband,  and  the  conveyance  made  to  defraud  creditors.  The  facts  show 
that  the  father  of  Mrs.  Johns  was  a  man  of  means,  and  in  making  provision 
for  his  daughter  passed  to  her  certain  notes,  amounting  in  value  to  about 
tbe  sum  with  which  the  property  in  controversy  was  purchased. 

The  notes  were  delivered  to  the  husband  under  an  express  agreement  that 
the  proceeds  of  the  particular  notes  should  be  invested  in  land  for  his  daugh- 
ter, and  they. were  accepted  and  held  by  the  husband  for  that  purpose. 
Shortly  after  this  transaction  took  place  the  husband,  by  the  consent  of  the 
-wife's  father,  sold  one  of  the  notes,  in  fact  the  principal  amount  given  her, 
and  used  the  money  for  his  own  purpose,  with  the  agreement  that  he  would 
convey  to  his  wife  that  much  land.  The  husband  was  then  free  from 
pecuniary  embarrassment,  or  at  least  not  insolvent,  and  when  the  property 
was  purchased  by  him  conveyed  to  the  wife  under  the  agreement  made  with 
ber  father  be  was  able,  pecuniarily,  to  pay  his  debts,  but  in  a  few  years 
thereafter  became  insolvent.  The  evidence  conduces  to  show  good  faith  on 
tbe  part  of  Johns,  and  a  purpose  to  comply  with  this  agreement  for  his 
wife's  benefit,  and  while  a  conveyance  made  by  the  husband  for  his  wife 
without  any  other  consideration  than  love  and  affection,  however  prosperous 
bis  condition,  will  not  avail  as  against  antecedent  debts,  where  there  is  an 
agreement  to  invest  the  property  of  the  wife  for  her  benefit,  and  it  is  so  in- 
vested, a  court  of  equity  will  uphold  it  as  against  creditors,  because  their 
rights  are  not  affected  by  it,  and  for  the  additional  reason  that  the  claim  of 
the  wife  in  .such  a  case,  where  the  agreement  on  the  part  of  the  husband  has 
been  executed,  is  superior  to  that  of  creditors.  The  notes  were  held  in  trust 
for  Mrs.  Johns,  and  the  consent  of  her  father  that  he  might  use  them  did 
not  destroy  the  trust,  and  while  that  fact  might  be  evidence  to  show  that  no 
trust  was  created,  the  facts  of  this  record  evidence  good  faith  in  the  trans- 
action. 

Judgment  affirmed. 


BOWLES'  ADM'X,  &c.  v.  SMITH. 
(Filed  November  20,  1888— Not  to  be  reported.) 

Vendor's  lien— The  administrator  of  B.  being  indebted,  as  administrator, 
to  appellants  as  distributees  of  the  estate,  assigned  to  them  in  part  payment 
of  said  indebtedness  a  note  executed  to  his  Intestate  by  appellee  for  the  pur- 
chase price  of  land.  Appellants  instituted  this  action  against  appellee, 
alleging  these  facts,  and  that  they  had  a  lien  upon  the  land  for  the  amount 
of  the  note,  and  seeking  an  enforcement  of  the  lien,  but  did  not  ask  per- 
sonal judgment.  Held— That  the  court  erred  in  sustaining  a  demurrer  to- 
the  petition.  Tbe  facts  alleged  show  the  existence  of  a  lien  as  against  the- 
vendee.    Tbe  plaintiffs  bad  a  right  to  forego  a  personal  judgment. 

R.  L.  Ewell  for  appellants. 

J.  M.  Sebastian  for  appellee. 
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Appeal  from  Jaokson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

There  is  no  brief  filed  for  the  appellee.  The  petition  alleges  in  substance 
that,  on  the  14th  day  of  August,  1878,  Anderson  Bowles  sold  to  the  appellee 
615  aore6  of  land  (giving  the  boundary),  lying  in  Jackson  county,  Kentucky; 
that  the  conveyance  was  made  by  deed,  which  the  appellee  accepted,  and 
caused  it  to  be  recorded  in  the  Jackson  county  clerk's  office;  that  at  the 
time  of  making  said  deed  the  appellee  executed  to  said  Bowles  a  prcmissoiy 
note,  due  one  day  after  date,  for  1185.25,  for  the  balance  of  the  purchase 
money  owing  on  said  land  (the  note  is  set  out  in  full  in  the  petition);  that 
the  appellants  held  a  lien  on  said  land  for  the  payment  of  said  note  (as  be- 
tween vendor  and  bis  representatives  and  the  vendee  the  law  allows  a  lien 
for  the  unpaid  purchase  money);  that  the  note  was  unpaid;  that  Anderson 
Bowles,  since  making  said  sale  and  receiving  said  note,  bad  died  intestate; 
that  his  widow,  Emeline  Bowles,  was  his  administratrix,  duly  appointed  by 
the  Jackson  County  Court;  that  she.  upon  a  settlement  of  the  estate,  was 
indebted  to  the  appellee  as  distributee  of  the  estate,  they  being  sons  in-law 
of  Anderson  Bowles;  that  she,  as  administratrix,  assigned  to  them  said  note 
in  part  payment  of  said  indebtedness.  She  had  the  right  to  assign  to  the 
appellants  said  note  for  such  a  purpose.  The  appellants  in  their  petition 
prayed  for  an  enforcement  of  their  lien  and  for  a  sale  of  so  much  of  the 
land,  the  same  being  devisible,  as  would  satisfy  said  note,  interest,  etc. ; 
.but  they  did  not  ask  for  personal  judgment. 

As  said,  there  has  been  no  brief  filed  for  the  appellee,  and  we  are  at  a  loss  i 

to  know  upon  what  ground  the  court  sustained  demurrers  to  the  petition  and 
amended  petition,  for  they  indeed,  as  does  the  petition  alone,  set  up  a  cause 
of  action.  It  is  true  that  the  prayer  of  the  petition  does  not  authorize  a 
personal  judgment;  but  as  the  land  itself  is  proceeded  against  for  the  per- 
pose  of  enforcing  a  lien,  which  is  shown   by  the  petition  to  exist,  the  appel-  I 

lants  had  the  right  to  forego  a  personal  judgment,  and  look  to  their  lien  I 

alone  for  the  satisfaction  of  their  debt. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  is  remanded. 
with  directions  to  overrule  the  demurrers  and  render  judgment  for  the  sale 
of  the  land  unless  the  appellee  files  an  answer  within  a  reasonable  time. 
The  appellants  should,  if  they  desire  it,  be  allowed  to  amend  the  prayer  of 
their  petition. 


LIEB  &  SON  v.  CRADDOCK,  &o. 
(Filed  November  20,  1888.) 

1.  Partnership— Even  after  a  partner  withdraws  from  the  partnership  be 
is  liable  upon  contracts  made  by  the  remaining  members  of  the  firm  with 
such  persons  as  dealt  with  the  firm  before  his  withdrawal  with  the  knowl- 
edge that  he  was  a  partner,  and  who  have  never  had  actual  notice  of  his 
withdrawal.  It  is  not  necessary,  in  order  to  bind  him,  that  such  persons 
should  have  given  credit  to  the  firm  upon  the  faith  that  he  was  a  member 
of  it;  all  that  is  necessary  is  that  they,  not  having  notioe  of  his  withdrawal, 
believe  that  he  was  a  member. 

2.  A  dormant  partner,  as  to  any  person  who  knows  that  he  is  a  partner, 
continues  to  be  responsible  after  he  withdraws  from  the  partnership  to  the 
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came  extent  that  an  ostensible  partner  is  responsible  after  his  withdrawal 
from  the  partnership. 

3.  Burden  of  proof— -One  of  the  defendants  having  denied  that  he  was  a 
partner,  the  harden  was  on  the  plaintiffs,  and  they  were  entitled  to  the  con- 
cluding argument. 

D.  W.  Lindsay  and  Marshall  &  Loo h re  for  appellants. 

Wm.  Lindsay  and  G.  W.  Craddock  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

-Opinion  of  the  court  by  Judge  Bennett. 

To  an  action  of  assumpsit,  filed  by  the  appellants  against  William  Jones, 
-J.  W.  Jones,  W.  T.  B.  South,  J.  H.  Bowen,  D.  M.  Bowen  and  G.  W.  Crad- 
dock, as  partners  (loins:  business  under  the  firm  name  of  Jones  &  Bowen, 
D.  M.  Bowen  denied  that  he  was  a  member  of  said  firm  at  the  time  the  ac- 
count was  created.  G.  W.  Craddock  admitted  that  he  was  a  dormant  mem- 
ber of  said  firm  "during  the  time  intervening  between  the  first  dny  of 
August.  1880,  and  the  twenty -seventh  of  April,  1881,"  at  whioh  latter  date 
he  withdrew  from  said  firm :  and  that  the  account  sued  on  was  created  after 
bis  withdrawal  from  sai'i  firm;  that  the  appellants  did  not  know  that  he 
was  a  member  of  said  firm  until  lcng  after  his  withdrawal  fiom  it. 

The  appellants  in  their  reply  alleged  that  prior  to  G.  W.  Craddock's 
.withdrawal  from  the  firm  they  knew  that  he  was  a  member  of  it:  that  after 
acquiring  such  knowledge,  and  before  his  withdrawal,  they  sold  the  firm 
goods,  that  they  had  no  notice  of  his  withdrawal  from  the  firm,  and  they, 
therefor.',  sold  the  firm  goods  under  the  belief  that  he  was  a  member,  etc. 
G    W.  Craddock's  rejoinder  put  in  issue  these  allegations. 

It  is  rlearly  established  that  Craddock  withdrew  from  the  firm  on  the  27th 
of  April,  1881;  that  he  gave  no  notioe  to  the  appellants  of  his  withdrawal; 
that  the  goods,  the  price  of  which  the  appellants  seek  to  recover,  was  sold  to 
the  firm  of  Jones  &  Bowen  after  the  withdrawal  of  Craddock ;  that  the  ap- 
pellants sold  to  the  firm  of  Jones  &  Bowen  goods  from  time  to  time  during 
the  time  that  G.  W.  Craddock  was  a  member  of  the  firm. 

The  appellants'  reply  to  the  answer  of  D.  M.  Bowen  and  the  administra- 
tor's rejoinder  thereto,  D.  M.  Bowen  having  died  intestate  since  filing  his 
.answer,  evolve  about  the  same  issue  as  that  made  between  appellants  and 
WGraddock. 

•It  is  established  that  D.  M.  Bowen  was  a  member  of  the  firm,  and  with- 
drew from  it  about  the  same  time  that  G.  W.  Craddock  did.  The  jury  having 
found  for  G.  W.  Craddock  and  D.  M.  Bowens'  administrator  upon  the 
issues  joined,  and  judgment  having  been  rendered  accordingly,  the  case  is 
.here  upon  the  appeal  of  the  appellants. 

Instruction  "A,"  given  for  the  appellee,  Craddock,  reads  as  follows:  "The 
-court  instructs  the  jury  that  if  they  shall  believe  from  the  evidence  he  did 
not  bold  himself  out  to  the  public  as  a  member  of  the  firm  of  Jones  & 
Bowen.  and  that  he  withdrew  from  and  ceased  to  be  a  member,  or  connected 
with  said  firm,  on  the  27th  day  of  April,  1881,  then  he  is  not  liable  for  any 
part  of  the  account  sued  on,  which  was  created  after  the  27th  day  of  April, 
1881,  and  they  should  find  for  him,  unless  they  further  believe  from  the  evi- 
dence that  plaintiffs,  before  his  said  withdrawal,  knew  that  he  was  a  mem- 
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ber  of  said  firm,  and  had  no  knowledge  of  his  withdrawal,  and  made  said 
sales  subsequent  to  the  27th  day  of  April,  1881,  under  the  belief  that  Crad- 
dook  was  still  a  member  of  the  firm  of  Jones  &  Bowen,  and  extended  the 
credits  to  them  upon  the  faith  of  their  belief  that  Craddook  was  still  a  mem- 
ber of  that  firm." 

A  dormant  partner  is  liable  for  the  partnership  debts  contracted  during 
the  time  that  he  was  a  member  of  the  firm  upon  the  ground  of  agency.  He 
is  liable  on  any  contract  made  within  the  scope  of  the  partnership  business- 
by  the  ostensible  partner,  because  he  is  taken  to  have  adopted  the  firm  name 
as  his  own  for  the  purpose  of  such  contracts.  So,  when  such  contracts  are 
made  in  the  firm's  name  by  one  of  the  ostensible  partners,  the  firm  name 
does  not  represent  the  names  of  the  ostensible  partners  alone,  but  that  of 
the  dormant  partner  also,  which  name  the  dormant  partner  authorizes  the 
ostensible  partner  to  use  in  reference  to  all  matters  arising  within  the  scope 
of  the  partnership  business  during  his  connection  with  it  as  such  member. 
When  he  withdraws  from  the  firm  he  al:.o  withdraws  the  authority  of  the 
ostensible  partner  to  thereafter  bind  him:  and  he  is  not  liable  for  any  con- 
tract that  the  ostensible  partner  may  make  after  his  withdrawal;  but  this 
withdrawal  of  authority  and  nonliability  are  confined  to  such  persons  as  did 
not  know,  while  he  was  a  member  of  the  firm,  that  he  was  such  member;  as 
to  such  persons,  he  having  withdrawn  the  agency  from  the  ostensible  partner 
by  withdrawing  from  the  firm,  he  is  not  responsible  for  any  contract  that 
they  may  thereafter  make  with  the  firm.  But  if,  during  the  time  that  he  is 
a  member  of  the  firm,  he  becomes  known  to  any  third  person  as  such  mem- 
ber, then  he  stands  in  relation  to  such  person  as  an  ostensible  member  of 
the  firm,  and  is,  as  to  such  person,  under  all  the  responsibilities  of  an  os- 
tensible member. 

By  the  formation  of  a  partnership  each  member,  unless  expressly  re- 
stricted, authorizes  the  other  to  act  as  bis  agent  within  the  scope  of  t be 
partnership  business,  and  the  act  of  each,  within  such  scope,  is  for  himself 
as  principal  and  for  the  other  members  as  their  agent:  and  when  one  mem- 
ber makes  a  contract  with  a  third  person  in  behalf  of  his  firm,  and  within 
the  scope  of  the  partnership  business,  he  does  so  in  behalf  of  himself  as  prin- 
cipal and  as  agent  of  his  ass  >ciates.  Although  one  of  the  members  with- 
draws from  the  firm  he,  as  to  such  persons  as  theretofore  dealt  with  tbe 
firm  with  the  knowledge  that  lie  was  a  member,  is  liable  for  any  contract 
that  the  remaining  member  may  make  in  the  name  of  the  firm  with  such 
persons  unless  they  had,  in  some  way,  actual  notice  of  the  withdrawal  of 
the  member;  as  to  such  persons  the  retiring  member  does  not  withdraw  the 
agency  of  the  remaining  member  to  bind  him  until  such  persons  have  re- 
ceived actual  notice  in  some  way  that  the  agency  has  been  withdrawn.  It 
is  not  necessary,  in  ord^r  to  bind  the  withdrawing  member,  that  such  per- 
sons should  have  given  credit  to  the  firm  upon  the  faith  that  he  was  a  mem- 
ber of  it.  All  that  is  necessary  is  that  they,  not  having  notice  of  his 
withdrawal,  believed  that  he  was  a  member.  The  basis  of  his  liability  is 
not  that  such  persons  gave  credit  upon  the  faith  of  his  being  a  member,  bat 
it  is  based  upon  the  fact  that  he  theretofore  agreed  that  his  co-partner  should 
act  as  his  agent  and  legally  bind  him  to  all  contracts  made  with  them 
within  the  scope  of  the  partnership  business;  and  that  such  agency,  for  the 
purpose  of  legally  binding  him,  should  continue  until  they  should  receive 
notice  of  its  withdrawal. 

For  the  foregoing  reasons  the  last  clause  of  the  instruction,  to  wit:  "And 
extended  the  credits  to  them  upon  the  faith  of  their  belief  that  Craddock 
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-was  still  a  member  of  that  firm, "  was  misleading  and  erroneous.  For  if 
the  appellants  dealt  with  the  firm  of  Jones  &  Bowen  while  Craddock  was  a 
member  of  it  with  the  knowledge  that  he  was  a  member,  and  after  his  with- 
drawal they,  not  having  notioe  of  his  withdrawal,  sold  the  firm  the  goods 
mentioned  under  the  belief  that  he  was  still  a  member  of  it,  then  he  is  lia- 
ble to  tbera  for  the  price. 

The  foregoing  views  apply  to  the  administrator  of  D.  M.  Bowen.  D.  M~ 
Bowen  In  his  answer  having  denied  that  he  was  a  partner,  the  burden  was 
upon  the  appellants,  and  they  were  entitled  to  the  concluding  argument. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  is  remanded, 
with  directions  to  grant  the  appellants  a  new  trial  and  for  further  proceed- 
ings consistent  with  this  opinion. 


HARTFORD  FIRE  INS.  CO.  v.  HAAS,  &c. 
(Filed  November  20,  1888.) 

1.  Insurance— False  statements  in  application  or  polioy— Where  one  who  is 
ignorant  and  illiterate  trusts  alone  to  the  superior  knowledge  of  an  insurance 
agent,  who  undertakes  to  make  such  an  application,  or  to  issue  such  a  pol- 
icy, as  will  meet  the  requirements  of  the  company  he  represents,  and  the 
statements  embodied  in  the  application  or  polioy  issued  under  such  circum- 
stances are  false  or  erroneous,  they  should  be  regarded  as  the  act  of  the  com- 
pany, the  insured  being  guilty  of  no  fraud  or  misrepresentation. 

2.  Same— Knowledge  of  agent  that  of  company— Where  an  agent  issues  a 
policy  of  Are  insurance  upon  property  of  which  the  insured  is  not  the  abso- 
lute owner,  with  knowledge  of  the  nature  and  extent  of  the  interest  of  the 
insured,  the  knowledge  of  the  agent  is  that  of  the  company,  whether 
or  not  it  has  been  acquired  in  the  course  of  his  employment  as  agent;  and 
the  contract  is  valid  to  the  extent  of  the  interest  of  the  insured,  although  the 
policy  provides  that  it  shall  be  void  if  the  insured  is  not  the  absolute  and 
unconditional  owner. 

3.  Agent  treated  as  principal— Where  the  agent  is  not  required  to  consult 
his  principal  before  making  the  contract  of  insurance  complete,  his  acts 
should  be  regarded  as  if  he  were  in  fact  the  principal. 

4.  Case:  An  ignorant  German  woman,  unable  to  write  or  read  the  Eng- 
lish language,  procured  insurance  upon  a  house  and  lot  in  which  she  had  a 
dower  interest  and  her  children  the  fee.  She  did  not  know  the  difference- 
between  a  title  in  fee  and  a  dower  interest,  and  was  entirely  ignorant  of 
what  the  polioy  contained.  The  policy  provided  that  it  should  be  void  if  the 
insured  was  not  the  owner  of  the  property  in  fee  simple.  There  was  no 
written  application,  and  the  insured  made  no  representation  as  to  the  na- 
ture or  extent  of  her  interest.  The  agent,  who  had  power  to  effect  insurance 
without  consulting  the  home  office,  knew  all  about  the  nature  and  extent  of 
her  title,  having  acquired  that  knowledge  in  another  business  transaction. 
She  had  been  insuring  with  the  same  agent  for  several  years,  and  often  in  the 
same  company,  paying  her  annual  insurance  upon  the  entire  cash  value  of 
the  property  insured.  Held— That  the  interest  which  the  insured  had  in  the 
property  was  secured  by  the  policy. 

6.  Insurable  interest— The  insured,  having  relieved  the  property  from  the 
lien  of  a  purchase  money  note  out  of  her  own  means,  had  an  insurable  in- 
terest to  that  extent  in  addition  to  her  dower  interest,  and  the  fact  ihat  her 
children  might  have  defeated  a  recovery  by  her,  by  reason  of  the  lapse  of 
time,  is  not  in  the  way  of  her  recovery  against  the  company,  although  it  has 
pleaded  limitation  as  to  this  part  of  her  claim. 

ft.  Mistake — Reformation  of  policy— The  mere  fact  that  the  insuied  sup- 
posed she  was  insuring  the  interest  of  her  children,  as  well  as  her  own  in— 
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terest,  was  not  sufficient  to  authorize  the  chancellor  to  reform  the  policy  so 
as  to  include  their  interest,  as  nothing  was  said  as  to  the  nature  and  ex- 
tent of  the  interest  insured. 

7.  Motion  to  transfer -After  the  court  had  ad  judged  that  the  contract  could 
sot  be  reformed,  thus  disposing  of  the  equitable  issue,  it  proceeded  without 
objection  to  render  judgment  for  the  insured  for  the  value  of  her  interest. 
After  this  judgment  had  been  rendered  the  defendant,  for  the  first  time, 
moved  to  transfer  the  case  to  the  ordinary  docket.  Held— That  the  motion 
came  too  late. 

8.  Separation  of  conclusions—The  case  beirg  in  equity,  it  was  not  neces- 
sary for  the  judge  to  separate,  his  findings  of  law  and  fact. 

Hayoraft  &  Slack  and  E.  W.  Hines  for  appellant. 

-Owen  &  Ellis  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Margaret  Haas  and  her  children  were  the  owners  of  a  trick  building  in 
the  town  of  Owensboro,  upon  which  insurance  was  obtained  by  her  for  the 
8 urn  of  $2,000  in  the  Hartford  Insurance  Co. 

The  premium  price  was  $32,  and  the  insurance  against  loss  or  damage  re- 
sulting from  Are.  The  fee  was  in  the  children  of  Mrs.  Haas,  her  interest 
being  confined  to  her  dower,  and  a  lien  for  a  purchase  money  note  that  had 
been  taken  up  by  her  after  the  death  of  her  husband  out  of  her  own  means. 

The  policy  of  insurance  is  issued  in  the  name  of  Margaiet  Haas,  without 
reference  to  her  interest  or  that  of  her  children,  and  contains  a  stipulation 
to  the  effect  that  ''if  the  assured  is  not  tl.e  absolute  and  unconditional 
owner  of  tho  properly  insured,  or  if  said  property  be  a  building  and  the  as- 
sured is  not  the  owner  of  the  land,  in  fee  simple,  on  which  the  building 
stanis,  and  this  faot  is  not  expressed  in  the  written  portion  of  the  policy, 
*    *    *  then,  and  in  every  such  case,  the  policy  shall  be  void. " 

The  building  was  destroyed  by  fire,  and  the  appellant  (the  insurance  com- 
pany) contests  the  right  of  rccoxeiy  on  two  grounds: 

1st.  The  assured  was  not  the  owm  r  in  fee  of  the  prr.p?rty  insured,  and  failed 
to  disclose  her  interest. 

2d.  The  house  became  vacant  during  the  life  of  the  policy,  and  was  unoc- 
cupied when  destroyed,  the  policy  providing  that  in  such  a  state  of  case  the 
liability  of  the  company  should  determine. 

The  appellee,  Mrs.  Haas,  ascertaining  tl.e  character  of  defense  relied  on. 
filed  her  petition  in  equity,  seeking  to  reform  the  policy,  alleging  that  the 
contract  of  insurance  as  made  with  tho  agent  was  to  insure  not  only  her  in- 
terest, but  that  of  her  children,  and  by  mistake  the  provision  for  the  chil- 
dren was  omitted,  and  seeks  to  recover  such  a  sum  as  she  may  be  entitled 
ti  under  the  contract.  The  averment  with  leferenoe  to  the  chaiacte*r  of  the 
contract,  as  well  as  the  mistake  in  its  execution,  was  traverseii  by  the  com- 
pany, and  the  defenses  already  alluded  to  relied  on  to  defeat  any  recovery. 

That  the  appellee  supposed  she  was  insuring  the  interest  her  children  had 

as  well  as  her  own   is  evident,  but  from  the  testimony  it  seems  there  was 

nothing  said  as  to  the  nature  and  extent  of  the  interest  insured,  and  the 

•chancellor  could  not  well  enlarge  the  liability  of  the  company  by  inserting 

-a  provision  in  the  policy  for  the.  benefit  of  the  chilelrcn,  when  the  only  rea- 
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sod  assigned  for  so  doing  consists  in  the  belief  by  the  mother  that  she  had 
insured  their  interest  in  the  property  as  well  as  her  own. 

The  question  then  arises:  Is  the  policy  or  contract  of  insnrance  \oid  be- 
cause  of  the  failure  of  Mrs.  Haas  to  state  the  real  nature  of  her  title? 

There  is  no  pretense  that  the  assured  made  any  lepiesentatron,  false  or- 
otherwise,  in  regard  to  the  property  she  was  insuring  or  her  interest  in  it. 
She  seem 8  to  have  acted  in  the  best  of  faith,  believing  that  6he  had  the  right 
to  insure  the  house  at  its  full  value,  and  was  entitled  to  reoeive  from  the 
company  its  fair  cash  value  in  the  event  it  was  destroyed  by  fire  during  the 
lifo  of  the  policy.  So  we  have  a  case  where  the  assured  had  an  insurable 
interest,  but  having  failed  to  state  that  she  had  less  than  a  tee  simple  title,, 
it  is  urged  that  the  entire  contract  is  void.  The  importance  of  disclosing 
the  nature  of  the  interest  of  the  assured  in  the  subject  matter  insured  can 
not  be  overlooked,  and  such  a  stipulation  in  the  contract  will  be  enforced 
because  binding  on  all  the  parties,  although  the  assured  may  have  regarded 
it  as  not  essential  at  the  time  of  entering  into  the  contract,  or  have  been 
ignorant,  in  the  absence  of  some  fraud  practiced  upon  him,  that  the  policy 
CDntained  such  a  stipulation. 

The  evidence  in  this  case  shows,  however,  that  the  assured  was  an  illiterate 
German  woman,  unable  to  write  or  read  the  English  language,  and  de- 
pendent upon  those  with  whom  she  contracted  for  the  necessary  information, 
touching  such  a  business  transaction  as  that  of  insuring  her  property.  She 
did  not  know  the  difference  between  a  title  in  fee  and  a  dower  interest,  and 
was  entirely  ignorant  of  what  the  policy  contained.  In  this  condiiion,  as. 
the  proof  clearly  shows,  she  relied  on  the  general  agent  of  this  company  to 
inform  her,  or  rather  to  instruct  her,  as  to  the  nature  of  her  rights.  She 
had  been  insuring  with  the  same  agent  for  ten  or  twelve  years,  and  often  in 
the  same  company,  paying  her  annual  insurance  upon  the  entire  cash  value 
of  the  property  insured.  This  agent  was  invested  with  a  general  and  plenary 
power  not  only  to  solicit  but  to  effect  insurance  without  even' consulting  the 
home  office.  He  lived  in  the  same  town  with  the  appellee;  was  fully  ap- 
prised of  her  ignorance  in  regard  to  this  business  matter;  sought  and  so- 
licited her  to  insure  her  property,  and,  as  the  testimony  shows,  knew  all 
about  the  nature  and  extent  of  her  title.  He  knew  this  from  having  an 
actual  examination  made  by  those  competent  to  investigate  such  a  question; 
and  now  to  hold  that  these  parties,  under  such  circumstances,  were  dealing 
at  arm's  length,  and  for  that  reason  declare  the  policy  void,  would  be  a 
mere  mockery  of  justice,  and  give  to  this  derelict  company  the  earnings  for 
years  of  this  confiding  German  woman,  when  the  company  or  its  agents  knew 
that  if  the  property  was  destroyed  by  fire  it  would  render  the,  policy  void. 
The  agent  states,  and  it  is  doubtless  true,  he  had  forgotten  the  fact  of  in- 
vestigating the  title,  yet  the  facts  are  so  conclusive  on  that  subject  as  to 
leave  no  doubt  on  that  branch  of  the  case.  Nor  do  we  understand  that  the 
agent  is  attempting  to  shield  the  company  from  liability,  but  his  connection 
with  the  transaction  must  be  treated  as  if  this  woman  was  dealing  directly 
with  the  principal  at  the  home  office,  and  not  with  the  agent. 

If  the  principal  knew  the  extent  of  appellee's  interest,  and  had  insured 
the  property  without  any  fraud  or  misrepresentation  by  her  of  her  title r 
could  any  chancellor,  under  the  circumstances,  deny  her  relief  to  the  extent 
of  her  insurable  interest?  In  May  on  Insurance,  section  143,  page  161,  it  is* 
said :  "It  has  in  fact  been  very  generally  held  that  knowledge  by  or  notice 
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to  the  agent  of  the  inaccuracy  of  a  statement  in  the  application  upon  which 
a  policy  is  issued,  after  such  notice  or  knowledge,  binds  the  company,  and 
prevents  them  from  availing  themselves  of  the  inaccuracy  as  a  defense. 
And  this  is  true  even  though  the  policy  provide  that  where  the  application 
is  made  through  an  agent  of  the  company  the  applicant  shall  be  responsible 
for  such  agent's  representations." 

In  this  case  there  was  no  application  made  in  writing.  The  subagent,  or 
the  agent  of  the  principal  agent,  appeared  and  solicited  a  renewal  of  the  pol- 
ioy,  and  it  was  then  signed  or  filled  up  at  the  agent's  office  and  delivered  to 
the  appellee.  We  are  not  disposed  to  adjudge  that  such  contracts,  shingled 
over  with  stipulations  that  are  practically  deceptive,  if  not  inserted  for  that 
purpose,  are  binding  on  the  ignorant  and  illiterate,  when  guilty  of  no  fraud 
or  misrepresentation,  but  have  trusted  alone  to  the  superior  knowledge  of 
the  agent,  who  undertakes  to  make  such  an  application  or  to  Issue  such  a 
policy  as  will  meet  the  requirements  of  the  company  be  represents.  The 
statements  embodied  in  a  policy  issued  under  such  circumstances,  if  false  or 
erroneous,  should  be  regarded  as  the  act  of  the  insurer.  "The  modern  de- 
cisions,"  says  Mr.  May  in  his  work  on  Insurance,  "fully  sustain  this  propo- 
sition, and  are  founded  on  reason  and  justice."  (May  on  Insurance,  page 
165;  Rowley  v.  Empire  Ins.  Co.,  36  New  York,  560.) 

It  is  urged  by  the  appellant  that  as  the  knowledge  acquired  by  the  agent 
of  the  nature  of  appellee's  title  was  derived  in  the  prosecution  or  transaction 
of  business  engagements  entirely  disconnected  with  the  matter  of  insurance, 
therefore,  the  knowledge  of  the  agent  should  not  be  held  that  of  the  prin- 
cipal. 

We  think  it  immaterial  in  what  manner  the  information  was  acquired, 
whether  in  the  course  of  his  employ  as  agent  or  otherwise.  He  had  personal 
knowledge  of  the  fact  that  the  fee  to  the  property  was  in  the  children  of  the 
assured,  and  the  appellee  should  not  be  made  the  victim  of  this  neglect  t  n 
the  part  of  the  agent,  and  the  insurance  company  obtain  the  benefits  of  the 
toil  and  labor  of  this  woman  for  years  in  raising  the  means  with  which  to 
keep  up  her  insurance.  Here  the  agent  was  the  sole  judge  as  to  whether  be 
would  issue  the  policy.  He  was  not  required  to  consult  his  principal  before 
making  the  contract  of  insurance  complete,  and  his  acts  should  be  regarded 
as  if  he  was  in  fact  the  principal.  (Harriman  v.  Queen  Ins.  Co.,  49  Wis.,  71.) 

The  interest,  therefore,  that  the  appellant  had  in  this  insured  property 
was  seoured  by  this  policy.  The  extent  of  that  interest  is  another  question 
Involved. 

That  as-widow  she  had  a  dower  interest  will  not  be  controverted,  and  it 
further  appears  that  she  relieved  the  property  from  the  lien  of  a  purchase 
money  note  out  of  her  own  means,  and  held  it  against  the  estate.  The  ap- 
pellaut,  in  order  to  defeat  this  claim,  lias  relied  on  the  statutory  bar  as  if 
the  appellee  was  attempting,  by  a  suit  in  equity,  to  enforce  this  lien  against 
the  protest  of  her  infant  children.  Whether  the  children  could  defeat  a  re- 
covery by  the  mother  by  reason  of  the  lapse  of  time  we  will  not  stop  to  in- 
quire. The  company  is  not  a  creditor  of  the  estate,  or  interested  in  any 
manner  in  the  property  itself.  It  is  liable  to  the  extent  of  appellee's  interest 
in  the  house  or  building  destroyed,  and  the  plea  of  limitation  is  not  in  the 
way  of  a  recovery.  There  are  several  issues  of  fact  raised  by  the  pleadings 
and  proof— one,  as  to  the  value  of  the  property,  and  another  in  regard  to  the 
property  having  been  left  vacant.  The  view  taken  by  the  court  below  is 
sustained  by  the  testimony  on  the  several  issues. 
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It  is  also  complained  that  the  court  below  erred  Id  refusing  to  transfer  the 
case  to  the  ordinary  docket  after  having  adjudged  that  the  contract  could 
not  be  reformed,  and  the  widow  could  only  recover  to  the  extent  of  her  in- 
terest. It  appears  that  after  the  equitable  issues  had  been  tried  the  court, 
without  objection,  proceeded  to  render  judgment  for  the  appellee  for  the 
value  of  her  interest,  which,  including  the  lien  note,  amounted  to  $1,364, 
with  interest.  After  this  judgment  had  been  rendered  the  appellant,  for 
the  first  time,  moved  to  transfer  the  case.  It  was  then  too  late.  Nor  was  it 
necessary  for  the  trial  court,  the  case  being  in  equity  to  separate  in  his  find- 
ings the  law  from  the  facts,  and  if  it  had  been,  the  law,  as  well  as  the  facts 
presented,  has  been  fully  considered.  The  appellee  in  her  proof  of  loss,  and 
in  an  ordinary  action  that  was,  for  some  reason  dismissed,  swore  that  she 
held  the  fee  simple  title,  and  it  is  argued  that  this  should  estop  her  from  a 
recovery  in  this  case.  We  have  already  in  effect  determined  this  branch  of 
the  case.  It  is  plain  that  no  fraud,  misrepresentation  or  bad  faith  is  to  be 
attributed  to  the  appellee,  and  equally  certain  that  she  failed  to  comprehend 
the  character  of  her  title,  and  labored  uno'er  the  belief,  until  this  issue  was 
raised  by  the  company,  that  she  had  obtained  a  policy  that  covered  fully  the 
cash  value  of  the  entiie  building.  In  this  she  was  mistaken,  but  there  is  no 
reason  in  law,  equity  or  justice  for  denying  her  right  to  recover  the  value  of 
her  own  interest  in  the  subject-matter  of  the  contract.  This  having  been 
adjudged  to  her  by  the  chancellor,  his  judgment  is  now  affirmed  on  the  orig- 
inal and  cross  appeal. 


MUTUAL  BENEFIT  LIFE  INSURANCE  CO.  v.  DAVIESS'  EX'OR,  &c. 
(Filed  November  22,  1888.) 

1.  Life  insurance— Suicide  while  insane — A  policy  of  insurance  provided 
that  14in  the  case  insured  shall  die  by  his  own  hands  »  *  *  this  polioy  to 
be  null  and  void,  except  that  in  case  he  shall  die  by  his  own  hands  while 
Insane  the  amount  to  be  paid  by  this  company  on  the  policy  shall  be  the 
amount  of  the  premium  actually  paid  thereon,  with  the  interest."  The  in- 
sured was  found  dead  with  a  pistol  by  his  side,  from  which  the  ball  which 
caused  his  death  was  fired.  In  this  action  to  recover  the  full  amount  of  the 
policy  the  plaintiff  admitted  that  the  Insured  was  insane  at  the  time  of  his 
death,  but  denied  that  he  died  by  his  own  hand.  Held— That  the  insured 
was  insane  when  he  took  his  life,  if  he  did  so,  is  not  of  itself  sufficient  to 
defeat  the  recovery.  In  order  to  defeat  a  recovery  tie  defendant  must  show 
that  the  insured  knew  the  physical  nature  of  the  act  he  was  about  to  com- 
mit, and  that  it  would  result  in  self-destruction;  but  it  is  not  necessary  for 
the  defendant  to  show  that  he  was  either  legally  or  morally  responsible  for 
his  acts. 

It  was  error  in  this  case  to  instruct  the  jury  that  the  law  presumes  that 
the  insured  did  not  intentionally  shoot  and  kill  himself,  as  no  legal  pre- 
sumption arises  on  such  an  issue. 

2.  Misrepresentations — A  misrepresentation  by  the  insured  in  his  applica- 
tion will  not  avoid  the  policy  unless  material  to  the  risk. 

The  false  statement  of  the  insured  that  he  never  had  " vertigo"  was  not 
material,  as  his  trouble  was  merely  temporary,  the  result  of  indigestion,  and 
did  not  affect  his  general  health. 

8.  Same— Estoppel— Where  an  Insurance  agent,  with  a  full  knowledge  of 
the  facts,  causes  the  assured  to  make  an  untrue  answer  to  a  question  pro- 
pounded in  his  application,  the  company  is  estopped  from  relying  upon  the 
misrepresentation,  in  the  absence  of  fraud  or  bad  faith  on  the  part  of  the 
assured. 
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R.  P.  JacobH  for  appellant. 

John  B.  Thompson  and  Wickliffe  &  Bell  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

On  the  1st  of  March,  in  the  year  1881,  John  B.  T.  David,  a  resident  of  the 
town  of  Harrodsburg,  insured  his  life  in  Mutual  Benefit  Life  Insurance  Co. 
for  the  sum  of  $10,000,  the  amount  of  insurance  in  case  of  his  death  to  be 
paid  to  his  personal  representative.  On  the  morning  of  the  28th  of  March, 
in  the  year  1881,  Davis  was  found  dead  in  one  of  the  stalls  of  his  stable,  a 
short  distance  from  his  dwelling,  with  a  pistol  by  his  side,  from  which,  as 
the  proof  conclusively  shows,  the  ball  was  fired  causing  his  death.  The  ball 
entered  the  baok  part  of  his  head,  near  the  right  ear,  and  came  out  in  front, 
near  the  top  of  his  forehead.  The  preliminary  proof  was  made  as  the  policy 
required,  and  the  company  declining  to  pay  the  insurance,  this  action  was 
instituted  by  his  executor. 

One  of  the  conditions  of  the  policy  is  "that  in  case  the  insured  shall  die 
by  bis  own  hands,  or  in  consequence  of  a  duel,  or  by  reason  of  intemperance,. 
*  *  *  then  this  policy  to  be  null  and  void,  except  that  in  case  he  shall  die 
by  his  own  hand  while  insane,  the  amount  to  be  paid  by  the  company  on 
this  policy  shall  be  the  amount  of  the  premiums  actually  paid  thereon,  with 
interest." 

It  is  pleaded  by  way  of  defense  to  the  action  that  the  insured  took  his  own 
life  with  his  own  hand  by  shooting  himself  with  a  pistol,  and  that  he  was 
insane  at  the  time.  The  defense  also  tendered  the  amount  of  the  premiums 
paid,  with  the  interest,  in  compliance  with  the  terms  of  its  policy,  insisting 
that  this  was  the  extent  of  the  recovery,  in  the  event  other  defenses  that 
were  interposed  were  held  insufficient. 

The  other  grounds  of  defense  relied  on  consist  in  certain  false  statements 
alleged  to  have  been  made  by  the  insured  in  response  to  questions  pro- 
pounded in  the  application  for  insurance,  only  one  of  which  will  be  consid- 
ered, as  all  the  others  seem  to  have  been  abandoned  by  the  defense,  or  at 
least  no  evidence  introduced  to  sustain  them. 

In  the  written  application  the  insured  was  required  to  answer  this  ques- 
tion :  Have  you  had  since  childhood  gravel,  gout,  vertigo,  disease  of  the 
heart,  consumption,  bilious  oolic,  etc.,  to  all  of  which  the  insured  responded 
no.  It  was  alleged  that  the  insured  did  have  vertigo  from  childhood,  and 
that  his  answer  was,  therefore,  untrue,  and  being  material  to  the  risk,  or 
made  so  by  the  contract  between  the  insured  and  the  company,  the  policy 
for  that  reason  is  void.  There  was  a  general  denial  of  these  averments  by 
the  executor,  and  in  the  reply  it  is  averred  that  if  the  assured  had  snch  a 
complaint  it  was  not  material  to  the  risk ;  and,  besides,  he  further  alleged, 
and  the  fact  is  clearly  proven,  that  the  insured,  at  the  time  he  obtained  the 
insurance,  made  a  full  and  frank  statement  to  the  agents  of  the  company  as 
to  his  condition  by  informing  them  that,  prior  to  the  date  of  the  insurance, 
he  had  swimming  or  dizziness  in  the  head,  caused  by  indigestion,  and  being 
informed  by  the  agents  that  the  question  referred  to  diseases  of  a  chronic 
character,  and  that  he  (the  insured)  could  truthfully  say  no,  for  that  reason 
made  such  a  response.  On  this  branch  of  the  case  the  oourt  below  declined 
to  give  an  instruction  asked  by  the   company,  and    in  effect  told  the  jury 
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hat  do  testimony  bad  been  introduced  sustaining  this  part  of  the  defense ; 
or,  if  so,  the  company  was  estopped  from  relying  on  this  erroneous  statement 
to  prevent  the  recovery  because  made  in  good  faith  by  the  insured,  and  at 
the  instance  of,  or  in  explanation  of,  the  meaning  of  the  question  given  at 
tie  time  by  the  agent  of  the  defendant. 

The  first  question  we  will  consider  is :  Did  the  court  err  in  taking  from 
the  jury  the  consideration  of  this  particular  defense?  The  only  witness  in- 
troduced  by  the  defense  on  this  subject  was  Dr.  Price,  who  had  been  the 
family  physician  of  the  insured,  and  testifies  that  some  three  years  before  this 
insurance  was  obtained  the  insured  complained  of  indigestion,  and  had  more 
or  less  vertigo;  that  the  insured  went  to  Crab  Orchard  and  remained  a  short 
time,  returning  feeling  quite  well.  The  witness  did  not  consider  him  seri- 
ously affected,  and,  so  far  as  he  knew,  Davis  had  no  recurrence  of  the  com- 
plaint, and  be  thought  it  merely  temporary.  While  vertigo  is  swimming  in 
the  head,  it  must  be  of  such  a  character  as  renders  the  insurance  moie 
hazardous,  by  affeoting  in  some  way  the  general  health  of  the  insured.  If 
merely  temporary,  the  result  of  indigestion,  or  from  some  cause  that  socn 
ceases  to  exist,  and  the  condition  of  the  insured  is  fully  restored,  it  can  not 
be  regarded  as  material  to  the  risk  the  company  has  assumed.  By  the  ex- 
press provisions  of  the  act  of  Fdbruary  4,  1874,  such  statements  are  to  be 
held  as  mere  representations,  and  not  warranties,  and  before  a  recovery  oan 
be  prevented  on  such  a  ple.i  the  misrepresentation  must  not  only  be  made, 
but  it  must  further  appear  that  it  was  material.  And  in  fact,  regardless 
of  the  act  of  February,  1874,  the  defense,  on  this  branoh  of  the  case,  is  not 
sustained,  as,  on  the  defendant's  own  testimony,  no  misrepresentation  was 
made.  (Germania  Ins.  Co.  v.  Rudwig,  80  Ky.,  223.)  It  also  appears  from 
the  testimony  that  the  insured  explained  to  the  agents  that  he  occasionally 
had  swimming  in  the  head,  and  was  told  by  them  that  his  trouble  was  im- 
material, and  that  he  could  truthfully  answer  the  question,  "No."  This 
testimony  is  uncontradicted,  and  there  was,  therefore,  no  issue  of  fact  on 
this  branoh  of  the  defense  to  try.  The  appellants,  by  their  own  explana- 
tion, or  that  of  their  agents,  with  a  full  knowledge  of  the  facts,  caused  the 
answer  to  be  made,  and  will  be  estopped  from  making  the  defense  in  the 
absence  of  fraud  or  bad  faith  on  the  part  of  the  insured.  (Insurance  Co.  v. 
Wilkinson,  13  Wallace,  2.6;  Rowley  v.  Ins.  Co..  36  New  York,  550;  Bliss  on 
Life  Insurance,  80;  Beal  v.  Ins.  Co.,  16  Wis.,  21;  4  Horwitz  v.  Ins.  Co.r 
40  Mo.,  557.) 

In  the  second  paragraph  of  appellant's  answer  it  is  averied  that  the  in- 
sured, Davis,  took  bis  life  with  his  own  hand,  by  shooting  himself  in  the 
head  with  a  pistol,  and  that  at  the  time  of  the  shooting  he  was  insane.  The 
reply  admits  the  death,  and  that  Davis  was  then  insane,  but  denies  that  he 
died  by  his  own  hand.  In  this  issue  the  case  went  to  the  jury  under  general 
instructions,  and  also  with  the  direction,  at  the  instance  of  the  defendant, 
to  return  a  special  verdict.  On  the  motion  of  the  defendant  two  questions 
were  submitted  to  the  jury  for  answer : 

1st.  Was  the  pistol  shot  wound,  of  which  J.  B.  T.  Davis  died,  inflicted  by 
himself?    To  this  the  jury  responded,  "Yes." 

2d.  If  so,  did  he  at  the  time  he  inflicted  the  wound  know  the  physical 
nature  of  the  act,  and  intend  by  it  to  cause  his  own  death?  To  this  the  jury 
responded,  "No." 

After  propounding  the  special  interrogatories  to  the  jury,  the  court  gave, 
at  the  instance  of  counsel  for  the  plain  tin*,  the  following  instruction  :  "The* 
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law  presumes  that  the  deoeased  did  not  die  by  his  own  hands;  that  he  did 
not  intentionally  sboot  and  kill  himself;  and  the  burden  of  proof  is  on  the 
defendant  to  satisfy  the  jury  from  the  evidence  that  he  did  intentionally 
shoot  and  kill  himself."  The  same  idea  is  embodied  in  instruction  No.  2. 
given  for  the  plaintiff. 

To  the  giving  of  each  of  the  instructions  objection  was  made  and  an  excep 
tion  taken.  In  the  diversity  of  opinion  to  be  found  in  the  text-books,  as  well 
as  the  reported  cases,  as  to  the  effect  the  mental  condition  of  the  insured  at  the 
time  he  takes  his  life,  is  to  have  in  determining  the  question  of  liability  on 
the  part  of  the  company  in  cases  of  this  character,  we  have  found  no  rule 
of  law  or  precedent  upon  which  to  base  these  instructions  for  the  plaintiff. 
The  presumption  to  be  indulged,  if  any,  in  reference  to  an  insane  man  is  that 
he  will  commit  irrational  acts,  and  it  is  this  peculiar  conduct  and  action 
that  enables  the  ordinary  observer  to  perceive  his  mental  derangement.  No 
legal  presumption  arises,  however,  on  an  issue  like  this,  either  the  one  way 
or  the  other,  and  the  jury  should  be  left  to  determine,  from  all  the  evidence 
before  them,  whether  the  insured,  at  the  time  of  the  killing,  had  mind 
enough  to  know  that  if  he  fired  the  pistol  ball  through  bis  head  it  would 
likely  produce  death,  and  fired  the  shot  with  that  intention.  If  the  insured 
had  such  knowledge,  and  fired  the  pistol  for  the  purpose  of  taking  his  life, 
in  that  event  the  extent  of  recovery  must  be  confined  to  the  amount  of  pre- 
miums paid,  with  the  interest  as  provided  by  the  policy.  The  burden  of 
showing  the  condition  of  the  mind  of  the  insured  at  the  time  is  on  the  de- 
fense. 

The  plea  for  the  defense  was  in  avoidance  of  the  policy,  or  such  as  would 
limit  the  recovery  to  the  amount  of  premiums  paid.  The  mere  fact  that  the 
insured  was  insane  when  he  took  his  life  is  not  of  itself  sufficient  to  defeat 
the  recovery.  There  are  many  phases  of  insanity.  The  mind  may  liecome 
so  wrecked  as  to  render  one  incompetent  to  form  a  purpose,  or  to  execute  that 
purpose  when  formed.  One  may  be  rational  on  some  subjeots  and  insane  as 
to  others,  or  his  mind  in  such  a  condition  as  to  relieve  him  from  moral  as 
well  as  legal  responsibility,  and  still  have  mind  enough  to  know  that  to 
shoot  himself  through  the  head  would  result  in  self-destruction,  and  if,  with 
reason  enough  to  know  this  fact,  he  commits  the  act  with  the  intent  to  take 
his  life,  it  is  a  bar  to  the  recovery. 

While  the  fact  of  insanity,  and  the  circumstances  oonneoted  with  the  kill, 
ing,  should  go  to  the  jury  on  this  question  of  intention,  it  is  necessary  for 
the  defense  not  only  to  establish  the  insanity  of  the  insured,  if  denied,  but 
that  he  fired  the  fatal  shot  with  the  intention  to  take  his  life,  for  if  fired 
with  this  intent,  his  knowledge  as  to  the  lesnlt  of  the  act  necessarily  fol- 
lows. Whether  he  was  a  moral,  responsible  agent  or  not  is  an  immaterial 
inquiry.  His  condition  may  have  been  suoh  as  to  exempt  him  from  legal 
and  moral  responsibility,  and  he  may  still  have  had  reason  enough  to  know 
the  physical  nature  of  the  act  he  was  about  to  commit. 

This  case  is  unlike  that  of  the  Life  Ins.  Co.  v.  Terry,  IB  Wallace,  680.  In 
that  ease  the  words  of  the  policy  were  "shall  die  by  his  own  hands/'  acd 
nothing  more. 

The  court  held  in  that  cose  that  the  language  used  referred  to  an  act  of 
criminal  self-destruction,  and  had  no  application  to  one  insane  who,  in  that 
condition,  took  his  life.  The  insured  must  have  been  guilty  of  a  felonious 
suicide  before  the  company  could  avoid  liability  on  its  contract  of  insurance. 

We  have  been  cited  to  many  cases  establishing  the  proposition  that  death 
by  one's  own  hand  when  insane  is  an  act  done  without  mind  to  control  it, 
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and  is  only  death  by  acoident,  and  that  when  the  act  is  not  the  result  of 
thought  or  reason,  should  do  more  be  the  subject  of  punishment  than  if  pro- 
duced by  accident.  Those  oases  all  arise  where  the  words  of  the  policy  are, 
"if  the  insured  die  by  his  own  hand,"  or  shall  commit  suicide,  in  the  latter 
-case  the  court  holding  that  suicide  means  '  'the  deliberate  purpose  to  end 
one's  existence  when  in  the  possession  and  enjoyment  of  his  mental  facul- 
ties." (Breasted  v.  Trust  Co.,  8  N.  Y.,  290;  Insurance  Co.  v.  Broughton, 
109  U.  S.,  121.) 

There  is  something  more  in  the  stipulations  embodied  in  the  policy  before 
us  than  the  language,  if  the  insured  die  by  his  own  hand.  "In  case  he  shall 
die  by  his  own  hand  while  Insane,  the  company  agrees  to  refund  the  pre- 
miums, the  policy  fixing  the  amount  of  recovery." 

The  question  of  criminal  self  destruction  is  not  involved  in  the  contro- 
Tersy,  as  the  contract,  by  its  very  terms,  is  made  to  apply  to  the  insanity  of 
the  insured.  The  object  in  view  in  inserting  such  a  clause  In  the  policy 
may  have  been,  and  doubtless  was,  to  avoid  the  effect  of  the  decisions  con- 
fining the  meaning  of  the  language,  die  by  his  own  band,  to  criminal  self- 
destruction,  or  the  word  suicide  to  the  deliberate  purpose  of  a  sane  man  to 
take  his  own  life.  The  company  enters  into  a  contract  with  the  insured, 
when  perfectly  rational,  that  if  he  should  afterwards  become  insane  and  die 
by  his  own  hand  the  policy  shall  become  void,  or  the  company  liable  to  re- 
turn the  premiums,  with  the  interest,  and  nothing  more. 

This  is  a  reasonable  contract  entered  into  between  parties  capable  of  con- 
tracting, and  is  neither  against  public  policy  nor  unjust  to  the  parties  who 
aocept  its  terms.  In  the  case  of  Bigelow  v.  Insurance  Co.,  the  Supreme 
Court,  in  a  case  similar  to  the  one  before  us.  Mr.  Justice  Davis  delivering 
the  opinion,  said:  "Nothing  can  be  clearer  than  that  the  words  sane  or  in- 
sane were  introduced  for  the  purpose  of  excepting  from  the  operation  of  the 
policy  any  intended  self-destruction,  whether  the  insured  was  of  sound  mind 
or  in  a  state  of  insanity."  It  may  now  be  regarded  as  well  established  that 
intentional  self-destruction  will  avoid  a  policy  containing  conditions  like 
that,  whether  the  act  was  committed  voluntarily  or  from  irresistible  im- 
pulse, unless  the  mind  of  the  insured  was  so  far  gone  when  he  took  his  life 
as  to  render  him  unconscious  that  he  was  taking  his  life  at  the  time  he 
committed  the  act.  In  the  case  of  Pierce  v.  Insurance  Co.,  34  Wis.,  389,  the 
condition  in  the  policy  was  in  these  words:  "Shall  die  by  suicide,  felonious 
or  otherwise,  sane  or  insane."  It  was  held  that  the  language  used  could 
not  be  oonstrued  to  mean  a  criminal  self-destruction,  and  such  a  condition 
released  the  company  from  liability  when  the  self-destruction  was  inten- 
tional. It  results,  therefore,  that  if  the  insured  fired  the  fatal  shot,  and  had 
sufficient  mental  power  at  the  time  to  know  that  it  would  take  his  life,  and 
fired  the  pistol  with  that  intention,  the  recovery  in  this  case  is  limited  to 
the  premiums  paid,  with  the  interest;  while  on  the  other  hand,  if  the  firing 
of  the  pistol  was  not  intentional,  because  of  the  unconsciousness,  on  the 
part  of  the  insured  that  such  an  act  would  take  his  life,  the  recovery  must 
be  had  of  the  principal  sum.  The  shooting  in  such  a  case  must  be  regarded 
as  the  result  of  accident,  as  much  so  as  if  the  pistol  had  gone  off  unex- 
pectedly to  the  insured  and  killed  him.  In  the  discussion  of  the  legal  ques- 
tion applicable  to  the  mental  condition  of  the  insured  we  are  not  to  be 
understood  as  directing  the  court  to  take  from   the  jury  the  question  as  to 
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whether  the  killing  of  the  insured  was  the  result  of  accident  in  tbe  ordinary 
meaning  of  that  word.  If  the  act  was  unexpected  or  unforeseen,  then  there 
is  no  obstacle  in  the  way  of  recovery.-  The  instructions  asked  by  the  plain- 
tiff and  refused  failed  to  embody  the  law  of  the  case,  and,  therefore,  no 
errors  existed  in  refusing  to  give  them.  The  court  below  having  erred, 
however,  in  instructing  tbe  jury  as  asked  by  the  plaintiff,  but  that  law  (the 
insanity  of  the  insured  having  been  admitted)  presumed  that  the  deceased 
did  not  die  by  his  own  hands,  and  also  presumed  that  he  did  not  inten- 
tionally kill  himself,  were  errors  prejudicial  to  the  substantial  rights  of  the 
defense,  and,  therefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  award  the  appellant  a  new  trial,  *»nd  for  proceedings  con* 
slstent  with  this  opinion. 


ALLEN  v.  COMMONWEALTH. 
(Filed  November  22,  1888— Not  to  be  reported.) 

1.  Exclusion  of  witnesses  from  courtroom— The  rule  providing  for  the  ex- 
clusion from  the  courtroom,  upon  the  demand  of  either  party,  of  all  wit- 
nesses, save  the  one  testifying,  does  not  extend  so  far  as  to  require  the 
exclusion  of  attorneys  of  tbe  court  who  are  witnesses,  they  having  the  right 
at  all  times  to  be  present  in  the  courtroom. 

2.  Instruction  as  to  self-defense— Although  tbe  court,  upon  a  former  ap- 
peal in  this  case,  condemned  an  instruction  telling  tbe  jury  that  the  defend- 
ant could  not  avail  himself  of  the  plea  of  self-defense  "if  he  brought  on  the 
difficulty,"  there  being  no  evidence  to  authorize  such  a  limitation  as  to  the 
right  of  self-defense,  yet  as  a  witness  testified  upon  tbe  last  trial  that  the 
accused  had  made  a  threat  against  the  deceased  shortly  before  the  killing, 
this  evidence,  together  with  the  fact  that  the  accused  had  gone  armed  to  the 
house  of  the  deceased  and  begun  an  angry  conversation,  authorized  such  an 
instruction,  it  being  no  longer  merely  a  question  as  to  whether  the  accused 
acted  in  self-defense  at  the  moment  of  the  killing. 

8.  Same— While  the  expression  "brought  on  the  difficulty"  was  objection- 
able as  being  too  indefinite,  yet  as  the  jury  were  told  in  another  instruction 
that  this  must  have  been  done  with  the  intention  of  killing  the  deceased  or 
inflicting  serious  injury  upon  him,  it  plainly  implied  some  act  on  the  part 
of  the  accused,  and  the  jury  could  not  well  have  been  misled   by  the  ex- 
pression, coupled  as  it  was  with  the  required  intention. 
Lewis  MoQuown  for  appellant. 
P.  W.  Hardin  for  appellee. 
Appeal  from  Barren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

This  is  the  second  appeal  in  this  case.  Upon  the  first  trial  the  appellant, 
James  Allen,  was  convicted  of  manslaughter,  and  sentenced  to  the  peniten- 
tiary for  ten  years.  The  judgment  was  reversed  because  the  jury  were  mis- 
instructed.  (Allen  v.  Commonwealth,  9  Ky.  Law  Rep.,  784.)  Upon  a 
retrial  the  appellant  was  again  convicted  of  tbe  same  offense,  but  hie  pun- 
ishment fixed  at  five  years'  confinement  in  the  penitentiary.  He  now  com- 
plains upon  two  grounds. 

The  lower  court,  upon  his  motion,  separated  the  witnesses  and  excluded 
them,  save  the  one  testifying,  from  the  courtroom  during  the  hearing  of  the 
evidence,  except  it   refused  to  enforce  this  rule  as  to  two  of  the  witnesses 
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-who  were  attorneys  of  the  court.  They  were  officers  of  the  court ;  and  the 
rale  does  not  and  should  not,  In  reason,  extend  so  far  as  to  require  their  ex- 
clusion. The  court  should  at  least  have  a  discretion  as  to  whether  it  would 
dispense  with  its  own  officers.  Moreover,  although  a  trial  in  a  particular 
case  may  be  progressing,  yet  the  court  has,  at  the  same  time,  a  general  juris- 
diction in  other  cases,  and  may  make  orders  in  them.  Both  the  duties  and 
rights  of  an  attorney,  therefore,  dictates  that  he  should  have  the  right  to  be 
present  at  all  times  in  the  courtroom. 

It  Is  contended,  secondly,  that  the  lower  court  has  failed  to  follow  the 
former  opinion  of  this  court,  and  has  fallen  into  the  same  error  which  led 
to  the  reversal  of  the  former  conviction.  If  this  be  true,  and  the  same  testi- 
mony only  was  offered  upon  the  last  trial  as  upon  the  first  one,  then  another 
reversal  must  follow. 

The  third  instruction  given  upon  the  first  trial  was  as  follows:  "If,  at  the 
time  of  the  shooting,  the  defendant  believed,  and  had  good  grounds  to  be- 
lieve, that  he  was  then  in  danger,  or  apparent  danger  of  losing  his  life,  or 
receiving  serious  bodily  barm  at  the  hands  of  John  Miller,  he  had  the  right 
to  rid  himself  of  such  danger  by  the  use  of  any  means  then  in  his  posses- 
sion, even  to  the  shooting  of  Miller,  'unless  they  shall  believe  from  the  evi- 
dence that  defendant  brought  on  the  difficulty  in  which  Miller  was  shot, 
and  in  that  event  he  (defendant)  could  not  avail  himself  of  the  plea  of 
self -defense  or  apparent  necessity  until  he,  in  good  faith,  abandoned  the 
difficulty.'  " 

This  court  condemned  the  instruction  upon  the  ground  that  the  evidence 
then  in  the  record  did  not  authorize  the  limitation  contained  in  it  (and  which 
is  quoted  above)  as  to  the  right  of  self-defense,  and  said  that,  upon  the 
testimony  then  introduced,  the  single  question  whether  the  accused  did  the 
shooting  in  self-defense  should,  upon  proper  instructions,  have  been  sub- 
mitted to  the  jury.  It  also  declared  in  substance  that  the  term  "brought 
on,"  as  used  in  the  instruction,  was  too  general,  because  it  left  out  of  view 
the  intention  of  the  appellant  in  going  to  where  the  deceased  was,  and  au- 
thorized the  jury  to  find  that  the  accused  "brought  on"  the  difficulty  by 
merely  going  to  the  house  of  the  deceased,  or  opening  a  conversation  with 
him.  In  short,  that  a  jury  thus  instructed  might  find  that  a  party  had 
brought  on  a  difficulty  by  an  idle  word,  or  a  jest,  although  there  was  no  in- 
tention to  injure.  The  instruction  was  also  objectionable  because  it  only 
required  the  jury  to  believe  from  the  evidence  that  the  accused  brought  on 
the  trouble,  and  permitted  them  to  find  upon  this  question  upon  a  mere 
preponderance  of  evidence.  Upon  the  last  trial,  however,  a  witness  was  in- 
troduced who  did  not  testify  upon  the  former  trial.  He  proved  in  sub- 
stance a  threat  by  the  accused  toward  the  deceased  made  shortly  before  the 
killing.  The  witness  was  contradicted;  but  the  jury  may,  and  doubtless 
<lid,  judging  from  their  verdict,  believe  him.  It  was  their  province  to  pass 
upon  his  testimony.  With  it  before  them,  together  with  the  fact  that  the 
accused  had  gone  armed  to  the  house  of  the  deceased  and  began  an  unpleas- 
ant and  angry  conversation  with  him,  it  was  no  longer  a  mere  question 
whether  the  accused,  at  the  moment  of  the  difficulty,  acted  in  self-defense. 

Objection  is  made  to  the  fifth  instruction,  which  relates  to  this  point,  and 
which  was  given  upon  the  last  trial.  It  reads  thus:  "The  court  further  in- 
structs the  jury  that  if  they  shall  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  willfully  brought  on  the  difficulty  with 
the  deceased,  John  Miller,  for  the  purpose,  and  with  the  formed  design,  to 


Digitized  by 


Google 


584  HERNDON  V.  THE  LOUISVILLE  BANKING  CO. 

kill  him,  or  to  inflict  upon  his  person  serious  injury  with  a  pistol,  and  be 
did  so,  then  h  >  can  not  avail  himself  of  the  plea  of  self  defense  or  apparent 
necessity  unless  before  the  shooting  be  withdrew,  or  attempted  in  good 
faith  to  withdraw,  from  the  difficulty,  and  avoid  the  same." 

This  is  an  affirmative  statement  of  the  law  relative  to  appellant's  liability, 
If  he  provoked  the  difficulty  with  an  intention  to  injure  or  kill  the  deceased. 
The  jury  were  required  to  believe  it  beyond  a  reasonable  doubt.  It  is  true 
it  used  the  objectionable  phrase  "brought  on,"  but  it  distinctly  told  the 
jury  that  this  must  have  been  done  with  the  intention  of  killing  the  de- 
ceased or  inflicting  serious  injury  upon  him.  It  plainly  implied  some  act 
upon  the  part  of  the  appellant,  and  required  the  jury  to  believe,  beyond  a 
reasonable  doubt,  that  it  was  done  with  an  intention  to  provoke  a  difficulty 
in  order  thut  he  might  kill  or  injure  the  deceased.  They  could  not  well 
have  been  misled  by  the  expression,  coupled  as  it  was  with  the  required 
intention. 

Independent  instructions  were  given  at  the  instance  of  the  appellant,  de- 
fining bis  right  of  self-defenese,  and  which  were  fully  as  favorable  to  him 
as  he  had  a  right  to  demand. 

The  transaction  has  been  twice  investigated  by  a  jury.  Twenty-four  of 
appellant's  neighbors  have,  after  hearing  the  evidence,  concurred  in  finding 
him  guilty.  The  last  trial  appears  to  have  been  a  fair  one  and  conducted 
in  accordance  to  law,  and  the  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


HERNDON  v.  THE  LOUISVILLE  BANKING  CO. 
(Filed  November  13.  1888.) 

The  relation  between  a  bank  and  a  depositor  is  that  of  debtor  and  cred- 
itor, and  as  long  as  that  relation  exists  the  bank  must  honor  the  drafts  or 
checks  of  the  depositor  in  the  order  in  which  they  are  presented,  to  the  ex- 
tent of  the  deposit.  But  when,  on  account  of  any  legitimate  transaction, 
the  relation  is  shifted,  and  the  balance  of  the  account  is  against  the  de- 
positor, the  bank  is  not  required  to  respond  to  the  demand  of  the  holder  of 
a  check  which  was  drawn  before  this  altered  condition,  but  of  which  the 
bank  had  no  notice  until  afterwards. 

H.  &  M.  executed  and  delivered  to  appellant  a  check  on  appellee's  hank 
for  |500.  When  the  check  was  drawn,  and  when  it  was  presented  for  pay- 
ment, H.  &  M.  had  fHOO  to  their  credit  in  the  bank.  After  the  check  was 
drawn,  but  be  fire  the  bank  had  any  notice  of  its  existence,  the  bank  cashed 
for  H  &  M.  a  draft  for  13,000,  which,  when  presented  to  the  drawee  for  pay- 
ment, was  dishonored.  In  this  action  by  appellant  against  the  bank  upon 
the  chpck  executed  to  him,  Held— That  H.  &  M.  became  indebted  to  the 
bank  to  the  amount  of  the  draft  when  it  was  presented  for  payment  and 
was  dishonored,  and  that  the  hank  had  the  right  to  retain  the  $8C0  then  on 
the  credit  side  of  H.  &  M.'s  account  as  a  credit  on  said  indebtedness. 

FaiTleigh  &  Straus  for  appellant. 

Barnett,  Miller  &  Barnott  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Barbour. 
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The  law  and  facts  of  this  cose  were  submitted  to  the  court,  and  the  facts 
found  were  these:  On  the  3d  of  December,  1887,  Hodgen  &  Miller  executed 
and  delivered  to  the  appellant,  Herndon,  their  check  upon  the  appellee's 
bank  for  $500,  which  was  presented  to  the  bank  for  payment  on  the  5th  of 
December,  when  the  bank  refused  to  pay  it.  When  the  check  was  drawn, 
and  when  it  was  presented  for  payment,  Hodgen  &  Miller  had  fSOO  to  their 
credit  in  the  bank.  The  check  was  not  paid  because  of  the  existence  of  the 
following  facts:  On  the  2d  of  December,  the  day  before  the  check  was  drawn, 
Hodgen  &  Miller  drew  their  bill  of  exchange  In  favor  of  tbe  bank  on  the 
Hodgen  Commission  Co.,  of  Cincinnati,  O.,  for  $3,000.  Hodgen  &  Miller 
procured  the  bank  to  accept  this  bill  as  cash,  and  to  place  the  amount  hereof 
to  their  credit.  The  bill,  which  was  payable  on  demand,  was  sent  by  the 
bank  to  Cincinnati  for  collection,  and  was,  on  the  3d  dfiy  of  December,  pre- 
sented to  the  drawee  for  payment.  Payment  was  refused,  and  it  was  pro- 
tested for  nonpayment,  of  which  the  bank  was  notified  the  same  day.  On 
tbe  morning  of  the  5th  of  December  Hodgen  &  Miller  made  an  assignment 
for  the  benefit  of  their  creditors,  and  this  fact  was  known  to  the  bank  be- 
fore the  check  was  presented  to  it,  and  before  it  knew  that  such  check 
existed. 

At  the  time  the  draft  was  drawn  and  cashed  for  Hodgen  &  Miller,  they 
bad  no  funds  with  the  drawee,  nor  did  they  have  any  credit  with  the  drawee 
that  gave  them  the  right  to  expect  that  the  draft  would  be  honored.  Upon 
these  facts  the  court  adjudged,  as  matter  of  law,  that  Hodgen  &  Miller  be- 
came indebted  to  tbe  bank  to  the  amount  of  the  draft  whin  it  was  presented 
for  payment,  and  was  dishonored,  and  that  tbe  bank  had  the  right  to  re- 
tain the  t&OO,  then  on  the  credit  side  of  Hodgen  &  Miller's  account,  as  a 
credit  upon  said  indebtedness.  The  correctness  of  these  conclusions  of  law 
is  the  sole  question  raised  by  this  appeal. 

It  is  the  settled  law  of  this  State  that  the  payee  of  a  check  may,  after  its 
presentment  to  tbe  bank  and  the  bank's  refusal  to  pay,  maintain  an  action 
thereon  against  the  bank,  iPthe  drawee  of  the  check  had,  at  the  time  of  the 
presentment,  sufficient  funds  in  the  bank  to  pay  it.  It  is  also  well  settled 
that  the  drawing  and  delivery  of  a  check  is,  as  between  the  drawer  and 
holder,  an  appropriation  of  the  amount  of  the  check  in  the  hands  of  the 
bank;  but  we  are  of  opinion  that  until  the  bank  has  notice  of  the  existence 
of  the  check  it  can  not  be  affected  by  it- its  liability  is  not  fixed  until  the 
check  is  presented. 

The  relation  between  the  bank  and  the  depositor  is  that  of  debtor  and 
creditor,  and  as  long  as  it  exists  the  bank  must  honor  the  drafts  or  checks 
of  the  depositor,  in  the  order  in  which  they  are  presented,  to  the  extent  of 
tbe  deposit.  But  when,  on  account  of  any  legitimate  transaction  between 
the  parties  the  relation  is  shifted,  and  the  balance  of  the  account  is  against 
the  depositor,  it  seems  to  us  that,  upon  principle,  the  bank  should  not  be 
required  to  respond  to  the  demand  of  the  holder  of  a  check  which  was  drawn 
before  this  altered  condition,  but  of  which  the  bank  had  no  notice  until 
afterwards. 

If,  as  must  be  conceded,  the  depositor  can,  after  a  check  is  delivered  to 
tbe  holder  and  before  it  is  presented  to  the  bank,  draw  out  the  fund,  and 
thus  defeat  the  check,  we  see  no  reason  why  any  contract  that  the  depositor 
shonld  make  with  the  bank,  which  would  result  in  denying  to  him  the 
right  to  draw  upon  the  bank,  would  not  justify  the  bank  in  refusing  to  pay 
the  holder  of  a  previously  drawn  check,  of  which  the  bank  had  no  notice. 
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When  the  holder  of  the  oheok  presents  it  for  payment  he  has  no  better  right 
to  demand  the  amount  of  the  bank  than  the  drawer  himself  would  have  if 
he  had  not  given  the  check.  Therefore,  it  seems  clear  that  the  liability  of 
the  bank  arises  when  the  check  is  presented,  and  not  when  it  is  drawn. 

In  Morse  on  Banking,  page  84,  the  author  says:  "The  rule  may  be  broadly 
stated  that  the  bank  has  a  general  lien  on  all  moneys  and  funds  of  a  de- 
positor in  its  possession  for  the  balance  of  the  general  account.  Of  court e 
so  long  as  the  balance  is  in  favor  of  the  depositor  the  lien  has  no  vitality  Id 
it  But  when  the  payment  upon  an  overdraft,  a  discount,  an  acceptance  or 
other  species  of  advance  or  loan  by  the  bank  to  him  creates  an  indebtedness 
in  bis  bank,  all  the  funds  which  the  bank  has  to  his  credit  may  be  applied 
upon  such  indebtedness  until  it  is  fully  discharged.  And  in  the  Masonic  Sav- 
ings Bank  v.  Bangs,  8  Ky.  Law  Rep.,  18,  the  c  )urt  says :  "The  right  of  a  bank 
to  a  genera]  lien  on  the  money  and  funds  of  the  depositor  in  its  vaults  for  the 
payment  of  the  balance  of  the  general  account  of  the  depositor  is  recognlztd 
by  all  the  elementary  books  on  the  subject  of  banks  and  banking,  and  sus- 
tained by  an  unbroken  line  of  American  decisions.  So  where  a  depositor  is 
Indebted  to  the  bank,  his  funds  in  the  bank  may  be  applied  to  the  payment 
of  the  debt  at  its  maturity,  and  the  failure  of  the  bank  to  make  such  an  ap- 
plication has  been  held  to  discharge  the  endorser  or  sureties. "  Death  ridge 
v.  Crumbaugh,  8  Ky.  Law  Rep..  593,  cited  by  counsel,  is  not  in  point.  There 
the  contract  was  between  an  attaching  creditor  and  the  bolder  of  a  check 
which  was  drawn  and  delivered  before,  but  was  not  presented  for  payment 
until  after,  the  fund  in  hank  to  the  credit  of  the  drawee  of  the  check  had 
been  attached.  In  such  case  the  only  right  to  the  fund  that  the  attaching 
creditor  had  was  derived  through  the  debtor,  and  as  he  had  by  drawing  the 
check,  as  between  him  and  the  holder  of  it,  transferred  the  amount  to  the 
latter,  and  could  not,  as  against  him,  assert  any  right  to  the  amount,  his 
attaching  creditor  could  not. 

As  said  by  the  court,  "the  bank  by  accepting  the  deposit,  became  ihe 
debtor  of  the  depositor,  and  agrees  to  pay  the  amount  to  his  credit  as  he 
may,  by  checks  drawn  from  time  to  time,  direct,  and  the  rights  of  conflict- 
ing claimants  to  the  fund  due  by  the  bank  to  the  depositor  must  of  necessity 
rest  upon  the  fact  as  to  whiob  has  the  first  or  better  claim,  just  as  it  does  in 
case  of  the  ordinary  assignment  of  any  claim  or  chose  in  action." 

In  this  case,  when  the  draft  was  presented  at  Cincinnati,  and  its  payment 
refused,  that  instant  Hodgen  &  Miller  become  indebted  to  the  bank  in  the 
sum  of  $3,000;  and  when  Herndon,  two  days  afterwards,  presented  this 
check  to  the  bank,  instead  of  the  bank  owing  them  the  amount  of  the  check 
they  owed  the  bank  f2,20n. 

Under  these  circumstances,  we  know  of  no  rule  of  law  or  justioe  which 
requires  the  bank  to  pay  this  check,  of  which  it  bad  no  notice  until  the 
check  was  presented  to  it.  The  check  was  drawn  the  same  day  the  draft 
was  dishonored.  Which  act  occurred  first  does  not  appear.  The  defendant 
in  effect  avers  that  Hodgen  &  Miller  were  indebted  to  the  bank  on  account 
of  the  dishonored  draft  at  the  time  the  check  was  drawn.  This,  however, 
we  do  not  deem  material. 

We  have  discussed  the  case  upon  the  theory  presented  by  counsel  for  the 
appellant,  and  hold  that  the  bank  is  not  liable  upon  the  broad  ground  that, 
at  the  time  the  check  was  presented,  the  bank  owed  the  drawee  nothing. 

The  judgment  is  affirmed. 
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RIVES  v.  WOOD. 
Filed  December  5,  1888.    Appeal  from   Marion   Circuit  Court.    Opinion   of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Malicious  prosecution— A  controversy  between  appellant  and  a  turnpike 
company  as  to  appellant's  liability  to  pay  toll  at  a  gate  on  the  company's 
road  culminated  in  the  appellee,  the  president  and  the  company,  suing  out 
a  warrant  having  appellant  arrested  on  the  charge  of  attempting  to  evade 
the  payment  of  tolls.  That  trial  resulted  in  the  acquittal  of  appellant,  and 
thereupon  he  instituted  this  suit  against  appellee  for  a  malicious  prosecu- 
tion.   Held— 

1.  Evidence— Evidence  as  to  what  the  tol lga there r  said  after  the  arrest 
simply  relating  to  the  right  still  claimed  by  the  company  to  collect  toll,  but 
at  a  different  rate  from  that  theretofore  demanded,  was  incompetent,  and 
was  properly  rejected. 

2.  Same— What  the  gate-keeper  said  to  appellee  relative  to  what  took  place 
at  the  time  it  was  claimed  appellant  evaded  the  payment  of  toll  was  com- 
petent, and  was  properly  admitted,  as  it  was  necessary  to  illustrate  the 
grounds  upon,  and  the  motive  with  which,  appellee  acted. 

3.  Same— As  the  board  of  directors  had  suspended  the  collection  of  toll 
until  they  could  investigate  the  question  as  to  their  right  to  charge  appel- 
lant and  others  toll,  and  in  making  that  investigation  appellee,  in  addition 
to  taking  advice  from  attorneys,  read  the  charter  and  amended  charter  of 
the  company  to  inform  himself,  they  were  thereby  made  a  part  of  his  acts, 
and  as  a  part  of  what  he  did,  and  as  illustrating  the  motive  with  which  he 
acted,  they  were  competent  evidence. 

4.  Same— The  court  properly  refused  to  allow  the  attorney  upon  whose  ad- 
vice appellee  acted,  to  state  what  his  advice  would  have  been  if  appellee  had 
stated  the  facts  as  appellant  claimed  them  to  be,  appellee  having  stated  the 
facts  as  stated  to  him  by  the  gate-keeper,  upon  whose  information  he  had 
the  right  to  rely. 

5.  Instructions — If,  as  a  matter  of  law,  appellant  was  in  duty  bound  to 
pay  toll  at  the  time,  it  was  for  the  jury  to  say,  from  all  the  facts  given  in  evi- 
dence as  to  what  occurred  at  that  time,  whether  there  was  or  not  probable 
grounds  to  believe  that  appellant's  purpose  was  to  evade  the  payment  of  toll, 
and  an  instruction  singling  out  one  fact  of  many,  and  telling  the  jury  that 
one  fact  excluded  the  idea  of  probable  cause  for  the  arrest,  was  properly  re- 
fused. 

6.  Turnpikes— Toll— A  turnpike  company,  unless  its  charter  provides  other- 
wise, has  the  right  to  collect  toll  from  persons  passing  through  its  gates, 
although  the  distance  traveled  and  to  be  traveled  is  less  than  one  mile. 

7.  New  trial— The  court  properly  refused  appellant  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  as  there  was  no  diligence  after  appel- 
lant ought  to  have  known  the  evidence  was  important. 

Ben.  Spalding  and  C.  S.  Hill,  Jr.,  for  appellant ;  ^Thompson  &  McCord 
for  appellee. 

KENTON  INSURANCE  CO.  v.  WIGGENTON. 
Filed  December  6,  1888.    Appeal  from  Carroll   Circuit  Court.    Opinion   of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Insurance — Proof  of  loss — Where  a  policy  of  Are  insurance  provides  that 
no  action  can  be  maintained  without  the  preliminary  proof  of  loss  required 
by  the  policy,  the  objection  for  the  want  of  such  proof,  whether  by  demur- 
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rer  to  the  petition  or  by  answer,  Is  in  the  nature  of  a  plea  in  bar;  but  this 
plea  can  not  be  made  available  if  there  is  a  denial  of  liability,  or  if  the  com- 
pany has  done  anything  to  induce  the  belief,  upon  the  part  of  the  insured, 
that  the  preliminary  proofs  are  not  desired  or  deemed  important. 

In  this  oase  the  company  induced  the  insured  to  believe  that  it  would  send 
one  of  its  agents  to  see  about  the  loss.  It  6ent  the  agent  to  the  county  seat, 
within  four  miles  of  the  site  of  the  destroyed  property,  and  he,  after  exam- 
ining the  title  to  the  property  and  satisfying  himself  that  the  company  was 
not  liable  by  reason  of  a  defect  In  the  title,  returned  without  communicating 
with  the  insured.  In  addition  to  this  the  company,  by  its  answer,  denies 
all  liability  upon  the  contract,  and  claims  that  it  is  void.  Held— That  after 
doing  this  the  company  can  not  be  heard  to  say  that  the  plaintiff  should 
have  furnished  preliminary  proofs  of  loss,  as  they  were  useless  if  there  was 
no  liability. 

2.  Misrepresentation  an  to  title— The  insured  represented  that  he  was  the 
owner  in  fee  of  the  insured  building  and  of  the  land  on  which  it  stood, 
whereas  he  was  the  owner  of  only  an  undivided  fourth  of  the  land  in  fee, 
but  owned  an  estate  for  life  in  all  of  the  tract  not  owned  in  fee.  He  had, 
however,  erected  the  insured  building  under  the  belief,  in  good  faith,  that 
he  was  the  owner  of  the  entire  tract  in  fee.  Held— That  in  a  division  of  the 
land  the  insured  would  have  been  entitled  to  have  his  one-fourth  interest  in 
the  land  allotted  to  him  so  as  to  have  included  the  bouse,  and  without 
taking  its  value  into  consideration.  So  it  results  that  he  was,  in  fact  and 
in  law,  the  owner  in  fee  of  the  insured  building  and  the  land  on  which  it 
stood,  and  he  is  entitled  to  recover  on  the  policy,  although  it  provides  that 
it  shall  be  void  if  the  interest  of  the  insured  be  other  than  the  uncondi- 
tional ownership. 

8.  Insured  property  "in  litigation1'— A  litigation  in  which  the  insured  is 
claiming  five  eighths  of  the  land,  instead  of  one-fourth,  is  not  sufficient  to 
avoid  the  policy  under  a  provision  therein  that  it  shall  be  void  if  the  prop- 
erty is  "in  litigation." 

Collins  &  Fenley  for  apppellant;  George  C.  Drane  for  appellee. 

CARTER  BROTHERS  &  CO.  v.  WHITE,  GREEN  &  HUFFAKER,  &c. 

Filed  December  5,  1888.    Appeal  from  Barren  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

Exemptions— Pleading— Appellants,  who,  by  their  answer,  deny  that  a 
s  im  of  money  paid  to  them  upon  a  debt  due  them  was  any  part  of  the  es- 
tite  of  their  debtor  which  had  passed  to  his  creditors  by  reason  of  an  act 
done  by  him  which  operated  as  an  assignment,  state  that  the  debtor  "is  a 
man  with  family,  a  wife  and  infant  children."  Held— That  this  answer  is 
insufficient  to  show  that  the  debtor  was  entitled  to  the  money  a6  exempt 
from  his  debts,  under  the  act  of  April  22.  Ih84,  as  only  a  bona  fide  house- 
keeper with  a  family  is  entitled  to  the  exemptions  named  in  that  act.  Be- 
sides, it  was  necessary  to  aver  that  the  debtor  did  not  have  the  specific 
articles  of  personal  property  in  lieu  of  which  the  money  is  allowed. 

Boles  &  Duff  for  appellants;  Lewis  McQuown  for  appellees. 

CONN  v.  CORRY. 

Filed  December  6,  1888.     Appeal  from  Carroll   Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  reversing. 

Pleading— Departure— Appellant  sued  appellee  on  a  promissory  rote,  alleg- 
ing in  his  petition  thaf  "no  part  of  said  debt  has  teen  paid,  except  the  in- 
terest, up  to  June  8,  1887. "  Appellee  answered  that  he  was  surety  only,  and 
that  each  of  the  sums  credited  on  the  note  was  paid  by  the  principal  as  in- 
terest in  advance,  pursuant  to  an  agreement  whereby  he  thus  procured  an 
extension  of  time.  Appellant  offered  a  reply,  which  was  rejected,  denying 
that  there  was  any  agreement  to  extend  time,  or  that  any  of  the  payments 
were  made  for  interest  in  advance,  and  alleging  that  a  penoll  memorandum 
on  the  note,  showing  the  credits,  was  not  made  when  the  payments  were 
made,  but  subsequently,  and  for  the  purpose  of  showing  how  much  was  due. 
Following  the  last  credit,   of  date  April  9,  1887,  was  this  memorandum: 
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makes  a  balance  of  interest  up  to  June  8,  1£87. "    Held— That  the 

lid  have  been  allowed.    It  in  effect  corrected  the  allegation  in  the 

at  no  part  of  the  debt  had  been  paid  except  the  interest  up  to 

V,  as  it  showed  that  the  several  payments  were  made  on  the  note 

xiy.    The  entry  quoted  may  have  been   made  after  all  the  payments 

.  oeen  made,  and  as  expressing  merely  the  plaintiff's  opinion  how  those 

credits  should  be  applied. 

Geo.  C.  Drane  for  appellant ;  M.  J.  Dudley  for  appellee. 

WARE  v.  STEVENSON. 

Filed  December  5,  1838.    Appeal  from  Kenton  Chancery  Court.    Opinion  of" 

the  court  by  Judge  Bowden,  affirming. 

Conditional  acceptance  of  order— A  and  B  made  a  written  contract,  whereby 
B  agreed  to  famish  all  material  and  do  all  the  work  in  the  erection  of  a 
wall  on  A's  premises.  It  was  agreed  that  B  should  be  entitled  to  monthly 
payments  of  75  per  cent,  of  the  value  of  the  work  done,  on  production  of  the 
engineer's  certilicate.  It  was  also  agreed  that  during  the  progress  of  the 
work  the  whole  work  should  be  at  B's  risk.  C  sold  and  delivered  to  B 
stone,  to  be  used  in  the  wall,  at  the  agreed  price  of  $752.50,  and  B  endorsed 
on  the  bill  for  the  stone  a  request  to  A  to  pay  the  amount  to  C.  By  a 
writing  thereon  A  assumed  to  accept  and  pay  "this  order"  as  soon  as  his 
indebtedness  to  B  should  reaoh  "the  amount  of  $752.50,  certified  by  Ander- 
son &  Hobbs, "  who  weie  the  engineers.  After  the  acceptance  there  was  an 
estimate  made,  upon  which  A  paid  B  $400.  As  a  result  of  defective  work, 
done  in  the  month  for  which  that  estimate  was  made,  the  wall  was  subsa- 
quenty  destroyed  before  completion,  and  A's  lot  was  injured.  In  this  action 
by  C  against  A,  upon  the  order  accepted  by  A.,  Held— That  in  this  state  of 
case  it  can  not  be  said  that  A  was.  under  his  contract,  ever  indebted  to  B 
in  any  sum  whatever  after  the  acceptance  of  the  order,  and  C  can  not  re- 
cover. 

Tisdale  &  Gray  for  appellant;  Wm.  Goebel  for  appellee. 

NEALE  v.  RECTOR,  CURATOR. 

Filed  December  5,  1888.    Appeal  from  Wayne  Circuit  Court.     Opinion  of  the 
court  by  Judge  Bowden,  affirming. 

1.  Proof  of  execution  of  note— Appellant  sued  appellee,  as  curator  of  the 
estate  of  Edward  Maloney,  on  a  note  signed  "Edward  (his  X  mark)  Ma- 
loney, "  without  attestation,  upon  which  several  credits  were  endorsed.  The 
answer  pleaded  non  est  factum  and  limitation,  denying  that  the  alleged 
payments  were  made.  There  was  no  direct  evidence  of  the  execution  of  the 
note;  the  utmost  the  evidence  tended  to  show  was  an  existing  indebtedness 
for  some  amount,  and  that  the  plaintiff  had  had  the  note  in  possession  ever 
since  its  date,  and  had  entered  the  credits  endorsed.  Held— That,  conceding 
that  a  note  so  signed  without  an  attesting  witness  may  be  valid,  it  never- 
theless devolved  on  the  plaintiff  to  prove  in  some  way  that  Maloney  executed 
the  note,  and  as  the  evidence  did  not  conduce  to  show  that  fact,  a  peremp- 
tory instruction  for  the  defense  was  proper. 

2.  Evidence— The  plaintiff  was  not  a  competent  witness  to  prove  the  exe- 
cution of  the  note,  or  that  Maloney  made  the  alleged  payments,  or  that  the 
credits  were  entered  by  his  direction. 

J.  C.  Sanfley  and  Anderson  &  Herndon  for  appellant;  J.  Knox  Taylor 
and  John  W.  Tuttle  for  appellee. 

MARKS  BROS.  v.  SQUAIR  &  CO. 

Filed    December  5,  1888.     Appeal  from   Nelson   Circuit   Court.     Opinion   of 

the  court  by  Presiding  Judge  Ward,  reversing. 

Set  off— Appellants  sued  appellees  upon  an  account,  and  appellees  pleaded 
as  a  set-off  a  claim  of  damages  for  an  alleged  breach  of  warranty  of  title  to- 
certain  chattels  which  they  had  bought  from  appellants,  and  the  set-off  wast- 
allowed  by  the  judgment  appealed  from.  Held— That  as  the  demand  of  ap- 
pellees, although  ^arising  out  of  contract,  is  for  unliquidated  damages,  it, 
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oan  not  be  pleaded  as  a  set-off.    The  rule  in  this  regard  as  it  existed  under 
the  Code  of  1854  has  not  been  changed  by  the  Code  of  1877. 
John  S.  Kelley  foi  appellants;  Nat.  W.  Halstead  for  appellees. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  PIPES. 
Filed  December  5,  1888.    Appeal  from  Marion   Circuit  Court.     Opinion  of 

the  court  by  Judge  Barbour,  affirming. 

1.  Railroads— Negligence— Appellee  was  riding  on  horseback  along  a  road 
-which  ran  near  to  and  parallel  with  appellant's  railroad,  when  a  train  ap- 
proaching from  behind  frightened  her  horse,  which  ran  about  1,200  yards, 
when  the  horse,  the  train  having  oaught  up  with  it,  threw  her.  In  this 
action  by  her  against  appellant,  the  trainmen  claim  that  their  reason  for 
not  applying  tlie  brakes  was  that  it  would  have  been  necessary  to  have 
sounded  the  whistle  in  order  to  do  so,  and  that  this  would  have  increased 
the  fright  of  the  horse.  Held — That  it  was  for  the  jury  to  say  whether, 
under  all  the  circumstances,  it  would  have  been  prudent  to  sound  the 
whistle  for  the  application  of  brakes,  and  the  court  can  not  say  that  their 
verdict  for  plaintiff  is  flagrantly  against  the  evidence. 

2.  Excessive  verdict— A  verdict  for  $100  was  not  excessive,  for,  while  the 
plaintiff  received  no  great  bodily  injury,  she  must  have  been  greatly  fright- 
ened. 

W.  J.  Lisle  for  appellant;  S.  A.  Russell  for  appellee. 

GOUGH'S  ADM'R  v.  ALVEY  &  CO. 
SAME  v.  SAME. 
Filed  December  5,  1888.  Appeals  from  Union  Circuit  Court.     Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Claims  against  decedent's  estates— In  an  action  instituted  against  a 
personal  representative  and  the  heirs  of  a  decedent  the  defendants  can  only 
take  advantage  of  the  want  of  the  proper  verification  and  demand  before  or 
at  the  time  of  filing  answer.    After  that  it  is  too  late. 

2.  Same— Interest— As  there  was  no  objection  made  to  the  prosecution  of 
the  action  for  the  want  of  verification  and  demand,  and  no  defense  to  the 
action  or  the  plaintiff's  right  to  recover  acnrued  and  accruing  interest,  the 
<Jourt  can  not  assume,  in  order  to  reverse  the  judgment,  which  allows  in- 
terest accruing  after  the  death  of  the  debtor,  that  an  affidavit  copied  into 
the  record  was  the  only  verification  of  the  demand  that  was  made.  If  the 
objention  had  been  made  the  plaintiff  might  have  been  able  to  show  that  he 
made  the  required  affidavit  and  demand  within  one  year  alter  the  appoint- 
ment of  the  administrator. 

3.  The  plea  of  limitation  is  a  personal  plea,  and  such  a  plea  by  one  defend- 
ant will  not  inure  to  the  benefit  of  other  defendants. 

Ken  Chapeze  fur  appellant;  J.  W.  Marshall  for  appellees. 

ALVORD  &  SONS,  &c.  v.  MALLORY  &  SON,  &c. 
Filed  October  24,  1888.    Appeal  from  Louisville  Chancery  Court.    Opinion 
of  the  court  by  Judge  Bowden,  reversing. 

1.  Assignments  by  operation  of  law— Of  this  action  in  equity  assailing  as 
a  preference  a  mortgage  executed  by  a  debtor  to  his  creditor,  the  equitable 
jurisdiction  was  exclusive.  And  in  such  cases  this  court,  with  deference 
to  the  opinion  of  the  chancellor,  will  review  the  evidence  and  will  reverse 
when  satisfied  that  the  finding  of  fact  is  against  the  weight  of  the  evidence. 

2.  Same— It  is  a  sufficient  answer  in  suoh  a  case  to  deny  that  the  plaintiffs 
•are  creditors. 

3.  Same— The  evidence  shows  that  the  debtor  knew  at  the  time  of  the  exe- 
cution of  the  mortgage,  attacked  as  a  preference,  that  he  was  insolvent. 
The  burden  of  showing  ignorance  was  upon  him. 

4.  Same— When  an  act  done  is  clearly  a  preference  as  matters  then  stand, 
and  will  result  in  an  unequal  distribution  of  an  insolvent's  estate,  unless 
Chat  result  is  prevented  by  some  future  successful  transaction,  the  act  is  an 
assignment. 
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The  fact  that  the  chief  purpose  of  the  debtor  in  this  case  was  to  lull  the 
fears  of  the  mortgagees  so  as  to  obtain  additional  credit,  whereby  he  hoped 
to  be  able  to  puy  all  ho  owed,  does  Dot  prevent  the  mortgage  from  operating 
as  an  assignment. 

5.  Same— Mortgage  to  secure  future  advances— The  mortgage  recites  an 
existing  indebtedness,  and  that  the  debtor  "will  continue  to  make  pur- 
chases in  the  future  and  inaur  other  indebtedness,"  aEd  that  the  object  of 
the  mortgage  is  "to  secure  payment  of  said  existing  indebtedness,  and  io 
secure  said  future  indebtedness  when  created."  The  mortgagees  acted  in 
perfect  good  faith  in  taking  the  mortgage,  and  made  subsequent  advarcfs- 
on  the  security  obtained.  Held— That  the  lien  attached  as  a  security  for 
each  bill  when  it  was  created;  and,  being  contemporaneous,  it  is  not  affected 
by  the  statute. 

6.  Same— It  is  not  essential  that  a  mortgage  to  secure  future  cdvances- 
shall  contain  a  stipulation  that  they  shall  be  made,  nor  that  the  limit,  either 
in  time  or  amount,  shall  be  fixed. 

7.  Negligence — The  mere  fact  that  flsh  which  had  been  shipped  were  found 
spoiled  eighteen  hours  after  their  arrival,  without  any  evidence  to  show  that 
they  bad  been  kept  under  conditions  not  calculated  to  produce  that  result,, 
does  not  tend  to  show  negligence  in  the  original  packing. 

D.  M.  Rodman  and  W.  S.  Watts  for  appellants;  Young  &  Trabue  for  Mal- 
lory  &  Co: ;  Brown,  Humphrey  &  Davie  for  German  Insurance  Bank ;  W~ 
Mix  and  C.  B.  Seymour  for  appellees. 

CARTER  v.  WILLIAMSON,  &c. 

SAME  v.  VETTER. 

Filed  October  10,  1883.    Appeals  from   Louisville  Law  and   Equity  Courts 

Opinion  of  the  court  by  Presiding  Judge  Ward,  affirming. 

Municipal  corporations — Right  of  taxpayer  to  enjoin  misappropriation  of 
public  funds— A  taxpayer  of  a  municipal  corporation  having  no  interest 
other  than  that  bis  property  will  be  subject  to  increased  burden  by  reason 
of  an  unlawful  appropriation  of  public  money,  may  have  an  injunction  to 
prohibit  such  an  unlawful  expenditure  of  the  public  funds,  but  the  injunc- 
tion will  not  be  granted  unless  there  was  an  arbitrary  assumption  of  power 
or  a  palpable  and  flagrant  violation  or  abuse  of  the  public  trust.  Therefore, 
the  courts  will  not  in  this  way  review  the  action  of  the  constituted  author- 
ities-and  agencies  of  a  city  about  a  matter  within  the  scope  of  their  powers, 
and  hear  evidence  and  correct  mere  errors  of  judgment  or  mistakes  in  the 
interpretation  of  laws. 

As  the  claims,  the  payment  of  which  is  sought  to  be  enjoined  in  this  case, 
were  allowed  by  the  tribunal  which  had  the  authority  to  allow  them,  and 
were  allowed  in  the  utmost  good  faith  in  accordance  with  the  written  opin- 
ion of  the  attorney  for  the  city,  which  was  sought  by  the  general  council,  the 
courts  can  not  interfere. 

Beattie  &  Flble  for  appellant;  H.  S.  Barker,  H.  M.  Lane  and  Wm.  Lind- 
say for  appellees. 
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Tbe  Lawyers'  Co-operative  Publishing  Co.  has  solved  the  Reports  problem. 
The  several  Reporters  heretofore  published  by  this  company  have  been 
merged  into  the  Lawyers'  Reports,  Annotated,  and  the  field  enlarged  so  as 
to  give  complete  reports  of  all  current  cases  of  general  value  and  importance 
decided  in  the  United  States,  State  and  Territorial  courts,  with  full  anno- 
tation, by  Robert  Desty.  These  reports  will  be  furnished  in  semi-monthly 
parts,  or  by  books  every  three  months,  as  preferred.  These  reports  are  sup- 
plemented by  the  General  Digest,  Semi-Monthly,  of  every  American  reported 
•case  appearing  in  any  Reports  or  Reporter,  giving  reference  to  every  differ- 
ent publication  of  the  same;  digest  of  every  English  and  Canadian  case  re- 
ported, found  to  be  of  value  here;  reference  to  leading  articles  on  legal 
subjects  in  the  periodicals,  to  every  new  text-book  and  general  statute  of 
the  United  States  and  different  States.  This  digest  gives  a  synopsis  of  every 
new  decision,  while  all  found  specially  valuable  are  incorporated  in  full  in 
the  Reports.  An  Annual  Digest  combines  under  one  classi 6 cation,  thor- 
oughly revised,  the  entire  work  of  the  year,  with  added  citations  of  every 
later  publication  of  the  cases,  both  official  Reports  and  unofficial.  The 
annotation  is  after  the  6tyle  of  the  edition  of  the  United  States  Supreme 
Court  Reports  published  by  this  company.  The  price  of  the  complete  sys- 
tem is  but  $25,  which  includes  all  binding  and  delivery  charges.  The  ex- 
cellent work  heretofore  done  by  this  company  is  a  guaranty  of  the  value  of 
this  system  of  Reports.  The  lawyers  of  the  country  will  at  once  appreciate 
the  great  service  that  has  been  rendered  them  in  the  screening  of  the  wheat 
from  the  chaff. 
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HUNT  v.  KEMPER. 
(Filed  November  24,  18S8— Not  to  be  reported.) 
Practice— Passways— Injunction— In  this  action  by  appellee  against  appel- 
lant to  recover  damages  for  the  past  obstruction  of  a  passway  claimed  by 
him.  and  to  enjoin  appellant  from  obstructing  his  right  of  way  in  future,  a 
jury  selected  to  try  the  issue  as  to  damages  found  for  appellee.     The  court 
having  overruled  appellant's  motion  for  a  new  trial,  and  an  amended  peti- 
tion having  been  filed  setting  up  the  verdict  of  the  jury  and  judgment  of  the 
court   thereon,  the  case  was  transferred  to   the  equity  side   of   the  docket, 
where  the  court  enjoined  appellant  from  obstructing  the  appellee's  free  use 
of  said  passway.     Held— That  in  the  absence  of  the  evidence  and  instruc- 
tions the  verdict  of  the  jury  can  not  be  disturbed,  and  the  appellee's  right 
being  thus  established,  it  follows  that  the  court  did  not  err  in  enjoining  the 
appellant. 
I'bos.  R.  Gordon  for  appellant. 
W.  Montfort  for  appellee. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  contended  that  he  was  entitled  to  a  passway  at  a  specified 
place  on  the  appellant's  land,  which  passway  had  been  established  and  conr 
tinued  at  said  place  for  more  than  twenty  years;  that  he  was  entitled  to  said 
passway  under  and  by  virtue  of  grants  from  his  immediate  and  remote  ven- 
dors, who  owned  the  tracts  of  land  now  owned  by  himself  and  the  appellant; 
that  he  purchased  the  land  now  owned  by  him  before  the  appellant  pur- 
chased his:  that  his  vendee,  in  the  deed  of  conveyance,  granted  him  the 
right  of  way  on  the  land  now  owned  by  the  appellant,  which  passway  was 
then  established  and  in  use  at  a  certain  plaoe  on  the  land ;  that  thereafter, 
when  the  appellant  bought  the  land  now  owned  by  the  appellant  from  his,. 
the  appellee's  remote  vendor,  or  his  assignee,  who  had  previously  granted 
said  right  of  way,  as  it  was  then  and  now  located,  to  his  immediate  vendor. 
It  was  understood  and  agreed  by  the  appellant  that  the  appellee's  right  of 
way  on  said  land  existed  as  it  was  then  located ;  that  said  right  of  way  on 
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said  land,  as  it  was  then  located,  had  existed,  and  had  been  continuously 
used  and  enjoyed  at  said  plaoe  as  an  exclusive  right  for  more  than  twenty 
years;  that  the  appellant  had  obstructed  his  right  of  way  at  said  place  and 
would  continue  to  obstruct  it,  unless  enjoined  by  the  court.  The  appellee 
asked  for  damages  for  the  past  obstruction,  and  that  the  appellant  be  en- 
joined from  obstructing  his  right  of  way  in  the  future.  The  appellant  put 
in  Issue  the  appellee's  allegations,  except  the  fact  that  he  was  entitled  to  a 
passway  on  his  land  at  some  convenient  place,  which  he,  the  appellant,  bad 
the  right  to  fix,  change  or  alter,  provided  such  change  did  not  materially 
inconvenience  the  appellee;  that  he  had  made  such  change,  to  which  the  ap- 
pellant agreed,  which  change  did  not  inconvenience  the  appellee.  These 
affirmative  allegations  were  put  in  issue. 

A  jury  selected  to  try  the  issue  as  to  damages  found  for  the  appellee,  and 
the  court  having  overruled  the  appellant's  motion  for  a  new  trial,  and  an 
amended  petition  having  been  filed  setting  up  the  verdict  of  the  jury  and 
the  judgment  of  the  court  thereon,  the  case  was  transferred  to  the  equity 
aide  of  the  docket,  where  the  court  enjoined  the  appellant  from  further  ob- 
structing the  appellee's  free  use  of  said  passway  as  it  had  theretofore  been 
located. 

The  record  shows  that  evidence  was  introduced  before  the  jury,  and  that 
they  were  instructed  by  the  court,  but  neither  the  evidence  nor  the  instruc- 
tions appear  in  the  record. 

The  issues  as  to  the  particular  location  of  the  passway,  the  length  of  time 
it  had  been  used  and  enjoyed  at  said  place  as  an  exclusive  right,  the  con- 
venience or  inconvenience  of  fixing  it  at  another  place,  the  question  of  agree- 
ment  so  fix  it,  were  involved  in  the  jury  trial  of  the  question  of  damages, 
In  the  absence  of  the  evidence  from  the  record  it  must  be  presumed  that 
competent  evidence  was  introduced  before  the  jury  upon  each  point  involved; 
and  in  the  absence  of  the  instructions  it  must  be  presumed  that  the  court 
proper ly  instructed  the  jury  in  reference  to  each  point  involved. 

The  appellee's  right,  as  appears  from  the  record,  being  thus  correctly  es- 
tablished, it  follows  that  the  court  did  not  err  in  enjoining  the  appellant 

The  judgment  is  affirmed.  t 


NEIGHBORS  v.  COMMONWEALTH. 
(Filed  November  24,  1888— Not  to  be  reported.) 

1.  Local  option— Indictment— It  is  no  objection  to  an  indictment  under  a 
prohibitory  liquor  law  which  provides  that  it  is  not  to  take  effect  until  ap- 
proved by  a  majority  of  the  votes  cast  at  an  election  to  be  held  for  the  pur- 
pose of  voting  on  the  question,  that  it  alleges  that  the  act  was  favored  by  a 
majority  of  all  the  legal  voters  of  the  county.  The  Commonwealth  is  not 
precluded  from  showing  that,  a  majority  of  the  votes  cast  favored  the  act, 
and  it  is  not  competent  for  the  defendant  to  show  that  a  majority  of  all  tbe 
voters  of  the  county  did  not  favor  the  act. 

2.  Same— The  averment  "that  the  sale  was  made  after  a  majority  of  tbe 
legally  qualified  voters  of  said  county,  at  the  regular  first  Monday  in  Auguft 
election,  1S84,  held  in  said  county,  had  voted  against  such  sales,  pursuant  to 
an  act  or  the  general  assembly  approved  May  o,  1884,  compared  and  certified 
bv  the  board  of  examiners,"  although  awkwardly  drawn,  was  in  effect  a 
specific  charge  that  the  vote  had  been  cast  under  the  aot  in  question.  ~Tp 
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S.  Same—Title  of  act— The  title,  "An  aot  to  prohibit  the  sale  of  spirituous, 
vinous  or  malt  liquors  in  Hardin  oounty,"  was  not  misleading,  the  subject 
matter  of  the  act  being  fully  expressed  in  the  title,  and  there  being  nothing 
in  the  body  of  the  aot  that  has  not  a  direct  oonnection  with  the  title. 

4.  Same— Time  fixed  for  a6t  to  take  efieot—  The  act  in  providing  that  it  is 
not  to  take  effect  until  it  has  been  voted  on  and  favored  by  a  majority  of  the 
votes  cast,  fixes  that  as  the  time  when  the  operation  of  the  law  is  to  begin, 
as  much  as  if  a  particular  day  of  the  month  had  been  named. 

5.  Same— Evidence— While  there  is  nothing  in  the  local  statute,  as  there  is 
in  the  general  local  option  law,  making  the  certificate  of  election  prima  facie 
•evidence  of  the  result  of  the  vote,  it  was  the  best  evidence  that  could  be  in- 
troduced, and  the  fact  that  the  court  regarded  it  as  conclusive  did  not  preju- 
dice the  defendant. 

6.  Same— The  appellant  was  in  the  possession  of  the  house  in  which  the 
alleged  sale  of  liquor  took  place.  The  witnesses  for  the  Commonwealth 
state  that  they  drank  liquor  in  the  bouse,  and  left  the  money  on  the  counter. 
Appellant  was  in  the  house  at  the  time,  but  not  in  the  same  room.  Held— 
That  the  evidence  was  sufficient  to  authorize  his  conviction. 

Montgomery  &  Poston  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Hardin  Circuit  Court.  • 

Opinion  of  the  court  by  Judge  Pry  or. 

This  appeal  involves  the  validity  of  the  prohibitory  liquor  law  applicable 
to  the  county  of  Hardin. 

The  appellant  was  indicted  for  violating  its  provisions  and  fined  $100.  The 
aot  was  not  to  be  enforced  or  take  effect  until  it  was  ratified  and  approved 
by  a  majority  of  the  votes  cast  at  the  election  against  the  sale  of  liquor. 
The  indiotment  charges  the  appellant  with  selling  liquor  in  violation  of  the 
act;  approved  May  5,  1884,  in  selling  spirituous  liquors  to  C.  C.  Hagan,  after 
a  majority  of  the  legally  qualified  voters  of  Hardin  county,  at  an  eleotion 
provided  for  in  the  act,  had  voted  against  the  sale  of  spirituous  liquors; 
further  alleging  that  the  vote  had  been  compared  and  certified  by  the  board 
of  examiners  of  said  election  to  the  county  court  clerk,  and  their  certificate 
filed  and  recorded  in  the  county  court  clerk's  office  according  to  law. 

There  was  a  demurrer  to  the  indictment,  and  also  a  plea  of  not  guilty. 

The  objection  to  the  indictment  is,  that  the  charge  was  broader  in  its 
terms  than  the  act  required,  the  statement  being  that  a  majority  of  the  qual- 
ified voters  of  the  county  had,  by  their  votes,  favored  the  law  under  which 
the  proceeding  was  had,  and,  as  the  appellant  had  pleaded  not  guilty,  it  is 
argued  that  the  issue  to  try  was,  "whether  the  majority  of  all  the  voters  in 
the  county  had  voted  against  the  sale  of  liquor,"  and  not  whether  (as  the 
act  provided)  a  majority  of  the  votes  cast  had  voted  against  the  sale. 

On  this  issue,  the  appellant  offered  to  prove  that  a  majority  of  the  legally 
qualified  voters  had  not  voted  on  the  act,  the  one  way  or  the  other,  and  the 
court  refused  to  hear  the  evidence.  We  think  the  oourt  acted  properly,  as  it 
is  evident  the  indictment  was  found  under  the  act  of  1884,  and  the  allegation 
that  more  voters  favored  the  law  than  was  required,  did  not  preclude  the 
Commonwealth  from  showing  that  a  majority  of  the  votes  cast  favored  its 
provisions;  nor  was  the  indictment  defective  on  that  account.  And  the 
averment  "that  the  sale  was  made  after  a  majority  of  the  legally  qualified 
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voters  of  said  county,  at  the  regular  first  Monday  in  August  election,  1884,. 
held  in  said  county,  had  voted  against  such  sales  pursuant  to  an  act  of  the 
general  assembly,  approved  6th  of  May,  1884,  compared  and  certified  by  the 
board  of  examiners,"  although  awkwardly  drawn,  was  in  effect  a  specific 
charge  that  the  vote  had  been  oast  under  the  act  in  question. 

The  title  of  the  act  was  not  misleading.  The  title  is,  "An  act  to  prohibit 
the  sale  of  spirituous,  vinous  or  malt  liquors  in  Hardin  county."  The  sub- 
ject matter  of  the  act. is  fully  expressed  in  the  title.  There  is  nothing  Id 
the  body  of  the  act  that  has  not  a  direct  connection  with  its  title.  The 
attention  of  the  legislature  was  called  to  the  fact  that  the  object  was  to  pre- 
vent the  sale  of  spirituous  liquors. 

The  body  of  the  act  provides  the  time  at  which  the  operation  of  the  law  is 
to  begin ;  that  is.  when  a  majority  of  the  votes  cast  favor  it,  as  much  so  as 
if  the  law  had  provided  that,  from  and  after  the  1st  of  January,  1885,  do 
liquor  should  be  sold,  etc.,  in  Hardin  county. 

The  clerk  of  the  county  court  was  introduced  as  a  witness,  and,  having 
the  custody  of  the  court's  records,  produced  the  certificate  of  election, 
attested  by  him,  that  was  offered  in  evidence,  and  was  competent  to  show 
the  result  of  the  vote.  The  general  law  makes  the  entry  of  the  certificate  on 
the  record  of  the  county  court,  or  a  certified  copy  thereof,  prima  facie  evi-- 
dence.  If  so,  it  was  prima  facie  evidence  in  this  case.  It  is  a  part  of  the 
local  option  law,  and,  although  there  is  no  express  provision  of  the  local 
statute  making  the  certificate  competent,  we  do  not  see  how  any  better  evi- 
dence could  have  been  introduced.  There  was  no  attack  upon  it.  or  offer  to 
do  so,  and  the  fact  that  the  court  regarded  it  as  conclusive  did  not  prejudice 
the  appellant. 

The  court  refused  to  permit  evidence  of  the  fact  that  all  of  the  voters  in 
the  county,  or  a  majority  of  them,  bad  not  voted  on  the  question,  and  this 
was  proper. 

It  is  also  urged  that  a  peremptory  instruction  should  have  been  given,  be- 
oause  both  of  the  witnesses  for  the  Commonwealth  testified  that  they  never 
bought  any  spiriMious  liquors  from  the  defendant,  or  saw  him  sell  any.  The 
fact  that  the  appellant,  was  in  the  possession  of  the  house  is  established,  and 
that  the  two  witnesses  drank  the  liquor  in  the  house  and  left  the  money  on 
the  counter.  Appellant  was  in  the  house  at  the  time,  but  not  in  the  same 
room.  On  such  evidence  the  jury  could  not  well  have  returned  any  other 
verdict  than  that  of  guilty. 

Judgment  affirmed. 


COMMONWEALTH  v.  ST.  BERNARD  COAL  CO. 

(Filed  November  24,  1888— Not  to  be  reported.) 

Taxation  of  corporation— Construction  of  statutes— Under  the  statute  as  it 
existed  prior  to  the  present  revenue  law,  corporations,  like  natural  persons, 
had  the  right,  in  listing  for  taxation  property  not  specially  mentioned  in  the 
statute,  to  deduct  their  indebtedness.  This  being  the  construction  placed 
upon  the  statute  for  many  years  by  the  other  departments  of  the  State  gov- 
ernment, and  being  equitable  and  just,  the  court  will  not  depart  from  it  and 
thus  Invite  litigation. 

Gilbert  &  Reed  and  P.  W.  Hardin  for  appellant. 
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Henry  Burnett  for  appellee. 

Appeal  from  MoCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  questions  in  this  case  arise  under  the  former  revenue  law,  and  have 
no  application  to  the  law  as  it  now  exists.  The  mining  company,  in  making 
its  report  to  the  auditor,  or  rather,  in  paying  its  taxes  into  the  tTeasury  of 
the  State,  deducted  from  the  value  of  its  property,  not  enumerated  or  re- 
quired to  be  listed,  the  value  of  certain  boats  belonging  to  the  company, 
that  value  being  greatly  less  than  the  indebtedness  of  the  company.  The 
statute  required  such  a  company  to  pay  a  tax  equivalent  to  the  tax  on  real 
estate  on  the  value  of  its  property  that,  by  its  language,  includes  every 
species  of  property  owned  by  it.  It  is  claimed  that  the  legislative  purpose 
was  to  place  a  burden  on  certain  corporations  that  was  not  imposed  on  a 
natural  person,  requiring  the  one  to  pay  taxes  on  all  its  property,  and  the 
other  to  deduct  his  or  her  indebtedness  from  the  value  of  property  not  re- 
quired to  be  listed.  Whether  or  not  the  privileges  given  a  corporation  by 
the  State  that  does  not  pertain  to  the  individual  citizen  is  a  sufficient  con- 
sideration to  make  this  discrimination  is  not  necessary  to  be  decided.  The 
practice  has  prevailed  in  the  State  for  many  years  to  permit  this  deduction 
by  the  corporation,  and  to  place  a  different  construction  on  the  law  from 
that  placed  by  those  who  have  received  the  taxes,  would  open  the  doors  for 
much  litigation,  and  involve  many  companies  in  pecuniary  trouble.  They 
have  given  in  their  lands,  their  horses,  mules  and  other  property  required  to 
be  listed  and  deducted  from  their  indebtedness  in  the  same  manner  the  nat- 
ural citizen  has,  and  equality  in  the  burden  being  at  least  equitable  and 
Just,  we  are  not  supposed  to  invite  litigation  by  disregarding  the  construc- 
tion placed  upon  the  statute  by  the  other  departments  of  the  State  govern- 
ment. 
Judgment  affirmed. 


COX  v.  COMMONWEALTH. 
(Filed  November  S34,  1888— Not  to  be  reported.) 

1.  Breaking  into  depot— Evidence— The  appellant  being  indicted  for  break- 
ing into  a  railroad  depot,  with  intent  to  steal  therefrom,  proof  that  the 
depot  had  been  broken  into  by  some  one  and  a  box  of  clothing  prized  open, 
and  that  some  of  the  clothing  was  missing,  together  with  the  fact  that  ap- 
pellant was  found  with  numerous  suits  of  clothing  similar  to  those  in  the 
box  which  had  been  opened,  for  which  he  failed  to  account,  was  sufficient 
to  convict  him  of  the  breaking  with  intent  to  steal. 

2.  Same— Statements  made  by  the  wife  of  appellant  in  his  presence  as  to 
tbe  manner  in  which  possession  was  obtained  were  competent  evidence;  but 
1f  not  they  were  not  prejudicial. 

C.  D.  Dickey  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 
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It  is  apparent,  from  the  testimony,  that  the  clothing  of  Hayslip  &  Morgan 
was  stolen  by  some  one.  The  appellant  is  indicted  for  breaking  into  the 
railroad  depot,  with  the  intent  to  steal  therefrom.  The  facts  show  that  the 
door  of  the  depot  building,  or  the  lock  upon  it  had  been  tampered  witb,  and 
that  some  one  bad  entered  during  the  night  and  opened  a  box  filled  witb 
clothing  consigned  to  Hayslip  &  Morgan.  Several  suits  of  clothing  were 
found  in  the  possession  of  the  appellant  a  few  days  after.  One  of  the  soils 
he  proves  his  mother  gave  him,  and  to  the  remaining  suits,  he  seems  to  hare 
no  knowledge  whatever.  Whether  the  merchants  named  lost  any  clothing 
or  not  is  not  required  to  be  proven.  The  indictment  is  for  the  breaking 
with  the  intent  to  steal.  The  invoice  of  the  merchants  show  that  some  of 
their  clothing  was  missing,  and  the  appellant  is  found  with  numerous  suits 
corresponding  with  those  in  the  depot,  for  which  he  fails  to  account.  Now 
the  fact  of  the  breaking  and  entering  by  some  one,  the  lid  of  the  box  prised 
off,  and  this  appellant  afterwards  found  well  clothed  in  suits  of  a  similar 
obaracter,  was  sufficient  proof  to  convict  him.  He  is  not  indicted  for  steal- 
ing goods  of  the  firm,  but  for  breaking  and  entering  with  the  intent  to  steal. 
It  was  not  necessary  that  the  goods  should  have  been  identified  as  the 
property  of  the  merchants;  the  fact  of  their  similarity  with  those  found  in 
the  box  connected  with  the  breaking  authorized  the  verdict,  the  appellant 
failing  even  to  attempt  to  account  for  the  possession  being  with  him.  The 
wife  of  the  appellant  made  statements  in  his  presence  as  to  the  manner  in 
which  possession  was  obtained  that  were  admitted,  and  we  think  properly; 
and  if  improper  did  not  prejudice  the  appellant's  defense.  The  jury  was  net 
authorized  to  convict  on  a  preponderance  of  the  testimony,  but  was  told  that 
they  must  believe  him  guilty  beyond  a  reasonable  doubt. 

Judgment  affirmed. 


SNAPP,  &o.  v.  SNAPP,  &c. 
(Filed  November  27,  1888.) 

1.  Homestead— Res  adjudicata— The  judgment  of  a  court  of  competent 
jurisdiction  is  conclusive  not  only  of  all  matters  determined  by  it,  but  of  all 
incidental  matters  which  might  and  ought  properly  to  have  been  then  as- 
serted and  decided. 

Creditors  claiming  the  right  to  subject  land  conveyed  by  their  debtor  to  a 
third  party  upon  the  ground  that  the  conveyance  was  fraudulent,  disre* 
garded  the  conveyance  and  had  the  land  levied  on  and  sold  under  execution. 
Thereafter  the  grantee,  in  the  alleged  fraudulent  conveyance,  brought  an 
action  to  set  aside  the  execution  sale  and  to  quiet  his  title,  to  which  the 
debtor  was  made  a  party.  Upon  issue  joined  the  conveyance  was  held  to  be 
fraudulent,  and  thereafter  the  purchaser  at  the  execution  sale  obtained  a 
sheriff's  deed.  In  this  action  by  the  debtor  to  recover  the  land  as  a  borne, 
stead,  Held—That  the  claim  to  a  homestead  which  he  now  asserts  would 
have  been  a  complete  defense  to  the  action  in  which  the  creditors  asserted 
the  right  to  subject  the  land,  and,  having  failed  to  assert  the  claim  in  that 
action,  he  can  not  now  assert  it. 

3.  Pleading— It  was  not  necessary  for  the  plaintiff  to  aver  in  his  petition 
that  the  debt  for  whioh  the  land  was  sold  did  not  exist  prior  to  its  purchase. 

John  P.  Norvell  for  appellants. 

Thos.  Kennedy  for  appellees. 
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Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  September,  1874,  Sylvester  Snapp  was  the  owner  of  five  small  tracts  of 
land.  They  adjoined,  and  were  worth  less  than  91,000.  He,  together  with 
bis  wife  and  children,  lived  upon  them  as  a  housekeeper.  On  September  1, 
1874,  he  conveyed  one  of  them  to  his  son,  John  W.  Snapp.  Jr.,  and  in  Sep- 
tember, 1875,  he  conveyed  a  second  one  to  him.  The  father  was  involved, 
and  in  April,  1878,  two  of  his  creditors  sued  out  executions,  and  disregarding 
the  conveyances  to  the  son  upon  the  ground  that  they  were  fraudulent,  had 
them  levied  upon  the  land  that  had  been  conveyed  to  him  by  his  father.  It 
was  sold  and  purchased  by  John  W.  Snapp,  Sr.,  for  |ii72.  In  August,  1878, 
John  W.  Snapp,  Jr.,  brought  an  equitable  action  to  set  aside  the  execution 
sale  and  quiet  the  title  he  claimed  to  have  acquired  under  the  conveyances 
from  his  father.  To  this  action  the  execution  creditors,  as  well  as  John  W. 
Snapp,  Sr. ,  and  Sylvester  Snapp,  were  made  defendants.  Issues  being 
joined,  the  deeds  to  John  W.  Snapp,  Jr.,  were  adjudged  fraudulent,  and  in 
1883  he  executed  a  deed  purporting  to  reconvey  the  land  to  his  father.  The- 
latter,  when  he  conveyei  to  the  son,  gave  him  possession  of  the  land,  and 
he  continued  to  hold  it  until  the  deed  was  held  to  be  fraudulent,  when  the 
execution  purchaser,  John  W.  Snapp,  Sr..  having  obtained  a  sheriff's  deed 
to  it,  secured  possession,  and  has  held  it  ever  since. 

In  1884,  or  about  ten  years  after  the  making  of  the  deeds  to  the  son,  Syl- 
vester Snapp  and  wife  brought  this  action  against  John  W.  Snapp,  Sr. ,  to  re- 
cover the  land  embraced  by  them,  upon  the  ground  that  it  is  a  part  of  their 
homestead,  and  aa  such  was  exempted  from  execution  sale.  The  record  of 
the  suit  of  John  W.  Snapp,  Jr.,  brought  to  uphold  the  conveyance  to  him, 
Is,  by  the  petition,  made  an  exhibit  in  this  one,  and  the  matters  we  have 
above  recited  as  facts  are  admitted  by  the  demurrer  to  the  petition. 

It  was  held  in  the  case  of  Nichols  v.  Sennitt,  &c,  78  Ky.,  H30,  that  the 
petition  in  an  action  like  this  one  need  not  aver  that  the  execution  debt  for 
which  the  land  may  have  been  sold  did  not  exist  prior  to  its  purchase.  The 
reason  for  this  is,  that  the  exemption  is  given  by  one  section  of  the  statute. 
While  the  exception  to  the  right  on  account  of  the  existence  of  the  debt  prior 
to  the  purchase  of  the  land  is  contained  in  a  distinct  one;  and  where  an  ex- 
ception to  the  general  provisions  of  a  statute  is  found  in  a  distinct  clause, 
the  complainant  need  not  aver  that  he  is  not  within  the  exception.  The 
petition,  therefore,  is  not  defective  in  this  respect. 

It  was  decided  in  the  case  of  Knevan,  &c.  v.  Specker,  &c. ,  11  Bush,  1,  that 
the  right  to  a  homestead  exemption  is  not  lost  by  a  fraudulent  conveyance 
by  the  husband  and  wife  to  a  third  party,  who  reconveys  to  the  wife,  because 
the  fraudulent  transfer  being  void,  the  status  of  the  creditor  and  debtor  as 
to  the  property  remains  unchanged  by  it.  The  rights  of  the  one  or  the  other 
ore  not  altered  by  it.  In  that  case,  however,  the  debtor  remained  in  posses- 
sion of  the  property,  while  here  he  surrendered  it  to  the  son  upon  the  making 
of  the  conveyance,  and  when  the  claim  of  the  latter  was  declared  invalid, 
the  purchaser  at  the  execution  sule  obtained  possession  and  has  held  it  ever 
since.  It  is  unnecessary  to  decide,  however,  whether  this  surrender  of  pos- 
session should  lie  treated  as  an  abandonment  of  this  portion  of  the  land  as  a. 
part  of  the  homestead,  and  as  an  estoppel  to  any  claim  to  it  as  such, 
inasmuch  as  the  judgment  below  dismissing  the  action  must  be  sustained 
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upon  other  grounds,  that  are  beyond  question.  Generally,  however,  the 
debtor,  in  order  to  be  entitled  to  land  as  a  homestead,  must  either  lie  in  the 
oooupancy  of  it  as  such,  or  have  parted  with  such  use  of  it  only  temporarily. 

The  exhibit  filed  with  the  petition  shows  that  Sylvester  Snapp  became  the 
owner  of  one  of  the  tracts  of  land  in  contest  after  the  creation  of  the  Orr 
debt,  wihch  was  one  of  the  debts  for  which  the  land  was  sold.  It  does  not 
appear  when  he  became  the  owner  of  the  other.  The  price  at  which  the  two 
sold  under  execution  did  not  equal  the  amount  of  the  Orr  debt. 

Again  :  The  appellant,  Sylvester  Snapp,  was  a  defendant  to  the  suit  brought 
by  John  W.  Snapp,  Jr..  to  quiet  the  title.  He  is  named  as  such  in  the  cap- 
tion of  the  petition.  He  gave  his  deposition  in  that  case,  and  in  it  testifies 
that  he  is  a  defendant  to  it.  The  assertion  of  his  homestead  right  to  the 
land  in  that  suit  would  have  defeated  the  claim  of  the  defendants  therein, 
that  the  conveyance  by  him  to  the  son  was  fraudulent.  If  the  land  was 
exempt  to  him  as  a  part  of  his  homestead,  he  had  a  right  to  convey  it  with- 
out claim  or  objection  upon  the  part  of  his  creditors.-  He  remained  silent, 
however.  • 

It  has  been  held  that  the  sale  of  land  under  the  judgment  of  a  court  does 
not  divest  the  owner  of  bis  right  to  a  homestead  exemption  unless  it  has 
been  waived  in  the  manner  directed  by  the  statute.  He  may  assert  it  by  an 
independent  suit.  But  certainly  a  time  should  come  when  he  can  no  longer 
do  so.  He  can  not  sue  for  it  and  sutler  defeat,  and  then  bring  a  second 
action  for  it  by  joining  his  wife  with  him.  He  is  the  owner  of  the  home- 
stead. If  be  once  asserts  his  right  to  it  by  an  action  and  his  claim  he  re- 
jected, this  adjudication  is  a  bar  to  a  second  suit. 

It  is  equally  true  that  the  judgment  of  a  court  of  competent  jurisdiction 
is  not  only  conclusive  of  all  matters  determined  by  it,  but  of  all  incidental 
matters  which  might  and  ought  properly  to  have  been  then  asserted  and  de- 
cided. 

Here  certain  creditors  claimed  the  right  to  subject  certain  land  conveyed 
by  their  debtor  to  a  third  party  upon  the  ground  that  it  was  fraudulent. 
The  debtor  was  a  party  to  the  suit.  If  it  was  exempt  as  a  homestead,  they, 
of  course,  could  not  subject  it.  He  fails  to  so  assert;  and,  under  the  rale 
above  alluded  to,  he  can  not  now  be  beard  to  set  up  a  claim,  which  could 
properly  and  ought  then  to  have  been  asserted.  The  end  of  the  litigation 
could  then  have  been  reached,  but  for  his  own  omission,  either  purposely  or 
through  neglect. 

The  judgment  of  the  lower  court  sustaining  the  demurrer  to  the  petition 
as  amended,  and  dismissing  it,  is  affirmed. 


ALLEN.  &o  v.  MERIWETHER. 

(Filed  December  1,  1888— Not  to  be  reported.) 

Husband  and  wife— Fraudulent  conveyances— Vendor's  Hen— A  father  con- 
veyed his  farm  to  G.,  his  son,  the  deed  acknowledging  the  payment  of  tbe 
purchase  money,  but  the  purchase  money  was  not  in  fact  paid,  G.  executing 
his  notes  to  his  brothers  and  sisters  therefor.  In  this  action  by  a  sister  of 
G.  upon  some  of  these  notes,  the  plaintiff  seeks  to  subject  the  land  for  which 
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they  were  executed,  attacking  as  fraudulent  a  conveyance  thereto  which  G. 
has  executed  to  his  wife.  G.  and  wife  resist  the  relief  sought  upon  the 
ground,  first,  that  ishe  transaction  resulting  in  the  execution  of  the  notes  sued 
on  was  designed  by  his  father  and  his  brothers  and  sisters  and  himself  to 
defraud  the  father's  creditors;. and,  seoond,  that  G.  reduced  to  possession  his 
Wife's  money  under  a  parol  agreement  that  he  woujd  purchase  this  land  for 
her,  and  make  her  a  deed  when  she  reached  twenty- one  yews  of  age.  The 
father  of  G.  is  not  asking  to  set  aside  the  original  conveyance,  and  he  now 
has  no  creditors.  The  consideration  agreed  to  be  paid  by  G.  for  T-be  land,  of 
Which  he  has  already  paid  about  one  half,  was  a  fair  equivalent  for  the  land. 
The  conveyance  by  G.  to  his  wife  was  not  made  until  after  the  lapse  of  Thirteen 
years  from  the  time  he  says  he  was  to  convey  to  her  under  the  parol  agree- 
ment. Held— 1.  There  is  no  evidence  of  fraud  in  the  execution  of  the  con- 
veyance to  G.  by  his  father;  but,  even  if  fraud  had  been  perpetrated,  G.  is 
not  in  a  position  to  moke  such  a  plea  available. 

2.  Although  the  husband  may  have  used  the  wife's  money  under  an  agree- 
ment to  purchase  this  land  for  her,  her  claim  under  such  an  agreement 
should  be  held  in  equity  subordinate  to  the  claim  of  the  vendor  for  the  pur- 
chase money,  although  no  Men  was  retained  in  the  deed. 

Wm.  Lindsay,  J.  S.  Pirtle  and  Lane  &  Burnett  for  appellants. 
P.  J.  Foree,  Brown,  Humphrey  &  Davie  and  Bullock  &  Beckham  for  ap- 
pellee. 

Appeal  from  Louisville  Cbanjery  Court.  • 

Opinion  of  the  court  by  Judge  Fryor. 

This  controversy  is  between  George  B.  Allen  and  his  wife,  who  are  the 
appellants,  and  Mrs.  Bettie  Meriwether,  the  appellee,  and  involves  the  valid- 
ity of  a  conveyance  made  by  George  B.  Allen  to  his  wife  of  a  valuable  tract 
of  land  in  the  county  of  Shelby,  for  the  acknowledged  consideration  of  $15,- 
1KX.  TLe  deed  is  dated  on  the  26th  of  January,  in  the  year  18bf».  and  was 
lodged  for  record  in  the  Shelby  County  Court  clerk's  office  on  the  next  day, 
the  27th  of  the  same  month. 

On  the  27th,  the  day  on  which  this  deed  was  lodged  for  record,  and  per- 
haps recorded,  the  appellee  filed  a  suit  in  the  Louisville  Chancery  Court, 
seeking  to  recover  a  large  indebtedness  evidenoed  by  several  notes  on  the 
part  of  George  B.  Allen  to  her,  and  obtained  an  attachment  against  his 
property  on  the  ground  that  he  was  about  to  dispose  of  his  properly  with  the 
fraudulent  intent  to  cheat  his  creditors,  and  finding  that  the  conveyance 
had  been  made  by  the  debtor  to  his  wife  of  this  land  on  the  26th,  and 
recorded  on  the  27th,  the  day  she  filed  her  original  petition,  s^e  filed  an 
amended  petition,  attacking  the  deed  as  fraudulent,  and  making  the  wife  of 
Allen  a  defendant  to  the  action. 

The  notes  executed  by  George  B.  Allen,  and  upon  which  the  action  was  in- 
stituted, were  given  for  a  tract  of  land  conveyed  by  John  P.  Allen,  Sr.,  to  his 
son  George,  on  the  1st  of  October,  in  the  year  1872.  The  recovery  is  resisted  by 
the  appellant,  George,  on  the  ground  that  the  conveyance  of  the  land  made 
to  hinj  in  the  year  1872,  and  the  notes  executed  by  him  in  consideration 
therefor,  was  a  transaction  entered  into  between  his  father  and  his  adult 
children,  the  appellant  being  one  of  them,  for  the  purpose  of  placing  all  the 
estate  of  his  father  beyond  the  reach  of  his  creditors.  The  land  embraced  by 
the  conveyance  included  the  bulk  of  the  father's  estate,  and  shortly  after  the 
conveyance  was  made  he  had  a  public  sale  of  his  personal  estate. 

It  is  alleged  by  the  appellant  that  his  father  was  the  surety  of  one  John- 
son, who  was  the  executor  of  Carter,  and  by  reason  of  the  provisions  of  the 
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will  of  Carter,  and  the  breach  of  duty  on  the  part  of  the  executors,  the  devj. 
sees  of  Carter  instituted  an  action  in  the  Shelby  Circuit  Court  to  make  the 
sureties  on  the  executor's  bond  liable  for  a  large  sum  of  money,  and  hii 
father  being  liable  as  to  the  surety  of  one  Bell  at  the  same  time  for  1600,  the 
conspiracy  was  formed  to  evade  the  payment  of  their  liabilities.  There  were 
two  sureties  on  this  bond  of  Johnson  besides  Allen,  who  were  both  solvent, 
and  their  joint  liability  could  not  have  exoeeded  $7,000  or  $8,000.  Besides, 
the  circuit  court,  prior  to  the  execution  of  the  conveyance  to  the  son  by  the 
father,  had  decided  that  the  sureties  were  not  bound,  and  the  case  went  to 
the  Court  of  Appeals,  where  it  was  affirmed  or  dismissed  in  the  year  1873, 
after  the  making  of  the  deed.  It  seems  that  Allen  and  Owsley,  two  of  the 
sureties  on  that  bond,  filed  an  action  against  the  heirs  or  representatives  of 
Saunders,  another  surety,  who  had  died,  attaching  so  much  of  his  property 
as  would  pay  $3,000,  deeming  this  the  extent  of  his  liability,  and  afterwards 
released  the  attachment  of  all  but  $500.  They  seemed  to  have  attached  but 
little  importance  to  the  controversy  with  Carter's  heirs,  and  Allen,  at  least, 
seemed  to  make  no  effort  at  conoealing  his  liability,  if  any  should  be  ad- 
judged against  him.  The  fact,  however,  of  the  conveyance  by  which  the 
father  divested  himself  of  all  title  would  be  regarded  as  a  badge  of  fraud, 
and,  perhaps,  conclusive  against  him  in  behalf  of  creditors;  but  there  are 
»o  creditors  complaining,  and  it  is  shown  -by  all  the  parties  in  interest,  or 
those  charged  with  conspiring  to  perpetrate  this  alleged  fraud,  that  the  con- 
veyance was  made  with  a  view  of  distributing  the  estate  by  the  father  be- 
tween his  children.  He  had  six  children ;  one  of  them,  the  appellee,  a  sister 
of  the  appellant  George,  whose  husband  had  died,  leaving  her  to  manage  a 
large  estate,  advised  her  father  to  live  with  h?r  and  aid  in  the  management 
of  this  estate.  His  other  children  had  but  little,  if  any.  property,  and  being 
desirous,  as  he  says,  of  alloting  to  or  giving  to  them  his  estate,  made  a  sale 
of  the  land  to  his  son  George.  He  made  an  equal  division  between  his  chil- 
dren, requiring  them  to  account  for  the  advancements  made;  sold  his  per 
sonal  estate  at  public  auction,  delivered  possession  of  his  farm  to  bis  son 
George,  with  a  deed  acknowledging  the  payment  of  the  purchase  money,  and 
George  executing  his  notes  for  the  Innd  to  his  brothers  and  sisters.  He  then 
left  his  farm  and  removed  to  his  daughter's  home  in  Shelbyvllle.  Some  of 
those  notes  George  paid  off,  and  the  remaining  notes  are  those  in  contro- 
versy. If  there  was  an  arrangement  to  defeat  creditors  by  the  execution  of 
the  conveyance,  there  never  was  any  reconveyance  to  the  father,  and  no  pre- 
tense that  such  was  the  agreement;  but,  on  the  contrary,  the  appellant 
George  has  been  in  the  undisturbed  possession  of  this  land  fjrcm  the  date  of 
the  deed  up  to  the  institution  of  the  action,  claiming  it  as  his  own,  paying 
taxes  upon  it  and  enjoying  all  the  rents  and  profits  to  the  exclusion  of  the 
father  and  the  other  children.  This  is  inconsistent  with  the  alleged  charge 
of  fraud.  After  1873  John  Allen,  Sr.,  had  no  creditors,  or  at  least  none  but 
the  payee  of  the  Bell  debt  that  has  been  satisfied,  and  was  only  for  f«00.  *>. 
for  thirteen  years  the  appellant  has  been  the  sole  and  exclusive  owner  of  tb# 
property,  and  the  father,  with  no  creditors,  has  set  up  no  claim  whatever  to 
the  land,  the  appellant  paying  off  to  the  children  one  half  of  the  purchase- 
money  notes. 

If  fraud  had  been  perpetrated,  is  the  appellant  in  a  position  to  make  such 
a  plea  available,  by  pleading,  as  a  defense  to  the  recovery,  the  fraudulent 
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transaotion  ?  The  deed  has  been  made  bim.  The  consideration  agreed  to  be- 
paid  was  a  fair  equivalent  for  the  land.  The  father  is  not  asking  to  rescind 
the  contract,  or  to  cancel  the  conveyance,  but  the  party  in  possession  is  rely- 
ing on  his  own  fraud,  as  well  as  the  alleged  fraud  of  his  father,  to  enable- 
him  to  retain  the  possession  and  defeat  any  recovery.  The  father,  as  well 
as  the  brothers  and  sisters  of  the  appellant,  all  testify  to  the  good  faith  of 
the  transaction.  The  deposition  of  the  father  bears  the  impress  of  truth. 
He  says  the  only  conversation  ever  had  in  regard  to  the  suit  against  him 
by  Carter's  devisees  was  in  referenoe  to  the  security  of  George  in  the  event 
of  a  reversal  iu  the  Court  of  Appeals,  and  bis  daughter,  the  appellee,  said 
to  her  brother  that  her  interest  would  Indemnify  him,  and  she  would  see- 
that  he  was  made  safe. 

The  old  man  had  a  publio  sale  of  his  personalty,  and  the  sale  of  his  farm 
and  removal  to  town  must  have  been  known  by  the  entire  community.  He 
informed  the  clerk,  who  drew  the  deed  to  his  son,  that  the  son  was  to  give 
his  notes  to  the  children,  and,  if  designing  to  perpetrate  a  fraud  under  such 
circumstances,  exhibited  but  little  judgment  in  the  attempt.  The  notes  to. 
the  appellee  amounted  to  near  $4,000,  a  sum  more  than  MilTieient  to  meet  all 
his  liabilities.  He  was  perfectly  solvent,  and  the  valuable  tract  of  land  left 
in  the  possession  of  his  son.  We  can  not  perceive  the  intenc  to  defraud,  or 
any  evidence  that  fraud  was   practiced  under  such  oircumstances. 

It  is  farther  argued  that  the  money  of  the  wife  of  the  appellant  was  re- 
duced to  possession  by  the  husband  on  the  parol  agreement  that  he  should 
purchase  this  farm  for  her,  and  make  her  a  deed  when  she  reached  twenty- 
one  years  of  age.  The  wife  arrived  at  age  in  June,  1873,  and  has  lived  with 
her  husband  on  the  land  since  that  time  and  prior  thereto,  and  until  his  re- 
moval to  Louisville,  when,  on  the  27th  of  January,  1885,  the  day  her  bus-. 
band  was  sued  in  this  case,  he  lodged  the  deed  for  record  to  the  wife  in  the 
Shelby  county  clerk's  office,  bearing  date  on  the  26th,  by  which  he  attempts 
to  Invest  his  wife  with  the  absolute  title  to  the  entire  tract  of  land. 

This  deed  to  the  wife  was  executed  when  the  appellee,  ascertaining  that 
she  had  no  lien  on  the  land,  was  asking  the  execution  of  a  mortgage  to 
secure  it.  and  when  the  husband  was  attempting  to  raise  money  by  a  mort- 
gage to  others  to  enable  him  to  conduct  his  business  in  Louisville,  or  to  pay 
off  other  indebtedness.  That  the  appellant  had  paid  of  his  wife's  money 
about  $9,000,  ^n  discharge  of  the  purchase-money  notes,  is  evident,  and  he 
may  have  purchased  the  land  for  her;  but,  after  the  lapse  of  thirteen  years 
from  the  time  he  says  he  was  to  make  this  deed,  and  a  longer  period  from 
the  time  he  says  the  parol  agreement  was  made  with  her,  he  executes  the 
conveyance  that,  if  uphled.  deprives  his  brothers  and  sisters  of  collecting 
their  portion  of  the  purchase  money,  and  leaves  the  wife  the  undisputed 
owner  of  the  entire  estate,  or  at  least  the  greater  part  of  it.  His  acquaint- 
ances and  relatives,  or  those  who  ought  to  be  familiar  with  such  transac- 
tions on  the  part  of  the  appellant,  knew  nothing  of  this  parol  agreement. 
His  sister  had  indulged  him  for  many  years;  was  bis  surety  for  borrowed 
money,  and  was  asked  to  consent  to  a  mortgage  on  the  plaoe  for  other  pur- 
poses than  to  pay  her  debt,  and  no  intimation  was  made  of  this  parol  con- 
tract to  her  until  this  suit  was  instituted. 

If  the  agreement  on  the  part  of  the  husband  was  to  purchase  the  farm  for 
his  wife,  or  invest  it  in  this  land,  the  investment  under  such  an  agreement, 
should  be  held  in  equity  subordinate  to  the  claim  of  the  vendor  for  the  pur-, 
chase  money. 
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The  husband  will  not  be  allowed  to  purchase  Id  bis  own  name,  with  a  deed 
tnade  him  acknowledging  the  payment  of  the  purchase  money,  and,  when 
xialled  on  to  make  the  payment  in  fact,  to  respond  by  saying  that  he  had 
conveyed  the  land  to  bis  wife  under  a  post-nuptial  agreement,  by  which  he 
was  to  purchase  it  for  her.  Cases  might  and  have  occurred  where  the  invest- 
ment of  the  wife's  money  has  been  made  in  the  husband's  name,  when  it 
should  have  been  in  the  wife's  name,  and  the  chancellor  has  reformed  the 
agreement,  but  in  such  a  case  as  the  one  mentioned,  the  chancellor  would 
scarcely  reform  the  deed,  and  give  the  wife  the  preference  over  the  vendor 
for  the  purchase  money  unpaid,  although  no  lien  had  been  retained.  This 
Is  attempted  to  be  done  in  the  present  case  by  the  parties  themselves  under 
■a  post-nuptial  agreement  made  nearly  fourteen  years  before  the  transfer  is 
made  to  the*  wife,  and  then  upon  testimony  as  to  the  parol  agreement  that 
is  neither  satisfactory  nor  convincing. 

Here  the  wife  knew  that  the  purchase  money  was  unpaid,  and  there  is  do 
pretense  that  the  father,  or  any  of  his  children,  knew  of  this  parol  agree- 
ment, or  that  the  husband  paid  more  for  the  land  than  it  was  worth.  Here 
\vas  a  complete  conversion  of  the  wife's  money  by  the  husband,  he  receiviDu 
it  and  investing  it  for  his  own  purposes,  or  if  for  the  wife,  under  the  parol 
agreement,  so  far  as  these  notes  are  concerned,  the  claim  of  the  wife  is  sub- 
ordinate to  that  of  the  appellee. 

The  husband  was  credited  by  the  father  in  the  distribution  of  the  estate 
by  his  portion  as  one  of  the  heirs,  and  the  effect  of  this  transaction,  if 
upheld,  between  the  appellants,  is  to  deprive  the  other  children,  who  an 
unpaid,  of  any  interest  in  the  estate,  and  the  evidence  on  which  to  base  the 
relief  is  a  parol  contract  of  fourteen  years'  standing,  that  springs  suddenly 
into  legal  form  when  the  rights  of  the  distributees  are  about  being  asserted. 
^Anderson's  Ass'ee  v.  Anderson,  80  Ky.,  638.) 

The  judgment  below  is  affirmed. 


COOK  v.  CLEMENS,  &c. 
(Filed  December  1,  1888.) 

Delay  in  enforoing  execution  levy- Where  the  enforcement  of  an  execution 
levy  has  been  delayed  for  an  unreasonable  time,  a  third  party,  even  though 
he  has  had  notice  of  the  levy,  has  a  right  to  presume  that  it  has  been  aban- 
doned, or  that  some  arrangement  waiving  it  has  been  made  between  the 
parties  to  it.  And  it  matters  not  whether  the  unreasonable  delay  has  re- 
sulted from  arrangement  between  the  debtor  and  the  execution  creditor,  or 
the  mere  neglect  of  the  creditor.  In  either  case  the  lien  should  not  be 
allowed  to  prevail  as  against  one  who  has  been  more  diligent. 

In  this  case  a  delay  of  two  years  in  the  .enforcement  of  an  execution  levy 
x>n  land  is  held  to  have  been  unreasonable,  and  another  creditor,  who,  at 
the  end  of  that  time,  had  the  land  levied  on  and  sold  under  his  execution, 
<and  at  the  sale  thereunder  became  the  purchaser,  acquired  a  perfect  title, 
-although  he  had  notice  of  the  former  levy. 

J.  D.  Wickliffe  for  appellant. 

C.  T.  Atkinson  for  appellees. 

Appeal  from  Nelson  Circuit  Court. 
^Opinion  of  the  court  by  Judge  Holt. 
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Ad  execution  in  favor  of  James  Muir  and  against  Irvine  Miller  issued  on 
November  8,  1880,  and  was  levied  five  days  thereafter  on  a  tract  of  land  be- 
longing to  the  latter.  January  10,  1881,  the  appellant,  Cook,  paid  off  the 
execution  to  Muir's  attorney,  and  the  latter  assigned  it  to  him.  It  was 
then  returned  to  the  office.  In  October,  1882,  the  appellee,  Clemens,  ob- 
tained a  judgment  against  Miller.  Execution  issued  thereon  November  8, 
1882;  it  was  levied  on  the  twenty-first  day  of  the  same  month  upon  the  same 
land,  and  upon  the  11th  of  December  following  the  sheriff  sold  the  land 
under  it.  The  appellee  became  the  purchaser.  It  being  subject  to  redemp- 
tion by  reason  of  not  having  brought  two-thirds  of  its  appraised  value,  he- 
sued  out  another  execution  upon  bis  judgment  upon  the  last  named  day,  and 
under  it,  and  upon  January  11,  1883,  the  equity  of  redemption  was  sold,  and 
also  purchased  by  him.  December  4,  1883,  or  about  two  years  after  the  levy 
of  the  Muir-Cook  execution,  a  ven.  ex.  issued  in  favor  of  the  appellant, 
Cook.  Nothing  was  done  under  it,  and  after  its  return  to  the  office,  and  on  • 
February  12,  1883,  another  one  issued,  under  which  the  land  was  sold,  but 
this  time  for  the  appellant  Cook's  debt.  Not  bringing  two  thirds  of  its  ap- 
praised value  an  execution  was  then  sued  out  upon  the  Muir  judgment 
belonging  to  Cook,  and  at  the  sale  of  the  equity  of  redemption  under  it  the 
latter  became  the  purchaser.  The  returns  upon  the  Clemens  executions 
made  no  reference  to  the  Cook  executions,  and  vice  versa. 

January  24,  1884.  the  sheriff  conveyed  the  land  to  the  appellee,  Clemens, 
and  on  June  J  3,  1884,  the  appellant,  Cook,  obtained  a  like  deed  from  the 
samt)  officer.  Clemens  subsequently  obtained  the  possession  of  the  land 
under  a  judgment  therefor  in  his  favor,  and  against  Miller;  and  Cook  now 
sues  for  a  cancellation  of  the  sales  and  deed  to  Clemens  and  the  recovery  of 
the  land. 

Where  land  is  conveyed  by  a  debtor,  whioh  is  then  subject  to  a  lien  by 
virtue  of  the  subsisting  levy  of  an  execution,  the  title  passes  to  the  vendee, 
subject,  however,  to  be  overreached  by  a  subsequent  sale  of  the  property 
under  the  execution  and  a  conveyance  by  the  officer. 

In  the  case  of  Owens  v.  Patterson,  6  B.  M.,  488,  the  execution  creditor 
permitted  his  levy  to  remain  unenforced  until,  at  the  end  of  seventeen 
months,  the  debtor  sold  and  conveyed  the  land  to  a  third  party,  who  had  no 
notice  of  the  levy,  and  it  wan  held  that  there  was  no  subsisting  lien.  In  the 
case  of  the  Deposit  Bank  of  Cynthiana  v.  Berry's  Adm'r,  'J  Bush,  237,  no 
steps  were  token  to  enforce  the  levy  for  three  years.    At  the  end  of  that  t 

period  the  debtor  died  insolvent.  The  creditor  asserted  a  lien  by  virtue  of 
his  levy  and  a  right  to  priority  of  payment  out  of  the  proceeds  of  the  prop- 
erty levied  upon  over  the  general  creditors.  It  was  denied,  owing  to  the 
delay  in  enforcing  it. 

In  the  case  now  presented,  the  appellee,  Clemens,  insists  that  the  appel- 
lant, Cook,  is  not  entitled  to  any  relief  because  of  the  delay  of  about  two 
years  in  enforcing  the  levy  made  under  his  execution.  The  latter  responds 
by  saying  that  before  you  purchased  the  land  under  your  execution,  both 
you  and  your  attorney  had  notice  that  my  execution  had  been  levied  upon 
it.  It  appears  that  the  attorney  of  Muir,  who  assigned  the  execution  to 
Cook,  subsequently  became  the  attorney  of  Clemens  in  his  suit  against 
Miller;  but  he  testifies  it  had  been  so  long  since  he,  as  such  attorney,  made 
the  assignment  that  he  had  entirely  forgotten  it  until  reminded  of  it  by 
the  officer  who  had  levied  the  execution  of  Clemens,  and  then  had  it,  and 
who   had  also,  in  November,  1880,  levied  the  Muir  execution.    It  also  ap- 
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pears  by  the  officer's  testimony  that  before  tbe  sale  under  the  execution  of 
Clemens,  be  told  him  of  the  levy  of  tbe  Cook  execution.  The  appellee,  how- 
ever, testifies  otherwise. 

It  is  perfectly  evident  from  this  record  that  the  appellant,  Cook,  paid  off  the 
Muir  execution,  and  took  an  assignment  of  it  as  a  favor  to  Miller,  and  with 
the  intention  of  indulging  him.  In  fact,  it  appears  that  since  bis  purchase 
Tinder  his  execution,  he  has  received  some  money  from  Miller  as  a  payment 
tipon  his  debt,  for  which  he  had  the  land  sold. 

He  testifies,  in  substance,  that  Miller  was  to  have  the  land  in  case  he  paid 
him  his  debt.  The  testimony  shows  that  when  the  appellee,  Clemens, 
brought  his  action  upon  his  sheriff's  deed  against  Miller  to  obtain  possession 
•of  the  land,  the  appellant,  Cook,  resided  within  a  mile  and  a  half  of  it.  It 
only  appears  by  presumption  that  he  knew  of  it.  If  be  did,  he  remained 
silent.  It  further  appears  that  after  tbe  appellee,  Clemens,  had,  by  virtne 
*if  his  judgment,  obtained  a  writ  for  the  possession  of  the  land,  and  when  he, 
with  the  proper  officer,  was  upon  the  ground  for  the  purpose  of  dispossessing 
Miller,  the  appellant  agreed  to  be  responsible  to  the  appellee  for  a  certain 
amount  of  rent  for  the  premises  if  Miller  did  not  pay  it,  provided  the  appel- 
lee would  not  turn  the  Miller  family  out  of  the  house.  We,  therefore,  find 
him  consenting  to  the  Miller  family  becoming  the  tenants  of  the  appellee. 

No  absolute  rule  can  be  established  fixing  any  certain  time  at  the  end  of 
which  a  levy  shall  cease  to  give  a  subsisting  lien.  Each  case  must,  in  the 
main,  depend  upon  its  own  circumstances.  Our  statute,  however,  contem- 
plates a  prompt  enforcement  and  return  of  an  execution.  Unreasonable  de- 
lay is  likely  to  result  in  injustice  to  third  parties  if,  notwithstanding  it,  a 
lien  upon  the  debtor's  property  continues.  Our  statute,  therefore,  fixes  a 
-certain  time  when  executions  shall  be  returnable.  Officers  are  made  liable 
in  heavy  statutory  penalties  to  plaintiffs  for  failing  to  return  them  to  the 
office  from  whence  they  issued  within  the  proper  time  without  a  reasonable 
excuse  therefor.  They  are  not  only  subject  to  fine  if  they  delay  for  an  un- 
reasonable time  to  advertise  property  taken  under  execution,  but  are,  more- 
over, liable  in  damages  to  the  party  injured. 

Thus  it  appears  that  not  only  the  letter,  but  the  spirit  of  our  law.  in  giving 
a  Hen  to  the  creditor  by  virtue  of  his  execution  levy,  requires  at  the  time, 
as  a  condition  of  its  continued  life  and  existence,  that  it  shall  be  promptly 
enforced.  The  statute  provides  him  with  the  means  to  compel  prompt 
action  upon  the  part  of  the  officer.  It  is  unlike  the  case  of  an  unrecorded 
title  bond  or  mortgage.  The  execution  creditor  or  purchaser  can  not  over- 
ride them  if  he  has  notice  of  their  existence  before  his  purchase. 

Where,  however,  the  enforcement  of  an  execution  levy  has  been  delay* d 
for  an  unreasonable  time,  a  third  party  has  a  right  to  presume  that  it  has 
been  abandoned,  or  that  some  arrangement  waiving  it  has  been  made  be- 
tween tbe  parties  to  it.  Any  other  rule  would  deceive  innocent  parties  into 
the  giving  of  false  credit,  afford  the  debtor  an  opportunity  to  cover  up  bis 
property,  and  lead  to  the  perpetration  of  injustice  and  wrong.  It  matters 
not  whether  the  unreasonable  delay  results  from  arrangement  between  the 
debtor  and  tbe  execution  creditor,  or  the  neglect  of  the  latter  merely.  It 
should  not,  in  either  case,  be  allowed  to  prevail  over  the  diligent.  The 
creditor  may,  through  his  execution,  secure  his  debt,  provided  he  acts  with 
reasonable  diligence.  The  law  affords  him  the  remedy  upon  this  condition, 
because  otherwise  he  may  deceive  innocent  parties  or  enable  the  debtor  to  do  so. 
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The  inaction  of  the  appellant  in  this  case  authorized  the  belief,  upon  the 
part  of  even  those  who  knew  of  the  levy,  that  it  had,  in  some  way,  been 
arranged  or  else  abandoned.  His  neglect  to  have  it  enforced  for  so  long  a 
time,  coupled  with  the  attending  circumstances,  must,  as  to  third  parties, 
be  treated  as  a  waiver  or  abandonment  of  it. 

The  judgment  dismissing  the  petition  is  affirmed 


STRUTTON  v.  STRUTTON,  &c. 

(Filed  December  4,  1888.) 

Adverse  possession— R.  entered  into  possession  of  land  in  the  year  1852, 
under  a  parol  gift  from  J.,  his  father,  and  retained  possession,  claiming  the 
land  as  his  own  until  his  death  in  1883.  J.  died  in  1873,  leaving  a  will  by 
which  -he  devised  this  land  to  appellant,  another  of  his  sons.  J.  never  as- 
serted any  claim  to  the  land  except  by  the  devise,  and  appellant  never 
asserted  any  claim  until  this  suit  was  instituted  in  1884  against  the  children 
of  R.  to  recover  the  land,  after  the  death  of  R.  and  ten  years  after  the  death 
of  J.  Held— That  the  possession  of  R.  was  adverse,  and  that  the  title  was 
not  only  in  appellees  when  the  action  was  instituted,  but  was  in  R.  at  the 
death  of  J.,  R.  having  then  been  in  the  adveise  possession  of  the  land  for 
over  twenty  years. 

D.  W.  Lindsey,  John  B.  Lindsey  and  Gearge  C.  Cohen  for  appellant. 

C.  B.  Beetner  for  appellees. 

Appeal  from  Anderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

While  we  have  not  been  furnished  with  a  brief  for  the  appellees  in  this 
case,  it  is  manifest,  we  think,  that  the  title  to  the  land  in  controversy  was 
in  the  appellee,  not  only  when  the  action  was  instituted,  but  at  the  death  of 
John  Strutton.  The  evidence  clearly  shows  that  the  ancestor  of  appellees 
had  this  land  in  possession  at  least  twenty  years  prior  to  his  death,  and  exer- 
cised such  acts  of  ownership  over  it  by  cultivation  and  otherwise  as  is  incon- 
sistent with  a  mere  tenancy  under  the  will  of  the  landlord.  Besides,  it  is 
shown  that  the  appellant's  land,  for  which  he  holds  a  deed,  was  surveyed, 
and  the  line  between  his  land  and  that  he  is  now  claiming  run  and  marked, 
the  father  of  the  appellant,  and  the  ancestor  of  the  appellees,  stating  that 
the  land  in  controversy  was  for  the  father  of  the  appellees.  This  land  was 
given  to  Richard  Strutton  in  the  year  1852;  in  fact,  he  had  the  actual  pos- 
session of  the  most  of  it  from  that  date  by  an  inclosure,  and  used  that  out- 
side of  his  fence.  He  instituted  his  action  of  tresspass  for  an  entry  on  this 
un inclosed  land,  and  his  acts  of  ownership  were  manifested  in  every  way 
that  indicated  title  in  himself.  Besides,  it  appears  that  he  had  the  same 
claim  on  the  beneficence  of  his  father  that  the  appellant  had,  and  there  is 
no  reason  apparent  for  his  giving  all  the  estate  to  the  one  to  the  exolusion 
of  the  other. 

The  appellant  endeavors  to  show  acts  of  ownership  over  this  land,  or  the 
part  not  inclosed,  by  proving  that  he  occasionally  cut  timber  upon  it,  when 
It  is  clearly  shown  that  bis  boundary  was  fixed  by  the  deed  from  his  father, 
and  his  entry  beyond  that  line  when  made  without  the  consent  of  his  brother 
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was  a  trespass.  The  appellant  claims,  under  the  will  of  his  father,  by  which 
his  father  devises  to  him  the  remainder  of  the  Adams  tract,  and  it  is  in- 
sisted that  as  all  the  Adams  tract  had  been  previously  conveyed  to  the  ap- 
pellant and  to  William  Strutton,  one  of  the  grandsons  of  the  common  ances- 
tor, except  the  portion  in  possession  of  the  appellees,  that  the  remaining 
portion  of  the  Adams  tract  must  have  necessarily  been  that  part  of  the  tract, 
and  to  which  the  ancestor  of  the  appellees  had  no  written  evidence  of  title. 
This  view  as  to  the  intention  of  the  testator  follows  from  the  reading  of  the 
will,  but  here  is  a  possession  of  land  from  or  about  the  year  1852  by  Richard 
Strutton  to  his  death  in  the  year  1883— a  period  of  thirty  years.  John  Strut- 
ton  died  in  the  year  1873,  and  Richard,  the  father  of  the  defendants,  died 
ten  years  after,  and  not  until  after  his  death  did  the  appellant  assert  his 
claim  by  action  to  this  land. 

The  parties  who  knew  the  important  facts  connected  with  this  possession 
are  gone,  and  this^laim  of  the  will  is  seized  on  to  deprive  the  widow  and 
children  of  Richard  of  the  entire  estate  given  him  by  his  father.  The  doc- 
trine is  settled  that  a  mere  possession  by  permission  from  the  father,  with 
the  expectation  that  the  futber  will  give,  does  not  create  an  adverse  holding; 
but  here,  there  was  an  adverse  holding  under  the  gift  from  the  father,  al- 
though by  parol,  and  under  such  circumstances  as  forbids  the  conclusion 
that  the  spn  in  possession  was  the  mere  tenant. 

In  the  case  of  Wells'  Heirs  v.  Head,  12  B.M.,  lfifi,  if  the  title  or  holding 
in  that  case  had  been  adverse  to  the  father,  it  had  never  ripened  into  a  title 
by  reason  of  the  lapse  of  time;  but  here  the  possession  continued  from  1852 
or  1853  to  1884,  a  period  of  thirty  one  years,  without  any  claim  by  the  father, 
except  the  devise,  and  none  by  the  appellant,  inconsistent  with  his  brother's 
title,  until  the  father  and  brother  were  both  dead,  and  this  suit  instituted 
in  October,  1884. 

The  judgment  below  dismissing  the  petition  was  proper  and  must  he 
affirmed. 


OWEN  v.  HOWARD  INSURANCE  CO. 
(Filed  December  4,  18S8.) 

Insurance— Limitation— Sundays— A  policy  of  fire  insurance  provided  that 
no  action  could  be  maintained  on  the  policy  unless  brought  within  twelve 
months  after  the  loss.  The  insured  property  was  burned  March  lfi,  1884. 
Suit  was  instituted  on  the  policy  March  16,  1885,  which  was  Monday.  Held 
—That  as  the  last  day  of  the  twelve  months  fell  on  Sunday,  the  insured, 
under  a  fair  and  equitable  construction  of  the  contract,  was  entitled  to  sue 
on  the  day  following. 

Bullitt  &  Shield  and  Turner  &  Cunningham  for  appellant. 

Augustus  E.  Wilson  and  Baker,  Smith  &  Baker  for  appellee. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  10th  clause  of  the  policy,  which  the  appellant  claims  was  issued  to 
him  by  the  appellee,  provides:  "This  company  hereby  limits  its  liability 
under  this  policy,  and  it  is  hereby  expressly  provided  that  no  suit  or  action 
against  this  company  for  the  recovery  of  any  claim  by  virtue  of  this  policy 
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Shall  be  sustainable  in  any  oourt  of  law  or  chancery  until  an  appraisal  shall 
have  been  obtained,  fixing  the  amount  of  such  olaim  above  provided.  Nor 
unless  suoh  suit  or  action  shall  be  commenced  within  twelve  months  next 
after  the  fire  shall  have  occurred ;  and  should  any  suit  or  action  be  com- 
menced against  this  company  after  the  expiration  of  the  aforesaid  twelve 
months,  the  lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  any  such  olaim,  any  statute  of  limitations  to  the 
contrary  notwithstanding. " 

On  the  16th  day  of  March,  1886,  the  appellant  instituted  this  action  in  the 
Jefferson  Court  of  Common  Pleas  for  the  purpose  of  recovering  the  amount 
for  which  the  appellee,  as  alleged,  insured  his  storehouse,  situated  in  Cory- 
don,  Henderson  county,  Ky.,  whioh  house,  it  is  alleged,  was  destroyed  by 
fire  on  the  16th  of  Maroh,  1884.  The  appellee,  as  one  ground  of  defense,  re- 
lied upon  the  contract  limitation,  above  set  forth,  of  one  year  as  a  bar  to  the 
appellant's  right  to  maintain  his  action.  The  appellant  demurred  to  thi& 
defense  upon  the  ground,  among  others,  that  the  last  day  of  the  year  in, 
which  he  was  allowed  to  bring  his  suit  was  Sunday,  which  was  not  a  secu- 
lar day,  and  as  he  was  allowed,  by  the  terms  of  the  contract,  a  whole  year 
from  the  destruction  of  the  storehouse  by  fire  in  which  to  bring  his  suit,  and 
as  the  last  day  of  the  year  was  Sunday,  and  as  it  was  unlawful  to  bring  bis. 
suit  on  that  day,  be  was  entitled  to  bring  it  on  the  day  following,  Monday. 
The  demurrer  was  overruled,  and  the  appellant  declining  to  reply,  the  alle- 
gations  of  this  paragraph  were  taken  as  true,  and  the  action  was  dismissed. 
If  the  ground  of  demurrer  above  mentioned  was  well  taken,  it  is  needless  to 
notice  other  grounds  urged  foi  sustaining  the  demurrer.  Whioh  ground  we 
will  proceed  to  investigate. 

It  is  to  be  kept  in  mind  that  the  limitation  of  one  year  relied  on  by  the 
appellee  was  the  result  of  contract,  and  must  be  fairly  and  equitably  con- 
strued in  order  to  effectuate  the  intention  of  the  parties  to  it.  It  is  clear, 
therefore,  that  it  was  the  intention  that  the  appellant  should  have  three 
hundred  and  sixty-five  days— one  year— in  which  to  bring  his  suit,  and  that 
Sundays  should  be  counted  to  make  up  said  number  of  days;  but  that  the 
appellant  should  have  at  least  three  hundred  and  sixty  five  days  in  which  to 
make  his  proofs  of  loss,  etc.,  and  to  bring  his  action  for  the  recovery  of  the 
amount  of  the  policy;  that  he  should  be  as  much  entitled  to  the  last  day  for 
the  performance  of  these  things  as  to  the  first  day;  that  no  laches  should  be 
imputable  to  him  if  he  waited  until  the  last  of  the  three  hundred  and  sixty- 
five  days  in  whioh  to  bring  his  suit;  that  it  was  not  contemplated  that  he 
should  bring  his  suit  on  Sunday,  because  it  was  not  lawful  for  him  to  da 
so;  that  he  should  not  be  deprived  of  any  one  of  said  days  in  whioh  to  bring 
bis  suit,  and  if  the  last  of  the  three  hundred  and  sixty-five  days  fell  on  Sun- 
day, he  should  not  be  compelled,  in  order  to  sue  at  all,  to  bring  his  suit  on 
Saturday,  the  day  preceding,  for  that  would  deprive  him  of  one  of  the  three 
hundred  and  sixty-five  days  which  be,  by  the  contract,  was  entitled  to  in 
which  to  bring  bis  suit;  but  as  the  courts  were  not  open  to  him  on  the  last 
day,  he  should  have  the  following  day  in  which  to  bring  his  suit. 

At  the  time  of  making  the  oontraot,  had  it  occurred  to  the  minds  of  the 
parties  that  the  last  day  for  bringing  the  suit  might  be  a  Sunday,  we  can 
imagine  a  conversation  concerning  it  as  follows:  The  appellant  said  to  the 
appellee,  you  are  to  allow  me  twelve  months,  or  three  hundred  and  sixty- 
five  days,  after  the  fire,  in  which  to  bring  suit?    Yes.     This  is  my  absolute 
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right  under  the  contract?  Yea.  Suppose  the  last  day  is  a  Sunday;  I  can 
not  bring  a  suit  on  that  day;  what  then?  Bring  it  on  Saturday.  No;  by 
the  terms  of  the  contract,  you  allow  me  three  hundred  and  sixty- fire  days, 
and  it  is  not  fair  that  you  should  require  me  to  lose  one  of  these  days  by 
bringing  the  suit  on  Saturday.  Why  not  fair?  Because,  if  the  bouse  should 
be  destroyed  by  fire,  you  will  owe  me  the  amount  of  the  policy,  aid  the  debt 
will  be  as  just  and  equitable  on  the  last  of  the  three  hundred  and  sixty-live 
days  as  on  the  first  day,  and  I  am,  by  contract,  limiting  my  right  to  sue 
you  to  within  said  time,  and  it  seems  to  me  to  be  equitable  and  fair  that  1 
should  have  every  minute  of  the  agreed  time;  and  if,  on  the  last  day,  lam 
obstructed  in  my  right  ta  bring  my  suit,  you,  and  not  I,  should  lose  the 
day.  But  the  other  Sundays  in  the  year  are  to  be  counted;  why  not  deduct 
them,  as  weli  as  the  last  one?  Because  they  do  not  obstruct  my  right  to  sue; 
the  last  day,  Sunday,  by  the  terms  of  the  contract,  belongs  to  me;  but  I 
have  no  right  to  use  it  for  the  purpose  of  suing  you.  Therefore,  I  am  en- 
titled to  sue  you  on  the  following  day.  Also,  if  the  last  day  of  the  year 
should  fall  on  Monday,  or  any  other  day  of  the  week  than  Sunday,  and  it 
should  turn  out  that  the  law  denied  me  the  light  to  sue  you  on  that  particu- 
lar day,  I  would,  according  to  the  principles  above  mentioned,  have  the 
right  to  sue  ynu  on  the  following  day.  So  it  seems  that  the  day  in  which 
the  appellant  had  the  right  to  sue  being  Sunday,  a  fair  and  equitable  con- 
struction of  the  coutract  would  entitle  him  to  sue  on  the  day  following. 

The  following  cases  illustrate  the  foregoing  views:  Hammond  v.  American 
Mutual  Insurance  Co.,  10  Gray,  309.  The  insured  in  that  case  contracted  to 
pay  his  premium  quarterly,  and  not  later  than  noon  of  the  quarter  day,  and 
a  failure  to  do  so  forfeited  his  policy.  One  of  the  quarter  days  came  on  Sun- 
day, and  the  insured  died  in  the  afternoon  of  that  day.  It  was  held  thatai 
it  was  unlawful  to  transact  business  on  Sunday,  a  tender  of  the  premium 
on  the  day  following  was  a  compliance  with  the  contract. 

In  Edmonson  v.  Wragg,  104  Pa.  St.,  501,  where  the  right  to  recover  usury 
puid  was  limited  to  six  months  after  the  payment  of  the  usury,  it  was  held 
that  the  last  day  of  the  six  months  being  Sunday,  the  party  had  the  right  to 
bring  his  suit  on  the  following  day. 

In  Sands  v.  Lyon,  18  Conn.,  28  9,  where  a  testator  devised  to  his  son  a 
tract  of  land,  upon  condition  that  he  paid,  within  a  year  after  the  testator's 
death,  certain  legacies,  and  the  last  day  of  the  year  being  Sunday,  it  was 
hold  that  a  tender  on  the  following  day  was  sufficient  to  save  bis  right  to 
the  land. 

The  case,  decided  by  this  court,  of  National  Mutual  Benefit  Association  t. 
Miller,  8  Ky.  Law  Rep.,  731,  does  not  militate  against  the  foregoing  vlewf, 
but  is  in  harmony  with  them.  It  was  held  in  that  case  that  a  holiday  ap- 
pointed by  the  president  of  the  United  States,  or  by  the  governor  of  thii 
State,  was  not  regarded  a  Sunday,  except  for  purposes  respecting  the  present- 
ment for  payment  or  the  acceptance  of  bills  of  exchange,  hank  checks  and 
promissory  notes  pluced  upon  the  footing  of  bills  of  exchange,  and  the  giving 
of  notice  of  the  dishonor  of  the  same.  For  all  other  purposes,  a  holiday  wii 
a  business  day,  if  persons  chose  to  transact  business  on  that  day;  and  as  the 
company's  office  was  open  on  that  day  for  the  transaction  of  its  business,  it 
was  Miller's  duty  to  pay  his  premium  on  that  day;  the  same  being  the  last 
of  the  thirty  days  in  which  he  was  allowed  by  the  contract  to  pay  it. 
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Under  the  Code  of  Practice,  the  Jefferson  Court  of  Common  Pleas  had 
jurisdiction  of  the  case. 

We  deem  it  unnecessary  to  notioe  the  other  questions  made  in  the  case. 

The  judgment  is  reversed,  with  directions  for  further  proceedings  consist- 
ent with  this  opinion. 


TRACY  v.  COMMONWEALTH. 
(Filed  December  6,  1888. ) 

1.  Indictment— Libel— An  indictment  for  libel  which  oharges  that  the  de- 
fendant did  "unlawfully  and  maliciously  compose,  write  and  cause  to  be 
printed  and  published  of  and  concerning  '  -a  certain  person  or  persons  the 
libelous  matter  set  out,  is  sufficient  without  stating  the  mode  of  publication. 
The  averment  that  the  libel  was  printed  and  published  is  not  a  mere  legal 
conclusion,  but  the  statement  of  a  fact. 

2.  Same— A  man  may  be  indicted  for  a  libel  on  two  or  more  persons  where 
the  libel  is  contained  in  a  single  writing,  published  at  one  time  and  by  a 
'Single  act,  without  rendering  the  indictment  liable  to  the  objection  that  it 
-charges  more  than  one  offense;  for,  if  the  defendant  be  guilty  of  as  many 
-offenses  as  there  are  persons  libeled,  he  can  not  complain  because  the  Com- 
monwealth has  seen  proper  to  regard  the  entire  publication  as  one  offense. 
And  this  is  true,  although  the  acts  condemned  by  the  libel  may  have  been 
-committed  by  the  several  persons  named  therein  at  different  times. 

3.  Same— Under  such  an  indictment  the  defendant  may  justify  as  to  the 
libel  on  the  one,  where  the  statements  are  divisible,  and  plead  not  guilty  as 
to  the  libels  on  the  others;  but  where  the  defense  omits  or  fails  to  deny 
statements  in  the  indictment  that  are  libelous,  and  attempts  to  justify  other 
statements,  the  prosecution  has  then  made  out  the  case,  and  the  defendant 
will  lie  subjected  to  punishment  for  the  libel  admitted. 

4.  Same— Evidence— The  defendant  in  this  case  being  indicted  for.a  libel 
by  ieason  of  the  publication  of  a  writing  condemning  the  official  action  of 
the  sheriff  and  jury  upon  the  trial  of  a  writ  of  ad  quod  damnum,  and  the 
action  of  the  circuit  judge  who  subsequently  tried  the  case  upon  appeal, 
upon  the  trial  the  entire  publication  was  read  in  evidence  over  the  defend- 
ant's objection.  The  instructions  were  based  alone  on  the  libelous  matter, 
so  far  as  it  related  to  the  action  of  the  judge.  Held— That  the  entire  pub- 
lication was  competent,  as  it  would  have  been,  for  the  purpose  of  showing 
the  animus  of  defendant  in  its  publication,  if  the  indictment  had  been 
framed  alone  on  the  charges  made  against  the  circuit  judge.' 

Wm.  Lindsay,  Mulligan  &  Beauchamp  and  D.  J.  Falconer  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  appeal  from  the  judgment  below  imposing  a  fine  on  the  appel- 
lant for  an  alleged  criminal  libel,  under  an  indictment  of  the  Fayette  Cir- 
cuit Court,  in  which  the  defendant  is  charged  with  having  willfully  and 
maliciously  composed  and  caused  to  be  printed  and  published  of  and  con- 
cerning W.  D.  Nicholas,  late  sheriff  of  Fayette  county,  and  the  jury,  before 
whom  the  value  of  certain  landed  property  was  tried  on  a  writ  of  ad  quad 
damnum  obtained  by  the  Lexington  &  Big  Sandy  Railroad  Co.  against  the 
appellant  and  others,  and   of  and  concerning  J.  R.  Morton,  the  presiding 
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judge  of  the  Fayette  Circuit  Court,  before  whom  the  case  was  subsequently 
tried,  a  certain  false,  scandalous  and  malicious  libel,  one  part  of  which  is 
as  follows :  The  pleader,  proceeding  to  charge  such  libelous  matter  in  refer- 
ence to  the  sheriff  as  made  him,  if  true,  a  oorrupt  official,  and  then  proceeds, 
"another  part  whereof  is  of  the  tenor  following:  'I  am  indignant  and  forced 
to  say  to  the  publio  that  the  ruling  of  Judge  Morton  (meaning  the  judge  of 
the  Fayette  Cirouit  Court),  is  unjust  and  a  disgrace  to  his  position.  He 
denied  me  the  right  of  a  trial  by  jury  because  he  did  not  want  it  out  of  Ma 
hands,  as  he  could  not  decide  in  favor  of  the  railroad  company  a6  he  baft 
done.'  "  This  libelous  matter,  appearing  in  the  newspapers  publish*!  in 
the  city  of  Lexington,  the  indictment  followed,  resulting  in  a  fine  of  1500 

The  accused  filed  a  general  and  special  demurrer  to  the  indictment,  the 
ground  of  the  special  demurrer  being  that  the  Commonwealth,  in  one  count 
of  the  indictment  (and  it  contains  but  one),  bad  oharged  him  with  commit- 
ting two  or  more  public  offenses.  The  demurrers  were  overruled,  and  the 
defendant  pleaded  not  guilty. 

It  is  evident  that  the  defendant,  in  publishing  the  libelous  matter  in  which 
he  maligned  the  judge  and  misrepresented  bis  official  conduct,  went  beyond 
the  bounds  of  legitimate  criticism,  and  we  shall,  therefore,  notice  only  the 
grouuds  urged  by  counsel  for  a  reversal.  It  is  insisted  that,  as  there  are  bo 
many  ways  of  printing  and  publishing  written  productions,  the  statements 
of  an  indictment  should  contain  the  manner  in  which  the  printing  and  pub- 
lication were  made,  and  in  support  of  this  rule  of  pleading  the  attention  of 
the  court  is  called  to  the  crime  of  forgery,  where  this  court  held,  in  the  case 
of  Commonwealth  v.  Williams,  13  Bush,  267,  that,  as  there  were  so  many 
ways  in  which  that  offense  can  be  committed,  the  indictment  must  inform 
the  defendant  of  the  particular  acts  relied  on  to  constitute  the  offense,  and 
also  the  acts  showing  how  the  paper  was  uttered,  and  for  a  like  reason  it  is 
urged  the  manner  of  printing  and  publishing  the  libelous  matter  complained 
of  should  also  be  stated,  as  there  are  so  many  ways  of  printing  and  publica- 
tion. It  is  difficult  often  to  determine  what  acts  constitute  forgery,  or 
whether  the  act  said  to  have  been  done  by  the  accused  amounts  to  the  utter- 
ing of  the  forged  paper,  and  for  that  reason,  under  our  system  of  Code  plead- 
ing, the  statements  of  the  indictment  are  required  to  be  more  specific  in  this 
class  of  cases  than  at  common  law,  section  124  of  the  Criminal  Code  provid- 
ing that  the  statements  of  the  indictment  must  be  direct  and  certain  "as  to 
the  particular  circumstances  of  th«  offense  charged,  if  they  be  necessary  to 
constitute  a  complete  offense."  Subsection  2  of  section  123,  also  requires  a 
'statement  of  "the  acts  constituting  the  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  a  manner  as  to  enable  a  person  of  ordinary  understand- 
ing to  know  what  is  intended." 

The  crime  of  forgery  may  be  committed  by  signing  the  name  of  another 
without  authority,  or  by  causing  another  to  sign  the  name,  or  by  altering  a 
writing  already  signed ;  and  while  the  trial  judge  will  know  the  legal  mean- 
ing to  be  given  the  word  forgery,  and  the  acts  necessary  to  constitute  toe 
offense,  a  charge  in  an  indictment  that  the  accused  committed  forgery  by 
altering  a  certain  instrument  of  writing,  etc.,  is  but  the  conclusion  of  the 
pleader  and  fails  to  inform  the  accused  of  the  facts  necessary  to  make  the 
offense  complete.  So  one  may  be  guilty  of  libel,  which  is  simply  a  malicious; 
defamation  of  another,  but  as  this  may  be  done  in  various  ways,  such  as  by 
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printing,  writing,  sign  or  picture,  it  becomes  necessary  to  state  in  the  in- 
dictment the  facts  necessary  to  constitute  the  offense  in  such  a  way  as  one 
*of  ordinary  understanding  may  know  what  charge  he  has  to  meet. 

It  is  averred  in  the  indictment  before  us  that  the  defendant  did  unlawfully 
•and  maliciously  compose,  write  and  cause  to  be  printed  and  published  of 
-and  concerning,  etc.  These  facts,  with  the  ordinary  averments  following  as 
in  this  case,  constituted  a  complete  offense,  either  at  the  common  law  or 
under  the  Code,  and  apprised  the  defense  of  every  fact  necessary  to  consti- 
tute the  offense  with  which  he  stood  charged.  The  facts  are:  That  you  com- 
posed and  caused  to  be  printed  and  published  this  libelous  matter,  and  every 
-one  with  ordinary  understanding  must  know  what  was  intended  and  specific- 
ally charged.  It  is  also  averred  that  the  accused  caused  the  publication  to 
be  made,  which,  in  effect,  was  saying  that  it  was  published  by  another  by 
bis  direction;  and  if  not,  we  are  not  disposed  to  hold  that  such  an  averment 
-as  that  it  was  printed  *and  published  is  a  mere  legal  conclusion.  It  is  as 
much  a  fact  as  the  statement  that  it  was  composed  or  written  by  the  defend- 
ant. The  words  have  a  plain  common  sense  meaning,  and  require  no  legal 
Interpreter  to  inform  the  accused  of  the  offense  be  is  charged  with  having 
-committed. 

It  is  further  argued  that  the  indictment  is  fatally  defective  because  two 
■distinct  and  separate  libels  are  attempted  to  be  charged.  The  entire  printed 
matter  containing  the  libel  is  but  one  writing,  signed  by  the  defendant  and 
published  in  the  Lexington  papers.  In  that  writing  the  defendant  com- 
ments  on  the  conduct  of  the  sheriff  and  the  jury,  the  tribunal  trying  the 
-tsase,  upon  the  inquisition  as  to  value,  etc.,  that  trial  having  no  connection 
with  the  ant  of  Judge  Morton  in  refusing  a  jury  trial,  save  as  a  history  of 
the  proceeding  to  condemn  tbe  same  land,  the  inquisition  being  held  first  by 
the  sheriff  and  then  finding  its  way  under  appellant's  charter  to  the  cironit 
•oourt.  It  was  not  an  attempt,  on  the  part  of  the  defendant,  to  criticise  any 
single  procedure  in  the  circuit  court,  but  an  effort  to  give  a  history  of  the 
-attempt  on  the  part  of  the  railroad  to  condemn  defendant's  property,  in 
which  he  attributes  improper  and  dishonest  motives  to  the  judge,  sheriff, 
-and  the  jurors,  or  the  most  of  them,  in  the  trial  of  his  case. 

It  is  argued  that,  as  the  action  of  the  circuit  judge  assailed  by  the  defend- 
ant was  at  a  different  time,  and  Independent  of  the  action  of  the  sheriff, 
that  was  also  criticised,  the  offenses  were  different,  and  the  special  demurrer 
should  have  been  sustained.  Whether  these  libels  can  be  regarded  as  inde- 
pendent acts  of  defamation,  and,  that  being  so,  as  many  indictments  can  be 
maintained  as  the  number  of  persons  he  has  defamed,  is  one  of  some  diffi- 
culty. This  was  a  single  publication  in  which  a  libel  was  contained  on  tbe 
judge,  sheriff  and  the  jurors,  the  libelous  matter  being  the  one  act  of  the 
^defendant  in  printing  and  publishing  the  one  communication  in  the  news- 
papers of  the  city,  and,  although  a  libel  on  each  person  named,  the  Com- 
monwealth had  the  right  to  indict  the  offender,  and  treat  the  entire  publica- 
tion as  one  offense ;  nor  are  we  prepared  to  say  that  in  such  a  case  the 
appellant  could  bo  indicted  for  a  criminal  libel  on  each  of  tbe  parties  named. 
If  the  appellant  has  been  guilty  of  as  many  offenses  as  there  are  persons 
libeled,  where  tbe  libel  is  contained  in  a  single  writing,  published  at  the 
-same  time,  and  by  the  same  act,  the  defendant  should  not  complain  because 
the  Commonwealth  has  seen  proper  to  regard  tbe  entire  publication  as  one 
ofiense. 
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Mr.  Bishop,  in  his  treatise  on  Criminal  Procedure,  considering  this  que* 
tlon,  says :  "It  is  now  generally  understood  that  a  man  may  be  indicted  for 
the  battery  of  two  or  more  persons  in  the  same  count,  or  for  a  libel  on  two 
or  more  persons,  when  the  publication  is  one  single  act,  without  renderiog 
the  count  bad  for  duplicity."    (Section  192,  1st  edition.) 

In  Reg.  v.  Giddins,  Car.  &  M.,  634,  the  defendant  was  charged  with  tb* 
offense  of  robbery  in  assaulting  and  robbing  two  persons  (naming  them)  at 
the  same  time.  Counsel  insisted  that  this  pleading  was  bad  for  duplicity, 
and  tho  court  responded  that  but  one  act  had  been  charged.  (Rex  v.  Ren- 
fleld,  2  Burrows,  bSO.)  Libel  is  a  public  wrong.  The  publication  is,  la 
effect,  a  breach  of  the  peace.  It  produces  public  mischief,  and  for  that  rea- 
son is  an  indictable  offense.  It  is  a  breaoh  of  the  peace,  whether  published 
as  to  one  or  more  persons.  The  more  persons  affected  by  the  libelous  matter, 
the  greater  the  public  wrong,  but  the  one  act  of  publication  is  the  libel  com* 
plained  of.  If  a  several  injury  has  been  Inflicted  by  the  publication  of  tbe 
defamatory  matter,  the  parties  injured  may  each  seek  redress  by  a  civil 
aotion. 

Under  tho  rule  of  the  common  law,  as  the  truth  of  the  matter  alleged  to  to 
libelous  was  inadmissible  as  a  defense  in  a  prosecution  for  libel,  It  is  for 
that  reason  insisted  that  as  the  truth  may  be  pleaded  under  our  Constitution 
and  laws  in  justification  of  the  offense,  that  where  the  libelous  matter 
affects  more  than  one  in  the  same  publication,  the  defense  may  desire  to 
justify  as  to  the  one  and  not  as  to  the  other,  and,  therefore,  there  should  be 
a  severance  in  the  charge. 

We  see  no  reason  why  the  defense  may  not  plead  the  facts  under  such  an 
indictment,  in  the  same  manner  that  he  would  be  allowed  to  plead  in  an  in- 
dictment for  assaulting  two  persons  at  the  same  time.  He  might  plead  an 
assault  demesne  as  to  one'  and  not  guilty  as  to  the  other. 

That  he  may  justify  as  to  the  libel  on  the  one,  where  the  statements  aie 
divisible,  and  plead  not  guilty  as  to  the  other  charges,  we  have  no  doubt, 
but  where  the  defense  asserts,  or  fails  to  deny  statements  in  the  indictment 
that  are  libelous,  and  attempts  to  justify  other  statements,  the  prosecution 
has  then  made  out  the  case,  and  the  defendant  will  be  subjected  to  punish- 
ment for  the  libel  admitted.  Starkie  on  Slander  and  Libel  says:  "If  a  libel 
contain  statements  that  are  divisible,  one  or  more  of  such  statements  may 
be  justified  apart  from  the  rest,  if  a  proper  justification  can  be  made  out.' ^ 
(Folkard's  Starkie,  section  489,  page  538.)  Besides,  the  evidence  In  this  case 
Bhows  that  the  defendant  caused  the  libel  to  be  published  in  the  Lexington 
Press,  the  Transcript  and  the  Evening  Advertiser,  and  when  the  witness, 
was  being  examined  he  was  asked  to  read  the  article,  and  having  read  as  far 
as  comments  bad  been  made  by  the  defendant  on  the  sheriff  or  his  official  con- 
duct, the  defense  objected  to  any  further  reading  for  the  reason  that  what  fol- 
lowed related  to  the  circuit  judge  (Judge  Morton).  The  objection  was  over- 
ruled, and  the  entire  article  read  to  the  jury.  When  the  ease  was  submitted 
an  instruction  was  given,  based  alone  on  the  libelous  matter  so  far  as  it 
reflected  on  the  official  aotion  of  Judge  Morton  in  the  conduct  of  the  trial 
between  the  appellant  and  the  railroad  company,  so  the  appellant  at  least 
was  made  to  respond  only  to  the  charge  made  against  the  judge,  and  not  foe- 
libel  on  the  sheriff  and  jurors.  If  the  indictment  had  been  framed  alone  on 
the  charge  made  against  the  circuit  judge,  the  entire  article  being  one,  al- 
though separate  statements  made  in  \tx  was  competent  to  be  read  to  the- 
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jury,  for  the  purpose  of  showing  the  animus  of  the  defendant  in  its  publica- 
tion. 

In  our  opinion  no  error  has  been  committed  to  the  prejudice  of  the  appel- 
lant, and  the  judgment  is  affirmed,  with  damages. 


SMOOT.  &c.  v.  BOYD,  &o. 
( Filed  December  0,  1888. ) 
Reformation  of  deed—Guardian  and  ward— J.  sold  land  to  B. ,  agreeing  to 
make  ber  a  deed  in  her  absolute  right;  but,  without  the  knowledge  of  B., 
J.  executed  to  her  n  deed  for  life,  with  remainder  to  her  children.  B.  sold 
tbe  land  to  R  ,  and  thereafter  instituted  an  action  against  her  infant  chil- 
dren and  their  guardian  and  against  J.  and  husband  to  have  the  deed  exe- 
cuted by  J.  set  aside,  and  a  deed  executed  in  accordance  with  the  contract* 
which  the  chancellor  ordered  to  be  done.  Pursuant  to  that  judgment,  J. 
and  husband  executed  a  deed  to  B.  in  her  absolute  right.  In  this  action  by 
B.  against  R.  and  S.,  his  vendee,  to  enforce  a  lien  for  purchase  money, 
which  is  resisted  by  S.  upon  the  ground  that  B.  's  title  is  defective.  Held — 
1.  It  is  not  material  whether  or  not  the  guardian  of  the  infant  children  of 
B.  was  summoned  to  answer  in  the  action  to  reform  the  deed,  as  he  did  file 
an  answer,  which  he  had  the  right  to  do  without  being  summoned. 

2.  The  fact  that  the  husband  of  J.  was  not  summoned  in  that  action  is  not 
material,  as  he  voluntarily  performed  the  judgment  of  the  court,  and  is  not 
now  complaining. 

3.  The  fact  that,  subsequent  to  the  sale  to  R.,  but  prior  to  the  proceedings 
to  reform  the  deed,  the  guardian  of  B.'s  children  procured  a  judgment  au- 
thorizing the  sale  of  his  ward's  remainder  interest  in  said  land,  and  that,  at 
the  sale,  S.  became  the  purchaser  of  that  interest,  does  not  avail  as  a  defense, 
as  that  pioceedlng  did  not  establish  in  the  children  of  B.  a  greater  right 
than  the  deed  gave  them,  as  B.  was  not  a  party  to  that  action,  and  did  not, 
in  any  way,  aid  or  encourage  it. 

Wm.  Lindsay  and  V.  B.  Young  for  appellants. 

R.  Gudgell  &  Sou  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  4th  day  of  December,  1879,  Mrs.  Margaret  Boyd  (now  Johnson), 
mother  of  the  appellee,  Mollie  I.  Boyd,  conveyed  to  said  Mollie  I.  Boyd  a 
tract  of  land  containing  thirty  nine  acres.  Said  conveyance  wns  by  deed, 
which  contains  the  following  clause:  "To  have  and  to  hold  the  said  land 
and  appurtenances  unto  said  party  of  the  second  part  as  her  separate  estate, 
and  at  her  death  to  descend  to  her  then  living  children  forever."  On  the 
23d  day  of  September  the  appellees,  Mollie  I.  Boyd  and  her  husband,  Cyrus 
Boyd,  sold,  by  title  bond,  said  tract  of  land  to  Samuel  Rogers,  who  agreed 
to  pay  for  said  land  ft, 260  on  the  1st  day  of  November,  1883,  and  $1,950  more 
on  the  1st  day  of  November,  1881.  The  last  payment,  however,  was  subject 
to  the  condition  that  the  appellees  were  "able  to  make  a  good  title  to  said 
land."  Notwithstanding  said  condition  said  Rogers,  in  November,  1883. 
accepted  a  genera]  warranty  deed  to  said  land  from  the  appellees.  In  188ft 
tbe  appellees,  Mollie  I.  Boyd  and  her  husband,  Cyrus  Boyd,  instituted  an 
equitable  action  in  tbe  Bath  Circuit  Court  against  all  of  their  infant  chil- 
dren, they  being  under  fourteen  years  of  age,  and  their  statutory  guardian. 
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J.  A.  Reynolds,  and  said  Margaret  Johnson  and  Tier  husband,  for  the  pur- 
pose of  setting  aside  the  deed  of  the  4th  of  December,  1879,  above  referred  to. 
upon  the  ground  that  the  clause  above  quoted  in  said  deed  did  not  represent 
the  true  contract  as  made  by  them  with  Mrs.  Boyd,  her  mother,  now  John- 
son, for  the  reason  that  she  purchased  said  land  in  her  own  absolute  riphr, 
and  the  deed  was  to  be  made  accordingly;  but  said  clause  was  inserted 
therein  by  fraud  or  mistake. 

The  uncontradicted  proof  is,  that  the  appellee,  Mra  Mollie  1.  Boyd,  owned 
in  her  absolute  right  forty  six  acres  of  land,  which  she,  by  agreement  with 
her  mother,  Mrs.  Margaret  Boyd,  exchanged  for  said  tract  of  thirty-nine 
acres;  that  Mrs.  Margaret  Boyd  caused  the  deed  from  the  appellees,  Mrs. 
Mollie  I.  Boyd  and  her  husband,  to  be  drawn  up  in  their  absence,  which 
they  signed  without  question ;  that  sbe  also  caused  the  said  deed  from  herself 
to  be  drawn  up,  and  which  she  signed  and  acknowledged,  and  caused  the 
same  to  be  recorded  without  the  appellees  having  any  knowledge  of  its  con- 
tents; that  the  clause  above  quoted  was  inserted  in  said  deed  by  her  direc- 
tion ;  that  she  requested  the  attorney  who  drew  up  the  deed  to  say  nothing 
to  the  appellees  in  reference  to  said  clause  having  been  inserted  therein ;  that 
the  contract  was,  that  the  said  land  was  to  lie  conveyed  to  the  appellee,  Mrs. 
Mollie  I.  Boyd,  in  her  own  absolute  right;  that  she  never  discovered  the 
mistake  or  fraud  until  November,  1883.  Not  one  of  the  foregoing  facts  is 
opposed  by  any  evidence  whatever.  They  were  certainly  sufficient  to  anther- 
ize  the  chancellor  to  Set  aside  6aid  deed  and  order  the  making  of  a  new  one, 
conveying  .to  the  appellee,  Mollie  I.  Boyd,  said  land  in  her  absolute  rigb 
which  the  chanoellor  did. 

The  appellant,  Smoot,  having  purchased  Fnid  tract  of  land  from  Samuel 
Rogers,  and  the  appellees  having  made  him  a  defendant  to  this  action,  which 
they  Instituted  for  the  purpose  of  enforcing  their  lien  on  said  land  for  the 
satisfaction  of  the  $1,250  due  on  the  1st  of  November,  1884.  he,  Snioot,  re- 
sisted the  enforcement  of  said  lien  upon  the  grounds  First,  that  in  the 
action  to  reform  said  deed,  the  statutory  guardian  of  said  infants  was  not 
summoned  to  answer.  There  are  two  answers,  either  of  which  is  sufficient, 
to  this  objection.  First.  The  statutory  guardian  appeared  and  filed  his  an- 
swer to  the  petition,  in  which  he  denied  the  material  allegations  of  the  peti- 
tion; but  it  is  contended  that  be  had  no  right,  as  statutory  guardian,  to 
appear  in  the  case  where  he  is  sued  with  his  wards  without  a  formal  sum- 
mons so  to  do.  In  other  words,  when  he  was  sued  with  his  wards,  as  the 
legal  representative  of  their  interest,  he  could  not  appear  and  file  his  defense, 
unless  he  had  been  summoned  so  to  do;  and  his  having  appeared  without 
being  summoned,  the  court  ought  to  have  turned  a  deaf  ear  to  his  answer  in 
behalf  of  his  wards  as  a  penalty  for  his  presumption.  It  seems  to  us,  how- 
ever, that  the  object  of  the  summons  is  to  notify  the  guardian,  as  the  legal 
representative  of  the  wards,  to  appear  and  defend  their  interests;  and  that, 
as  such  representative,  he  may  appear  without  a  summons  and  defend  their 
interests.  Second.  But  in  the  supplemental  record  it  is  clearly  shown  that 
the  guardian  was  summoned  to  answer  the  petition. 

2d.  It  is  also  contended  that  the  judgment  Is  erroneous  because  the  but- 
band  of  Mrs.  Margaret  Johnson  was  not  summoned.  It  is  true  that  the 
record  falls  to  show  that  he  was  summoned.  But  the  reooid  also  shows  that 
Mrs.  Johnson  and  her  husband,  in  obedience  to  the  judgment  of  the  court, 
did  make  the  appellee  a  deed  to  said  land.  Now  Mrs.  Johnson  and  her  hus- 
band do  not  complain.  On  the  contrary,  they  voluntarily  comply  with  the 
judgment  of  the  court.    The  infants  can  not  complain,  because  they  w* re 
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properly  before  tbe  court,  and  a  clear  case  was  made  out  against  them.  So 
the  appellant  finds  himself  with  a  clear  title  to  the  land,  for  the  deed  by 
Johnson  and  wife  to  the  appellee,  Mrs.  Mollie  I.  Boyd,  enures  to  his  benefit. 

3d.  Bat  tbe  appellant  further  contends  that,  prior  to  the  proceedings  above 
mentioned,  and  after  the  sale  of  the  land  by  the  appellees  to  Rogers,  the 
statutory  guardian  of  said  infants  procured  a  judgment  authoring  a  sale 
of  the  infants'  remainder  interest  in  said  land ;  and  that  at  the  commission- 
er's sale  he  purchased  said  interest  at  the  price  of  $100.  The  record  fails  to 
show  that  said  purchase  was  made,  also,  that  the  appellees  were  not  parties 
to  said  suit;  nor  is  there  any  evidence  even  tending  to  show  that  they  had 
any  knowledge  of  said  proceedings,  or,  in  any  manner  whatever,  advised  or 
encouraged  the  same.  On  the  other  hand,  the  infants  and  their  statutory 
fguardian,  who  was  conducting  said  proceedings,  were  made  defendants  to 
the  appellees'  action,  which  resulted  as  above  mentioned.  Had  the  guar- 
dian's suit  been  prosecuted  to  a  finish  before  the  appellees  commenced  their 
suit,  it  would  not  have  established  in  them  a  greater  right  to  the  land  than 
tbe  deed  of  the  4th  of  December,  1879,  apparently  gave  them,  unless  it  was 
shown  that  the  appellees,  with  a  knowledge  of  their  own  rights,  aided  and 
-encouraged  said  proceedings;  but  they  did  not.  It  was  the  object  of  the  ap- 
pellees's  suit  to  set  aside  said  deed,  and  thereby  destroy  the  apparent  rights 
of  the  infants  thereunder,  which  the  appellees  succeeded  in  doing,  and 
which,  of  course,  superseded  the  proceedings  of  said  guardian,  he  and  his 
Wards  being  parties  to  the  appellees'  action. 

If  the  proceedings  of  the  guardian  to  sell  the  land  were  to  stand,  th"  appel- 
lant would  get  their  Interest  in  the  land  for  $100,  which,  after  paying  costs, 
Would  amount  to  nothing;  whereas,  by  the  judgment  rendered  in  behalf  of 
the  appellees,  which,  according  to  the  record  before  us,  was  essentially  equi- 
table, be  must  pay  the  full  value  of  the  land. 

The  judgment  is  affirmed. 


COMMONWEALTH  v.  DUFF. 
(Filed  December  6,  1888. ) 

1.  Indictment— Making  of  fraudulent  poll  book— Under  an  irdictment 
against  the  clerk  of  an  election  for  making  up  a  fraudulent  poll  book  by  a 
false  entry  of  votes  actually  cast  and  recorded,  it  is  not  material  whether  the 
persons  whose  votes  he  thus  entered  were  or  not  legally  registered  voters. 

2.  Same— Misjoinder— Thus  making  up  a  fraudulent  poll  book  is  a  single 
offense,  whether  consisting  of  the  false  entry  of  one  or  more  votes,  or  of 
votes  for  one  or  more  candidates  for  office,  and  no  question  of  misjoinder  of 
offenses  arises  in  this  case. 

3.  Same— Municipal  corporations—The  laws  of  the  State  operate  within 
tbe  limits  of  municipal  corporations,  and  upon  the  inhabitants  of  the  same, 
as  elsewhere,  unless  it  is  otherwise  dearly  provided  in  tbe  charter  or  by 
some  statute  of  the  State. 

Artiole  12,  chapter  33  of  Geueral  Statutes,  the  title  of  which  is  "Penalties 
Against  Frauds  on  Elections,"  applies  to  municipal  as  well  as  State  elec- 
tions. 

4.  Same -The  general  council  of  the  city  of  Louisville  has  no  power  to 
provide  by  ordinance  for  the  punishment  of  offenses  committed  by  officers  of 
municipal  elections.    A  general  grant  of  power  should  not  be  held  to  confer 
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authority  upon  a  municipal  corporation  to  make  an  ordinance  punishing  an 
act  which  is  made  punishable  as  a  criminal  offense  by  the  laws  of  the  State. 

5.  Repeal  of  statutes— The  repeal  of  a  statute  does  not  terminate  pending 
prosecutions  for  offenses  committed  under  the  statute  unless  such  appears  to 
be  the  legislative  Intent.  And  this  rule  applies  whether  the  repealing  stat- 
ute is  local  or  general  in  its  character. 

The  "Wallace  election  law,"  applicable  to  the  city  of  Louisville,  did  not 
terminate  this  pending  prosecution  against  appellant  under  section  5  of 
article  12,  chapter  S3  of  General  Statutes,  for  making  up  a  fraudulent  poll 
book  as  clerk  of  a  municipal  election  in  the  city  of  Louisville. 

P.  W.  Hardin  and  B.  F.  Buckner  for  appellant. 

Aaron  Kohn  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  oourt  by  Chief  Justice  Lewis. 

This  is  an  appeal  by  the  Commonwealth  from  a  judgment  sustaining  a 
demurrer  to  and  dismissing  an  indictment  against  appellee  for  the  crime  of 
making  up  a  false'  and  fraudulent  poll  book  of  an  election  for  mayor  and 
general  council  of  the  city  of  Louisville,  charged  to  have  been  committed  in 
the  following  manner:  That  he,  being  duly  appointed  and  qualified  to  act 
as  clerk  of  said  election  at  a  certain  designated  precinct,  and  requested  by 
qualified  voters,  whose  names  are  set  out,  to  record  their  several  votes  for 
Avery,  who  was  then  a  candidate  for  the  o5!ce  of  mayor,  willfully,  falsely 
and  feloniously  recorded  them  for  Jacob,  who  was  also  then  a  candidate  for 
said  office  of  mayor.  And  that  in  like  manner,  and  with  like  intent,  he 
recorded  the  several  votes  of  said  persons  in  favor  of  Bohn,  a  candidate  for 
the  office  of  counoilmen,  when  they  had  requested  him  to  record  them  for 
Miller,  a  candidate  for  the  same  office. 

A  general  demurrer  to  the  indictment,  filed  in  December,  1887,  was  ovtr- 
ruled,  but  in  February,  1888,  another  demurrer  was  filed, 'the  cause  of  whicb» 
as  stated,  is  that  the  court  had  no  jurisdiction  to  try  the  case,  as,  after  th* 
Indictment  was  returned,  the  law  upon  wbioh  the  prosecution  is  based  was 
repealed  by  the  general  assembly  without  any  saving  clause  as  to  pending 
prosecutions,  aud  that  demurrer  was  sustained.  The  offense  for  which  ap- 
pellee was  indicted  is  described  by  section  5.  article  12,  chapter  33,  General 
Statutes,  which  provides  that  any  officer  who  shall  make,  nr  aid  in  making, 
or  authorize  the  making  up  of,  any  false  or  fraudulent  poll  book  or  certificate 
of  an  election,  or  electi  m  return,  shall  be  confined  in  the  penitentiary  from 
one  to  five  years,  forfeit  any  office  he  then  holds,  and  be  disqualified  from 
holding  any  office. 

1st.  As  the  offense  charged  was  alleged  to  have  been  committed  by  him  aa 
clerk  of  the  election  in  making  a  false  entry  on  the  poll  book  of  votes  act- 
ually cast  and  recorded,  and  not  for  recording  illegal  or  refusing  to  reconl 
legal  votes,  about  neither  of  which  be  had  any  legal  discretion,  it  is  not  ma- 
terial whether  the  persons,  whose  votes  he  thus  entered,  were  not  legally 
registered  voters. 

2d.  Making  up  a  fraudulent  poll  book  in  the  mode  described  in  the  indict- 
ment is  a  single  offense,  whether  consisting  of  the  false  entry  of  one  or  mora 
votes,  or  of  votes  for  one  or  more  candidates  for  office,  and  no  question  of 
misjoinder  of  offenses  arises  in  this  case. 
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3d.  It  is  contended  that,  as  the  alleged  offense  was  committed  by  an  officer 
of  a  municipal  election,  the  statute  we  have  quoted  has  no  application.  If 
that  position  be  correct  there  exist  no  regulations  for  securing  free  and  fair 
municipal  elections  in  the  city  of  Louisville,  unless  they  have  been  adopted 
by  the  general  council.  But  even  if  the  power  to  make  the  necessary  regu- 
lations could  be  delegated  by  the  general  assembly  to  the  municipal  legisla- 
ture, it  has  not  been  done  by  the  city  charter,  nor  can  the  existence  of  such- 
power  be  implied. 

"The  laws  of  the  State  operate  within  the  limits  of  municipal  corporations,, 
and  upon  the  inhabitants  of  the  same,  as  elsewhere,  unless  it  is  otherwise . 
clearly  provided  in  the  charter,  or  by  some  statute  of  the  State,  and  unless-. 
so  provided,  in  case  of  conflict  between  laws  and  by-laws,  the  latter  must 
give  away."    (Dillon  on  Municipal  Corporations,  section  367.) 

**A  general  grant  of  power,  such  as  authority  to  make  by-laws  for  the* 
good  government  of  the  place  and  the  like,  should  not  be  heM  to  confer  au- 
thority upon  the  corporation  to  make  an  ordinance  punishing  an  act  which 
is  made  punishable  as  a  criminal  offense  by  the  laws  of  tho  State."  (Ibid, 
section  968.) 

As  said  by  this  court  in  March  v.  Commonwealth,  12  B.  Mon.,  25,  the  pre- 
sumption can  not  be  indulged  that  the  legislature  intended  thnt  an  ordinance- 
passed  by  the  city  council  should  be  superior  to  and  take  the  place  of  the- 
general  law  of  the  State  upon  the  subject. 

As,  therefore,  the  general  council  of  the  city  of  Louisville  neither  posses- 
ses, nor,  so  far  as  this  record  shows,  has  attempted  to  exercise  the  power  of 
providing,  by  ordinance,  punishment  for  offenses  committed  by  officers  of 
municipal  elections,  they  are  not  punishable  at  all  if  not  by  the  general  law 
of  the  State.  And,  inasmuch  as  tile  power  to  regulate  elections  of  officers  of 
towns  and  cities  is  expressly  given  to  *he  general  assembly  by  section  6„ 
article  6  of  the  Constitution,  and  tho  duty  of  prohibiting,  under  adequate 
penalties,  all  undue  Influence  on  eh  crions  from  power,  bribery,  tumult  or 
other  improper  practices,  is  expressly  enjoined  by  section  4,  article  8,  we 
must  presume  it  was  intended  that  article  12,  chapter  33,  General  Statutes* 
the  title  of  whioh  is  "penalties  against  frauds  on  elections,"  should  apply  to*, 
munioipal  as  well  as  Statp  elections.  Otherwise,  the  operation  of  that  stat- 
ute, obviously  intended  to  be  general,  must,  without  reason  and  in  disregard 
of  a  well  established  rule  of  construction,  be  so  restricted  that  offenses,  made . 
felonies  when  committed  by  officers  of  State  elections,  shall  not  be  punish- 
able at  all  when  committed  by  officers  of  town  and  city  elections. 

4th.  It  being  to  us  clear  the  statute  was  intended  to  apply  to  the  offense 
with  which  appellee  is  charged,  the  question  arises  on  the  demurrer  sus- 
tained by  the  lowei  court,  what  effeot,  if  any,  the  act  entitled  "An  act  to 
regulate  municipal  elections  in  the  city  of  Louisville,"  approved  February. 
24,  1888,  had  on  the  pending  prosecution  against  him? 

The  rule  was  formerly  that  the  repeal  of  a  statute  terminated  all  proceed- 
ings under  it,  whereby  persons  guilty  of  crime  often  escaped  punishment. 
To  remedy  that  evil  the  following  provision,  being  stction  23,  chapter  21^ 
was  made  part  of  the  General  Statutes  as  it  had  been  of  the  Revised  Stat- 
utes :  "No  new  law  shall  be  construed  to  repeal  a  former  law  as  to  any  offense- 
committed  against  the  former  law,  nor  as  to  any  act  done,  any  penalty,  for- 
feiture or  punishment  inourred,  or  any  right  accrued  or  claim  arising  under 
the  former  law,  or  any  way  whatever  to  affect  any  such  offense  or  act  so*. 
committed  or  done,  or  any  penalty,  forfeiture  or  punishment  so  incurred,  ©r- 
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uny  right  accrued  or  claim  arising  before  the  new  law  takes  effect,  save  only 
that  the  proceedings  thereafter  had  shall  conform,  so  far  as  practicable,  to 
the  law  in  force  at  the  time  of  such  proceeding.  If  any  penalty,  forfeiture 
or  punishment  be  mitigated  by  any  provision  of  the  new  law,  suob  proceed- 
ing may,  by  the  consent  of  the  party  affected,  be  applied  to  any  judgment 
pronounced  after  the  new  law  takes  effect." 

The  purpose  of  that  section,  as  plainly  indicated,  is  to  limit  the  come- 
<quences  of  repealing  statutes,  and,  as  has  been  held  by  this  court,  it  should 
toe  construed  in  connection  with  such  statutes,  unless  contrary  to  the  mani- 
fest iutent  of  the  legislature.  (Aoree  v.  Commonwealth,  IS  Bush,  868;  Wad- 
dle v.  Commonwealth,  84  Ky.,  276.) 

The  first  of  these  cases  was  where,  pending  an  indictment  for  selling 
spirituous  liquors  at  the  residence  of  the  defendant,  who  was  a  distiller,  tbe 
law  was  so  ohanged  as  to  make  the  sale  at  his  residence  thereafter  lawful. 
But  it  was  held  that  as  tbe  sale  made  at  that  place  was  unlawful  when  tbe 
indictment  was  found,  be  could  not  escape  by  reason  of  a  change  of  the  law 
after  the  offense  was  committed. 

In  the  latter  the  offense  charged  was  setting  up  and  keeping  a  faro  bank. 
But  after  the  indictment  was  returned  an  act  was  passed  making  the  offense 
a  felony  Instead  of  a  misdemeanor,  section  6  thereof  being  as  follows:  "All 
acts  or  parts  of  acts  in  conflict  with  this  act  are  repealed."  Nevertheless  it 
was  held  that  construing  section  23,  chapter  21,  in  connection  with  that  act, 
as  it  was  intended  should  be  done  in  all  such  oases,  the  statute  under  which 
the  defendant  had  been  indicted  was  unrepealed  as  to  that  offense,  and  be 
was  still  liable  to  the  punishment  therein  prescribed. 

The  same  ruling  has  been  made  in  the  case  of  Commonwealth  v.  Sherman, 
85  Ky..  «86  (9  Ky.  Law  Rep.,  218).  By  the  act  to  regulate  elections  in  tbe 
city  of  Louisville,  which  we  are  now  considering,  it  is  provided  that  there- 
after in  all  municipal  elections  the  votes  shall  be  given  by  ballot  instead  of 
vira  voce,  the  effect  of  which  has  been  to  dispense  with  the  use  of  poll  books, 
and  as  a  ood sequence  the  offense  of  fraudulent  making  up  poll  books  can  not 
be  committed  under  that  act.  But  to  decide  the  act  has  repealed  article  12, 
chapter  33,  as  to  the  offense  appellee  is  oharged  to  have  committed  against 
it,  would  be,  we  think,  a  violation  of  the  rule  of  construction  prescribed  by 
section  £3,  chapter  21,  and  in  the  face  of  the  ruling  of  this  court  in  the  cases 
cited.  But  it  is  contended  that  seotion  does  not  apply  to  the  act  in  question, 
but  it  is  a  local  law. 

By  the  terms  of  section  28,  chapter  21,  all  repealing  statutes  are  compre- 
hended, and  even  if  the  language  then  used  permitted,  we  see  no  reason  for 
excepting  local  laws  from  its  application,  especially  when,  as  in  this  case, 
the  effect  would  be  to  render  the  General  Statutes  relating  to  felonies  heter- 
ogeneous and  complicated. 

It  seems  to  us  that,  as  it  is  never  to  be  presumed  the  legislature  intended 
to  condone  public  offenses  already  committed,  the  rule  should  be  applied  to 
each  repealing  statute,  whether  local  or  general  in  Its  character,  when  it 
would  otherwise  operate  to  terminate  pending  prosecutions  for  public 
offenses,  and  set  the  person  charged  free  without  a  trial.  Moreover,  when 
we  consider  that  the  purpose  of  the  act  is  to  more  effectually  prevent  tbe 
commission  of  offenses  of  the  same  character  as  the  one  with  which  appellee 
is  oharged,  it  becomes  manifest  it  was  passed  in  view  of  and  with  the  intent 
its  repealing  effect  should  be  limited  by  the  rule  of  construction  mentioned. 
-For  it  is  expressly  provided  that  the  penalties  prescribed  in  article  12,  chap- 
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ter  18,  and  as  far  as  applicable  In   artiole  13,  and  the  proceedings  therein* 
authorized  shall  apply  to  elections  as  regulated  by  the  act,  and  as  therein  ex- 
plained and  modified. 

The  oases  cited  are  the  only  ones  decided  by  this  court  that  have  an  appli- 
cation to  the  question  before  us,  and  it  is  unnecessary  to  refer  to  any  others. 

We  think  the  lower  court  erred  in  sustaining  the  demurrer  and  dismissinf? 
the  indictment,  and  the  judgment  is  reversed  and  cause  remanded  for 
farther  proceedings  consistent  with  this  opinion. 


COMMONWEALTH  v.  SELBY. 
(Filed  December  6,  1888.) 

1.  Indictment  for  bribery— As  the  indictment  in  this  case  for  bribery  at 
an  election  alleges  that  the  person  bribed  was  a  legally-qualified  voter  anoV 
entitled  to  vote  at  the  election  which  is  stated  to  have  been  duly  and  legally 
held,  and  that  the  defendant  bribed  him  to  vote  by  giving  him  a  considera- 
tion named,  and,  influenced  thereby,  he  did  vote  for  a  candidate  named  for 
an  office  named,  nothing  more  was  necessary  to  be  stated. 

2.  Same— Misjoinder— As  but  the  single  offense  of  bribing  a  single  person. 
to  vote  for  a  single  candidate  for  office  is  set  out,  there  was  no  misjoinder. 

3.  Repeal  of  statutes— The  "Wallace  election  law"  did  not  repeal  the  law 
(section  12,  article  la,  chapter  83,  General  Statutes),  under  which  the  Indict- 
ment was  found,  as  to  pending  prosecutions  thereunder. 

P.  W.  Hardin  and  B.  F.  Bunkner  for  appellant. 

Aaron  Eohn  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  offense  charged  in  the  indictment  against  appellee  to  which  a  demur- 
rer was  sustained,  is  bribery  at  an  election,  committed  in  substance  as  fol- 
lows :  That  at  an  election  for  city  officers,  held  in  the  city  of  Louisville  in 
December,  1887,  appellee,  willfully  and  unlawfully  endeavoring  to  influence, 
one  Brown,  authorized  by  law  to  vote  at  said  election,  did  tender  and  par 
him  $2  as  a  bribe  to  oast  his  vote  for  a  candidate  named  for  the  office  of 
mayor,  and  in  consideration  thereof  the  said  Brown  did  then  and  there  so* 
vote. 

The  cause  of  the  demurrer  is  stated  as  follows:  "Defendant  says  the  indict- 
ment herein  should  be  dismissed,  because,  since  the  filing  of  the  same,  the- 
law  upon  which  it  was  predicated  has  been  repealed  by  the  general  assembly 
of  Kentucky  without  any  repealing  (saving)  clause."  The  offense  wit!* 
which  appellee  is  charged  is  described  in  section  12,  artiole  12,  chapter  38, 
General  Statutes,  and  is  as  follows:  "Whoever  shall  bribe  another  shall,  on 
conviction,  be  fined  from  $60  to  $100,  and  imprisoned  from  ten  to  ninety 
days,  or  both  so  fined  and  imprisoned,  and  be  excluded  from  office  and  from 
suffrage  for  five  years. " 

It  is  contended  for  appellee  that  the  indictment  is  defective  for  the  follow* 
ing  reasons:  1.  That  the  allegations  are  insufficient  to  constitute  the  offense^ 
named.  2.  A  misjoinder.  3.  That  the  effect  of  an  act,  entitled  "An  act  to*. 
regulate  municipal  elections  in  the  city  of  Louisville,"  approved  February 
84,  1888,  was  to  repeal  the  law  under  which  the  indictment  was  found,  andt 
appellee  is  not  now  punishable  therefor.    It  seems  to  us  that  all  the  fact 
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'necessary  to  constitute  the  offense  charged  are  stated  in  the  indictment.  It 
Is  alleged  that  the  person  bribed  was  a  legally-qualified  voter,  and  entitled 
to  vote  at  the  election,  which  is  stated  to  have  been  duly  and  legally  held, 
and  that  appellee  bribed  him  to  vote  by  giving  biro  a  consideration  named, 
-and,  Influenced  thereby,  he  did  vote  for  a  candidate  named  for  an  office 
named.  2.  As  but  the  single  offense  of  bribing  a  single  person  to  vote  for  a 
single  candidate  for  office  is  set  out  in  the  indictment,  we  do  not  see  how 
there  could  be  a  misjoinder  of  offenses. 

In  the  case  of  the  Commonwealth  v.  Duff  (ante,  page  617),  the  same  Ques- 
tion arose  as  to  the  effect  of  the  act  referred  to  that  is  presented  in  this  case, 
and  the  opinion  in  that  case,  to  be  delivered  on  the  same  day  as  this,  is  re- 
ferred to  and  made  port  hereof  as  containing  the  reasons  for  reversing  the 
judgment  of  the  lower  court  and  remanding  this  cause  for  further  proceed- 
ings consistent  with  this  opinion,  which  is  done. 


JOHNSON,  &o.  v.  HURST. 
(Filed  December  8,  1888— Not  to  be  reported.) 

1.  Res  judicata— In  a  litigation  between  appellant  and  H.  as  to  the  title 
and  right  to  possession  of  a  tract  of  land,  in  which  appellant  set  up  both  a 
paper  title  and  a  title  by  possession,  the  judgment  was  in  favor  of  H..  the 
-court  holding  that  appellant  was  not  in  the  actual  possession  of  the  land. 
Pending  on  appeal  from  that  judgment,  which  was  subsequently  affirmed, 
H.  conveyed  the  land  to  the  present  appellee.  In  this  action  by  appellee  to 
enjoin  appellant  from  committing  trespasses  on  the  land,  appellant  Fete  up 
both  a  paper  and  a  possessory  title  in  himself.  Held— That  the  former  judg- 
ment is  a  bar  to  appellant's  claim  of  title. 

2.  Champerty— The  plea  of  champerty  is  not  available,  for  the  reason  that 
it  was  determined  in  the  former  suit  that  appellant  was  not  in  the  actual 
possession  of  the  land ;  and,  bpsides,  there  is  no  evidence  in  this  case  of  act- 
ual possession  by  appellant.  Entries  on  the  land  for  the  purpose  of  getting 
timber  and  coal  are  not  sufficient  to  render  the  conveyance  to  appellee  chain- 
per  to  us. 

Wood  &  Day  for  appellants. 

H.  C.  Lilly  &  Son  and  W.  W.  McOuire  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  a  litigation  between  the  appellant  and  Hardin  Hurst,  the  father  of  tbe 
appellant,  which  was  commenced  in  1868.  in  reference  to  the  title  and  right 
to  the  possession  of  the  land  in  controversy  in  this  suit,  the  circuit  court 
held  that  the  title  papers,  under  which  the  appellant  claimed  said  land,  did 
not  cover  the  same;  and  that  he  was  not  entitled  to  the  same  by  reason  of 
having  held  the  actual  possession  of  the  same  for  the  length  of  time  required 
by  the  statute  of  limitations.  Indeed,  it  was  adjudged  that  he  was  not  In 
the  actual  possession  of  said  land.  On  the  other  hand,  it  was  adjudged  that 
said  Hardin  Hurst  was  the  owner  of  said  land  by  title  regularly  derived 
from  the  Commonwealth.  The  appellant  brought  said  case  to  this  court, 
and  the  judgment  of  the  circuit  court  was,  in  1879,  affirmed,  in  toto,  by  this 
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vourt.  A  short  time  before  said  case  was  affirmed  by  this  court,  Hardin 
Hurst  conveyed  said  land  to  his  son,  the  present  appellee. 

Tbe  appellee,  in  1883,  filed  his  petition  in  the  Breathitt  Circuit  Court 
against  tbe  appellant,  for  the  purpose  of  enjoining  him  from  committing 
trespasses  upon  said  land.  The  appellant  denied  the  appellee's  title,  and  set 
up  a  paper  and  possessory  title  in  himself. 

It  is  contended  that,  as  between  the  appellant  and  the  appellee,  the  judg- 
ment of  the  Breathitt  Circuit  Court  in  tbe  case  of  the  appellant  against  Har- 
din Hurst  has  no  binding  force.  But  it  is  to  be  remembered  that  said 
judgment  was  final,  and  was  affirmed  by  this  court,  and  it  now  stands  in 
full  force.  And  it  is  not  only  binding,  to  the  extent  of  all  questions  settled 
therein,  upon  the  appellant  and  Hardin  Hurst,  but  is  equally  binding  upon 
the  privies  of  each.  Therefore,  the  plea  of  the  want  of  title  in  the  appellee; 
the  plea  of  paper  title  in  the  appellant;  the  plea  of  possessory  title  in  the 
appellant,  were  all  settled  against  the  appellant  in  said  ease,  which  must, 
for  the  purposes  of  this  trial,  be  treated  as  res  adjudicata. 

Also,  the  plea  of  champerty  is  available  for  the  reason  that,  in  said  case, 
it  was  settled  that  the  appellant  had  no  possession  of  the  land ;  and  for  the 
additional  reason  that  it  appears,  from  the  evidence  in  this  oast1,  that  the 
appellant  had  no  actual  possession  of  the  land.  Entries  thereon  from  time 
to  time,  for  the  purpose  of  cutting  and  carrying  away  timber  and  getting 
coal,  constitutes  the  only  acts  of  his  in  reference  to  possession,  which  acts 
are  not  sufficient  to  render  the  conveyance  to  the  appellee  champertous. 

Judgment  affirmed. 


CURRY,  &o.  v.  CURRY,  &o. 
(Filed  December  8,  1888.) 

1.  Agent— Voluntary  payment— Subrogation— An  agent  who  pays  money 
out  of  his  own  pocket  to  protect  the  estate  of  his  principal  that  is  in  his 
charge  is  not  a  volunteer,  and  he  is  entitled  to  all  the  equities  that  his  prin- 
cipal would  be  entitled  to  had  he  paid  the  demand  himself. 

P.  and  others  executed  their  joint  note  to  H.  for  money  borrowed  for  the 
use  of  C,  who  agreed  to  execute  to  them  a  mortgage  on  land  to  indemnify 
them.  C.  thereafter  executed  his  note  to  P.  for  the  amount,  and  also  a 
mortgage  on  land  to  secure  it.  P.  having  died,  and  no  administrator  hav- 
ing been  appointed,  J.,  who  was  managing  the  estate  as  the  agent  of  the 
only  heir,  paid  off  one  half  the  note  which  P.  and  others  had  executed  to 
H. ;  and  G.,  another  obligor,  paid  off  the  other  half.  Thereafter  the  admin- 
istrator of  P.,  when  appointed,  assigned  to  J.  and  G.  the  note  and  mortgage 
which  C.  had  executed  to  P.  In  this  action  by  them  to  enforce  the  mort- 
gage, C.  defends  upon  the  ground  that  J.  was  a  volunteer.  Held— That  J. 
had  the  right  to  make  the  payment  for  the  protection  of  the  estate  of  his 
principal,  and  was,  therefore,  not  a  volunteer.  Besides,  C  can  not  com- 
plain that  J.  was  an  intermeddler  with  his  affairs,  as  the  debt  paid  was  not 
a  debt  on  which  C.  was  bound. 

2.  Same— Trust— Tbe  note  and  mortgage  executed  to  P.  were  held  by  him 
in  trust  for  himself  and  co  obligors,  the  trust  to  enure  to  the  exclusive  ben- 
efit of  any  one  of  said  obligors  who  might  pay  off  the  joint  obligation. 

Montgomery  &  f7ones  for  appellants. 
H.  C.  Baker  for  appellees. 
Appeal  from  Adair  Circuit  Court. 


Digitized  by 


Google 


624  CURRY,  AC.  V.  CURRY.  AC. 

Opinion  of  the  court  by  Judge  Bennett. 

It  appears,  from  the  weight  of  the  evidence  in  this  case,  that  James  Curry 
borrowed  of  Hunter  &  Rowe,  by  an  arrangement  with  the  appellant,  $9tO 
for  the  use  of  the  appellant,  and  executed  his  note  secured  by  mortgage  for 
said  sum  that  afterwards,  it  became  desirable  to  make  some  other  arrange- 
ments in  reference  to  securing  the  payment  of  said  loan  so  as  to  release  the 
mortgage  executed  by  James  Curry  to  secure  the  payment  of  the  loan.  So* 
at  the  request  of  the  appellant,  a  plan  was  entered  into,  by  which  the  appel- 
lee, George  W.  Curry,  A.  M.  Petty  and  others  executed  a  joint  note  to  Hun- 
ter &  Rowe  for  said  $200,  due  and  payable  in  twelve  months  from  date.'  It 
was  also  agreed  that  the  appellant  was  tn  give  a  mortgage  on  his  land  (the 
9200  originally  borrowed  having  been  used  for  the  purpose  of  finishing  pay- 
ing for  said  land)  to  secure  the  obligors  on  said  note. 

,  The  appellant,  as  appears  from  4he  exhibits  filed,  did,  on  the  same  day 
that  note  was  executed  by  the  appellees.  Curry  and  others,  execute  to  A.  M. 
Petty,  one  of  said  obligors,  his  promissory  note,  due  twelve  months  from 
date,  for  the  sum  of  $2«0;  the  note  recites  that  it  was  secured  by  mortgage. 
In  a  short  time  thereafter  the  appellant  and  his  wife  did  execute  a  mortgage 
on  said  land  to  secure  the  payment  of  said  note.  It  als»o  appears,  from  the 
weight  of  the  evidence,  that  said  note  and  mortgage  were  executed  to  A.  M. 
Petty  for  the  purpose  of  carrying  out  the  agreement  that  the  appellant  made 
with  the  said  obligors  to  indemnify  them.  Before  the  note  executed  to  Hun- 
ter &  Rowe  was  paid  A.  M.  Petty  died  intestate,  unmarried  and  without 
issue,  whereby,  his  father,  who  was  living,  became  bis  heir  at  law.  Tbe 
«  father  thereafter  died ;  but  in  the  meantime  no  administrator  was  appointed 
to  take  charge  of  A.  M.  Petty 's  estate,  and  the  appellee,  James  N.  Petty, 
who  was  managing  said  estate  at  the  request  of  his  father,  and  for  his  ben- 
efit, paid  off  one-half  of  the  note  on  which  was  A.  M.  Petty  and  the  appellee, 
George  W.  Curry,  etc.,  and  the  appellee,  Curry,  paid  ofT  the  other  half.  At 
tbe  time  of  said  payment  the  appellant,  desiring  further  indulgence,  and  it 
being  apprehended  that  the  land  was  not  sufficient  security,  executed  to  the 
appellee,  Curry,  a  mortgage  on  some  personal  property  for  the  purpose  of 
additionally  securing  said  sum.  After  the  death  of  A.  M.  Potty's  father,  an 
administrator  was  appointed  on  the  estate  of  A.  M.  Petty,  who  assigned  tbe 
note  and  mortgage  which  the  appellant  executed  to  A.  M.  Petty  to  the  ap- 
pellees, George  W.  Curry  and  James  N.  Petty,  which  assignment  was  made 
in  consideration  of  appellees  having  paid  off  the  note  to  Hunter  &  Rowe, 
Although  tbe  note  and  mortgage  were  executed  by  the  appellant  to  A.  af. 
Petty  alone,  yet  he  held  them  in  trust  for  the  equal  benefit  of  himself  and 
co-obligors;  and  said  trust  would  enure  to  the  exclusive  benefit  of  anyone 
of  said  obligors  who  might  pay  off  said  joint  obligation. 

It  is  said,  however,  that  the  appellee.  Petty,  was  a  volunteer  paymaster  to 
the  extent  of  one-half  of  said  debt;  and  for  that  reason  be  is  not  entitled  to 
the  benefit  of  said  lien.  This  position  can  not  be  sustained,  for  the  reason 
that  the  appellee,  Petty,  did  not  volunteer  to  pay  any  debt  on  which  appel- 
lant was  bound;  he  can  not  complain,  therefore,  that  tbe  appellee  inter- 
meddled with  his  affairs.  If  it  be  true  that  he  was  an  intermeddler  in  the 
affairs  of  any  one  for  the  purpose  of  making  such  one  his  debtor,  snob  in- 
termeddling related  to  the  estate  of  his  brother,  A.  M,  Petty;  but  the  ad- 
ministrator thereafter,  so  treating  him  as  an  intermeddler,  ratified  his  act 
and  assigned  to  him  as  an  indemnity  the  note  and  mortgage  which  he  held 
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as  administrator  on  the  appellant.  But  James  N.  Carry  was  not  an  inter- 
meddler,  for  It  appears  from  the  proof  that  be  was  managing  the  estate  of 
A.M.  Petty  as  the  agent  of  bis  father,  who  was  entitled  to  the  estate  as  the 
heir  of  his  son,  and  to  discharge  the  demand  upon  the  estate,  which  was 
being  pressed  for  payment,  he  paid  one- half  of  the  demand  out  of  his  own 
means,  George  W.  Curry,  one  of  the  obligors  on  the  note,  paying  the  other 
half.  It  is  well  settled  that  an  agent  who  pays  money  out  of  his  own  pocket 
to  protect  the  estate  of  his  principal  that  is  in  his  charge,  is  not  a  volunteer, 
and  be  is  entitled  to  all  the  equities  that  bis  principal  would  be  entitled  to 
had  he  paid  the  demand  himself. 

The  judgment  of  the  oirouit  court  subjecting  the  land  mortgaged  to  A.  M. 
Petty,  and  the  personal  property  mortgaged  the  appellee,  George  W.  Curry, 
to  the  payment  of  the  amount  paid  to  Hunter  &  Rowe  by  the  appellees ^ 
together  with  interest  thereon,  is  affirmed. 


GREEN  AND  BARREN  RIVER  NAVIGATION  CO.  v.  CHESAPEAKE, 

OHIO  &  SOUTHWESTERN  R.  R.  CO. 

(Filed  December  11,  1888.) 

1.  Obstruction  of  navigation— A  State  legislature  may  authorize  the  build- 
ing of  a  bridge  or  other  structure  tending  to  obstruct  the  navigation  of  a 
navigable  river  which  is  altogether  within  its  own  boundary,  so  long  as  con- 
gress does  not  interfere. 

2.  Same— The  appellant,  under  its  lease  from  the  State  of  the  "Green  and 
Barren  river  line  of  navigation,"  acquired  no  peculiar  right  in  the  naviga- 
tion of  these  streams,  but  merely  the  exclusive  proprietorship,  during  the 
lease,  of  the  improvements  made  by  the  State.  Therefore,  the  grant  to  a 
railroad  company  to  bridge  these  streams,  "so  as  not  unreasonably  to  ob- 
struct navigation,"  was  valid  as  against  appellant;  and  appellant  can  not 
complain  of  the  obstruction  of  navigation  by  the  railroad  company  in  repair- 
ing a  bridge  constructed  under  this  grant,  the  repairs  being  made  in  suoh  a 
way  "as  not  unreasonably  to  obstruct  navigation." 

Wright  &  McElroy  and  Alex.  P.  Humphrey  for  appellant. 

John  Mason  Brown  and  Geo.  M.  Davie  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  legislature  of  Kentucky  ohartered  the  Memphis,  Paducah  &  Northern 
Railroad  Co.  on  March  25,  1878.  It  also  incorporated  the  Chesapeake,  Ohio- 
&  Southwestern  Railroad  Co.  on  January  19,  1882. 

The  last-named  corporation  was,  at  the  time  of  its  creation,  the  owner  of 
so  much  of  the  first-named  road  as  had  then  been  constructed  from  Mem- 
phis, Tenn.,  to  Paducah,  Ky. ;  and  its  charter  conferred  upon  it  certain 
powers  and  privileges  that  had  been  granted  to  the  Memphis,  Paducah  & 
Northern  Railroad  Co. 

The  charter  provision  of  the  last-named  corporation  which  was,  by  refer- 
ence to  it,  in  the  appellee's  charter,  made  a  part  of  it,  and  which  is  material 
to  the  proper  consideration  of  the  questions  now  presented,  is  as  follows: 

February  1,  1889—3 
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"Sectiou  19.  The  board  may  provide  for  the  construction  of  telegraph  linei, 
workshops,  warehouses,  bridges  (so  as  not  unreasonably  to  obstruct  tbe  nav- 
igation of  any  navigable  stream),  and  other  buildings  and  erections,  and  for 
-conducting  them,  and  such  other  operations  as  may  be  necessary  and  con- 
venient to  the  most  efficient  operation  of  the  railroad  of  the  company  for  tbe 
common  carriage  of  freight  and  passengers." 

Prior  to  1883  the  appellee's  road  had,  in  conformity  to  its  charter,  been  ex- 
tended from  Paduoah  northward  to  Louisville;  and  as  a  part  of  this  exten- 
sion, and  under  its  legislative  grant,  the  company  had  erected  across  tbe 
Green  river  at  Rockport,  in  this  State,  a  bridge  with  a  revolving  or  draw 
span  so  as  to  admit  of  the  passage  of  boats  and  other  craft  navigating  the 
river.  In  November,  lh83,  it  became  necessary  to  replace  this  draw  span 
with  a  new  and  more  improved  one,  and  to  this  end  the  appellee  caused  no- 
tice to  be  published  that  it  would  close  the  channel  of  the  river  under  the 
span  from  December  5  to  about  December  31,  1883.  It  also  had  notice  of  its 
intention  to  do  so  served  upon  the  appellant,  the  Green  and  Barren  River 
Navigation  Co.,  a  lessee  from  the  State  under  an  act  approved  March  U.  1868, 
of  the  locks,  dams  and  other  improvements  erected  by  it  upon  Green  and 
Barren  rivers,  and  the  owner  of  a  line  of  steamboats  plying  upon  these 
waters  between  Bowling  Green,  in  this  State,  and  Evansville,  Ind.  There 
is  no  complaint  of  want  of  proper  notice. 

Accordingly  the  railroad  company,  over  the  protest  of  the  navigation  com- 
pany, closed  the  draw  span  by  the  erection  of  falfe  work  under  it,  and  it 
thus  remained  until  January  -k3.  1SS4,  a  period  of  forty  seven  days.  No  un- 
necessary time  was  consumed,  however,  in  the  erection  of  the  work,  and 
during  fifteen  of  the  forty-seven  dajs  navigation  was  prevented  upon  the  ap- 
pellant's line  by  ice  in  the  Ohio  river. 

The  lower  court,  in  its  finding  of  facts,  found  that  the  obstruction  of  nav- 
igation might  have  been  altogether  avoided  by  throwing  open  the  draw  span, 
and  erecting  the  false  work  along  the  river  bank,  upon  the  edge  of  which 
the  draw  pier  stood.  Doubtless  this  would  have  been  possible;  but  it  would 
not  only  have  severed  the  railroad,  but  have  been  an  unusual  mode  of  erect- 
ing such  structures,  requiring  more  time  for  its  completion,  and  involving 
•60  per  cent.,  or,  at  least,  a  much  greater  cost. 

While  the  navigation  was  thus  obstructed,  the  navigation  company  con- 
tinued the  operation  of  its  line,  save  when  prevented  by  ice,  by  running  one 
of  its  boats  upon  the  upper  and  the  other  upon  the  lower  end  of  it,  and  by 
transferring  its  passengers  ai:d  freight  from  one  boat  to  the  other  over  tbe 
deck  of  a  barge  anchored  under  the  bridge.  It.  brought  this  action  to  recover 
damages  consequent  upon  the  obstruction. 

The  lower  court  found  that  it  caused  one  of  the  appellant's  boats  to  remain 
Idle  and  partially  maimed  at  Rockport  during  the  closing  of  the  span  at  an 
expense  of  $1,585.25.  We  fail  to  understand  why  this  was  either  a  necessary 
or  reasonable  result.  The  bridge  was  not  far  from  the  middle  point  upon 
its  line  of  navigation.  It  seems  to  us  that  one  boat  could  have  been  con- 
stantly plying  between  the  bridge  and  one  end  of  the  line,  and  the  other 
between  the  bridge  and  the  other  end  of  the  line,  the  two  meeting  at  tbe 
bridge,  thus  avoiding  the  detention  of  one  boat  at  the  bridge  while  the  other 
went  from  it  to  the  other  end  of  the  line  and  returned.  As  it  was  a  finding 
of  fact,  however,  we  will  regard  it  as  well  founded. 

The  judge  below  also  found  that  a  reasonable  rent  of  the  barge,  etc.,  wa* 
fl,551,  thus  fixing  the  entire  damage  at  something  over  $3,000;  but  he  dls- 
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missed  the  claim  upon  the  ground  that  the  legislative  grant  to  the  railroad 
tjorupany  to  make  the  improvement  was  valid,  and  that  it,  in  doing  so,  had 
kept  within  its  terms. 

The  Green  and  Barren  rivers  are  navigable  streams,  and  entirely  within 
the  boundary  of  this  State.  They  are  public  highways  by  nature  or  of  com- 
mon right.  They  exist  by  common  law,  and  the  public  can  only  be  deprived 
-of  their  free  use  by  legislation.  Although  they  are  national  as  well  as  State 
highways,  and  beside  serving  the  purposes  of  internal  commerce,  also  facili- 
tate commerce  between  the  States;  yet  it  is  well  settled  that,  in  the  absence 
of  legislation  under  that  clause  of  the  Constitution  of  the  United  States 
giving  to  Congress  the  power  to  regulate  commerce  between  the  States,  a 
i-itate  has  plenary  power  over  a  navigahle  stream  altogether  within  its  bor- 
ders. In  such  a  case,  until  Congress  intervenes,  the  legislatuie  of  the  State 
Is  sovereign.  It  may,  as  to  such  a  stream,  and  in  the  absence  of  national 
legislation,  enact  a  law  which  incidentally  mny  have  a  material  influence 
upon  commerce  between  the  States.  Such  a  river  is  not  outside  of  State 
jurisdiction  so  'ong  as  Congress  does  not  interfere.  • 

The  mere  grant  of  the  power  to  the  national  legislature  to  regulate  com- 
merce between  the  States  is  not  perse  an  inhibition  upon  State  legislation  as 
to  a  navigable  river  entirely  within  its  boundary.  It  is  quite  proper  that  it 
should,  in  such  a  case,  regulate  its  internal  commerce  as  a  part  of  its  inter- 
nal police. 

The  Supreme  Court  of  the  United  States,  speaking  upon  this  subject  in  the  i 

tsase  of  Hamilton  v.  Vicksburg,  &c,  Railroad,  119  V.  S.,  2K0.  said:  "As  has  , 

T>ften  been  said   by  this  court,  bridges  are  merey  connecting  links  of  turn- 
pikes, streets  and    railroads;  and    the   commerce   over   them    may  be   much  , 
greater   than  that  on  the  streams  which   they  cross.     A  break   in  the  line  of                                   ] 
railroad   communication    from    the  want   of  a   bridge   may    produce    much 
greater    inconvenience   to   the   public   than    the    obstruction    to    navigation 
•caused    by  a  bridge  with   proper  draws.     In   such   cases,  the  local  authority  I 
van  best  determine  which  of  the  two  modes  of  transportation  shall  be  favored, 
<and  how  far  either  should  be  made  subservient  to  the  other." 

We  regard  it  as  now  settled  lx*yond  question  that  a  State  legislature  may 
at  least  authorize  the  building  of  a  bridge  or  other  structure'  tending  to  ob- 
struct the  navigation  of  a  navigable  river,  which  is  altogether  within  its 
own  boundary;  and  it  is  only  when  Congress,  by  virtue  of  the  constitutional 
provision,  acts  as  to  such  obstructions  that  its  will  must  be  obeyed  so  far  as 
may  be  necessary  to  insure  free  navigation.  (Wilson,  &c.  v.  The  Black  Bird 
Creek  Marsh  Co.,  2  Peters,  245;  Transportation  Co.  v.  Chicago,  WH  U.  S,t 
*J35;  Cardwell  v.  Bridge  Co.,  113  U.  S.,  50") ;  Hamilton  v.  Vicksburg,  &o., 
Railroad,  supra.)  In  fact  many  of  the  cases  hold  that  the  obstruction  may 
•go  to  the  extent  of  entirely  destroying  the  navigation  of  the  stream. 

The  appellant  contends,  however,  that  it  stands  In  a  different  attitude 
from  the  general  public  as  to  the  right  of  the  State  to  obstruct  Green  river, 
x>r  to  authorize  it  to  be  done,  by  the  building  or  repairing  of  a  bridge.  It 
insists  that  the  legislature  had  no  right,  after  making,  and  during  the  con- 
tinuance of  the  thirty  years  lease  to  it,  to  pass  any  law  repealing  or  abridg- 
ing the  privileges  conferred  by  it,  because  to  do  so  would  impair  the  obliga- 
tion of  the  contract ;  and  that  the  State  can  not  obstruct  its  navigable 
«tream,  or  authorize  it  to  be~done,  if  Congress  has  legislated  as  to  it  under 
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the  commerce  clause,  or  if  to  do  so  would  violate  a  contract  made  bj  tbfr 
State  with  an  individual  or  a  corporation.  It  becomes  necessary,  therefore,, 
to  ascertain  what  rights  the  appellant  did  in  fact  acquire  by  its  lease. 

The  rights  of  the  parties  to  this  controversy  are  not  to  be  determined  by 
the  relative  importance  of  river  or  railroad  transportation  to  the  commerce 
of  the  country.  We  have  no  right  to  compare  benefits  or  contrast  injuries. 
Whether  one,  and  if  so,  whioh  one,  is  to  be  subservient  to  the  other,  ia  a 
question  addressed  to  the  legislature,  and  not  to  the  judiciary. 

Prior  to  March  9,  1868,  the  State  had  improved  the  navigation  of  Green 
and  Barren  rivers  by  means  of  locks  and  dams,  and  tolls  were  charged  for 
their  use.  The  money  thus  realized  proved  inadequate  to  maintain  and 
operate  the  improvements,  and  the  enterprise  was  a  losing  one  to  the  State. 
The  legislature,  by  an  act  of  the  date  last  named,  incorporated  the  appel1aot» 
and,  in  the  language  of  the  second  section  of  the  act,  leased  to  it  the  "Green 
and  Barren  river  line  of  navigation  and  their  tributaries,  together  with  the- 
grounds,  houses,  waterworks,  rents,  profits,  tools,  maohinery,  implements, 
and  appurtenances,  and  all  the  franchises  thereunto  belonging  or  appertain- 
ing." The  act  requires  the  company  to  keep  "the  line  of  navigation"  in 
repair,  and  to  permit  all  water  craft  to  navigate  the  rivers  upon  the  pay- 
ment of  certain  rates  of  toll  prescribed  by  it. 

The  constitut  onality  of  this  act,  and  the  validity  of  the  lease  based  upon 
it,  were  maintained  by  this  court  in  the  two  cases  of  MoReynolds,  &c.  ?. 
Smallhouse,  8  Bush,  447,  and  Commissioners  Sinking  Fund  v.  Green  and 
Barren  River  Navigation  Co.,  79  Ky.,    73. 

What,  then,  was  the  extent  of  the  property  right  thus  acquired  by  the  Ap- 
pellant? Manifestly  it  did  not  confer  upon  it  an  exclusive  right  of  naviga- 
tion. It  was  not  a  lease  of  the  rivers  themselves.  The  company  did  not, 
during  the  term  of  the  lease,  acQiiire  such  a  right  in  them  as  it  would  hare 
obtained  under  a  lease  of  a  canal  or  turnpike.  The  public  had  a  natural 
right  to  use  them  before  the  State  improved  them.  They  were  not  the  sub- 
jects of  private  ownership.  The  company  acquired  no  exclusive  right  of 
fishing  in  them,  or  using  the  water  for  motive  or  navigating  purposes. 

What,  then,  was  intended  by  the  expression,  "line  of  navigation,"  as  used 
in  the  act?  The  history  of  the  matter,  and  the  existing  circumstances,  will 
serve  to  explain  it.  The  rivers  themselves  were  navigable  streams,  open  to 
public  use  by  common  right.  The  State  had,  however,  erected  looks  and 
dams  and  other  subsidiary  improvements.  Tolls  were  being  charged  for 
their  use  by  the  State  when  the  lease  was  made.  These  improvements  be- 
longed to  it,  and  not  to  the  public  by  any  common  right.  They  constituted 
its  line  of  navigation,  and  it  leased  what  belonged  to  it  in  its  corporate 
capacity  as  distinguished  from  what  was  subject  to  public  use  under  com- 
mon right.  Properly  speaking,  these  improvements  were  all  the  State  bad 
to  lease,  and,  although  the  grant  should  be  construed  strictly,  yet  a  fair  in* 
terpretation  of  the  act  of  the  legislature  confines  its  operation  to  the  property 
of  the  State. 

The  fourth  section  requires  the  company  "to  use  due  diligence  in  keeping 
up  said  line  of  navigation  in  good  repair."  These  words  certainly  refer  to 
the  improvements  only,  and  aid  us  in  reaching  a  conclusion  as  to  what  wat 
meant  by  the  words  "the  line  of  navigation. 

The  company  acquired  no  peculiar  right  in  the  navigation  of  these  ritara 
under  its  lease.  As  to  it  the  appellant  occupied  the  same  attitude  as  ta» 
general  public,  and,  as  none  of  the  improvements  have  been  injured  or  ife 
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terfered  with,  and  as  the  license  to  bridge  the  river  was  valid  against  the 
public,  it  results  that  the  appellant  can  not  complain  if  the  appellee,  in  re- 
pairing its  bridge,  ha&  kept  within  the  grant.  It  is  not  a  case  of  two  inter- 
fering franchises,  because  the  contract  between  the  State  and  the  navigation 
company  invested  the  latter  with  the  exclusive  proprietorship,  during  the 
lease  of  the  improvements  only,  and  not  the  navigation  of  the  river.  This 
tjourt,  in  effect,  so  held  in  the  case  of  the  Green  and  Barren  River  Navigation 
Co.  v.  Palmer,  83  Ky.,  640,  and  it  is  unnecessary  to  consider  the  ques- 
tion of  the  power  of  the  State  to  barter  away  the  control  of  its  navigable 
streams,  which  is  a  part  of  its  internal  police  power,  because  it  has  not 
attempted  to  do  so  in  this  Instance.  It  is  reasonable  to  suppose  that  the 
parties  so  understood  the  contract. 

If  the  bridge  had  not  been  constructed  when  the  lease  was  made,  then  the 
acquiescence  of  the  appellant  in  its  construction  under  legislative  grant,  and 
the  knowledge  that  it  would  necessarily  need  repair,  shows  how  it  regarded 
the  contraot.  Upon  the  other  hand,  if  it  had  already  been  constructed,  then 
the  company  knew  that  its  repair  and  renewal  would  follow  as  a  duty  to  the 
traveling  public,  and  as  necessary  to  its  convenience  and  safety;  and  it  is 
unreasonable  to  suppose  that  the  parties  intended  to  enter  into  a  contract 
forbidding  such  repair. 

The  work  was  done  at  a  season  of  the  year  when  it  was  likely  to  interfere 
with  navigation  the  least.  Ample  notice  was  given  that  it  would  be  done, 
and  it  was  done  as  expeditiously  as  possible  In  fact,  it  is  not  olaimed  that 
there  was  any  unreasonable  delay,  or  that  the  obstruction  continued  longer 
than  was  necessary.  It  is  plain  that  nothing  was  done  negligently  or  wan- 
tonly, but  that  the  appellee  acted  in  good  faith  and  with  proper  precaution. 
"While  it  was  possible  to  have  opened  the  draw  and  constructed  the  new  one 
upon  the  edge  of  the  river,  and  thus  have  avoided  all  obstruction  to  naviga- 
tion, yet  the  railroad  company  was  not  required  to  take  an  unusual  course 
in  constructing  its  improvement,  and  one  which  would  involve  unreasonable 
■tfeHy  and  expense.  It  was  done  in  such  a  manner  as  "not  unreasonably  to 
-obstruct  the  navigation,"  and  the  appellee  is  entitled  to  the  protection  of 
the  rule  of  damnum  absque  injuria. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


GODSHAW,  TRUSTEE  OF  JURY  FUND.  EX  PARTE. 
(Filed  December  12,  1888.) 

Pay  of  jurors— Jurors  in  the  Louisville  Chancery  Court  are  not  entitled  to 
\)ayf  even  where  they  serve  more  than  one  day.  The  provisions  of  the  Gen- 
eral Statutes  as  to  pay  of  jurors  in  circuit  courts  do  not  apply. 

In  this  case,  appellant,  trustee  of  the  jury  fund,  was  ordered  by  the  Louis- 
ville Chancery  Court  to  pay  jurors  who  had  served  in  that  court  in  a  proceed- 
ing to  condemn  a  right  of  way  for  the  use  of  a  railroad  company.  It  does 
Hot  appear  whether  any  of  the  jurors  had  served  more  than  one  day.  Held— 
That  these  jurors  are  not  entitled  to  pay,  even  if  they  served  more  than  one 
4ay. 
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P.  W.  Hardin,  Attorney  General  and  O'Neal,  Jackson  &  Phelps  for  appek 
lant. 

J.  P.  Helm  for  the  jurors. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  oourt  by  Judge  Bowden. 

The  State  may  require  citizens  to  serve  as  jurors  without  compensation; 
and,  unless  some  statute  has  escaped  our  search,  this  was  required  until  the 
passage  of  the  act  of  February  29,  1836.  Before  that  time  the  State  paid  no 
juror,  grand  or  petit.  The  only  provision  for  paying  jurors  up  to  that  date 
was  one  in  the  occupying  claimant  statute  (section  5,  M.  &  B.,  1241),  that 
the  party  applying  for  the  jury  should  pay  a  reasonable  allowance  at  the 
direction  of  the  court. 

In  considering  legislation  on  this  subject,  it  must  be  held  in  mind  that  we 
can  not  invoke  the  general  equity  which  suggests  that  a  juror  serving  in 
one  court  ought  to  receive  as  much  as  a  juror  serving  in  another  court. 
That  any  are  paid  is  a  concession  of  the  sovereign,  which  may  exact  the  ser- 
vice without  pay. 

We  do  not  think  there  is  room  for  reasonable  doubt  that  in  the  formative 
legislation,  beginning  with  the  act  of  February  29,  183rt,  and  extending  up 
to  the  adoption  of  tli9  Revised  ^Statutes,  there  was  no  intent  to  pay,  and 
that  there  was  no  provision  for  paying  jurors  serving  anywhere  except  in 
the  circuit  courts.  By  stction  1  of  the  act  of  February  29,  lb36,  it  was  pro- 
vided, that  "before  each  common  law  term  of  the  circuit  courts,"  the  sherifla 
should  summon  thirty  jurors  to  attend  said  court;  by  section  8  it  was  pro- 
vided that  if  any  so  summoned  failed  to  attend,  the  sheriff,  by  order  of  the 
court,  should  fill  their  places;  and  by  section  9,  that  "  jurors  summoned 
agreeable  to  the  first  and  eighth  sections  of  this  act  shall  *  *  *  receive  for 
their  services,  for  every  day  which  they  attend,  $1."  And  it  was  provided 
by  s°ction  11  that  the  court  might,  as  often  as  it  deemed  necessary,  direct 
bystanders  to  be  summoned  as  jurors  pro  hac  vie,  with  the  nrovision  that 
"no  such  bystander  shall  be  entitled  to  any  compensation  for  such  service, 
unless  such  bystander  shall  be  detained  more  than  one  day,  in  which  case  he 
shall  be  paid  at  the  rate  of  50  cents  for  eaoh  day  he  may  be  detained,"  thus  dis- 
criminating to  the  extent  of  allowing  nothing  for  only  one  day's  service,  and 
only  50  cents  per  day  to  the  bystander  who  served  many  days,  while  paying  the 
regular  panel  a  $1  per  day.  Under  this  act,  certificates  of  service  were  issued 
to  jurors,  which  were  receivable  for  taxes,  and  were  payable  by  the  auditor. 

The  act  of  February  J5,  1838.  originated  the  jury  fund  system,  providing 
that  all  fines  and  forfeitures  accruing  from  judgments  of  the  circuit  court, 
county  court,  courts  of  justices,  and  police  courts,  and  the  jury  fee  of  $4  pro- 
vided by  the  previous  act,  should  constitute  a  jury  fund,  of  which  the  circuit 
oourt  should  appoint  a  trustee.  It  was  made  the  duty  of  the  trustee  to  ''at- 
tend the  court,"  by  which  was  manifestly  meant  the  circuit  court  which 
had  appointed  him,  and  pay  the  jurors  "as  they  may  be  discharged;"  for 
failure  in  duty,  he  was  liable  to  fine  and  imprisonment  by  the  court,  whose 
duty  it  was  made,  by  an  act  passed  February  6,  1840,  to  "know"  that  the 
duty  had  been  performed.  If  the  fund  was  not  suffiolent,  the  oourt  could 
add  to  it  taxes  received  by  the  clerks  of  the  circuit  and  county  courts  on 
writs,  deeds  and  seals.  From  the  original  fund  were  excepted  the  fines  and 
forfeitures  under  town  ordinances,  and  13,200  of  those  inflicted  by  the  polio* 
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court  of  Louisville;  the  residue  of  the  latter  being  made  a  fund  for  paying* 
jurors  in  that  police  court,  whose  duty  it  was  to  appoint  a  trustee  of  that 
fund,  and  which  was  to  be  managed  in  all  respects  as  the  fund  for  paying, 
jurors  in  the  circuit  court  is  managed  by  that  court. 

This  is  a  mere  outline  of  the  system  as  established  by  these  several  acts. 
The  Revised  Statutes,  chapter  55,  did  but  little  more  than  make  an  orderly 
restatement  of  their  provisions.  There  is  not  the  slightest  intimation  of  a 
purpose  to  pay  jurors,  except  those  who  served  in  the  circuit  court.  That 
chapter  relates  to  "juries,  grand  and  petit."  It  provides  for  the  selection  of 
both  juries  by  commissioners,  to  be  appointed  by  the  court,  as  did  the  act  of 
February  16,  1838,  for  petit  jurors;  and  it  is  to  the  jurors  so  selected  that  all 
its  provisions  under  article  four  refer.  It  would  not  be  possible  for  the  trus- 
tee to  perform  the  duties  declared,  or  for  the  circuit  court  to  perform  those 
devolved  on  it,  if  all  jurors,  serving  in  any  court  in  the  county,  were  to  be 
paid.  Was  it  intended  that  the  trustee  should  personally  attend  every  court 
in  the  county  and  pay  jurors?  Was  it  meant  that  every  justice  of  the  peace- 
should  have  power  to  fine  and  imprison  him  for  failing  to  discharge  the- 
duties  of  his  office?  If  the  fund  had  been  exhausted,  could  a  police  judge  or 
a  justice  order  the  sheriff  to  supply  the  deficit?  Would  5  per  cent,  he  deemed 
a  reasonable  compensation  for  such  services?  How  could  it  be  required  of 
the  judge  to  know  that  he  has  paid  all  the  jurors,  unless  the  record  evidence 
is  in  his  own  court!*  We  take  it  to  be  quite  free  from  doubt  that  the  Revised 
Statutes  did  not  provide  for  paying  any  juror  to  whom  the  trustee  of  the 
jury  fund  was  not  to  make  the  payment  in  person,  in  the  court  where  the- 
service  was  rendered,  and  as  soon  as  he  was  discharged.  There  are  no  pro- 
visions except  those  for  paying  jurors. 

The  General  Statutes  do  not  change  these  provisions.  The  verbal  change 
in  section  'S,  article  6,  chapter  62,  making  it  the  duty  of  the  trustee  to  "attend 
the  courts."  was  doubtless  due  to  the  fact  that  after  the  Revised  Statutes 
was  adopted,  many  criminal  and  common  pleas  courts  were  created,  having 
standing  juries,  and  administering  part  of  the  jurisdiction  of  the  circuit 
ocuits;  and  does  not  mean  that  the  trustee  shall  go  to  every  court  held  in 
the  county  in  which  a  jury  may  serve  more  than  one  day,  and  pay  the  jurors. 
So  serious  a  change  in  the  Jaw  can  not  be  deduced  from  the  use  of  the  plural 
in  lieu  of  the  singular  number.  The  fact  that  the  jury  fund  is  made  up  in 
part  by  fines  an i  forfeitures  which  accrue  by  judgments  of  other  courts, 
might  have  some  value,  if  it  were  true  that  those  courts,  or  the  juries  there, 
earned  these  fines  and  forfeitures.  In  that  case,  it  might  seem  fair  that  they 
should  be  paid  out  of  their  own  earnings:  sic  nos  non  nobis  is  not.  equitable. 
It  is,  however,  a  mere  mode  by  which  the  State  creates  the  fund  out  of  its. 
own  resouices. 

Section  28  of  chapter  21"  of  the  General  Statutes,  says:  "The  word  circuit 
cjurt  shall  be  construed  to  mean  any  court,  of  any  similar  jurisdiction,  either 
criminal,  ordinary  or  equitable."  This  rule  of  construction  was  not  in  the- 
Revised  Statutes;  when  that  revision  was  made  there  were  no  courts  of  gen- 
eral jurisdiction,  except  circuit  courts  and  the  Louisville  Chancery  Court,. 
which  was  created  in  1835,  before  any  of  the  legislation  we  have  been  consid- 
ering. As  no  jurors  were  paid  when  that  cjurfc  was  creatod,  and  as  thereafoer- 
provision  for  paying  jurors  in  the  circuit  courts  was  made,  omitting  provision 
for  that  court,  whose  jurisdiction  was  equitable  only,  and,  therefore,  not  to> 
be  exerted  through  juries,  we  do  not  think  the  rule  of  construction  in  the 
General  Statutes  ought  to  be  applied  to  the  provisions  in  regard  to  paying 
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juries.  As,  for  forty  years  prior  to  1876,  the  State  compensated  jurors  serv- 
ing in  courts  having  a  standing  jury,  but  made  no  provision  for  those  who 
-were  casually  called  on  to  serve  in  county  courts,  justices'  courts,  or  police 
courts,  and  not  even  for  those  who  rendered  the  harder  service  as  jurors  in 
cases  of  forcible  entry  or  detainer,  we  can  not  believe  that  the  General  Stat- 
utes, maintaining  the  same  policy  in  regard  to  all  these,  intended  to  provide 
for  the  payment  of  jurors  who  might  be  called  at  intervals  by  the  chancery 
court  of  Louisville  in  the  few  rare  cases  in  which  juries  are  required  in  tbat 
court.  As  we  have  not  been  favored  by  any  argument  for  the  appellant, and 
have  only  citations  to  the  provisions  of  the  General  Statutes  in  the  interest 
of  the  jurors  whom  Godshaw  was  ordered  to  pay,  we  are  not  advised  at  what 
time  jurisdiction  of  any  case  requiring  a  jury  was  conferred  on  this  court. 
If  none  existed  when  the  General  Statutes  was  passed,  it  would  he  very  bard 
to  believe  that  it  was  the  purpose  to  include  a  court  which  had  never  been 
included,  and  whose  jurisdiction  did  not  permit  a  jury;  but,  even  if  it  did 
exist  at  that  time  in  respect  to  a  few  cases,  it  would  not  be  much  easier  to 
believe  that  the  purpose  was  to  make  provision  for  jurors  casually  called 
then,  while  other  jurors  similarly  called  in  other  courts  were  required  to 
serve  without  pay.  These  suggestions  are  in  harmony  with,  and  are  strength- 
ened by  section  Vis  and  iy  of  the  Code,  which  intend  that,  in  cases  generally, 
the  chancellor,  after  disposing  of  equity  issues,  shall  transfer  the  case  to  a 
court  having  a  jury. 

The  act  of  February  11,  1880,  providing  that  juries  in  justices,  police,  city 
and  quarterly  courts  may  consist  of  six  men,  to  be  paid  50  cents  in  each  case 
<but  not  more  than  $1  for  each  day),  and  to  be  paid  by  the  party  applying 
for  the  jury,  and  to  be  taxed  as  costs,  sheds  no  light  on  the  question  as  to 
what  the  General  Statutes  meant.  Whether  this  act  is  merely  penniss  ve, 
leaving  the  parties  free  to  demand  a  regular  jury  of  twelve,  or  whether  it 
was  intended  to  deny  their  right  to  have  such  a  jury,  and  wh<  ther  the  legis- 
lature has  the  power  to  do  so,  are  questions  not  requiring  consideration  here. 
Whatever  may  be  its  meaniug,  it  does  not  purport  to  repeal  any  law  supposed 
to  award  them  pay  out  of  the  juiy  fund,  and  for  the  reason  that  there  was 
no  such  law.  It  is  really  a  new  contribution  to  statutory  provisions,  whereby 
the  State,  still  refusing  to  pay  these  jurors  out  of  its  own  resources,  adopts 
the  plan  of  the  old  occupying  claimant's  law,  and  pro\idcs  that  they  shall 
be  paid  by  the  litigants  themselves. 

April  9,  1878,  an  act  was  passed  providing  that  jurors  serving  under  the 
act  of  March  18,  1876,  conferring  on  quarterly  courts  jurisdiction  in  certain 
misdemeanor  cases,  should  be  paid  out  of  the  jury  fund  "$1  per  day  for  each 
day  they  are  so  engaged,"  adding  that  "said  persons  shall  be  paid  in  the 
same  manner  that  persons  in  the  circuit  court  are  now  paid."  This  is  a 
legislative  opinion  that  the  law,  as  it  then  stood,  did  not  give  such  jurors  a 
claim  on  the  jury  fund,  for,  while  it  may  be  that  this  act  awards  pay  to  a 
juror  who  serves  one  day  only,  which  could  not  be  claimed  by  a  bystander 
serving  in  the  oircuit  court,  it  still  includes  the  case  in  which  he  serves  more 
than  one  day,  in  which  case  he  would  have  had  a  claim  on  the  jury  fund, 
independent  of  this  act,  if  the  existing  law  meant  that  all  jurors,  in  what- 
ever court  serving,  should  be  paid  for  service  of  more  than  one  day. 

In  this  case  the  appellant,  Godshaw,  trustee  of  the  jury  fund,  was  ordered 
by  the  Louisville  Chancery  Court  to  pay  jurors  who  had  served  In  that  court 
in  a  proceeding  to  condemn  a  right  of  way  for  the  use  of  a  railroad  company. 
It  does  not  appear  whether  any  one  of  the  jurors  had  served  more  than  one 
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tlay ;  but  the  view  we  have  taken  makes  that  immaterial,  since  we  are  of  the 
opinion  that,  if  they  had  served  more  than  one  day,  they  would  stand  on  the 
same  footing  with  a  jury  rendering  similar  servioe  in  the  county  court. 

In  the  case  of  Godshaw,  Trustee,  &o.  v.  G.  Roberts,  decided  by  the  Court 
of  Appeals  February  3,  1881,  2  Ky.  Law  Rep.,  215,  the  juror  had  served  only 
one  day  in  the  Louisville  Chancery  Court.  We  have  read  the  briefs  and 
opinion  in  that  case,  and  it  seems  to  have  been  assumed,  without  investiga- 
tion, that  the  provisions  of  the  General  Statutes,  in  regard  to  the  pay  of 
jurors,  apply  to  juries  in  that  court.  But  the  court,  in  reversing,  said  that 
"if  the  chancellor  was  entitled  to  n  regular  panel,  as  in  the  circuit  court, 
the  juror,  if  a  bystander  and  serviDg  only  one  day,  would  not  be  entitled  to 
compensation;"  and  then  says  that  "a  bystander  is  one  who  does  not  con- 
stitute a  part  of  the  standing  jury."  Under  that  definition  every  jury  in 
that  court  is  a  jury  of  bystanders.  It  was,  therefore,  held  that,  even  if  the 
provisions  of  the  General  Statutes  apply,  these  jurors,  who  served  as  by- 
standers only  one  day,  were  not  entitled  to  pay.  It  was  not  necessary  to  de- 
cide that  these  provisions  did  not  apply.  The  argument  of  the  court  may, 
therefore,  be  properly  treated  as  merely  conceding,  for  the  purposes  of  that 
case,  that  jurors  in  the  Louisville  Chancery  Court  are  to  be  paid  under  the 
same  circumstances  as  are  jurors  in  the  circuit  court,  and  then  deciding 
that  no  pay  is  demandable  even  on  that  concession. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  directions  to 
discharge  the  rule  against  the  appellant. 
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SUPERIOR  COURT  ABSTRACTS. 


SCHAFFER  &  MYER  v.  COORSEX,  &c. 

Filed  December  12.  1888.    Appeal  from  Louisville  Chancery  Court.    Opinion 
of  the  court  by  Judge  Barbour,  affirming. 

1.  Jurisdiction  of  Superior  Court— When  a  statute  is  so  clearly  valid  as  to 
admit  of  no  reasonable  discussion,  und  has  been  repeatedly  construed  and 
enforced  without  any  question  as  to  its  validity,  as  in  case  of  the  exemption 
law  of  April  22,  1884,  this  court  will  not,  upon  the  mere  suggestion  of  Its 
invalidity,  surrender  its  jurisdiction  of  the  case. 

2.  Garnishment— Counterclaim  and  cross  petition— Appellants  having  sued 
C.  upon  a  debt,  attached  certain  money  which,  it  was  claimed,  was  owing 
to  C.  M.,  claiming  that  the  greater  part  of  the  money  garnished  was  dneto 
him,  and  not  to  C,  filed  his  petition  and  was  made  a  party.  In  this  peti- 
tion, which  was  made  his  answer,  M.,  in  addition  to  setting  up  his  claim  to 
the  attached  funds,  alleged  that  the  attachment  was  sued  out  by  collusion 
between  appellants  and  the  garnishee,  and  that  he  was  kept  out  of  his  money 
and  subjected  to  inconvenience  and  expense  growing  out  of  the  attachment 
He  made  his  answer  a  counterclaim  against  appellants  and  a  cross  petition 
against  the  garnishee.  Held— That  M.'s  claim  for  damages  was  not  a  sub- 
ject either  of  counterclaim  or  cross  petition,  and  was  properly  dismissed. 

8.  Exemptions—  As  C.'s  debt  to  appellants  was  created,  and  his  claim  to 
the  attached  money,  as  exempt,  asserted  in  this  action  while  the  exemption 
act  of  April  22,  1^S4,  was  in  force,  that  act  applies. 

Kohn  &  Baker  for  appellants;  Anton  Kutzleb  for  appellees. 

BROWN  v.  GILLESPIE. 

Filed  December  12,  18HS.     Appeal  from  Garrard  Circuit  Court.     Opinion  of 
the  court  by  Judge  Bowden,  affirming. 

1.  Sureties— Contribution— A  surety  is  presumed  to  have  paid  to  the  use  of 
the  principal  debtor,  whose  insolvency,  therefore,  must  be  shown  if  the 
surety  seeks  contribution  from  a  cosurety;  but  it  is  not  necessary  to  sue  the 
principal  debtor  before  contribution  can  be  demanded. 

2.  Corporations— Power  to  borrow  money— Estoppel— The  bare  fact  that  it 
was  not  "necessary"  for  a  turnpike  company  to  borrow  money,  does  not 
affect  the  liability  of  the  company  or  its  sureties  to  the  lender,  or  of  any 
surety  to  another  for  contribution.  The  right  to  borrow  is  not  limited  to 
cases  of  "necessity,''  but  if  it  were,  it  would  probably  be  held  that  those 
who  borrow  would  not  be  permitted  to  deny  that  the  necessity  existed. 

3.  Instructions— An  issue  which  neither  party  asked  to  have  presented  to 
the  jury  can  not  be  considered.  It  is  not  the  duty  of  the  court  in  civil  cases 
to  give  the  whole  law  of  the  case;  it  is  only  bound  to  give  proper  instructions 
when  requested. 

4.  Burden  of  proof— In  this  action  by  a  surety  against  his  cosurety  for  con- 
tribution, the  answer  did  not  deny  that  the  mom  y  was  paid  by  plaintiff, 
but  only  that  it  was  paid  on  the  day  alleged.  It  was  admitted  that  defend- 
ant was  a  cosurety,  and  that  the  principal  debtor  was  Insolvent.  Held— 
That  on  these  admissions  the  defendant  was  prima  facie  liable  to  contribute, 
and,  therefore,  the  burden  of  proof  was  on  him. 

J.  H.  Brown  for  appellant;  W.  O.  Bradley  for  appellee. 

MONTGOMERY,  &o.  v.  PROVAXCE,  &c. 
Filed  December  12,  18*8.    Appeal  from  Hardin   Circuit  Court.    Opinion  of 
the  court  by  Judge  Bowden,  reversing. 
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Recovery  of  money  paid  by  mistake—In  a  settlement  made  by  appellants 
with  M.,  as  agent  for  P.,  certain  credits  to  which  appellants  were  entitled 
were  omitted  by  oversight.  The  balance  erroneously  found  was  paid  to  M. 
The  omitted  credits  amounting  to  more  than  that  sum,  appellants  sue  M. 
to  recover  the  entire  amount  paid  him,  P.  being  made  a  party  to  the  action. 
M.  claims  the  right  to  retain  a  part  of  the  amount  paid  him,  upon  the 
ground  that  he  has  applied  it  to  a  debt  which  P.  owed  him  under  an  agne- 
xnent  made  with  P.  before  the  money  was  collected.  Held— That  appellants 
are  entitled  to  recover  the  entire  amount  sued  for. 

James  Montgomery  and  W.  H.  Marriott  for  appellants;  Willson  &  Sprigg 
for  appellees. 

HOBSON  &  CO.  v.  HALL,  &c. 

Filed  December  12,  1888.     Appeal  from   Carlisle  Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  reversing;  Judge  Bowden,  dissenting. 

1.  Atttachmeuts— The  fact  that  the  defendant  is  insolvent  is  not  sufficient 
to  authorize  an  attachment  under  subsection  2  of  section  ISM  of  the  Code. 
The  allegation  must  be  made  ihat  the  defendant  has  not  enough  property 
subject  to  execution  to  satisfy  the  plaintiff's  demand. 

3.  Same— Forthcoming  bond— Appellants  sued  out  an  attachment  against 
H.  and  had  it  levied  on  a  lot  of  tobacco.  H.  executed  a  forthcoming  bond, 
which  was  signed  by  B.  &  Co.,  aa  his  sureties,  on  condition  that  H.  would 
ship  the  tobacco  to  them  to  be  sold,  and  the  proceeds  credited  on  an  account 
which  they  had  against  him.  H.  did  deliver  the  tobacco  to  them,  and  they 
sold  it.  Subsequently  the  plaintiffs  (appellants)  amended  the  grounds  for 
their  attachment  for  the  purpose  of  curing  a  defect  in  their  original  allidavit. 
which  was  insufficient.  The  court  sustained  the  ground  relied  upon  in  the 
amended  affidavit,  and  directed  a  rule  against  the  obligors  in  the  forthcom- 
ing bond  to  produce  the  attached  property  or  pay  its  value.  To  this  rule 
they  filed  a  response,  which  was  held  good;  hence  this  appeal.  Held— That 
B.  &  Co.  had  not,  within  the  meaning  of  subsection  2  of  section  ~<  N  of  the 
Code,  acquired  a  bona  fide  right  to  the  attached  property  before  the  liliiifr  of 
the  amended  grounds  of  attachment.  The  bona  Ode  claim  referred  to  in  that. 
section  must  mean  a  claim  acquired  by  a  stranger  to  the  attachment,  or  to 
liens  acquired  by  due  course  of  law,  and  not  to  those  who  interfere  with  the 
process  of  the  court  for  the  purpose  aid  in  the  hope  that  they  may  secure  an 
advantage  thereby.  Besides,  \i.  &  C»>  in  this  case  had  notice  of  an  equity 
in  appellants  independent  of  the  attachment.,  which  was  at  least  as  val  d  as 
theirs,  each  firm  having  made  advancements  to  H.  under  an  agreement  that 
he  would  ship  his  purchases  of  tobacco  to  them  and  allow  them  to  reimburse 
themselves  out  of  the  proceeds. 

3.  Same— The  execution  of  a  forthcoming  bond  does  not  discharge  the 
attachment  or  the  levy,  hut  the  property  levied  upon  is,  in  contemplation  of 
law,  in  the  court's  possession  or  sub  jeer,  to  its  control. 

J.  M.  Nichols  for  appellants;  W.  I).  Greer  for  appellees. 

WOLFSTEIN  &  CO.  v.  STEIXHARTER. 

Filed  December  12,  1888.  Appeal  from  Kenton  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming  on  original  and  cross  appeal. 
1.  Evidence— Production  of  account  books— Upon  the  trial  of  an  attach- 
ment obtained  upon  the  ground  that  the  defendant  had  disposed,  or  was 
about  to  dispose,  of  his  property  with  the  fraudulent  intent  to  cheat  his 
creditors,  the  plaintiff  gave  notice  and  asked  that  the  defendant  be  com- 
pelled to  produce  his  private  account  books,  claiming  that  the  books,  if  pro- 
duced, would  show  fraud.  Held— That  the  court  properly  refused  to  compel 
the  defendant  to  produce  his  books,  but  even  if  the  court  erred,  there  was 
nothing  so  tangible  in  the  plaintiffs  hope  that  the  books  would  show  fraud 
as  to  authorize  the  court  to  say  that  the  error  was  prejudicial.  Besides,  the 
plaintiff  had  the  benefit  of  the  presumption  arising  from  the  defendants* 
failure  to  produce  the  books. 
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3.  Attachments— The  fact  that  the  defendant  has  not  enough  property  to 
satisfy  plaintiff's  demand,  is  not  aground  of  attachment,  unless  the  action  li 
for  the  recovery  of  money  "due." 

8.  Same— In  determining  whether  this  ground  of  attachment  is  made  out, 
neither  debts  due  to  others,  nor  debts  due  plaintiff  which  can  not  be  en- 
forced by  attachment,  can  be  considered. 

4.  Pleading— Objection  waived— While  the  petition  in  this  action  on  a 
promissory  note  was  defeotive  in  that  it  failed  to  allege  a  promise  to  pay  the 
debt,  yet  as  there  was  no  demurrer  to  the  petition,  the  grounds  of  attach- 
ment being  controverted  without  question  as  to  liability  on  the  note,  it  li 
now  too  late  for  the  first  time  to  object  to  the  petition  because  of  this  over- 
sight in  the  pleader 

Cleary  &  Hamilton  for  appellants;  J.  F.  &  C.  H.  Fisk  for  appellee. 

CROMWELL'S  ADM'R  v.  HUGHES! 

Filed  December  12,  1888.     Appeal    from    Union    Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  New  trial— The  issue  is  one  of  fact.  There  have  b*en  three  trials,  one 
resulting  in  a  hung  jury,  and  each  of  the  others  in  a  verdict  for  plaintiff. 
The  evidence  is  conflicting.  Held— That  this  court  can  not  disturb  the  ver- 
dict. 

2.  Ex  parte  affidavit  as  evidence— Whether  an  ex  parte  affidavit  should 
have  been  read  as  a  deposition  depended  upon  the  agreement  which  counsel 
made.  The  lower  court  on  evidence  heard,  derided  that  it  should  be  read. 
Held— That  this  court  can  not  say  that  it  should  have  been  rejected. 

Spalding  &  Adair  and  Hughes  &  Hughes  for  appellant;  Ken  Chapeze  for 
appellee. 

BELL,  &c.  v.  GREGORY  &  CO. 

Filed  December  12,  18SS.     Appeal  from   Breckinridge  Circuit  Court.    Opin- 
ion of  the  court  by  Judge  Barbour,  affirming. 

1.  Champerty  and  maintenance— B.  assigned  toN.  certain  aocounts  against 
O.  &  Co.,  agreeing  that  if  G.  &  Co.  did  not  pay  he  would  institute  and 
prosecute  a  suit  against  them  for  N.'s  benefit,  X.  agreeing  to  pay  the  attor- 
ney's fees.  Held— That  this  is  not  such  a  contract  as  is  prohibited  by  the 
law  concerning  maintenance  and  champerty.  There  is  no  law  which  pro- 
hibits the  assignor  of  an  account  from  rendering  himself  liable  for  the  costs 
which  may  be  incurred  in  the  effort  to  collect  it. 

2.  Res  adjudicata— A  plea  of  res  adjudic:ita,  which  does  not  aver  the  judg- 
ment relied  on  as  a  bar  is  in  force  and  unreversed,  is  not  good. 

N.  McMercer  and  I).  R.  Murray  for  appellants;  John  Allen  Murray  for 
appellees. 

SMITH  v.  SMITH,  &o. 

Filed  D^oembar  19.  18SS.     Appeal  from  Hart  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming:. 

Liability  of  surety  in  executor's  bond— A  testator  and  J.,  his  son.  had 
bought  land  jointly,  the  testator  paying  $4,500  of  the  purohase  money  and  J. 
agreeing  to  pay  the  balance.  The  land  was  conveyed  to  J.,  he  agreeing  with 
his  father  to  pay  each  of  seven  other  children  one-eighth  of  $4,500  at  the 
death  of  testator's  wife,  and  to  allow  testator  and  his  wife  the  use  of  tbat 
part  of  the  land,  the  *4,5'X)  paid  for  during  their  lives  and  the  life  of  the  sur- 
vivor. The  testator  by  his  will  provided  :  "I  give  to  my  wife  all  my  estate, 
consisting  in  $1,500,  which  has  been  invested  in  the  farm  upon  which  I  now 
live,  during  her  natural  life,  and  at  her  death  I  will  that  the  same  be  equally 
divided  between  my  eight  chlldrern."  He  then  recited  the  fact  that  the  title 
to  the  land  was  in  J.,  who  was  to  pay  the  balance  of  the  purchase  money, 
and  to  pay  to  each  of  bis  seven  other  children  one  eighth  of  the  $4,500  at  the 
death  of  his  (testator's)  wife.  He  then  appointed  J.  executor  of  his  will 
In  this  action  by  one  of  the  seven  ohildren  on  J. 'a  bond  as  executor  to  re- 
cover her  share,  the  testator's  widow  being  dead.     Held— That  the  delin- 
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quenoy  of  J.  was  that  of  a  debtor,  and  there  is  no  ground  for  holding  his. 
surety  in  his  executor's  bond  liable  for  suoh  delinquency. 
P.  V.  Edwards  for  appellant;  Boles  &  Martin  for  appellees. 

THOMAS'  ADM'R  v.  LOWE. 

Filed  December  19,  1888.    Appeal  from  Kenton  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Distraint  for  sheriff's  fees— Limitation— A  sheriff  rendered  services  in 
levying  an  execution  September  12,  1877.  This  action  to  recover  therefor 
was  not  instituted  until  May  11,  1888.  Held— That  conceding  that  seotion  It* 
of  chapter  100,  General  Statutes,  applies  to  plaintiff's  demand,  It  is  barred 
by  the  statute  of  limitations.  He  could  have  distrained  on  the  13th  of  De- 
cember, la77,  and  this  right  existed  up  to  and  including  December  13,  1882. 
After  that  time  the  fee  bill  was  put  upon  the  footing  of  an  open  account  and 
was  barred  after  the  expiration  of  five  years  from  that  time. 

2.  Limitation— Pleading— If,  as  matter  of  law  arising  on  the  facts  stated 
In  the  petition,  it  appears  when  the  cause  of  action  accrued,  as  is  the  case 
here,  the  defendant,  in  relying  on  the  statute  of  limitations,  need  not  state 
when  the  right  accrued. 

3.  Railroads— Execution— Sheriff 's  commission— The  real  estate  of  the  rail- 
road company  (the  defendant  in  the  execution  levied  by  the  sheriff),  used  by 
it  bh  indispensably  necessary  to  the  proper  operation  of  its  road,  was  not 
subject  to  levy  under  the  execution,  and,  therefore,  the  sheriff  was  entitled 
to  no  commission  for  making  a  levy  which  could  not  have  been  of  any  ben- 
efit to  th«  plaintiff  in  the  execution. 

A.  C.  Ellis  for  appellant;  Tisdale  &  Gray  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BLINCO. 

Filed  December  19,  1888.     Appeal  from  Marion   Circuit   Court.    Opinion   of 

the  oourfc  by  Judge  Barbour,  reversing. 

Liability  of  railroad  company  for  medical  services  rendered  Injured  employe 
while  in  the  eraploye.of  appellant,  was  fatally  injured  by  falling  from  a  hand 
oar.  The  day  he  was  hurt  the  section  foreman  sent  for  appellee,  a  physician, 
who  visited  B.  that  day,  and  continued  to  visit  him  until  his  death,  which 
occurred  some  fourteen  months  after.  While  waiting  on  B.  appellee  told  the 
station  agent  that  he  would  look  to  the  company.  After  this,  in  an  inter- 
view with  the  roadmaster,  the  latter  told  him  that  the  company  could  not 
pay  for  the  entire  services.  Appellee  then  asked  If  he  wanted  to  notify  that 
the  company  would  not  pay,  and  the  roa^paster  said :  "No,  wait  until  I  can 
hear  from  the  General  superintendent."  Appellee  then  said  ff  the  company 
did  not  pay  he  would  Insist  on  B. 's  father  suing  the  company  for  the  injuries 
sustained.  In  this  action  by  appellee  against  the  company  to  recover  for  his 
services.  Held— That  there  was  no  evidence  upon  which  to  base  the  instruc- 
tions given,  and  that  the  verdict  for  appellee  is  clearly  against  the  evidence. 

W.  J.  Lisle  for  appellant;  Thompson  &  McCord  for  appellee. 

DUFFICY  v.  BRENNAN. 

Filed  December  19,  1888.    Appeal  from   Jefferson   Court  of  Common  Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Pleading— Defect  cured— To  entitle  an  employe,  who  has  been  wrong- 
fully discharged,  to  recover,  he  must  allege  not  only  a  breach  of  the  contract, 
but  also  that  he  made  reasonable  efforts  to  procure  other  like  employment, 
and  failed  either  in  the  effort  or  in  the  amount  of  compensation,  and  that 
he  did  not  otherwise  have  employment  of  any  kind;  or,  if  so,  he  must  allege 
the  wages  earned.  But  looking  to  the  evidence  in  this  case,  which  was  ad- 
mitted without  exception,  and  to  the  instructions  given,  the  court  Is  of  opin- 
ion that  the  defect  in  the  petition  was  cured  by  the  verdict  for  plaintiff. 

3.  Inconsistent  defenses— The  defendants,  in  their  answer,  relied  upon  an 
implied  warranty  by  the  plaintiff  by  reason  of  his  representations  as  to  his 
eapaoity  and  experience  as  a  salesman.    By  an  amended  answer  they  relied 
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upon  tbe  fact  that  plaintiff  bound  himself  to  sell  bo  many  goods  per  month, 
and  that  the  contraot  was  based  on  that  undertaking,  and  having  failed  to 
comply  therewith,  his  discharge  was  proper.  Held— That  these  allegations 
were  inconsistent,  and  the  court  properly  struck  out  tbe  allegations  as  to  an 
Implied  warranty. 
Matt  O'Dohorty  for  appellant;  Frank  Hagan  for  appellee. 

GALBREATH  v.  WILSON. 

Filed  December  19,  1888.    Appeal  from  Mason  Circuit   Court.    Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Malicious  prosecution— In  this  action  for  a  malicious  prosecution  the 
record  of  the  prosecution  shows  that  the  indictment  was  returned  at  one 
term,  and  that  the  next  term  the  accused  demurred  to  the  indictment,  and 
the  demurrer  was  sustained  and  the  case  referred  to  the  grand  jury  then  in 
session.  More  than  two  weeks  thereafter  an  order  was  made  showing  that 
the  grand  jury  had  adjourned  for  the  term  without  returning  another  indict- 
ment, and  thereupon  the  court  made  an  order  discharging  the  defendant 
Held— That  the  record  supports  the  allegation  of  the  petition  that  the  plain- 
tiff was  put  on  trial  and  acquitted. 

2.  Same— Instructions— Probable  cause  was  properly  defined  in  an  instruc- 
tion given  on  motion  of  defendant  (appellant);  but  if  that  definition  was 
not  sufficient,  appellant  can  not  complain,  as  he  asked  no  other  instruction 
on  the  subject. 

3.  Fraudulent  sale  of  mortgaged  property—  The  prosecution  complained  of 
being  for  fraudulently  disposing  of  mortgaged  property,  the  court  properly 
refused  to  instruct  the  jury  that  the  saJe  of  any  portion  of  the  mortgaged 
property,  without  the  consent  of  the  defendant,  the  mortgagee,  constituted 
protial»le  cause  for  the  prosecution,  as  it  is  not  the  selling  of  mortgaged  prop- 
erty which  constitutes  an  offense  under  the  statute,  but  it  is  the  intent  and 
purpose  to  defraud  the  mortgagee  or  the  public  which  constitutes  the  offense. 
The  intent  must  be  gathered  from  all  the  attendant  facts  and  circumstances. 

Cochran  &  Son  for  appellant;  J.  G.  Hickman  for  appellee. 

DANT  v.  HEAD. 

Filed  December  19,  1888.     Appeal  from   Marion   Circuit  Court.     Opinion  Of 
the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Judgment  for  debt  not  due— Reversible  errors— If  a  party  institutes  suit 
for  a  payment  due  for  property,  other  payments  to  be  made  for  the  same 
property  not  having  matured,  and  fhe  defendant  appears  and  makes  defenEe 
upon  the  ground  that  he  is  not  bound  upon  the  contract  or  for  any  of  tbe 
payments,  a  judgment  for  the  plaintiff  upon  that  question  necessarily  deter- 
mines the  right  to  recover  on  the  contract,  but  the  court  can  not  grant  any 
affirmative  relief  beyond  a  recovery  of  the  payments  due  and  sued  for  ex  - 
cept  in  case  of  asserting  a  lien,  as  provided  in  section  136  of  the  Code.  But 
so  much  of  the  judgment  appealed  from  as  attempts  to  do  more  is  mere  sur- 
plusage, being  extra-judicial,  and  is  not  reversible  error. 

2.  Sale  of  trade-mark— When  a  trade-mark  is  affixed  to  articles  manufac- 
tured at  a  particular  establishment,  and  acquires  a  special  reputation  in 
connection  with  the  place  of  manufacture,  and  that  establishment  is  trans- 
ferred, either  by  contract  or  operation  of  law,  to  others,  the  right  to  the  use 
of  the  trade-mark  may  be  lawfully  transferred  with  it. 

3.  Statute  of  frauds- Appellee  being  the  owner  of  a  lease  on  certain  lands, 
on  which  was  a  distillery,  sold  his  interest  in  the  property  to  appellant,  and 
at  the  same  time  sold  appellant  his  interest  in  a  trademark  in  use  at  Fald 
distillery.  The  deed  oouveying  the  lease  recited  the  transfer  of  tbe  trade- 
mark in  consideration  of  $100  per  annum  during  the  time  of  the  lease,  which 
was  eight  years.  The  appellant  accepted  the  property  and  made  one  pay- 
ment. He  resists  the  collection  of  the  second  upon  the  ground  that  tbe  con- 
tract is  within  the  statute  of  frauds,  as  it  was  not  to  be  performed  within  a 
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year.  Tbe  vendor  has  fully  performed  the  contract  upon  his  part,  and  the 
vendee  has  done  all  he  was  to  do  except  to  pay  for  the  property.  Held— 
That,  in  the  opinion  of  a  majority  of  the  court,  in  which  the  writer  (Judge 
Ward)  does  not  concur,  the  contract  is  within  the  statute  and  can  not  be  en- 
forced. The  vendee  may  rely  upon  it  to  restrict  the  recovery  to  the  amount 
and  term 6  agreed  upon,  or  the  vendor  may  give  it  in  evidence  to  show  the 
value  of  the  goods  sold. 

4.  Fraud— The  averment  that  the  plaintiff  had, by  the  manufacture  ota  large 
lot  of  whisky  of  an  inferior  quality,  impaired  the  value  of  the  brand,  and  that 
the  fact  that  he  had  so  made  said  whisky  and  destroyed  the  value  of  his 
brand  was  known  to  him  at  the  time  of  its  sale,  but  was  fraudulently  con- 
cealed from  defendant,  and  that  the  brand  was  represented  to  be  of  good  re- 
pute, when  plaintiff  knew  it  was  not,  constitutes  a  good  defense. 

Rou n tree  &  Lisle  for  appellant;  Harrison  &  Belden  for  appellee. 

HALL  v.  FERGUSON. 

Filed  December  19,  1888.    Appeal  from  Boyd  Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Sales  of  personal  property—Waiver— The  appellee  having  agreed  to  deliver 
to  appellant  a  certain  number  of  logs  by  a  specified  time,  the  appellant, 
upon  his  failure  to  do  so,  had  a  cause  of  action  for  the  breach  of  contract, 
but  appellant's  agreement  to  waive  this  right,  provided  appellee  would 
thereafter,  within  a  reasonable  time,  deliver  the  logs,  was  based  upon  a  suffi- 
cient consideration. 

W.  C.  Ireland  for  appellant;  Hargis  &  Eastman  for  appellee. 

STACKMIER,  &o.  v.  LOUISVILLE  INSURANCE  CO. 

Filed  December  10,  1888.    Appeal  from  Louisville  Chancery  Court.     Opinion 

of  the  court  by  Presiding  Judge  Ward,  affirming. 

.Reformation  of  deed— The  evidence  being  sufficient  to  support  the  judg- 
ment of  the  chancellor  dismissing  appellant's  petition  seeking  to  have  a  deed 
reformed  upon  the  ground  of  fraud  or  mistake,  that  judgment  is  affirmed. 

E.  S.  Waltz  and  A.  E.  Willson  for  appellants;  Young  &  Trabue  for  ap- 
pellees. 
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MeDANIEL  v.    LANDRUM. 

(Filed  September  15,  1888.) 

1.  A  married  woman,  no  more  than  others,  can  take  advantage  of  her  own 
wrong:  and  while  she  is  not  absolutely  precluded  from  recovering  real  es- 
tate which  she  has  attempted  to  convey  while  under  the  disability  of  cov- 
erture, she  can  not  be  permitted  to  profit  by  her  own  fraud  to  the  prejudice 
of  a  purchaser  in  good  faith.  Therefore,  if  she  has  received  and  invested 
the  proceeds  of  sucb  sale  in  other  real  estate  for  her  use  and  benefit  she 
should  be  put  upon  the  terms  of  refunding  the  purchase  money,  and  paying 
for  such  necessary  improvements  as  may  have  been  made  in  good  faitb. 

8.  Husband  and  wife— Limitation— The  abandonment  of  the  wife  by  the 
husband  dots  not,  ipso  facto,  remove  her  disability  to  sue.  The  statute  au- 
thorizes the  wife,  in  such  cases,  to  sue  and  be  sued  only  alter  being  empow- 
ered to  do  so  by  judgment  of  a  court  of  equity. 

Although  this  action  was  brought  more  than  twenty  years  after  the  cause 
of  action  accrued,  and  more  than  twenty-three  years  after  the  abandonment 
of  the  plaintiff  by  her  husband,  it  is  not  barred,  as  it  was  brought  within 
three  years  after  the  rendition  of  tbe  judgment  empowering  plaintiff  to 
trade  as  a  feme  sole,  her  disability  being  then,  for  the  first  time,  removed. 

Geo.  C  Drane  for  appellant. 

Warren  Montfort  for  appellee. 

Appeal  from  Gallatin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  1863  appellee,  then  under  disability  of  both  coverture  and 
infancy,  and  her  husband.  W.  H.  Landrum,  sold  to  her  brother, 
W.  H.  Beal,  at  $1,600,  a  tract  of  20  acres  of  land  she  had  inherited 
from  her  father,  and  Beal  immediately  sold  it  at  the  same  price 
to  T.  J.  Turpie.  But  the  latter,  advised  appellee  could  not  make 
a  good  title,  refused  to  pay  the  purchase  money  or  accept  a  deed. 
Whereupon  she  and  her  husband  instituted  an  action,  making  Beal 
and  Turpie  defendants,  in  which  judgment  was  rendered  for  a  sale 
of  the  land  upon  condition  it  brought  as  much  as  $1,600.  At  the 
sale  made  under  that  judgment   Beal   became  purchaser  at   the 
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sum  mentioned,  and  having,  as  appears  from  the  record  of  the 
action,  paid  it  to  plaintiff's  attorney,  a  deed  for  .the  land  wag,  in 
March,  1864,  made  to  him  by  a  commissioner  of  court.  In 
April,  1864.  Beal  sold  and  conveyed  it  to  Turpie,  and  the  latter, 
in  October,  1864,  conveyed  it  to  appellant,  who  has  held  and 
claimed  it  ever  since.  September  18,  1884,  appellee  instituted  an 
action  ordinary,  subsequently  transferred  to  equity,  to  recover  of 
appellant  the  land  and  damages. 

It  is  apparent,  and  seems  to  be  conceded,  that  the  Judgment 
rendered  in  the  action  instituted  by  appellee  and  her    husband  in  | 

1863  was  not   effectual  to    divest  her  of  title  to  the  land.     But  ap-  j 

pellant  pleaded  as  defenses,  and  it  is  contended  for  him  on  this 
appeal,  thit  the  action  is  barred  by  limitation,  and    that   by  her  \ 

conduct  in  procuring  the  judgment  of  1863.  and  appropriating,  in 
her  own  name  and  for  her  use.  the  proceeds  of  sale  made  in  pur- 
suance of  it,  she  is  now  estopped  to  claim  the  land. 

1st.  Section  2.  article  1, chapter  71,  General  Statutes,  provides  that 
if  at  the  time  the  right  of  any  person  to  bring    an   action  for  the  \ 

recovery  of  real  property  first  accrued  such  person  was  a  married  | 

woman,  she  may,  though  the  period  of  fifteen  years  has  expired, 
bring  the  action  within  three  years  after  the  time  such  disability  is  I 

removed.     It  appears  that  appellee's  husband  abandoned  her  about  | 

ten  years  before  the  institution  of  this  action,    and  they  have  not  | 

since  cohabited,  and   hence   it   is  argued    her  disability  to  sue  I 

having  thus   been,  in    the  meaning  of  the   statute,  removed,  she  j 

might    have   then    brought    this   action,  and   not   having  done  so  | 

within  three  years  after   the    expiration    of   the    period  of  fifteen  j 

years,  she  can  not  now  maintain  it.     Abandonment  of  the  wife  by  j 

"the  husband  does  not,  ipso  facto,  remove  her  disability.  On. the  con- 
trary section  5,  article  2,  chapter  52,  General  Statutes,  as  construed 
by  this  court  in  the  case  of  Harmon  v.  Madden,  10  Bush,  664  author- 
izes the  wife  in  sueh  case  to  sue  and  to  be  sued  only  after  being  em- 
powered to  do  so  by  judgment  of  a  court  of  equity.  It  is  stated 
in  her  petition,  and  not  denied,  that  no  judgment  giving  her  sueh 
power  was  rendered  until  the  September  term,  1884,  of  the  court, 
only  a  few  days  before  the  commencement  of  this  action.  And 
as  the  three  ytars  had  not  then  elapsed  the  plea  of  limitation  can 
not  avail. 

2d.  It  satisfactorily  appears  that  the  purchase  of  the  land  in  the 
first  instance  by  the  brother  of  appellee  was  made  at  her  urgent 
solicitation,  and  that  the  action  to  procure  a  judgment  for  the 
sale  was  brought  with  her  knowledge  and  approbation;  after  the 
advice  was  given  she  could  not  effect  a  sale  and  collect  the  pur- 
chase price  without  such  proceeding. 

It  further  appears  that  the  land  was  so  situated,  and  in  such 
condition,  that  it  could  not  be  cultivated  by  her  husband  and  her- 
self profitably,  as  neither  of  them  t^en  had  any  estate  of  much 
value,  and  a  sale  and  reinvestment  of  the  proceeds  in  her  name 
was  at  the  time  really  to  her  interest.  The  proceeds  of  the  sale 
were  not  immediately  reinvested  in  her  name,  but  it  clearly  ap- 
pears that  in  1865  they  were  used  to  purchase,  in  her  name  and  for 
her  use,  real  estate  in  Madison,  Indiana,  where  she  and  her  hus- 
band removed. 

It  is  a  rule,  founded  upon  justice  and  comomn  fairness,  that  a 
married  woman,  no  more  than  others,  can  take  advantage  of  her 
own  wrong,  for,  as  said  by  this  court,  in  Rusk  v.  Fenton,  14  Bush. 
490,  "coverture  will  not  be  permitted  to  be  invoked  and  used  a* 
a  cloak  to  fraud."  It  has  been*  more. than  once  decided  by  thU 
court  that  a  woman  who,  by  her  conduct,  induces  the  belief  on 
the  part  of  a  purchaser  of  real  estate  that  she  has  no  claim  to 
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■dower  in  it,  is  equitably  estopped  from  afterwards  asserting  it 
against  him.  (Craddock  v.  Tyler,  &c,  3  Bush,  360;  Connolly,  Ac, 
v.  Branstler,  lb.,  702.) 

In  the  case  of  Stone  and  Wife  v.  Werts,  3  Bush,  486,  is  this 
language:  "If  a  party  having  an  interest  in  preventing  an  act 
being  done,  acquiesces  in  it  so  as  to  induce  a  reasonable  belief 
that  he  consent  to  it,  and  the  position  of  others  is  altered  by  their 
giving  credit  to  his  sincerity,  he  has  no  right  to  challenge  the  act 
to  their  prejudice  (2  Story's  Equity,  756);  and,  a  fortiori,  is  this 
so  where,  as  in  this  case,  the  party  complaining  of  an  act  to  his 
prejudice  has  procured  it  to  be  done  by  a  representation  of  facts 
Inconsistent  with  his  subsequent  claim;  and  married  women  are 
not  exempt  from  the  operation  of  thisviile."  The  doctrine  of 
estoppel,  however,  has  not  been  so  rigidly  enforced  in  this  State 
as  to  absolutely  preclude  recovery  of  real 'estate  of  a  woman  at- 
tempted to  be  conveyed  during  her  coverture  by  defective  or 
illegal  conveyance,  although  she  may  have  voluntarily  joined  In 
the  (ieed  or  instigated  the  sale.  In  such  case  the  rule  is  that  a 
married  woman  can  not  be  permitted  to  profit  by  her  own  fraud 
to  the  prejudice  of  a  purchaser  in  good  faith;  and,  therefore,  if 
she  has  received  and  invested  the  proceeds  of  such  sale  in  other 
real  estate  for  her  use  and  benefit,  she  should  be  put  upon  the 
terms  of  refunding  t  he  purchase  money  and  paying  for  such 
necessary  improvements  as  mav  have  been  made  "in  good  faith. 
(Heck  v.  Fisher,  78  Ky.,  643;  Hawkins  v.  Brown,  80 'Ky.,  180.). 
There  is  nothing  in  this  record  to  show  that  either  appellant  or 
his  two  vendors,  Bt?al  and  Turpie,  acted  in  bad  faith  or  paid  less 
for  the  land.thau  a  fair  value.  On  the  contrary,  the  proceedings 
for  the  sale  were  instituted  by  appellee  and  her  husband,  the  sale 
was  a  judicious  one,  and  appellee  got  the  full  benefit  of  the  money 
for  which  it  was  sold.  And  having  acquiesced  for  twenty  years, 
we  think  if  she  be  now  permitted  to  dispossess  appellant  it 
should  be  upon  the  equitable  terms  of  restoring  the  statu  quo. 

Wherefore,  the    judgment   is  reversed  and   cause  remanded   for 
proceedings  consistent  with  this  opinion. 


RATCLIFF  v.  BELLFONTE    IRON  WORKS  CO. 

(Filed  December  1,  1888.) 

1.  Ejectment— When  the  possession  of  the  plaintiff  Id  ejectment  and  the 
entry  upon  it  by  the  defendant  are  shown  the  right  of  recovery  can  not  be 
resisted  by  snowing  that  there  is  or  may  be  an  outstanding  title  in  another, 
but  only  by  showing  that  the  defendant  himself  either  has  title  or  authority 
to  enter  under  the  title. 

2.  Same— Landlord  and  tenant— The  attornment  of  a  tenant  to  a  stranger 
1s  void  unless  it  be  with  the  con  pent  of  the  landlord  or  pursuant  to  a  judg- 
ment of  court.    (General  Statutes,  chapter  63,  article  1,  section  16.) 

In  (bis  action  of  ejectment  it  appealed  that  a  tenant  of  the  defendant  had 
obtained  possession  by  hiring  the  plaintiff's  tenant  to  leave.  Held— That  it 
was  proper  to  instruct  the  jury  that  if  the  tenant  of  the  plaintiff  "surren- 
dered bis  possession  of  the  land  to  the  defendant  without  the  consent  of  the 
plaintiff  the  same  was  void,  and  the  legal  possession  was  not  changed  by  it, 
and  the  plaintiff  was  not  divested  of  its  possession  by  said  surrender  to  the 
defendant. "  And  it  is  not  necessary  to  a  recovery  by  plaintiff  that  he  should 
either  show  a  title  to  the  land  derived  from  the  Commonwealth  or  an  adverse 
possession  for  aperlod  of  fifteen  years. 

3.  Estoppel— When  a  person  encourages  or  induces  another  to  buy  an  estate 
he  is  estopped  from  thereafter  setting'  up  any  prior  claim  he  may  have  had. 
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The  evidence  tending  to  show  that  the  plaintiff's  vendor  was  induced  to 
buy  and  pay  for  the  land  in  controversy  by  reason  of  the  defendant's  state- 
ment that  he  did  not  claim  the  land,  the  court  properly  instructed  the  jury 
that  If  they  believed  that  snob  was  the  fact  they  should  find  for  the  plaintiff. 

Thomas  W.  Mitchell,  J.  D.  Jones  and  W.  H.  Julian  for 
appellant. 

E.  F.  Dulin  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  action  of  ejectment,  upon  the  trial  of  which,  result- 
ing in  favor  of  the  plaintiff,  neither  party  exhibited  title  to  the 
land  in  contest,  which  was  deduced  from  the  Commonwealth.  The 
plaintiff  put  in  evidence  a  deed  from  Dulin,  commissioner  of  the 
Greenup  Circuit  Court,  on  behalf  of  the  heirs  of  Richard  Graham. 
for  412  acres,  described  as  part  of  Graham's  138,320  acres,  to  Hiram 
and  William  Pope,  dated  in  1873;  and  also  a  deed  from  the  Popes, 
dated  in  1874,  to  it,  the  plaintiff,  for  354  acres. 

It  appears  from  the  testimony  that  although  the  deed  was  not 
made  by  Dulin  until  1873,  the  land  was  sold  and  a  survey  made  of  it 
in  1866,  and  in  1867  or  1868  the  Popes  built  a  cabin  upon  it,"  which  wa& 
occupied  by  their  tenants  three  or  four  years,  when  the  house  was 
burned,  and  the  land  was  not  occupied  thereafter  by  them  nor 
their  vendee,  the  plaintiff,  until  November,  1881,  when  the  lat- 
ter leased  it,  in  wriitng,  for  one  year  to  Coleman,  who  went  upon 
it  as  its  tenant,  another  cabin  having  been  built.  But  a  short 
time  thereafter  a  tenant  of  the  defendant,  Rarcliff,  got  possession 
by  hiring  Coleman  to  leave,  and  there  is  evidence  tending  to  show 
that  was  done  at  the  instigation  and  at  the  expense  of  the  defend- 
ant. The  defendant  exhibited  a  deed  from  the  sheriff  of  Greenup 
county,  dated  1819,  to  James  Ward  for  188,320  acres,  which,  as 
recited  in  the  deed,  was  sold  undrr  execution  for  small  amounts 
against  the  estate  of  Henderson  and  Linton,  surviving  trustees  of 
Richard  Graham,  deceased,  and  also  a  deed  to  himself,  dated 
1872,  from  Womack  and  wife,  the  latter  a  daughter  of  Ward,  for  a 
tract  of  land,  the  boundary  of  which,  it  is  contended,  covers  the 
land  in  dispute. 

There  is  testimony  that,  in  1853.  one  Gilbert  leased  a  tract  of 
land  within  the  Graham  survey  from  Ward,  and  in  1866  leased  tin 
same  from  Womack  and  wife;  but  though  he  cleared  and  culti- 
vated a  small  portion,  does  not  appear  to  have  lived  upon  it;  and 
one  of  the  questions  in  this  case  is  whether  the  land  conveyed 
by  Womack  and  wife  in  1872  is  part  of  that  tract. 

Though  both  plaintiff  and  defendant  claim  under  the  Graham 
patent,  the  evidence  is  not  such  as  to  directly  connect  the  title  of 
either  of  them  with  it,  and  the  question  is"  as  to  the  superior 
possessory  right. 

The  first  instruction  given  by  the  court  is  as  follows:  "That  the 
plaintiff  has  not  made  out  a  title  deducible  from  the  Common- 
wealth, but  if  the  jury  believe  from  the  evidence  that  the  plaintiff, 
or  those  under  whom  he  claims,  had  purchased  the  land  in  con- 
troversy, and  took  a  deed  for  same,  and  entered  upon  and  rook 
actual  possession  of  said  land  before  the  bringing  of  this  suit,  then 
the  jury  will  find  for  the  plaintiff. the  land  in  controversy."     That 
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instruction  is  not  proper  unless  qualified  and  explained  by  other 
instructions  showing  all  the  conditions  for  such  a  recovery,  and 
also  saving  the  hypothetical  rights  of  the  defendant.  The  plain- 
tin*  in  ejectment  may  recover  on  a  bare  possession  when  there  has 
been  an  actual  disseisin  or  ouster,  and  even  when  there  has  not 
been  such  ouster,  and  the  defendant  appears  to  be  a  trespasser 
without  color  of  title.  (Fowke  v.  Darnall,  5  Litt.,  316.)  The 
second  of  these  conditions  does  not,  however,  exist  in  this  case. 
It  is  also  settled  that  when  the  possession  of  the  plaintiff  and  the 
entry  upon  it  by  the  defendant  are  shown  the  right  of  recovery 
can  not  be  resisted  by  showing  that  there  is  or  may  be  an  out- 
standing title  in  another,  but  only  by  showing  that  the  defendant 
himself  either  has  title  or  authority  to  enter  under  the  title. 
(Sowder  &  Myers  v.  McMillan's  Heirs,  4  Dana,  456. )  For,  as  said  in 
that  case,  the  plaintiff  "can  no  more  be  deprived,  by  the  defend- 
ant's wrongful  act,  of  the  presumption  or  rights  attaching  to  a 
peaceable  possession  than  the  defendant  can  acquire  them."' 

The  fact-  of  the  plaintiff  being  in  the  peaceable  possession  of  the 
land  under  the  deed  from  Popes,  and  claiming  to  the  extent  of  the 
boundary  defined  by  that  deed,  and  also  marked,  is  made  in   an 
instruction  a  condition   of  its   right  of   recovery.     There  was  no 
evidence  the  defendant  himself  had  ever,  previous  to  the  alleged 
wrongful  entry  by  him.  been  in  the  actual  possession  of  any  part 
of  the  land.     On  the  contrary    the   possession,    unless   the    Popes 
held  it,  was  vacant  from  1H72,  the  date  of  the  Womack  deed.     But 
as  there  was  evidence  tending  to  show  that  Ward,  and  after  him 
Womack    and   wife,  by    their   tenants,    previous   to   the  entry  by 
Popes,  occupied  and  put  improvements  upon  several  distinct  par- 
cels of  land  within  the  Graham   survey,  including  the  one  leased 
to  Gilbert,  it  was  a  proper  and  necessary  subject  of  inquiry  by  the 
jury  whether  the  Gilbert    lease    did  in   fact   include   the  land  in 
controversy,  the    evidence    in    regard    thereto  being  conflicting. 
'The  fifth  instruction  is  as  follows:    "That  if  the   defendant   and 
those  under  whom  he  claims  did  not  take  the  actual  possession  of 
the  land  in  controversy,  that  the  several  entries   made  by  them 
was  limited  by  them  and  tenants,  or  did  not  include   the   land  in 
•controversy,  then  the  law  does  not  require  the  possession  of   the 
plain  tiff,  as  directed  in  the  first  instruction,  to  extend  the  period 
of  fifteen  years;  and  if  they  should   so  believe,  and   also   believe 
that  the  plaintiff  had  the  actual  possession  thereof  under  its  deed 
by  entry  thereon,  and  making  improvements,  and   the  defendant 
of  those  in  his  employ  entered  upon  the  same  before  the  bringing 
of  the  suit,  they  will    find    for   the  plaintiff   the   land   in  contro- 
versy. "     As  said,  substantially,  in  that  instruction   the   plaintiff 
was  entitled  to   recover  unless   the   defendant  and    those   under 
whom  he  claims  had  the  actual  possession   by   entry  previous  to 
that  of   the  plaintiff,   which    involved    the  inquiry  whether   the 
tract  leased  to  Gilbert  included  the  land   in   controversy;  and  as 
the  jury  were,    in  another  instruction,    directed    to   find   for   the 
defendant   in  case   they   believe   he   and   those   under  whom  he 
claims    had    the  actual   possession,    claiming    to   a   well-defined 
boundary  before  the  entry   of   the   plaintiff,    and    such   boundary 
included  the  land  in  controversy,  they  must  have  understood  the 
fifth  instruction  as  requiring  a  verdict  for  the  defendant  if  it  was 
included  in  the  boundary  of  the.  tract  leased  to  Gilbert. 

The  fifth  instruction  was  rather  prejudicial   to   the   plaintiff  in 
pretermitting  an  inquiry  as  to  the  effect  of  the  possession  becom- 
ing vacant  as  to  the  defendant  in   1872,  and  in  making  a  posses- 
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Sion  by  the  plaintiff,  and  those  it  claims  under,  for  fifteen  years 
a  condition  in  any  case  of  its  right  to  recover. 

Section  IB,  article  1,  chapter  68,  General  Statutes,  provides  that 
"the  attornment  of  a  tenant  to  a  stranger  shall  be  void  unless  it  be 
with  the  consent  of  the  landlord,  or  pursuant  to  a  judgment  of 
court."  It  was,  therefore,  proper  to  instruct  the  Jury  that  if  the 
the  plaintiff  "surrendered  his  possession  of  the  land  to  the  tenant  of 
defendant  without  the  consent  of  the  plaintiff,  the  same  was  void, 
and  the  legal  possession  was  not  changed  by  it ;  and  the  plaintiff  was 
not  divested  of  its  possession  by  said  surrender  to  the  defendant." 
The  following  instruction  was  also  proper:  "If  *  *  *  before  Popes 
had  obtained  their  deed  from  Graham's  and  Beatty's  heirs  for  the 
land  in  contest,  and  before  they  had  paid  for  the  same,  one  or 
both  the  Popes  went  to  Batcliff  and  asked  him  if  he  had  any 
claim  on  said  land,  and  he  told  him,  or  them,  he  did  not  claim  any 
land  on  the  south  side  of  Little  Licking,  and  they  were  induced 
to  take  the  deed  and  pay  for  said  land  by  reason  of  said  state- 
ment of  Ratcliff.  then  Ratcliff  is  barred  of  now  setting  up  claim 
to  said  land  against  their  \  endee,  the  plaintiff."  It  has  been 
often  decided  by  this  court  that  when  a  person  encourages  or 
induces  another  to  buy  an  estate  he  is  estopped  from  thereafter 
setting  up  any  prior  claim  he  mav  have  had.  (Springle  v.  Mor- 
rison, 3  Litt.,  55;  Harrison  &  Gray  v.  Edwards,  ibid,  350;  Gerault 
v.  Anderson,  2  Bibb.,  548;  Barclay  v.  Hendrick's  Heirs,  3  Dana. 
©45;  Sale  v.  Crutchfleld,  8  Bush,  645.)  And,  in  our  opinion,  the 
fads  upon  which  that  instruction  is  based,  if  true,  are  decisive 
of  this  case. 

According  to  the  views  we  have  already  expressed  it  was  not 
necessary  to  a  recovery  by  the  plaintiff  that  it  should  either  show 
a  title  to  the  land  in  controversy  derived  from  the  Common- 
wealth or  an  adverse  possession  for  a  period  of  fifteen  years,  and 
the  instruction  asked  by  the  defendant,  containing  such  condi- 
tions of  its  right  to  recover,  was  properly  refused.  Nor  did  the 
court  err  in  refusing  the  one  relating  to  champerty,  for  the  ques- 
tion involved  was  whether  or  not  the  tract  leased  by  Gilbert 
covered  the  land  in  dispute,  and  there  was  evidence  justifying1 
the  finding  of  the  jury  it  did  not;  moreover,  as  before  said,  the 
possession  as  to  the  defendant  was  vacant  when  the  plaintiff 
entered. 

As  the  converse  of  the  proposition  stated  in  each  of  the  other 
instructions  asked  by  the  defendant  was  intelligibly  stated  in 
those  given,  the  court  did  not  err  In  refusing  them;  and,  perceiv- 
ing no  ruling  of  the  court  by  which  the  substantial  rights  of  tbe 
defendant  were  prejudiced,  the  judgment  must  be  affirmed. 


CHESAPEAKE,    OHIO    &  SOUTHWESTERN    R.    R,    CO.    v. 
HEATS  ADM'R. 

(Filed  Decembers,  1888.) 

1.  Objection  to  jurisdiction— Appearanoe— Where  the  defendant  flies  an 
answer  merely  for  the  purpose  of  insisting  that  the  court  has  no  jurisdiction 
of  bis  person  for  the  want  of  proper  service  of  process,  he  does  not  thereby 
enter  bis  appearance  to  the  action,  and  the  court  has  no  right  to  require  Mm 
to  answer  to  the  merits  if  he  has  not  in  fact  been  served  with  process.  And 
this  is  true  whether  tbe  action  be  transitory  or  local. 

This  action  against  a  railroad  company  to  recover  for  the  death  of  plain- 
tiff's intestate .  alleged  to  have  been  caused  by  the  willful  neglect  of  defend- 
ant, was   brought  in  the  oounty  where  the  injury  occurred,  and  nrooeai 
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issued  to  that  county,  and  returned  executed  on  K.,  "the  agent  of  the  com- 
pany.'* The  defendant  filed  an  answer  statin?  that  K.  was  not  the  agent  of  . 
the  company,  and  askinir  that  the  action  be  abated.  A  demurrer  to  this  an- 
swer was  sustained,  and  defendant  then  moved  to  quash  the  return  on  the 
summons;  The  court;  sustained  this  motion,  but  required  the  defendant, 
over  its  objection,  to  plead  to  the  merits,  upon  the  ground  that  the  answer- 

J  previously  filed  was  an  appearance  to  the  action;  and  a  trial  resulting  in  a 
udgroent  for  plaintiff,  this  appeal  is  prosecuted.  Held— That  there  was  no 
appearance,  and  the  objection  to  the  jurisdiction  was  not  waived  by  the 
filing  of  the  answer  to  the  merits  under  protect. 

3.  Transitory  actions— Such  an  action  is  both  a  local  and  a  transitory 
action :  it  is  transitory  because  it  may  he  instituted  in  any  oounty  where 
the  chipf  agent  can  be  served,  and  is  made  local  merely  at  the  option  of  the 
plaintiff.  But  whether  it  is  a  local  or  a  transitory  action  is  not  n  material 
inquiry  in  this  case. 
3.  Appeals—No  service  of  process  will  be  necessary  upon  the  return  of  the  - 
e,  the  defendant  being  in  court  by  the  appeal. 


Holmes  Cummins  for  appellant. 

L».  D.  Husbands  for  appellee. 

Appeal  from  McCraeken  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

If  the  preliminary  motion  made  by  the  appellant  in  the  court 
below,  affecting  the  question  as  to  the  summons  on  the  alleged 
agent,  should  have  been  sustained  it  dispenses  with  the  neces- 
sity of  investigating  the  merits  of  the  controversy.  This  is  an 
action  by  the  personal  representative  of  A.  I.  Heath  to  recover 
damages  for  the  death  of  his  intestate,  caused,  as  is  alleged,  by 
the  willful  negligence  of  the  defendant,  the  Chesapeake,  Ohio  & 
Southwestern  R.  R.  Co. 

The  petition  was  filed  in  the  circuit  or  common  pleas  court  of 
McCraeken  county,  where  the  injury  occurred,  causing,  as  is  . 
maintained,  the  death  of  Heath,  and  a  summons,  as  in  ordinary 
actions,  duly  issued,  directed  to  the  sheriff  of  that  county,  who 
returned  it  executed  on  A.  Kirkland,  the  agent  of  the  company. 
The  company  appeared  by  its  attorney  at  the  term  succeeding  the 
service  of  the  summons  on  Kirkland,  and  filed  the  following 
answer: 

"The  defendant,  Chesapeake,  Ohio  &  Southwestern  R.  R.  Co., 
states  that  it  had  no  officer,  agent  or  servant  in  this  county 
at.  the  time  of  the  service  of  process  herein  on  A.  Kirkland,  and 
that  said  Kirkland,  at  the  time  process  herein  was  served  on 
him,  to-wit,  February  15,  1886,  was  not  the  agent,  servant  or 
officer,  or  in  the  employ  of  defendant;  that  defendant's  princi- 
pal office  and  place  of  business  at  that  time,  and  during  the 
month  of  February,  1886,  and  now,  is  in  the  city  of  Louisville, 
Jeff ?rson  county,  Kentucky;  that  defendant,  at  the  time  pro- 
cess herein  was  served  as  aforesaid  on  A.  Kirkland,  had  no  officer, 
agent  or  servant  in  the  State  of  Kentucky,  except  in  Louisville, 
Jefferson  county,  Kentucky,  and  its  chief  officer,  agent  and  ser- 
vant, John  Echols,  vice-president  of  defendant  company,  now 
resides  in  Louisville.  Jefferson  county,  Kentucky,  and  resided 
there  at  the  time  of  service  of  process  herein  on  A.  Kirkland; 
that  this  court  has  no  jurisdiction  of  defendant.  And  defendant 
pleads  and  relies  on  the  facts  stated  herein  in  abatement  of  this 
action,  and  asks  that  the  process  herein  be  quashed  and  this  ac- 
tion be  abated." 

The  plaintiff  demurred  to  the  answer  and  the  demurrer  was  sus- 
tained, to  which  the* defendant  excepted.     The  defendant  (appel— 
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lant)  then  moved  to  quash  the  return  on  the  summons,  and,  in, 
support  of  the  motion,  filed  the  affidavit  of  Kirkland  to  the  effect 
that  he  was  not  the  agent,  officer  or  employe  of  the  company  at 
the  time  the  summons  was  served  upon  him,  and  this  motion* whs 
sustained. 

The  court  below,  however,  after  sustaining  this  motion  and 
adjudging,  in  substance,  that  no  summons  nad  been  ser.ed, 
required  the  corporation  to  plead  to  the  merits  of  the  action  over 
its  objection,  on  the  ground  that  the  answer  previously  filed,  ask- 
ing that  the  action  be  abated  because  of  the  want  of  service,  was 
an  appearance  to  the  action,  and  the  motion  to  quash  the  return 
on  the  summons  came  too  late.  The  defendant  then,  under  pro- 
test, filed  an  aswer  raising  an  issue  that  resulted  in  a  trial  on  the 
merits,  and  in  a*verdict  and  judgment  for  the  plaintiff. 

Section  73,  Civil  Code  of  Practice,  provides:  '•  Excepting  the 
actions  mentioned  in  section  75,  an  action  against  a  common 
carrier,  whether  a  corporation  or  not,  upon  a  contract  to  carry 
property,  must  be  brought  in  the  county  in  which  the  defendant, 
or  either  of  several  defendants,  resides,  or  in  which  the  contract 
is  made,  or  in  which  the  carrier  agrees  to  deliver  the  property. 
An  action  against  such  carrier  or  an  injury  to  a  passenger,  or  to 
other  person  or  his  property,  must  be  brought  in  the  county  in 
which  the  defendant,  or  either  of  several  defendants,  resides,  or 
in  which  the  plaintiff  or  his  property  is  injured,  or  in  which  he 
resides  if  he  resides  in  a  county  info  which  the  carrier  passes." 
Section  74  provides:  "Every  other  action  for  an  injury  to  the  per- 
son of  the  plaintiff,  and  every  action  for  an  injury  to  "the  charac- 
ter of  the  plaintiff,  against  a  defendant  residing  in  this  State, 
must,  be  brought  in  the  county  in  which  tiie  defendant  resid.-s, 
or  in  which  the  injury  is  done." 

By  section  61  of  the  ('ode  the  summons  in  a  case  like  this  "may 
be  served  in  any  county  on  the  defendant's  chief  officer  or  agent, 
or  it  may  be  served  in  the  county  wh'erein  the  action  is  brought, 
upon  the  defendant's  chief  officer  or  ao:ent  who  resides  therein,  or 
if  the  defendant  operate  a  railroad  it  may  be  served  upon 
defendant's  passenger  or  freight  agent,  stationed  at,  or  nearest 
to,  the  county  seat  of  the  county  in  which  the  action  is  brought." 

In  this  case  it  is  conceded,  and  the  court  below  has  so  adjudged.         ' 
that  the  summons  was  never  served  on  any  agent  of  the  company, 
and  the  fact  plainly  appears  that  the  defendant  never  pleaded  to 
the  merits  of  the  action  until  he  had  previously  filed  the  answer, 
setting    forth    the    fact    that  no    service    had    been    had,    and,         i 
therefore,  the  court  had  no  jurisdiction  of  the  defendant.     The        j 
action  was,  in  one  sense,    made  local,  at  the  option  of  the  plain- 
tiff  or    the   party   injured,    that    is,    he    might    file    his    action 
in  the  county  where  the  injury  occurred,  if  he  saw   proper,  and  a        j 
service  of  process  might  have  been  had  on  the  chief  officer  in  any 
county  in  the  State,  or  on  the  agent  residing  in  the  county,  or  if  a 
railroad,  on  the  passenger  or   freight   agent   stationed    nearest  to        | 
the  county  seat  of  the  county  in  which  the  action  is  brought;  but        i 
in  this  instance  no  effort  was  made  to  show  that  process  had  been        j 
served  on  any  person  representing  the  company  a*  agent,   either        j 
in  the  county   or   out   of   it.     Where    the   action   for  the  personal 
injury  survives,  or  where  the  personal  representative  may  recover        j 
for  the  personal  injury,  or  for  the  death  of   the  intestate,  he  may        j 
sue  in  the  same  manner   and  in    the   same   jurisdiction   that  the 
party  injured  could  have  sued  if  he  had  survived  the  injury.    The 
action,  therefore,  being  both   local  and   transitory,    the    common 
pleas   court  of  McCracken  county  had  jurisdiction   of  the  subject 
matter,  and  could  have  rendered*  a  personal  judgment  if  there  bad 
toeen  any  service  on  the  defendant,  as  provided  by  the  Code. 
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The  plea  or  answer  of  the  corporation  asserted  that  the  Mc- 
Cracken  Court  of  Common  Pleas  had  no  jurisdiction  of  the  defend- 
ant because  no  process  had  been  served.  No  other  question  of 
Jurisdiction  was  made,  and  whether  the  written  statement  by  the 
defense  is  called  an  answer  or  plea  is  immaterial,  for  it  was  only 
an  appearance  for  the  purpose  of  insisting  that  the  court  had  no 
jurisdiction  over  the  person  for  the  want  of  a  proper  service. 

One  of  the  grounds  of  a  special  demurrer  under  section  92  of  the 
Code  Is  that  the  court  has  no  jurisdiction  of  the  defendant  or  of 
the  subject  matter  of  the  action.  A  special  demurrer  could  not 
have  been  filed  in  this  case  because  there  was  nothing  on  the 
face  of  the  petition,  or  any  part  of  the  record,  showing  that  there 
was  a  want  of  jurisdiction  as  to  the  defendant;  but,  on  the  con- 
trary, the  petition  and  the  summons  returned  executed  on  the 
agent  showed  the  court  had  jurisdiction  of  the  person,  and,  having 
jurisdiction  of  the  subject-matter,  there  was  nothing  to  prevent  a 
trial  on  its  merits.  The  defendant,  not  having  been  served  with 
process,  but  knowing  the  return  made  by  the  sheriff,  had  to  make 
that  fact  known  in  order  to  stay  the  proceedings  until  process 
was  served.  The  usual  mode  of  proceeding  under  the  general 
practice  of  the  courts  in  such  cases  is  to  move  to  quash  the 
return  made  by  the  sheriff,  but  the  defendant  in  this  case  fol- 
lowed the  provisions  of  the  Code,  section  118,  and,  by  a  proper 
S  leading,  set  forth  the  facts  showing  that  the  court  had  no  juris- 
iction  of  the  defendant.  That  section  provides:  "A  party  may, 
by  an  answer  or  ol her  proper  pleading,  make  any  of  the  objec- 
tions mentioned  in  section  92,  the  existence  of  which  is  not  shown 
by  the  pleading  of  his  adversary,  and  failure  so  to  do  is  a  waiver 
of  any  of  said  objections,  except  that  to  the  jurisdiction  of  the 
court  of  the  subject  of  the  action.'1 

In  this  case,  however,  the  motion  to  quash  was  sustained;  but 
the  answer  filed,  showing  why  the  court  had  no  jurisdiction  of  the 
defendant,  was  held  to  be  an  appearance  to  the  merits,  or  a 
waiver  of  the  right  to  raise  that  question.  We  think,  in  filing  the 
answer,  the  defendant  was  following  the  plain  provision  of  the 
Code  on  the  subject.  This  action  is  as  much  a  transitory  as  local 
action,  in  fact  is  a  transitory  action  because  it  may  be  instituted 
in  any  county  where  the  chief  agent  can  be  served,  and  is  local- 
ized merely  at  the  option  of  the  plaintiff  who  is  injured.  It  is  for 
his  benefit,  and  the  law  enacted  to  prevent  the  mischitf  that  often 
results  in  requiring  the  party  injured  to  leave  the  place 
of  the  injury  in  order  to  bring  his  action,  and  to  find  some 
one  on  whom  process  may  he  served.  It  is  not  a  material  inquiry, 
however,  whether  it  is  a  local  or  a  transitory  action;  in  either 
case  the  service  must  be  had,  and  upon  the  proper  person,  in 
order  to  obtain  a  judgment.     In  an  action  on  a  note  by  A  against 

B,  where  both  live  in  the  same  county,  the  summons  is  served  on 

C,  and  returned  as  on  B,  B  finds  that  judgment  is  about  to  be  ren- 
dered against  him,  and  files  a  statement  or  answer  that  no  judg- 
ment should  be  rendered  because  of  the  mistake  on  the  part  of 
the  officer  in  his  return,  and  asks  that  the  action  be  abated.  In 
such  a  case  it  will  not  be  pretended  that  this  was  an  appearance 
for  anv  other  purpose  than  to  show  the  court  had  no  jurisdiction 
to  render  a  judgment  against  the  defendant.  Treating  the  action 
In  this  case  as  purely  local,  like  the  action  for  the  recovery  of 
real  estate,  and  it  is  as  much  necessary  to  have  an  actual  service 
as  In  the  case  of  a  note,  the  court,  in  order  to  render  a  valid 
judgment  in  personam,  must  have  jurisdiction  of  the  subject- 
matter,  and  also  jurisdiction  of  the  person.  The  jurisdiction  of 
the  person  can  be  acquired  only  by  an  actual  service,  or  by  a  vol- 
untary appearance,  and  when  jurisdiction  is  about  to  be  exercised 
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in  a  case  where  the  service  has  been  wrongfully  made,  it  is  not 
only  the  duty  but  the  right  of  the  defendant  to  appear  and  make 
the  question  of  jurisdiction  over  him,  by  showing,  if  he  can,  that 
no  process  has  been  served;  and  in  such  a  case  it  has  never  been 
held,  where  this  was  the  only  question  raised,  that  it  was  an 
appearance  to  the  whole  action.     Any  other   rule  would   enable  a  i 

plaintiff,  in  either  a  local  or  transitory  action,  to  acquire  Jurisdic- 
tion by  a  wrongful  service,  by  claiming  that  the  defendant,  in 
making  the  question,  had  entered  his  appearance.  j 

Counsel  for  the  appellant  are  not   insisting,  as  we    understand  j 

them,  that  the  common  pleas  court  of  McCracken  has  no  juris- 
diction over  the  subject-matter.  This  they  admit,  and  their  con- 
tention is  that,  in  the  absence  of  the  service  of  process,  the  court 
of  common  pleas  had  no  jurisdiction  over  the  defendant,  and, 
therefore,  the  action  should  abate.  To  enforce  the  jurisdiction 
over  the  subject-matter,  jurisdiction  must  be  obtained  over  the 
defendant,  if  a  personal  judgment  is  desired,  for  without  it  no  per- 
sonal judgment  can  be  rendered,  whether  the  action  is*  local  or 
transitory.  In  the  case  of  Baker  v.  L.  &  N.  R.  R.  Co.,  4  Bush, 
H19,  the  company  was  sued  and  process  served  on  the  agent.  The 
company  pleaded  to  the  merits,  and,  after  doing  so,  attempted  to 
raise  the  question  of  jurisdiction.  This  court  said  that,  after  such 
a  defense,  it  was  a  waiver  of  the  jurisdiction  over  the  person  of 
the  defendant.  This  is  the  correct  doctrine,  and  more  aptly 
stated  by  Mr.  Justice  Field  in  Harkness  v.  Hyde,  98  U.  «.,  476,  in 
which  he  says:  "Illegality  in  a  proceeding,  by  which  jurisdiction 
is  to  be  obtained,  is  in  no  case  waived  by  the  appearance  of  the 
defendant  for  the  purpose  of  calling  the  attention  of  the  court  to 
such  irregularity,  nor  is  the  objection  waived  when,  being  urged, 
it  is  overruled  and  the  defendant  is  thereby  compelled  to  answer.'' 
It  is  only  when  he  pleads  to  the  merits  in  the  first  instance,  with- 
out insisting  upon  such  illegality,  that  the  objection  is  deemed  to 
be  waived.  It  is  not  a  voluntary  appearance  by  the  defendant  in 
making  this  obection,  and  when  informed  that  the  action  is 
against  him,  and  such  a  service  made  by  the  offtcer,  instead  of 
looking  on  and  seeing  a  judgment  rendered  that  he  must  neces- 
sarily assail  as  void  wben  attempted  to  be  enforced,  he  should 
stay  the  proceedings  before  judgment  by  making  known  the 
irregularity  of  the  service,  and,  while  his  failure  to  do  so  might 
not  amount  to  a  confession  of  judgment  in  a  case  like  this,  where 
service  is  authorized  to  be  made  on  the  agent,  the  failure  of  those 
conducting  the  affairs  of  the  corporation,  with  a  knowledge  of  the 
illegal  service,  to  apprise  the  court  or  plaintiff  of  that  fact  would 
be  strong  presumptive  evidence,  on  the  trial  of  a  proceeding  to  set 
aside  or  vacate  the  judgment,  of  the  legality  of  the  service. 

The  appellant  in  this  case  has  taken  every  step  to  prevent  a 
judgment  upon  it  without  service,  and  has  made  no  plea  to  the 
jurisdiction  of  the  court  as  to  the  subject-matter,  or  entered  any 
appearance  to  the  merits  by  answer  or  otherwise  until  compelled 
to  do  so  by  the  trial  court.  When  required  to  plead  the  defense 
should  have  responded  to  the  merits,  and  was  not  required  to 
stand  by  its  answer  as  to  the  jurisdiction  over  it  by  reason  of  the 
wrongful  service,  and  thus  risk  the  chances  of  the  final  decision 
upon  the  one  question. 

The  judgment  is,  therefore,  reversed  and  remanded,  with  direc- 
tions to  award  the  appellant  a  new  trial.  As  the  appellant  is  in 
court  by  the  appeal,  no  other  service  is  required,  this  court 
having  repeatedly  held  that  an  appeal  from  a  void  judgment  for 
the  want  of  process  placed  the  appellant  in  court  on  the  return  of 
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the  case  for  all  the  purpose  of  a  trial.  (Grace  v.  Taylor,  1  Bibbr 
480;  Graves  v.  Hughes,  4  Bibb,  84;  Bradford  v.  Gillaspie,  8  Dana* 
68;  Salter  v.  Dunn,  1  Bush,  311;  Wharton  v.  Clay,  4  Bibb,  167; 
Allen  v.  Brown,  4  Met.,  843.) 

We  have  given  this  question  more  consideration  than  we  other- 
wise would  because  of  the  great  confidence  manifested  bjr  counsel 
for  the  plain  tiff  in  support  of  the  ruling  below,  his  ability  and 
candor  in  the  discussion  of  legal  questions,  entitling  his  views  to 
the  greatest  consideration. 


HUNTER  v.   OWENS. 
(Filed  November  21),  1888— Not  to  be   reported.) 

Inadequacy  of  price  is  always  a  badge  of  fraud,  and  when  the  parties  do- 
not  deal  at  ami's  length  becomes  an  actual  fraud. 

Appellee  purchased  of  appellant  a  tract  of  land  worth  about  $150,  for 
which  she  paid  ffiOO  in  cash.  Appellee  was  an  ignorant,  dull  woman,  with- 
out business  habits,  and  purchased  the  land  upon  the  judgment  of  appel- 
lant, who  was  a  shrewd  business  man,  in  whom  appellee  had  confidence  by 
reason  of  the  fact  that  he  was  the  friend  and  physician  of  her  husband  in 
his  lifetime,  and  also  because  she  believed  that  but  for  his  aid  she  could  not 
have  sui'ceeded  in  getting  a  pension,  with  a  part  of  which  she  paid  for  the 
land.  Held— That  the  parties  were  not  dealing  at  arm's  length,  and  that 
the  inadequacy  of  price  justified  the  chancellor  in  his  inference  of  fraud, 
and  authorized  him  to  set  aside  the  sale. 

Hargis  &  Eastin,  M.  O.  Allen  and  J.  G.  Oraddock  for  appellant., 

Sandidge  &  Sandidge  and  R.  F.  Spencer  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  obtained  a  judgment  in  the  Cumberland  Circuit 
Court  setting  aside  a  conveyance  of  a  small  tract  of  land  made  by 
the  appellant  to  the  appellee,  upon  the  ground  that  the  appellee 
was  defrauded  into  making  the  purchase  of  the  land  by  the  appel- 
lant. The  appellant  has  appealed  to  this  court.  It'is  admitted 
that  the  appellee  paid  the  appellant  six  hundred  dollars  in  cash 
for  a  tract  of  land  containing  thirteen  acres.  A  number  of  wit- 
nesses estimate  the  value  of  said  land,  including  the  improve- 
ments thereon,  at  one  hundred  dollars,  others  estimate  its  value 
at  one  hundred  and  twenty-five  dollars,  others  at  one  hundred  and 
fifty  dollars,  one  at  a  hundred  and  fifty  or  two  hundred  dollars. 
The  foregoing  estimate  is  contradicted  by  no  one  except  the 
appellant.  He  says  that  just  a  few  days  before  he  sold  the  land 
to  the  appelle  he  was  offered  five  hundred  dollars  in  cash  for  a 
part  of  it.  But  it  is  clear  from  the  evidence  of  the  person  that 
expressed  a  willingness  to  give  said  sum  that  he  had  the  utmost, 
confidence  in  the  appellant,  and  was  willing  to  purchase  the  land 
at  a  price  not  fixed  according  to  his  own  judgment,  but  at  the 
price  that  the  appellant  placed  upon  it.  From  all  the  evidence 
m  the  case  it  seems  clear  that  the  price  that  the  appellee  paid  for- 
the  land  was  greatly  in  excess  of  its  reasonable  value.  The  proof 
is  overwhelming  that  the  appellee  was  an  ignorant  and  dull 
woman,  without  business  habits,  and  wholly  unacquainted  with 
the  value  of  said  land,  which,  it  appears,  she  purchased  upon  the. 
judgment  of  the  appellant.  It  is  also  clear  that  the  appellant  was; 
an  intelligent,  shrewd,  active  business  man.     It  also  appears  that 
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the  appellant  was  the  friend  and  physician  of  the  appellee's  hus- 
band in  his  lifetime,  and  rendered  him  kindnesses  when  no  one 
else  would,  for  which  the  appellee  was  very  grateful.  It  also 
appears  that  the  appellee  believed  that  she  could  not  have  suc- 
ceeded in  getting  her  pension  (with  a  part  of  which  she  paid  for 
the  land)  but  for  the  aid  of  the  appellant. 

Gross  inadequacy  of  price  is  always  a  badge  of  fraud,  and  some- 
times when  the  disproportion  between  the  value  and  the  price 
given  is  very  great  the  chancellor  may,  from  that  fact  alone,  infer 
fraud.  We  will  treat  in  this  case  the  inadequacy  of  price  as  a 
badge  of  fraud,  and  then  inquire  into  the  question  of  actual 
fraud. 

The  appellee  was  ignorant  and  dull,  and  wholly  unacquainted 
with  the  value  of  said  land,  and  relied  upon  the  appellant  to  bell 
it  to  her  at  a  reasonable  price,  and  he  had  reason  to  believe  that 
he  had  her  confidence,  and  that  she  relied  upon  his  judgment  as 
to  the  value  of  said  land  and  not  her  own;  it  was,  therefore,  his 
duty  to  deal,  as  to  the  price,  fairly  with  her.  They  were  not  at 
arm's  length,  and  gross  inadequacy  of  price — always  a  badge  of 
fraud— becomes  an  actual  fraud  when  the  parties  do  not  deal  with 
each  other  at  arm's  length.  We  are  constrained  to  the  conclusion 
that  the  chancellor  was  justified  in  his  inference  of  actual  fraud 
in  this  case. 

The  judgment  is  affirmed. 

(Response  to  petition  for  rehearing— Filed  January  19,  18S9. ) 
The  counsel,  Judge  Hargis,  in  his  petition  for  rehearing,  states 
that  the  "opinion  does  not  deal  with  the  evidence  of  the  appellant 
and  that  which  he  offered  in  the  case,  but  excludes  it  from  con- 
sideration;" and,  as  proof  of  that  fact,  he  says:  "We  point  to  the 
fact  that  not  one  word  is  said  in  the  opinion  about  the  proof  that 
this  l'ind  and  improvements  cost  Dr.  Hunter  $337.00  exclusive  of 
the  five  acres  of  bottom  which  he  let  her  have,  valued  by  Dr. 
Hunter  at  $40  per  acre.  The  opinion  omits  this  conclusive  evi- 
dence of  the  value  of  the  land,  and  takes  up  the  opinions  of  wit- 
nesses as  to  that  part."  Counsel  is  gravely  mistaken  when  he 
intimates  that  the  whole  evidence  as  to  the  value  of  the  land  was 
not  considered  by  the  court.  Is  it  possible  that  counsel  is  serious 
in  the  contention  that  the  price  that  Dr.  Hunter  chose  to  pay  for 
the  land  is  "conclusive  evidence  of  its  value?"  If  he  had  paid 
$10,000  tor  the  land  instead  of  $337,  would  the  payment  of  such 
sum  be  conclusive  evidence  that  it  was  worth  that  sum?  Or,  if  he 
had  paid  but  twenty-five  cents  for  it,  would  it  be  conclusive  evi- 
dence that  it  was  only  worth  twenty-five  cents?  The  rule,  in  a 
case  of  this  sort,  by  which  the  value  of  the  land  is  arrived  at  is 
to  resort,  to  the  opinion  of  witnesses  acquainted  with  the  land 
sufficiently  well  to  form  an  opinion  as  to  its  value,  from  which 
the  court  determines  whether  or  not  the  price  paid  was  adequate, 
inadequate  or  exorbitant. 

But  the  price  paid  in  a  case  like  this  may  be  given  in  evidence, 
not  for  the' purpose  of  proving  the  value  of  the   land,  but   for  the 

(uirpose  of  showing  that  the  person  paying  it  believed  that  the 
and  was  worth  what  he  gave  for  it,  in  order  to  repel  any  pre- 
sumption of  fraud  that  might  arise  from  asking  and  receiving  an 
exorbitant  price  for  the  hind.  As  said  in  the  opinion,  many  wit- 
nesses swore  that  the  land  and  improvements  were  not  worth  ex- 
ceeding one  hundred  dollars.  A  few  fixed  its  value  at  from  one 
hundred  to  one  hundred  and  fifty  dollars;  and  one  or  two  fixed  its 
value  at  one  hundred  and  fifty  or  two  hundred  dollars.  Now  we 
assert  most  positively  that  no  witness,  not  even  Dr.  Hunter, 
contradicts  these  witnesses  as  to  the  value  of  the  land.  All  that 
Dr.  Hunter  swears,  in  reference  to  the  value  of   the   land,  is  his 
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admission  that  he  told  Mrs.  Owens  that  the  land  was  worth  six 
hundred  dollars,  and  that  a  part  of  the  land  and  the  improve- 
ments cost  him  $387,  which  fact  he  did  not  communicate  to  the 
appellee.  But  we  assert  that  he  did  not  swear  that  he  believed  it 
was  worth  that  much;  nor  did  he  swear  that  he  believed  the  land 
and  improvements  were  worth  as  much  as  he  said  he  paid  for 
them. 

But  counsel  says  that  Tom  Cheatham  sustains  Dr.  Hunter  as 
to  the  value  of  said  land.  Such  is  not  the  fact,  for,  as  just  said, 
Dr.  Hunter  does  not  swear  that  it  had  any  value,  and  Cheatham 
says  that  it  was  worth  a  hundred  or  a  hundred  and  fifty  dollars 
only.  Counsel  also  contends  that  G.  W.  Warren  sustains  Dr. 
Hunter  as  to  the  value  of  said  land;  on  the  contrary,  it  is  a  fact 
that  Mr.  Warren  does  not  express  an  opinion  as  to  the  value  of 
the  land.  What  appears  in  reference  to  that  matter  is  that  Dr. 
Hunter  said  he  would  take  five  hundred  dollars  for  a  certain  por- 
tion of  the  land,  and  Warren  unhesitatingly  agreed  to  give  it,  pro- 
vided an  adjoining  tract  could  be  purchased.  It  is  evident  that 
he  formed  no  opinion  of  his  own  in  reference  to  its'  value;  but,  as 
Dr.  Hunter  asked  that  sum  for  it,  he  seems  to  have  taken  it  for 
granted  that  it  was  worth  that  sum.  In  this  connection  it  is 
well  to  notice  what  counsel  says  in  reference  to  the  statement  in 
the  opinion  that  Warren  relied  on  the  opinion  of  Dr.  Hunter  as  to 
the  value  of  the  land.  After  quoting  the  opinion  upon  that  sub- 
ject, he  says:  "  There  is  not  one  thing  in  the  testimony  of  G.  W. 
Warren  that  shows  that  he  wras  willing  to  purchase  that  land  at  a 
orice  not  fixed  according  to  his  own  judgment.17  This  is  bold 
language.  Let  us  look  into  its  truth.  G.  W.  Warren  says  that 
"on  one  occasion  he  was  in  town,  not  for  the  purpose  of  buying 
land,  and  Dr.  Hunter,  doubtless  knowing  that  he  too  had  drawn 
a  pension,  for  otherwise  he  was  wholly  impecunious,  proposed  to 
sell  him  this  land;  that  he  had  never  seen  it;  nor  did  he  ever  see 
it  again  after  that  day;  that  they  went  on  horseback  to  look  at 
it."  He  was  asked:  "Did  you  get  off  your  horses  and  go  over  the 
place?"  "No  sir;  we  went  on  our  horses  up  in  the  big  road  oppo- 
site a  little  spring  on  the  left  of  the  road. "  As  just  said,  this 
was  the  only  time  that  he  had  ever  seen  the  land,  which,  except 
a  small  strip  of  bottom,  is  hilly  and  broken;  and,  according  to  the 
description  that  he  gives  of  his  examination  of  the  land,  he  did 
not,  and  could  not,  have  formed  a  reliable  opinion  as  to  its  value; 
nor  does  he  pretend  to  have  formed  any  opinion  as  to  its  value, 
but  relied  upon  the  say  so  of  Dr.  Hunter,  as  his  following  answers 
clearly  demonstrate:  "We  did  not  particularly  examine  the  lines 
and  corners.  If  he  (Dr.  Hunter)  had  have  particularly  told  me 
where  the  corners  and  lines  were,  I  would  have  trusted  to  his 
honor.1'  He  is  asked:  "In  a  land  transaction,  would  you  have 
left  the  matter  to  his  word  and  trusted  to  what  he  said  about  it?" 
"Yes,  sir."  In  addition  to  this  Dr.  Hunter  was  his  physician, 
and  had  attended  on  him  several  months  at  a  time,  and  had  his 
entire  confidence.  So  we  repeat  that  Warren  agreed  to  give  him 
five  hundred  dollars  for  the  land,  not  upon  his  own  judgment  as 
to  its  value,  but  relied  upon  the  value  that  Dr.  Hunter  presump- 
tively placed  upon  it  by  the  price  that  he  asked  for  it.  So  we 
repeat  that  the  testimony  introduced  by  the  appellee  as  to  the 
value  of  the  land  is  not  contradicted.  But  the  evidence  for  the 
appellee  as  to  the  value  having  been  taken  before  Dr.  Hunter 
gave  his  evidence,  and  when  he  came  to  give  his  evidence  his 
failure  to  contradict  the  appellee's  witnesses  by   swearing  to  the 
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value  of  the  land,  is  a  strong  implied  admission  that  the  valuation 
of  the  land  by  said  witnesses  was  as  favorable  to  him  as  his  own 
testimony  would  have  made  it. 

Counsel  has  labored  hard  to  convince  us  that  the  appellee  is  a 
shrewd,  strong-minded  woman.  Well,  Dr.  Hunter  does  not  agree 
to  that  proposition,  for,  in  response  to  the  evidence  of  appellee's 
witnesses  tnat  she  'Ms  a  dull,  unlearned,  ignorant,  easy  kind  of  a 
woman,  and  can  be  easily  persuaded  into  most  anything."  the 
Dr.  says  that  she.  was  a  woman  of  only  mediocre  capacity,  and, 
though  pressed  hard,  he  would  not  lift  her  one  jot  higher*  in  the 
scale  of  intellectuality. 

Again,  in  order  tliat  Dr.  Hunter  might  be  corroltorated  all 
along  the  line  by  Professor  Childress,  counsel  would  have  us 
believe  that  the  professor  was  present  on  the  occasion  of  the  exe- 
cution of  the  deed  and  title  bond.  In  this  counsel  is  clearly  mis- 
taken, for  the  professor  fails  to  state  that  he  was  present  on 
either  occasion;  and  Dr.  Hunter  says  expressly  that  his  lecollee- 
tion  is  that  no  one  was  present  on  either  occasion  except  himself 
and  the  appellee. 

Recurring  to  the  question  ot  value  the  counsel,  in  referring  to 
the  part  of  the  opinion  which  states  that  no  one  contradicted  the 
appellee's  witnesses  as  to  the  value  of  the  land  except  Dr.  Hun- 
ter, etc.,  xays  that  it  is  not  a  fair  statement  of  the  evidence  intro- 
duced by  Dr.  Hunter.  As  the  opinion  does  say  that  Dr.  Hunter's 
evidence  contradicted  the  appellee's  evidence  in  reference  to  the 
value  of  the  land,  we  plead  guilty  to  the  charge,  and  now  say 
that  the  record  shows  that  his  evidence  does  not  contradict  the 
evidence  for  the  appellee  in  reference  to  the  value  of  the  land. 
Having  plead  guilty,  and  having  spoken  correctly  from  the 
record,  in  order  to  make  the  amende  honorable,  we  are  not  with- 
out hope  of  receiving  clemency  from  counsel. 

Again,  counsel  in  his  petition  would  have  us  believe  that  the 
witnesses  for  the  appellee  were  "a  lot  of  enemies  of  Dr.  Hunter." 
Also  in  his  oral  argument  he  said  that  the  appellee's  witnesses 
and  her  counsel  were  influenced  by  political  prejudice  against  Dr. 
Hunter,  and  that  the  chancellor  had  unintentionally,  01  course, 
fallen  into  line.  Now  there  is  not  a  scintilla  of  evidence  in  the 
record  that  tends  directly,  indirectly  or  remotely,  to  show  that 
the  witnesses  were  "a  lot  of  enemies  of  Dr.  Hunter."  Nor  is 
there  an  iota  of  evidence  tending  to  show  that  the  witnesses  or 
attorney  for  the  appellee  were  influenced  by  political  prejudice, 
nor  that  the  chancellor,  innocently  or  otherwise,  fell  into  line. 
Nor  is  there  any  evidence  in  the  record  tending,  in  the  least 
degree,  to  show  what  the  politics  of  any  of  the  witnesses,  attor- 
neys or  chancellor  were.  We  say  that  if  the  record  developed  the 
fact  that  the  action  was  instituted  through  political  prejudice,  or 
that  it  was  promoted  by  evidence  influenced  by  political  prej- 
udice, or  that  the  chancellor,  in  coming  to  his  conclusions,  had 
been  influenced  in  the  slightest  degree,  even  to  the  weight  of  a 
mustard  seed,  by  political  or  other  prejudice,  we  would,  with  one 
stroke  of  the  pen,  wipe  out  his  judgment  rendered  in  the  ease, 
and  give  the  appellant  a  rehearing.  But,  as  said,  no  such  thing 
appears.  It  has  always  been  a  source  of  pride  that  Kentuckians, 
in  their  social  relations  with  each  other — when  their  sense  of 
honor  has  been  appealed  to,  when  they  have  been  called  upon  to 
deal  candidly  with  each  other,  when  they  have  been  called  upon 
to  act  in  the*  affairs  of  each  other  involving  questions  of  right, 
when  they  have  been  called  to  testify  in  reference  to  the  affairs 
of  others— are  never  influenced  by  political  prejudice. 

Tt  seems  to  be  conceded  by  counsel  for  the  appellant  that  if  the 
appellee's  evidence  is  to  be  believed    she  made  out  a  case  of  not 
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only  presumptive  fraud,  but  actual  fraud.  It  is  certainly  true 
that  she,  if  her  evidence  is  to  be  believed,  made  out  a  strong  case 
of  actual  fraud  on  the  part  of  the  appellant.  The  appellant,  in 
his  testimony,  flatly  contradicted  the  appellee  in  nearly  all  the 
material  points  of*  her  evidence,  indicating  fraud  on  his  part. 
The  chancellor,  in  deciding  the  case,  was  forced  to  give  credence 
to  the  evidence  of  the  one  or  the  other;  there  was  no  way  open  to 
him  of  avoiding  thi*  duty;  accordingly  he  gave  credence  to  the 
evidence  of  the  appellee.  Is  h  »r  evidence  corroborated?  We 
think  so.  First.  The  decided  weight  of  the  evidence  is  that  the 
land  was  not  worth  exceeding  one  hundred  dollars— five-sixths 
less  than  what  she  paid  for  it  in  cash.  Second.  No  witness  for 
the  appellee  places  a  greater  value  upon  the  land  than  one  hun- 
dred and  fifty  or  two  hundred  dollars,  and  the  appellant  does  not 
swear  that  the  land  was  of  greater  value.  Third.  The  proof  is 
clear  and  uncontradicted  that  the  appellee  was  wholly  unac- 
quainted with  the  values  of  property—never  having  owned  a  piece 
of  property  of  any  consequence  in  her  life— and  totally  inexper- 
ienced in  business  affairs;  "dull,  unlearned,  ignorant,  "and  easily 
influenced  to  do  most  anything"  that  one  in  whom  she  had  con- 
fidence might,  desire  her" to  do;  that,  as  admitted  by  the  appel- 
lant, she  felt  under  great  obligations  to  him  on  account  of  kind- 
nesses he  had  rendered  her  husband  in  his  lifetime.  Fourth.  The 
appellant  was  a  shrewd,  active  business  man,  and  he  was  evi- 
tlentlv  looking  out  to  sell  said  land,  for.  knowing  that  Warren, 
who  had  been  for  years  impecunious,  and  hardly  knew  the  value 
of  money  or  property,  had  received  a  pension,  he  proposed  to  sell 
the  land"  to  him;  anil  the  appellee  being  about  to  receive  a  pen- 
sion, and  having  been  ptuniless  ail  her  life,  and  dull,  ignorant 
and  wholly  inexperienced,  he,  according  lo  her  testimony,  pro- 
posed to  sell  the  land  to  her  at,  according  to  the  uncontradicted 
proof,  an  exhorbitant  price,  which  price  he  assured  her  the  land 
was  worth,  but  when  on  oath  he  did  not  s>iy  that  he  believed  it 
was  worth  that  sum;  this  assurance  of  his  the  appellee  indirectly 
believed  and  relied  on  as  true.  So  it  having  been* proven  that  the 
price  paid  for  the  land,  upon  the  assurance  of  the  appellant  that 
it  was  worth  that  much,  was  grossly  in  excess  of  its  true  value, 
and  the  appellant  having  failed  to  sustain  the  value  placed  upon 
it  by  him,  the  conclusion  of  actual  fraud  is  irresistible. 

But  it  is  contended  that  the  evidence  of  Professor  Childress 
corroborated  that  of  the  appellant;  on  the  contrary  it  cuts  both 
ways.  After  the  terms  of  the  purchase  had  been  agreed  on,  and 
the  bond  for  a  title  had  been  drawn  up  and  signed,  the  appellant, 
in  company  with  the  appellee,  took  it  to  the  drug  store,  where 
the  professor  was,  and  in  the  employment  of  the  appellant's 
brother-in-law,  and  requested  him  to  read  the  bond  to  the  appellee, 
as  she  could  not  read.  Afterwards,  after  the  deed  had  been 
drawn  up,  the  professor  was  invited  to  the  appellant's  office, 
where  he  and  appellee  had  just  been,  to  receive  his  instructions 
to  pay  for  the  land  out  of  the  check  for  the  pension  money.  It 
was  then  made  convenient  foi  the  appellant  to  say  to  the  appellee 
that  if  she  was  not  satisfied  with  the  trade  she  need  not  take  the 
land,  and  she,  in  return,  expressed  herself  as  perfectly  satisfied 
with  the  trade,  notwithstanding  the  advice  of  others*  that  she 
ought  not  to  make  it.  Of  course  she  was  satisfied.  She  evidentlv 
became  satisfied  by  the  representations  of  the  appellant,  which 
fact  she  complains  of  here  as  having  been  brought  about  bv  the 
fraudulent  representations  of  the  appellant.  Now  these  things 
occurred  after  the  negotiations  had  been  carried  on  between  the 
appellee  and  appellant  alone,  and  after  the  terms  of  the  agree- 
ment had  been    perfectly    understood,    therefore,    the  conclusion 


Digitized  by 


Google 


656  WILKEBSON  V.  COMMONWEALTH. 

is  justified  that  the  appellant,  knowing  that  he  had  drawn  a 
shrewd,  hard  bargain  with  an  ignorant,  dull,  inexperienced 
woman,  wanted  a  witness  by  whom  the  {act  could  be  established 
that,  the  transaction  was  a  free,  voluntary  and  judgmatical  act  of 
hers. 

We  are  satisfied  that  the  evidence  of  the  appellee  was  so  thor- 
oughly corroborated  by  the  surrounding  facts  and  circumstanoea 
of  the  case  that  the  chancellor's  conclusions  were  in  accord  with 
the  weight  of  the  evidence. 

The  petition  for  a  rehearing  is  overruled. 


WILKERSON  v.  COMMONWEALTH. 
(Filed  December  13,  1888.) 

1.  Change  of  venue— To  entitle  the  defendant  in  a  criminal  cose  to  a 
change  of  venue  the  onus  is  upon  him  to  at  le>.st  make  a  prima  facie  case. 
The  mere  filing  of  a  petition,  without  either  affidavits  or  oral  testimony  to 
support  it,  Is  not  sufficient.  Whether  the  filing  of  two  affidavits  is  still  re- 
quired under  the  statute  to  make  a  prima  faoie  case  is  x.ot  determined 

2.  Continuance— The  refusal  to  grant  a  continuance  because  of  the  absent* 
of  a  witness  was  not  prejudicial  as  the  evidence  of  the  absent  witness 
would  have  been  merely  cumulatite. 

8.  Reversible  errors— As  no  exception  was  taken  at  the  time  to  the  action 
of  the  court  in  allowing  the  jury  to  separate,  and  the  question  was  first  pre- 
sented in  the  motion  for  a  new  trial,  this  court  can  not  consider  it. 

4.  Insanity— Drunkenness— As  there  was  no  pretext  that  the  accused  was 
insane,  but  his  condition  arose  merely  from  temporary  drunkenness,  the 
court  properly  refused  to  instruct  the  jury  that  they  must  acquit  if  they  be- 
lieved "he  was  laboring  under  such  a  defect  of  reason  as  not  to  know  the 
nature  of  his  act,  or  right  from  wrong,  or  had  not  sufficient  will  power  to 
control  himself." 

5.  Evidence— Upon  a  trial  for  murder  it  is  competent  to  prove  drunken- 
ness merely  as  bearing  upon  the  existence  or  nonexistence  of  malice. 

1.  A  oounterolaim  is  allowed  not  only  against  the  plaintiff,  but  against 
him  and  another. 

Porter  &  McQuown  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court,  by  Judge  Holt. 

The  appellant,  Monroe  Wilkerson,  is  under  sentence  of  death  for 
the  killing  of  Berry  Manion. 

The  deed  was  unprovoked  and  without  excuse.  The  accused 
went  to  a   Sunday-school   exhibition  intoxicated,  and    was   there  j 

guilty    of   boisterous    and    bad    conduct.     The  deceased  reproved  I 

him  for  it,  and  tried,  by  words,  to  quiet  him.     He,  however,  per-  j 

sisted,  and  the  deceased  then  threatened  to  go  after  an  officer  and 
have  him  arrested  if  he  did  not  behave.    This  he  failed  to  do,  and  ! 

upon   Manion   starting  after   the  officer   the  accused  shot  him  in  | 

the  back,  and  killed  him.  i 

It  is  claimed  that  the  lower  court  erred  in  these  respects:  First. 
In  refusing  to  grant  the  appellant  a  change  of  venue.  Second, 
In  overruling  a  motion  to  continue  the  case.  Third.  In  permit- 
ting four  of  the  jurors,  after  they  had  been  selected  as  such,  bnt 
before  they  were  sworn,  and  during  an  adjournment  of  the  court 
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for  dinnet,  to  go  at  large,  and  mingle  with  the  crowd,  instead  of 
putting  them  in  charge  of  an  officer.  Fourth.  In  misinstructing 
the  jury. 

Prior  to  April  1,  1880,  the  trial  court  was  bound  to  grant  an 
accused  a  change  of  venue  to  another  county,  provided  he,  after 
reasonable  notice  to  the  prosecuting  attorney,  presented  his  sworn 
petition,  stating  that  he  could  not  obtain  a  fair  trial  in  the  county 
where  it  was  pending,  owing  to  prejudice  against  him  or  his 
cause,  and  accompanied  it  with  the  affidavits  of  at  least  two  cred- 
ible persons,  not  of  kin  to  nor  of  counsel  for  him,  stating  that 
they  were  acquainted  with  the  state  of  public  opinion  in  the 
county  objected  to,  and  that  they  believed  the  statements  of  the 
petition  were  true.  This  was  all  he  was  required  to  do;  and  when 
done,  the  trial  court  had  no  discretion  in  the  matter.  At  the  time 
above  named,  however,  the  law  was  amended  by  providing:  "The 
court  shall,  on  said  motion,  hear  all  witnesses  that  may  be  pro-  # 
duced  by  either  party,  and,  from  the  evidence  determine  whether 
or  not  the  applicant  is  entitled  to  change  of  venue.'7  This  does 
not,  in  terms  at  least,  dispense  with  the  filing  of  the  two 
affidavits  by  way  of  making  a  prima  facie  case.  It  is  urged, 
however,  that  as 'the  question  is  to  be  determined  upon  "the  evi- 
dence" which  liny  be  offered,  the  reason  is  wanting  for  the  pro- 
duction of  the  affidavits,  and  that,  therefore,  this  much  of  the  law 
fails,  and  they  are  not  required.  In  other  words,  that  the  amend- 
ment to  the  law  operated  as'a  virtual  repeal  of  this  much  of  it. 
Undoubtedly,  if  an  accused,  under  the  law  as  amended,  presents 
his  petition,  accompanied  by  th?  two  or  more  affidavits,  and  no 
witnesses  are  introduced  in  court  by  either  party,  the  change  of 
venue  should  be  granted.  He  then  has  a  prima  facie  case.  The 
question  is  not,  however,  presented  in  this  case  whether*  if  he 
presents  his  petition,  but  no  affidavits,  but  supports  it ■  bv  the  evi- 
dence of  two  or  more  witnesses  in  open  court,  whether  the  change 
of  venae  should  be  granted,  because  here  the  appellant  merely 
filed  his  petition,  and  offered  neither  affidavits  nor  witnesses  in 
support  of  it.  The  right  to  the  change  of  venue  is  a  statutory 
one.  The  onus  is  upon  the  accused  to  at  least  make  a  prima 
facie  case;  and  while,  in  this  instance,  proper  ground  may  have 
existed  for  it,  it  was  not  shown,  and  the  lower  court  could  not, 
therefore,  grant  it  and  regard  the  law. 

The  continuance  was  asked  l^y  reaVon  of  the  absence  of  five  wit- 
nesses. They  were,  however,  all  present  it  the  trial  save  one  Lucas. 
The  affidavit  for  the  continuance  sta4vd  that  he  would  testify,  if 
present,  that  the  accused  and  the  deceased  were  friendly,  and  that 
the  appellant  did  not  know  what  he  was  doing  at  the  time  oi  the 
killing.  It  also  stated,  however,  that  he  would  prove  the  same 
by  three  of  the  other  witnesses  named  in  the  affidavit,  and  they 
were  present  at  the  trial,  and  two  of  them  testified.  It.  was  clearly 
proven  that  the  deceased  and  the  accused  were  friendly,  and 
the  testimony  which  was  introduced  sltowed  the  eondition'of  the 
appellant  at  the  time  of  the  killing.  The  evidence  of  the  absent 
witness  would,  therefore,  have  been  merely  cumulative,  and  its 
Qonintroduction  did  not  prejudice  the  accused. 

No  objection  was- made  or  exception  taken  to  t'lie  action  of  the 
rourt  as  to  the  four  jurymen  at  the  time.  The  question  was  first 
presented  in  the  motion  lor  a  new  trial.  We  can  not,  therefore, 
consider  it. 

Proper  instructions  were  given  to  the  jury  as  to  both  murder 
*nc\  manslaughter.  They  were  also  properly  instructed  as  to  the 
reasonable  doubt,  and  were  also  told  that  thev  could   not  convict 
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the  accused  of  murder  unless  they  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  he  acted  "with  malice  afore- 
thought." This  embraced  in  substance  the  instruction  asked 
by  the  accused  upon  this  subject,  and  which  was,  therefore,  prop- 
erly refused. 

The  court  was  asked  by  the  appellant  to  also  instruct  the  jury 
to  find  him  not  guilty  if  they  believed  from  the  evidence  that  when 
he  did  the  killing  he  was  laboring  under  such  a  defect  of  reason 
<as  not  to  know  the  nature  of  his  act,  or  right  from  wrong,  or  had 
not  sufficient  will  power  to  control  himself.  There  was  no  claim 
or  pretext  that  the  accused  was  insane.  The  evidence  showed, 
beyond  all  question,  that  his  condition  arose  merely  from  tem- 
porary and  voluntary  drunkenness.  It  was  competent  to  prove 
his  condition,  not  because  intoxication  per  se  excuses  crime,  but 
because  it,  with  other  circumstances,  may  show  an  absence  of 
malice.  It  is  admissible  in  evidence  merely  as  one  fact  bearing 
upon  the  .existence  or  nonexistence  of  that  deliberate  intent 
essential  to  the  crime  of  murder.  Such  an  instruction  was  dis- 
approved by  this  court  in  the  case  of  Buckhannon  v.  Common- 
wealth, 9  Ky.  Law  Rep.,  411,  where  the  cause  of  the  killing  was 
similar  to  this  one;  and  we  see  no  reason  for  departing  from  the 
rule  laid  down  in  that  case;  but,  upon  the  contrary  the  proper 
protection  of  human  life,  arul  the  prevention  of  crime,  require 
*hat  it  should  be  strictly  followed. 

Judgment  affirmed. 


GRIMES  v.    GRIMES. 
(Filed  December  13,  1888— Not  to  be  reported.) 

1.  A  count  ere  In  in)  is  allowed  not  only  against  the  plaintiff,  bnt  against 
liino  and  another. 

2.  A  cross  petition  is  hot  allowed  against  the  plaintiff  alone  or  against 
liiui  jointly  with  a  third  person. 

3.  Parties  to  actions— In  this  action  of  divorce  by  the  wife  she  alleged 
that  she  was  the  owner  of  a  tract  of  land,  in  the  enjoyment  of  which  she 
asked  the  chancellor  to  protoot  her.  The  deed  to  said  tract  of  land  was  to 
plaintiff  and  her  children.  The  defendant,  by  his  answer,  alleged  tbat  be 
"had  paid  for  the  land,  and  that  tne  agreement  was  that  the  deed 'was  to  be 
made  to  him  jointly  with  his  wife  and  children,  but  that  through  frand  his 
name  was  excluded.  He  asked  to  have  the  deed  reformed,  making  bis  an- 
swer a  cross  petition  against,  his  wife  and  children,  but  the  children  were 
not  served  with  process.  After  the  issue  was  made  up  the  defendant  dis- 
missed his  answer  so  far  as  it  was  sought  to  make  it  a  cross  petition,  and  It 
was  thereafter  treated  as  a  counterclaim,  a  judgment  being  rendered  reform- 
ing the  deed  as  prayed.  Held— That  if  the  defendant  had  any  right -to  have 
the  question  as  to  his  interest  in  said  land  settled  in  this  action  bis  right 
was  by  counterclaim,  Hnd  not  by  cross  petition;  but  the  children  were  neces- 
sary parties,  and  should  have*been  summoned  to  answer  the  counterclaim. 

Owen  &  Ellis  and  E.  \V.  Hines  for  appellant. 

Geo.  W.  Jolly  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  as  the  wife  of  the  appellee,  filed  her  petition  In 
the  Daviess  Circuit  Court  against  the  appellee  for  the  purpose  of 
obtaining  a  divorce  from  him.  Sh<>  alleged  in  the  petition  that  she 
was  the  owner  of  five  acres  of  land  in  said  county,  and  she  asked 
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th<3  chancellor  to  protect  her  in  the  enjoyment  of  it,  etc.  The 
appellee,  in  one  paragraph  of  his  answer,  alleged  that  he  bought, 
in  1872,  said  tract  of  land  from  Mr.  Hathaway;  that  fie  paid  him 
for  it;  that  he  paid  for  the  building  of  the  residence  thereon;  that, 
by  an  agreement  between  him  and  the  appellant,  Hathaway  was 
to  make  the  deed  to  Owen  Murphy,  who  was  to  hold  the  land  in 
trust  for  the  equal  benefit  of  the  appellant  and  appellee  and  their 
children  by  each  other,  and  the  child  of  the  appellee  by  a  former 
marriage;  that  by  a  fraudulent  combination  between  Owen  Mur- 
phy and  the  appellant,  for  the  purpose  of  defrauding  appellee  and 
his  child  by  the  former  marriage  out  of  their  interest  in  said 
land,  he  made  the  deed  to  the  appellant  and  her  bodily  heirs, 
which  was  a  conveyance  to  her  absolutely.  He  asked  that  the 
answer  be  made  a  cross  petition  against  the  appellant  and  their 
-children,  and  that  the  deed  be  reformed  so  as  to  conform  to  the 
foregoing  facts.  The  al legations  of  the  answer  were  denied.  Some- 
time after  the  issue  was  made  up  in  reference  to  said  transaction 
the  appellee  dismissed  said  paragraph  of  his  answer  in  so  far  as  it 
was  sought  to  make  it  a  cross  petition.  He  then  proposed  to 
treat  the  answer  as  a  counterclaim.  The  chancellor,  after  grant- 
ing the  appellant  a  divorce  from  bed  and  board,  seemed  to  treat 
the  answer  as  a  counterclaim;  and  upon  the  hearing  of  the 
cause  judgment  was  rendered  reforming  the  deed  according  to  the 
prayer  of  the  answer.  From  that  judgment  the  appellant  has 
appealed  to  this  court. 

Subsection  3  of  section  96  of  the  Civil  Code  provides:  "A 
cross  petition  is  the  commencement  of  an  action  by  a  defendant 
against  a  co-defendant,  or  a  person  who  is  not  a  party  to  the 
action,  or  against  both;  or  by  a  plaintiff  against  a  co-plaintiff,  or 
a  person  who  is  not  a  party  to  the  action,  or  against  both,*1  etc. 
Ho,  by  said  section,  a  defendant  may  have  a  cross  action  against 
a  co-defendant  alone,  or  a  third  person  may  be  joined  with  the 
co-defendant,  or  against  a  third  person  alone,  but  he  can  not  have 
a  cross  action  against  the  plaintiff  alone,  or  jointly  with  a  third 
person.  -Subsection  1  of  said  seel  ion  reads:  "A  counterclaim  is 
a  cause  of  action  in  favor  of  a  defendant,  and  against  a  plaintiff, 
or  against  him  and  another,  which  arises  out  of  the  contract  or 
transaction  stated  in  the  petition  as  the  foundation  of  the  plain- 
tiff's claim,  or  which  is  connected  with  the  subject  of  the  action.7* 
So  if  the  appellee  had  any  right  to  have  the  question  as  to  his 
interest  in  said  land  settled  in  this  action,  his  right  was  by  coun- 
terclaim, and  not  by  cross  petition;  for,  according  to  the  section 
of  the  Code  last  quoted,  the  defendant's  right  to  a  counterclaim 
not  only  extendi?  to  the  plaintiff,  but  to  a  person  not  a  party 
plaintiff,  if  the  said  person's  rights  are  connected  with  the  sub- 
ject-matter of  the  counterclaim.  According  to  the  facts  stated  in 
appellee's  answer  his  child  by  his  first  wife  and  his  children  by 
the  appellant  were  entitled  to  an  equal  interest  in  said  land 
with  himself  and  the  appellant.  Said  children  were,  therefore, 
necessary  parties  to  said  action,  first,  because  they,  or  any  one  of 
them,  had  the  right  to  say  whether  they  wfshed  the  deed 
reformed;  second,  the  children  by  the  appellant  and  appellee 
might  wish  to  contest  the  right  of  the  appellee  and  his  child  by 
his  first  wife  to  an  interest  in  said  land.  For  these  reasons  the 
children,  not  being  parties  plaintiff,  ought  to  have  been  sum- 
moned to  answer  the  counterclaim. 

As  the  evidence  now  in  the  case  can  not  upon  the  return  of  the 
case  be  used  against  said  children,  it  is  unnecessary  to  determine 
whether  or  not  it  is  sufficient  to  sustain    the   alleged  trust.     The 
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judgment  is  reversed  and  the  cause  is  remanded  for   further  pro* 
ceedings  consistent  with  this  opinion. 


BRASSFIELD.  &c.  v.  BURGESS,  &c. 
(Filed  December  16,  1888— Not  to  be    reported.) 

1.  Judicial  sales— Failure  to  execute  bond— Where  one  becomes  a  purchaser 
under  a  ohanceiy  decree  the  court  may  order  him  to  comply  with  the  ternja 
of  the  sale  by  executing  a  houd,  or  by  paying  the  money  into  court,  accord- 
ing to  the  conditions  of  his  purchase,  which  is  all  the  court  has  done  in  this 
instance,  as  it  has  taken  no  action  upon  the  failure  of  the  purchaser  (appel- 
lant) to  comply  with  the  order  requiring  him  to  execute  a  sale  bond. 

2.  Practice— While  the  court,  by  a  single  order,  overruled  the  appellants' 
demurrer  to  the  rule  against  him,  and  made  the  rule  absolute,  yet  it  is  to  be 
presumed  that,  between  the  overruling  of  the  demurrer  and  the  furtbtr 
action  of  the  court,  reasonable  opportunity  was  offered  appellant  to  plead, 
as  the  order  recites  his  failure  to  do  so.  Moreover,  it  does  not  appear  chit 
there  was  any  request  or  offer  by  him  to  plead  further. 

3.  Appeals— Partial  transcript— While  the  appellant  may  appeal  upon  a 
partial  transcript,  yet  if  upon  the  hearing  it  appears  that  portions  of  either 
the  pleadings  or  the  evidence  bearing  upon  the  question  have  been  omitted 
from  the  transcript,  this  court  must  presume  that  they  would  sustain  the 
action  of  the  lower  court,  and  the  judgment  must  be  affirmed. 

R.  S.  Crawford  for  appellants. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Lewis  Adkins,  purchased  some  goods  at  a  com- 
missioner's sale  under  a  decree  in  equity.  Failing,  to  execute 
bond  for  the  price  the  lower  court,  upon  the  motion  of  the  mas- 
ter commissioner,  who  had  previously  been  ordered  to  collect  the 
same,  issued  a  rule  against  the  appellant  and  another  purchaser, 
upon  whose  part  there  had  bet  n  alike  failure,  "to  show  cause, 
if  any  they  have  or  can,  why  they  shall  not  execute  bonds  for 
goods  purchased  bythem  al  commissioner's  sale  in  this  case."1 
The  appellant  demurred  to  the  rule  as  too  indefinite;  also  upon 
the  ground  that,  there  was  no  judgment  or  commissioner's  report 
authorizing  it,  nor  was  the  master  commissioner  entitled  to  it  by 
virtue  of  any  order  of  the  court.  The  demurrer  was  overruled, 
and  the  appellant  failing,  as  the  order  recites,  to  answer  further, 
the  rule  was  made  absolute  and  he  given  until  4  o'clock  p.  m.  of 
that  day  to  execute  the  sale  bond.  All  this  is  embraced  in  one 
order,  and  from  it  this  appeal  has  been  taken.  Nothing  further 
was  done  by  the  lower  court.  It  is  true  its  action  upon  the 
demurrer,  and  in  making  the  rule  absolute,  is  all  embraced  in  th< 
same  order,  but  we  must  presume  that,  between  the  overruling  of 
the  demurrer  and  the  further  action  of  the  court,  a  reasonable 
opportunity  was  afforded  the  appellant  to  plead  because  the  order 
recites  his  failure  to  do  so.  Moreovt  r,  it  does  not  appear  that  ther^ 
was  any  request  or  offer  by  him  to  do  so.  Where  one  becomes 
a  purchaser  under  a  chancery  decree  he  thereby  submits  him- 
self to  the  jurisdiction  of  the  court  in  that  suit  as  to  all  mat- 
ters connected  with  the  sale  or  relating  to  him  as  such  purchaser. 
It  may  order  him  to  comply  with  the  terms  of  the  sale  by  execu- 
ting a' bond,  or  by  paying    the  money  into  court  according  to  rh* 
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renditions  of  his  purchase.  This  is  all  the  court  has  done  in  this 
instance.  It  has  taken  no  action  upon  any  failure  to  comply  with 
the  order  requiring  the  appellant  to  execute  a  sale  bond.  It  has 
not  even  intimated  that  it  would  attempt  tu  enforce  its  order  by 
ttfte  imprisonment  of  the  appellant,  as  was  formerly  done  when 
one  could  be  imprisoned  for  debt.  Undoubtedly  if  one  purchases 
property  under  a*decree  he  is  so  far  subject  to  the  order  of  the 
court  in  the  suit  that,  in  the  absence  of  a  sufficient  reason,  his 
estate  would  be  made  liable  for  the  price  of  whatever  he  has"  thus 
obtained,  or  in  case  he  refuses  to  take  the  property  for  Ihe  differ- 
ence between  his  bid  and  what  it  might  bring  upon  a  resale. 
But  no  such  question  is  now  presented  because  the  lower  court 
lias,  in  the  absence  of  any  excuse  or  defense,  merely  ruled  the 
purchaser  to  execute  bond  for  what  he  purchased. 

The  appellant  has  appealed  upon  a  partial  transcript.  This  he 
may  do,  but  at  his  peril.  If  upon  the  hearing  here  it  appears 
that  portions  of  either  the  pleadings  or  the  evidence  beaming  upon 
the  question  have  been  omitted  from  the  transcript,  we  must  pre- 
sume that,  if  before  us,  they  would  sustain  the  action  of  the  lower 
court,  and  the  judgment  must  b*  affirmed  as  upon  an  appeal  in 
an  ordinary  action  when  all  of  the  evidence  is  not  presented  and 
it  is  not  a  question  upon  the  pleadings  merelv.  (Terrell  v.  Row- 
land, <fcc,  9  Ky.   Law  Rep.,  258.) 

In  this  instance,  if  the  decree  under  which  the  sale  was  made, 
and  the  report  of  it  were  a  part  of  the  transcript,  it  would  doubt- 
less appear  to  whom  the  sale  bonds  were  to  b«  executed  and  the 
amount  of  the  appellant's   purchase. 

Judgment  affirmed. 


GOEBEL,  &c.  v.  PUGH. 

(Filed  December  15,  1888.) 

1.  Ejectment— Verdict— In  this  notion  nf  ejectment  the  jury  returned  a 
verdict  find injr  "f<»r  the  plaintiff  the  amount  or  quantity  of  ground  de- 
scribed." Afininsr.  defendant's  objections  the  court  thereupon  directed 
counsel  for  phiintiff  to  form n late  the  verdict  of  the  jury,  which  counsel  did 
by  setting  f<>rth  th«  land  in  controversy  by  metes  and  bounds:  and  the  ver- 
dict, ns  thus  amendid*  was  read  to  the  jury  and  declared  by  them  in  open 
court  to  he  their  verdict.  Held— That  the  action  of  the  court  was  properly. 
or  at  least  not  prejudicial,  as  the  court  could,  upon  the  verdict  as  originally 
returned,  have  rendered  judgment  describing  the  land  by  metf*s  and  bounds. 

3  Adverse  possession— The  evidence  is  sufficient  to  support  the  verdict  for 
plaintiff,  who  relied  upon  an  adverse  possession  of  fifteen  years  under  a 
►deed. 

O'Hara  &  Bryan  for  appellants. 

Hallam  <fc  Myers  and  Simmons  <fc  Schmidt  for  appellee. 

.     Appeal  from  Kenton  Circuit  Court. 

Qpinion  of  the  court  by  Judge  Bennett. 

The  appellee  brought  an  action  of  ejectment  in  the  Kenton  Cir- 
cuit Court  against  the  appellant  to  recover  a  strip  of  ground  lying 
in  the  city  of  Covington,  about  twenty-one  inches  wide  and  fifty 
feet  long:.  The  appellant  did  not  rely  upon  a  paper  title  deducible 
from  the  Commonwealth,  hut  relied  upon   an   adverse    possession 
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under  his  deed  of  fifteen  years  as  perfecting  his  title  to  said  land. 
The  jury  having  found  for  the  appellee,  and  the  court  having 
overruled  the  appellant's  motion  for  a  new  trial,  and  having  ren- 
dered judgment  in  conformity  to  the  verdict  of  the  jury,  the 
appellant  has  appealed  to  this  court. 

Tlio  appellant  and  appellee  own  adjoining  lots,  Nos.  3  and  4,  the 
appellant  owning  the  former  and  the  appellee. the  latter.  The 
appellee's  contention,  which  the  jury  sustained,  is  that  the 
appellant,  M.  Goebel,  in  1882,  removed  the  division  fence  between 
them  about  twenty-one  inches  over  on  the  appellee's  land,  and 
thereafter  held  and  claimed  said  strip  as  his  own.  The  appellant 
contends,  which  contention  the  jury  rejecled,  that  the  removal  of 
the  fence  to  its  location  was  upon  the  true  dividing  line  between 
himself  and  the  appellee. 

The   appellee,    A.    J.    Francis, Pearce,    M.     Schneck,   Mrs. 

Stronk,  Joe  Pugh,  Ben.  Pugh,  Mr.  Stronk,  Mr.  Logennan,  Edward 
Pugh,  Dftniel  Pearce,  Mr.  Fritz,  Mr.  Barnes  and  Mr.  Perkins 
prove  one  or  more  of  the  following  facts:  That  the  appellee  pur- 
chased his  lot  in  1844,  and  shortly  thereafter  took  possession  of  it; 
that  in  said  year  he  and  Pearce,  the  owner  of  the  lot  now  owned 
by  the  appellant,  agreed  upon  the  diving  line,  and  that  the  north 
side  of  the  house  is  on  said  dividing  line,  as  was  thus  agreed 
upon;  that  a  division  fence  was  built  shortly  after  said  agree- 
ment upon  the  line  agreed  upon  by  the  appellee  and  said  Pearce; 
that  the  appellee  held  the  possession  of  his  lot  and  claimed  it  as 
his  own  for  more  than  fifteen  years  next  before  the  removal  of  th* 
fence  up  to  said  fence;  that  the  north  wall  of  appellant's  house  was 
on  said  line,  and  the  fence  ran  straight  from  the  corner  of  the 
house  to  the  stone  wall,  which  the  appellee  built  on  his  land: 
that  about  two  feet  of  the  south  end  of  the  wall  had  been  removed 
in  the  last  few  years;  that  in  1876  the  appellee  swore,  in  a  case 
between  him  and  Goebel,  that  the  north  wall  of  his  house  was  on 
thft  division  line  between  him  and  the  appellee.  Each  of  the 
foregoing  facts  is  sworn  to  positively  by  one  or  more  of  the  above- 
named  witnesses.  The  appellant  and  a  few  other  witnesses  swear 
to  facts  which,  if  uncontradicted,  would  establish  the  lint  at  the 
place  contended  for  by  the   appellant. 

The  appellant  also  swears  that  he  and  theappellep,iri  1882,agreed 
that  the  true  line  was  at  the  place  contendecWor  by  him,  and  he* 
pursuant  to  said  agreement,  and  with  the  consent  of  the  appellee, 
removed  the  fence  and  set  it  where  it  now  is.  The  appellee  flatly 
contradicts  this  statement.  The  jury,  after  hearing  the  evidence, 
found  for  the  appellee.  We  think  that  their  finding  was  in  accord- 
ance with  the  weight  of  the  evidence. 

The  exceptions  taken  to  the  instructions  given  at  the  instance 
of  the  appellee  are.  as  we  understand,  not  seriouslv  urged  herr. 
for  the  counsel  for  the  appellants  doubtless  regard  them,  as  we 
do,  as  a  full  and  fair  exposition  of  the  law  as  applicable  to  the 
facts  proven  by  the  appellee.  The  same  may  be  said  in  reference 
to  the  instructions  given  at  the  instance  of  the  appellant. 

The  written  verdict  of  the  jury  was:  "We,  the  jury,  find  for  the 
plaintiff  the  amount  or  quantity  of  ground  claimed."  The  court, 
against  the  objections  and  exceptions  of  the  appellant,  directed 
the  attorney  for  the  appellee  to  formulate  the  verdict  of  the  jury, 
which  the  counsel  did  by  setting  forth,  in  writing,  the  land  in 
controversy  by  metes  and  bounds,  which  was  signed  by  the  fore- 
man and  read  to  the  jury,  and  the  jury  thereupon   declared  it  to 
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be  their  verdict.  It  is  not  contended  that  the  verdict,  as  formu- 
lated by  the  attorney,  embraced  more  or  less  land  than  was  em- 
braced by  the  verdict  of  the  jury;  and  the  formulation  occurred 
in  open  court,  and  in  the  presence  of  the  jury,  and  they  so  sanc- 
tioned it  in  open  court.  Jt  is  to  be  presumed  that  they,  as  intel- 
ligent men,  understood  whether  or  not  the  verdict  as  formulated 
included  more  or  less  land  than  they  intended  the  appellee  to  re- 
cover; and,  if  it  did,  they,  as  honest  men,  would  not  sanction  it. 
Also  if  the  court  had  received  their  verdict  as  ifc  was  originally 
returned,  and  admitted  it  to  record,  it  will  not  be  questioned 
that,  by  any  unsatisfactory  indicia  contained  in  the  record,  fixing 
the  boundary  of  the  land  in  dispute,  and  in  accordance  with 
which  it  appeared  that  the  jury  acted  in  fixing  the  quantity  that 
the  party  was  entitled  to  recover,  the  court  could  have  formulated 
said  verdict  in  the  judgment;  instead,  however,  the  court  directed 
the  attorney  to  formulate  it  by  satisfactory  indicia  contained  in 
the  record  in  the  presence  of  the  jury,  which  formulation  was 
sanctioned  by  the  jury  as  having  been  done  in  accordance  with 
their  finding.  We  think  that  either  way  of  formulating  the 
verdict  is  equivalent  to  the  other,  the  difference',  if  any,  being  in 
favor  of  the  latter,  as  it  has  the  express  sanction  of  the  jury,  and 
either  way  is  valid. 
The  judgment  is  affirmed. 


PHALAN  v.  LOUISVILLE  SAFETY  VAULT  AND  TRUST 

COMPANY. 

(Filed   December  18,  1888.) 

1.  Snip  of  irf.mts'  mil  estate— In  an  antion  by  appellee,  as  guardian* 
against  Che  wid>*v  and  heir*  of  a  decedent,  its  ward  lining  one  of  two  infant 
heirs,  and  agairst  ihe  guarrtitm  of  the  other  Infant  heir,  asking  a  sale  of 
liniof  tha  deced  mt  lying  in  several  different  counties  for  the  purpose  of 
reinvestment,  the  petiiion  alien  d  that  no  division  could  he  had  without  im- 
pairing the  value  of  the  interests  of  the  children,  and  that  u  sale  would  be  to 
the  interest  of  its  ward.  The  widow  ami  adult  children  filed  an  answer  con- 
senting to  the  sale,  and  asking  a  division  of  the  proceeds.  The  guardian 
who  was  made  a  defendant,  nled  his  answer,  asking  a  sale  and  reinvestment 
for  the  benefit  of  his  ward.  The  evidence  sustained  the  allegations  of  the- 
p*»t  Irion.  Held— It  was  proper  for  the  court,  under  sections  48ft  and  4M)  of 
the  Code,  to  sell  the  property  uud  make  investments  for  the  infant  defend- 
ant*. 

a.  Same— It  was  not  necessary  that  the  guardian  who  filed  an  answer  ask- 
ing a  sale  and  reinvestment  'or  his  ward  should  make  his  ward  a  defendant 
to  his  pleading,  she  being  a  defendant  to  the  original  action. 

3  Same  -Jurisdiction— It  was  nor.  necessnry  for  the  guardian  to  institute 
separate  suits  in  the  several  counties  in  which  the  land  was  situated.  The 
anrdon  was  properly  instituted  in  the  county  in  which  the  ancestor  died,  the 
children  all  lived,  and  much  of  the  real  estate  was  located,  which  was  the 
jurisdiction  to  order  a  partition  if  a  partition  oould  have  been  had;  and 
that  court  had  power  to  grant  comnlete  relief,  the  subject  of  the  action  being 
The  division  of  the  proceeds  of  the  land  between  the  heirs. 
4.  Same— Tn  such  a  case  it  is  not  nt  c^ssary  for  the  plaintiff  to  execute  bond : 
but  if  bond  was  necessary,  a  bond  exeoured  by  the  plaintiff  in  the  name  of 
Its  president  was  sufficient  under  its  charter  without  personal  security. 

Wm,  Carroll  for  appellant.  , 

John  C.  Russell;  J.  C.  Dodd  and  Dodd  &  Grubbs  for  appellee. 
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Appeal  from  Louisville  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

The  statutory  guardian  of  Eliza  Sutfleld  filed  its  petition 
against  its  ward,  Eliza,  and  her  infant  sister,  Florence,  and  her 
statutory  guardian,  John  H.  Leathers,  the  widow  and  two  adult 
children  of  the  decedent,  all  of  whom  are  made  defendants,  ask- 
ing the  sale  of  two  tracts  of  land  owned  partly  by  the  defendants, 
lying  in  Henry,  Oldham  and  Hardin  counties,  and  the  sale  of 
some  city  lots  in  Louisville,  for  the  purpose  of  reinvestment, 
alleging  that  the  sale  of  all  the  property  will  redound  greatly  to 
the  interest  of  its  ward.  The  adult  heirs  and  the  widow  file  an 
answer,  in  which  they  consent  to  the  sale,  and  ask  a  division  of 
the  proceeds,  the  widow  agreeing  to  accept  the  value  of  ber 
dower  in  money,  and  joining  in  the  prayer  of  the  petition. 
Leathers,  the  guardian  of  Florence,  both  being  served  with  pro- 
cess, filed  his  answer,  asking  a  sale  of  the  entire  property  for 
the  benefit  of  his  ward  and  an  investment  of  the  proceeds,  so  as 
to  produce  an  income.  His  ward,  Florence,  is  not  made  a  defend- 
ant to  his  pleading,  but  is  a  defendant  to  the  original  action. 
The  testimony  in  this  case  makes  out  a  much  stronger  reason  for 
selling  the  property  than  is  alleged  in  the  petition.  It  appears 
that  the  decedent  and  ancestor  of  these  parties  owned  an  estate 
valued  at  about  $120, (XX).  with  an  indebtedness  of  $40,000;  that 
liens  existed  on  some  of  the  property  for  the  purchase  money; 
that  the  family  dwelling  in  Louisville  was  worth  about  $20,000, 
and  no  sufficient  income  to  keep  it  np  and  maintain  the  family. 
Under  such  circumstances,  the  widow  and  adult  heirs  consenting, 
it  was  proper  to  sell  the  land  in  Henry  and  Hardin  counties,  and 
make  other  investments  that  would  produce  an  income  and  prove 
more  beneficial  to  the  parties  in  interest.  The  object  is  to  sell  and 
reinvest  the  money,  and  this  is  expressly  authorized  by  subsec- 
tion 5  of  section"  489,  Civil  Code.  It"  is  said,  however,  that 
Leathers,  the  guardian  of  Florence,  failed  to  make  her  a  defend- 
ant, and  although  a  defendant  to  the  original  petition  filed  by  the 
guardian  of  her  sister  Eliza,  it  was  necessary  that  Florence 
should  be  made  a  defendant  to  the  answer  of  her  guardian,  who 
consents  to  the  sale.  We  think  not.  Section  490  of  the  Code 
authorizes  a  sale  where  the  property  can  not  be  divided  without 
materially  impairing  its  value  or*  tbj?  value  of  the  plaintiff'* 
interest  therein.  Here  is  a  joint  interest  where  it  is  evident  that 
a  sale  is  for  the  benefit  of  all,  not  only  to  pay  the  debts,  but  to 
afford  an  income,  as  well  as  to  divide  the  proceeds  of  sale  between 
those  interested. 

The  widow  and  two  adult  children  all  ask  for  the  sale,  and  both 
of  the  infants  are  before  the  court.  Should  the  chancellor,  under 
the  circumstances,  make  such  an  allotment  as  would  compel  the 
widow  to  retain  the  dwelling,  and  with  the  balance  of  the  estate 
pay  oft  the  indebtedness,  leaving  nothing  upon  which  to  support 
the  children?  The  adults  are  entitled  to  a  division  of  the  land. 
The  suit  for  partition  must  have  been  instituted  in  Louisville, 
where  the  father  lived  at  his  death,  under  an  express  provision 
of  the  Code.  ( Civil  Code,  section  60.)  Now  no  division  can  be 
had  without  impairing  the  value  of  the  interest  of  the  children. 
It  .is  so  alleged  by  the  guardian  of  Eliza,  and  that  fact  estab- 
lished by  the  proof.  Such  being  the  case,  it  was  proper  for  the 
court,  under  sections'  489  and  490  of  the  Code,  to  sell  the  property 
and  make  investments  for  the  infant  defendants.  The  only  ques- 
tion is,  had  the  Chancery  Court  of  Louisville  jurisdiction  of  the 
entire  realty,  with  the  power  to  sell  the  land  in  Henry  county  (a 
part  being  in  Oldham)?    We   think    the  subject  of    the  action  was 
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the  division  of  the  proceeds  of  the  land  between  the  heirs  on  the 
ground  that  no  allotment  in  kind  could  be  made  without  impair- 
ing the  value  of  such  interest.  That  no  step  could  have  been 
taKen  in  but  one  jurisdiction,  so  as  to  jrive  complete  relief.  In 
that  jurisdiction  the  ancestor  died,  the  children  all  lived,  and 
much  of  the  real  estate  was  located.  It  was  the  jurisdiction  to 
order  the  partition,  and  none  other  could  have  made  the  allot- 
ment. Now  we  perceive  no  reason  why  the  petition  was  not 
properly  instituted  in  the  Louisville  Chancery  Court,  setting  forth 
the  fact  that  no  division  could  be  made  without  impairing  the 
value  of  the  property,  and  asking  a  sale  for  reinvestment.  The 
court  provides,  concerning  real  property,  that  "actions  must  be 
brought  in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situattd. "  Now  the  subject  of  the  action  here  is 
the  partition  of  the  lands,  or  its  proceeds,  between  these  heirs, 
or  rather  a  sale,  as  no  division  could  be  had  without  impairing 
the  value  of  each  child's  interest,  a  part  of  the  subject  of  the 
action  being  within  the  jurisdiction  in  which  the  relict  is  sought 
by  the  plaintiff  against  others  equally  interested. 

The  jurisdiction  was  properly  entertained,  and  it  was  not  neces- 
sary for  this  guardian  to  have  instituted  separate,  suits  in  Hardin, 
Henry  and  Jefferson  counties,  alleging  the  same  state  of  facts, 
in  order  to  a  division  of  the  estate.  This  case  is  different  from 
enforcing  a  mortgage  lien,  or  bringing  an  action  of  ejectment  for 
the  recovery  of  real  estate,  or  the  ordinary  sales  of  infants'  real 
estate. 

It  is  objected  by  the  appellant  that  no  bond  was  executed  by 
the  guardian  of  the  infant  as  required  by  the  statute.  A  bond 
was  executed  bv  Leathers  as  the  guardian  of  Florence,  with  sure- 
ties, and  a  bond  executed  by  the  Louisville  Safety  Vault  and 
Trust  Company,  the  guardian  of  P^liza,  under  a  provision  of  its 
charter  that  provides:  "The  capital  of  said  company  shall  be 
taken  and  considered  as  the  security  required  by  law  for  the 
faithful  performance  of  its  duties,  andother  security  shall  nol  be 
required  upon  its  appointment  to^  any  o/  the  offices  or  duties 
mentioned  herein."  (Acts  1888-84,  Volume  2,  page  2H>. )  Now  if 
the  bond  is  good,  executed  by  its  president  alone  as  guaidian 
when  he  qualifies,  it  should  be  held  good  as  to  all  the  duties 
required  or  permitted  to  be  performed  by  the  guardian  on  account 
of  bis  appointment.  The  company,  or  coiporation,  has  appeared 
and  executed  its  bond  in  the  name  of  the  president  as  required 
by  the  statute  authorizing  the  sale  of  infants'  real  estate.  Its 
capital  stock  is  bound;  and  the  legislature,  having  seen  proper 
to  invest  the  corporation  with  this  power,  and  deeming  the  capi- 
tal stock  safer  than  individual  security,  we  can  not  interfere  with 
the  judgment  on  that  account.  Besides,  in  a  ease  like  this,  as 
held  in  Kendall  v.  Briggs,  81  Ky.,  119,  no  bond  was  necessary, 
but  if  it  was  the  bond  was  executed. 

The  judgment  below  overruling  the  exceptions  to  the  commis- 
sioner's report  is  affirmed. 


STIRMAN   v.    SMITH. 

(Filed  December  18,  1888— Not  to  be  reported.) 

1.  Exemptions— Housekeeper— A  debtor  who  \vn«  a  housekeeper  with  a 
family,  having  determined  to  remove  to  another  Stnte,  bail  sent  his  wife 
Biid  children  there,  he  remaining  at  his  old  homo  for  the  purpose  of  winding 
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up  his  affairs.  Hnld— That  he  was  still  a  housekeeper  with  a  family,  with- 
Id  the  meaning  of  the  exemption  statutes. 

2.  Liability  of  officer  for  seizing  exempt  property— The  debtor  owned  a 
cow  and  her  calf  and  two  heifers.  The  ftatute  then  exempted  from  execu- 
tion'"two  cows  and  calves."  A  constable  levied  an  execution  upon  the 
cow  and  calf  and  sold  them,  and  the  debtor  peeks  by  this  action  to  rvcover 
of  him  their  value,  claiming  that  they  were  exempt.  Held— That  while  fcbe 
heifers  would  have  bfen  exempt  if  the  debtor  had  owned  no  cow  and  calf, 
yet  as  ho  did  own  a  cow  and  her  calf,  they  were  primarily  exempt,  and  it 
was  not  necessary  that  he  should  make  an  eleotion,  therefore,  the  officer  is 
liable. 

8.  Same— The  act  of  May  8.  1880,  providing  for  an  appraisement  and  sale 
where  the  debtor  selects  as  exempt  a  cow  and  calf  worth  more  than  160.  was 
intended  to  apply  only  where  the  debtor  had  more  than  two  cows  and  calves. 

Weir,  Weir  &  Walker  and  Owen  &  Ellis  for  appellant. 

R.  W.  Slack  and  Edward  W.  Hines  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Prior  to  November  5,  1884,  the  appellee,  W.  T.  Smith,  had  been* 
for  many  years,  a  bona  flde  housekeeper,  with  a  family,  of  thia 
Commonwealth;  hut  at  the  time  named  he  determined  to  move  to 
Florida,  and  accordingly  sent  his  wife  and  children  there,  he 
remaining  at  his  old  home  for  certain  purposes,  but  intending  to 
soon  follow  them.  While  thus  situated  he  was  the  owner  of  a 
cow  and  her  calf  and  two  heifers.  Neither  of  the  latter  had  ever 
been  bred,  and  on  November  21,  1884,  the  appellant,  J.  S.  Stirraan, 
as  a  constable,  levied  an  execution  upon  the  cow  and  calf,  and 
subsequently  sold  them.  The  appellee  did  not  know  of  the  levy 
when  it  was  made,  but.  although  informed  of  it  before  the  sale, 
he  never  ottered  to  deliver  either  of  the  heifers  or  other  property 
to  the  officers  in  lieu  df  the  cow  and  calf.  He  now  sues  to  recover 
their  value  upon  the  ground  that  they  were  exempt. 

It  was  held  in  the  case  of  Anthony  v.  Wade,  1  Bush,  111),  that 
an  avowed  intention  of  a  debtor  to  leave  the  State,  and  a  pack- 
ing up  for  that  purpose,  does  not  deprive  him  of  the  character  of 
a  bona  fide  housekeeper,  if  he  had  it.  before;  and  he  is  still  en- 
titled to  his  exempt  property,  and  that  this  right  continue*, 
even  while  he  is  in  transit.  This  construction  accords  with  the 
liberal  legislative  spirit  in  which  the  exemption  statute  was  en- 
acted; and  although  given  to  it  over  twenty  years  ago,  it  lias  been 
acquiesced  in  ever  since  without  legislative  amendment.  The 
appellee  had  not,  therefore,  deprived  himself  of  the  character  of 
a  housekeeper,  and  hence  was  entitled  to  the  exemption  incident 
thereto. 

It  is  insisted,  however,  that  under  the  cast1  of  Winfrey  v.  Zim- 
merman, 8  Bush,  587,  the  exemption  statute  must  be  const! ued 
as  equally  applicable  to  the  heifers  as  to  the  cow.  and,  as  all  three 
were  not  exempt,  the  officer  had  the  right,  according  to  MeGee 
v.  Anderson.  1  B.  M.,  187,  to  seize  any  one  of  them  b<  fore  an 
election  by  the  debtor;  and  that  the  latter  could  not  thereafter 
elect  to  keep  the  one  levied  on,  unless  he  either  tendered  to  the 
officer  one  of  the  other  two,  or  enough  other  property  to  satisfy 
the  debt,  or  as  was  at  least  equal  in  vendible  vahie  to  the  one 
then  held  by  the  officer.  The  two  cases  cited  were,  however,  un- 
like in  circumstHiiee  to  the  one  now  presented.  When  the  last- 
named  one  was  decided  the  statute  then  in  force  exempted  one 
work  beast  or  a  yoke  of  oxen.     The  debtor  in  that  case  was  the 
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owner  of  two  horses  and  a  yoke  of  oxen.  They  were  all  of  the 
character  named  in  the  statute.  One  came  as  fully  within  its 
description  as  the  other.  They  were  all  of  a  character  to  supply 
the  then  need  of  the  debtor  and  his  family.  One  was  not  prima- 
rily exempt  any  more  than  either  of  the  others.  No  reason  existed 
why  it  should  be  so  regarded,  and  upon  this  state  of  case  this 
court  held  as  above  indicated.  In  Winfrey  v.  Zimmerman  the- 
statute  which  then  exempted,  as  it  does  now,  "two  work  beasts, 
or  one  work  beast  and  one  yoke  of  oxen,"  was  construed  in  a  case 
where  the  debtor  had  only  a  mare  and  a  colt  to  include  them  both. 
This  was  upon  the  idea  that  the  legislature,  by  the  terms  used 
in  creating  the  exemption,  intended  to  embrace  an  animal  of  the 
horse  kind  which  could  be  rendered  fit  for  service,  as  well  as  one 
then  in  actual  use.  It  was  not  a  question  whether,  if  the  statute- 
had  exempted  one  "work  beast, M  it  would  have  been  as  equally 
applicable  to  the  colt  as  the  mare. 

The  reasoning  in  that  case  as  to  the  construction  to  be  given  to 
the  term  "work  beasts1 '  applies  also  to  the  exemption  of  "two 
cows  and  calves;'*  the  term  "cow  includes  heifer1'  (section  11, 
chapter  21,  General  Statutes),  and  the  debtor,  who  does  not  own 
a  cow  and  calf,  but  owns  two  heifers,  would,  if  a  resident  of  this 
Commonwealth,  with  a  family,  be  entitled  to  claim  them  as 
exempt,  although  they  may  never  have  been  bred  or  milked- 
The  object  of  the  statute  must,  however,  be  regarded  in  constru- 
ing it.  Its  purpose  was  to  provide  the  debtor  and  his  family  with 
milk  cows.  Its  language  is  (as  then  in  force):  "The  following 
property  shall  be  exempt  from  execution,  attachment,  distress  or 
fee  bill  against  a  bona  fide  housekeeper  with  a  family  resident 
within  this  Commonwealth,  viz.,  two  work  blasts,  or  one  work 
beast  and  one  yoke  of  oxen:  *  *  *  two  cows  and  calves.'* 
*  *  *  (General  Statutes,  18^8  ed.,  page  481.)  It  looks  to  their 
support,  and  evidently  regards  their  present  need.  The  cow  is, 
therefore,  designated  by  the  statute.  It  also  exempts  her  calf 
because  it  is  an  incident  to  her  as  the  giver  of  milk,  or  the  pur- 
pose of  the  exemption.  The  need  of  the  debtor  will  continues 
however:  and  hence,  looking  to  the  future  support  of  the  family, 
if  there  be  no  cow,  a  heifer  is  exempt  in  lieu  of  her.  Plainly, 
however,  this  does  not  give  the  debtor  all  that  the  statute- 
intended.  It  looks  to  the  future  only,  and  does  not  provide  for 
the  present.  It  is,  therefore,  unreasonable  to  suppose  it  was 
intended  that,  where  a  debtor  has  a  milk  cow  and  two  heifers,  an 
officer  may,  at  his  own  will,  and  even  with  the  knowledge  of  the 
debtor,  seize  the  cow  and  leave  the  heifers,  thus  depriving  the 
family  of  their  present  need,  and  forcing  them,  even  as  to  future 
support,  to  wait  upon  the  course  of  nature,  however  uncertain. 
This  can  not  be  so  if  the  main  object  of  the  statute  was  to  provide 
for  the  present  daily  wants  of  the  family.  In  such  a  case  the 
cow  is  primarily  exempt;  ajul  being  so,  the  officer  must  take 
notice  of  it  without  word  from  the  debtor.  He  can  not  seize  the 
property  which  is  exempt  for  a  particular  purpose— that  which 
falls  within  not  only  the  spirit  hut  the  verv  letter  of  the  statute — 
because  the  debtor  has  other  property,  which  perhaps  will,  in  the 
course  of  time,  supply  the  wants  of  his  family.  Such  an  exemp- 
tion would  often  be  a  mere  mockery  to  the  needy,  and  utterly  fail 
to  fulfill  the  object  of  the  statute.  If  a  man  has  two  cows  and 
calves,  and  also  two  heifers,  by  the  very  terms  of  the  statute,  as 
well  as  the  spirit  and  purpose  of  it,  the  cows  and  calves,  and  not  the 
heifers  are  exempt ;  and  if  he  has  but  one  cow  and  her  calf,and  also 
two  heifers,  the  officer  can  not  seize  that  which  is  primarily  not 
liable,  and  which  is  exempt  by  the  express  terms  of  the  statute.. 
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If  he  could,  then,  where  the  debtor  has  two  work  horses  and  two 
colts,  he  could  seize  the  horses  and  leave  the  colts.  It  caa  not 
reasonably  be  contended  that  this  is  the  law;  and  yet  this  presents 
the  appellant's  case. 

If,  in  this  case,  the  officer  had  levied,  as  he  should  have  done, 
upon  on£  of  the  heifers,  and  the  debtor  had  elected  to  keep  that 
one  and  had  so  notified  the  officer,  then  the  rule  laid  down  in  the 
case  of  McGee  v.  Anderson  would  have  applied;  and,  according 
to  it,  he  would  have  been  bound  to  surrender  to  the  officer  the 
other  heifer  for  sale,  or  sufficient  property  to  pay  the  debt,  or 
equal  in  value  to  the  one  held  by  him  under  the  levy.  In  that 
case  the  right  of  the  debtor  to  substitute  one  horse — one  "work 
beast" — for  another  was  involved.  They  were  "two  of  a  kind;'1 
both  falling  within  both  the  letter  and  spirit  of  the  statute  and 
specifically  alike.  Such  would  be  the  case  here  if  the  controversy 
related  to  the  two   heifers. 

When  the  debtor  has  the  property  which  is  capable  of  supply- 
ing the  present  need  contemplated  by  the  statute,  the  officer  must 
take  notice  that  it  is  what  is  exempt  by  the  spirit  and  letter  of 
the  statute,  and  act  accordingly*  or  otherwise  he  will  be  treated 
hs  a  trespasser  ab  initio.  It  must  be  regarded  by  him  as  at 
least  prima  facie  exempt. 

The  question  whether,  where  a  debtor  has  two  cows  and  two 
heifers,  he  may  elect  to  keep  the  two  heifers  is  not  presented  in 
this  case.  Undoubtedly  he  may  make  an  election  where  the 
property  is  specifically  alike,  by  doing  so  in  the  proper  manner  if 
it  has  already  been  seized  by  the  officer. 

Prior  to  May  3,  1880,  two  cows  and  their  calves  were  exempt  to 
the  debtor  housekeeper  without  regard  to  rheir  value.  At  the 
tim?  ntm?d,  however,  the  legislature  provided  that,  if  the  debtor 
should  select  a  horse  worth  more  than  one  hundred  and  fifly  dol- 
lars, or  a  cow  and  calf  worth  more  than  sixty  dollars,  the  officer 
levying  thereon  should  ihave  the  same'  appraised,  and.  if 
appraised  at  more  than  the  value  above  named,  he  should  then 
sell  the  same  and  pay  the  debtor  out  of  the  proceeds  the  sum 
above  named.  (Ueneral  Statutes,  ed.  1888,  page  981. )  It  is  now 
contended  that  as  it  was  admitted  in  this  case  that  the  cow  and 
calf  were  worth  one  hundred  dollars  the  officer  had  the  right  to 
make  the  sale,  and  that  under  tbe  statute  the  debtor  must  make 
n  selection.  It,  however,  in  our  opinion,  looks  to  a  case  where 
lie  has  more  than  two  horses  or  two  cows  and  their  calves,  and 
if  he  has  but  the  two  of  the  specific  kind  named,  and  which  are 
primarily  exempt, then  the  law  makes  the  selection,  and  the  officer 
must  reirard  it  and  proceed  accenting  to  the  statute  or  he  is  liable. 
In  this  instance  there  was  no  appraisement ;  the  property  was 
sold  for  less  than  sixty  dollars,  pud  no  offer  even  to  pay  what 
was  realized  to  the  appellee.  The  officer  failed  to  obey  the 
statute,  and  however  honestly  he  may  have  acted  he  did  so  at  his 
peril,  and  individual  right  requires  ty'imineratioii. 

Judgment  affirmed. 


ENTERPRISK  IMPROVEMENT  COMPANY  v.  UNDERWOOD. 

(Filed  December  IS,   lM-r— Not  to  be  reported.) 

Dower— The  widow  is  entitled  to  dower  in  lard  of  which  the  husband  wa* 
.seized  in  fee  during  the  marriage.  * 

H.  L.  Stone  and  T.  D.  TbeobaM  for  uppcUani. 
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E.  F.  Dulin  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

On  this  appeal  we  find  nothing  that  precludes  the  widow  from 
asserting  her  right  to  dower.  If  dower  was  improperly  assigned 
there  is  nothing  in  this  record  establishing  that  fact.  The  hus- 
band was  seized  in  fee  during  the  marriage  and  died,  and  no  ques- 
tion can  arise  as  between  the  widow  and  the  purchasers  from  her 
husband  as  to  her  right.  It  is  in  fact  admitted,  and,  therefore* 
there  is  no  case  here  for  revision. 

Judgment  affirmed. 


MERIWETHER  v.    MERIWETHER,  &c. 

(Filed  December  18,  1888— Not  to   be  reported.) 

Remainders— A  creditor  purchased  the  life  estate  of  his  debtor  in  land,, 
agreeing  with  the  wife  of  the  debtor  to  convey  to  her  and  her  children  after 
the  deht  for  which  he  purchased  had  been  satisfied.  The  debt  was  paid  and 
the  conveyance  made.  Held— That  under  the  agreement  the  children  do  not 
take  as  joint  tenants  with  the  mother,  but  she  holds  the  life  estate  of  her 
husband  as  long  as  she  lives,  remainder  to  her  children  should  the  husband 
and  father  survive  her. 

L.  A.  Weakley  for  appellant. 

Gilbert  <fc  Force  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  question  involved  in  this  case  is  whether  Mrs.  Meriwether 
hokl.s  as  long  as  she  lives  the  life  estate  of  her  husband,  with 
remainder  to  her  children  should  the  husband  survive  her,  or  are 
they  joint  tenants,  each  haying  the  same  interest.  The  court 
below  held  that  the  mother  took  the  estate,  and  the  children  were 
entitled  after  her  death  if  their  father  survived  their  mother. 

The  agreement  with  Sherley,  who  purchased  the  life  estate  of 
Wood  Meriwether,  the  father,  in  the"  land,  was  made  with  Mrs. 
Jane  Meriwether,  in  which  he  agrees  to  convey  unto  her  and  her 
children  the  life  estate  of  the  husband  and  father  after  the  deht 
for  which  he  purchased  it  had  been  satisfied.  The  debt  was  paid 
and  a  conveyance  made. 

This  court,  in  Webb  v.  Holmes,  .-*  B.  Mon.,  404;  Davis  v.  Hardin, 
81)  Ky..  672;  Rogers  v.  Payne,  14  B.  Mon.,  Hi",  and  other  cases, 
held  that,  under  such  an  agreement,  the  children-  took  in 
remainder. 

Judgment  affirmed. 


BOTTS,  &c.  v.  SIMPSONVILLE  &  BUCK  CREEK  TCRN  PIKE 

COMPANY,  <fcc. 

(Filed  December  IS,   1KSK. ) 

1.  Consolidation  of  corporations— In  the  absence  of  authority  in  th*  crni> 
ter  of  a  corporation  the  legislature  has  no  power  to  provide  Jor  its  consoli- 
dation with  another  corporation  created  fur  a   different  purpose    unless  by 
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the  unanimous  consent  of  the  stockholders;  and  any  one  or  more  of  the 
stockholders  may  sue  to  prevent  such  a  consolidation  attempted  by  tbe  direc- 
tors under  legislative  authority.  It  is  net  necessary  that  the  action  should 
be  in  the  name  of  the  corporation. 

The  consolidation  of  one  turnpike  road  company  with  another,  created  for 
a  different  purpose,  was  void,  although  made  under  legislative  authority 
unless  done  by  the  unanimous  consent  of  the  stockholders,  there  being:  do 
authority  therefor  in  the  charter  of  the  corporation.  And  this  action  in 
equity  was  properly  brought  by  certain  stockholders  ro  prevent  the  consoli- 
dation, the  two  corporations  and  the  directors  in  both  being  made  defend- 
-ants. 

2.  Same— Pleading— The  averment  of  the  answer  that  the  consolidation 
had  been  made,  and  was  ratified  by  tbe  stockholders,  must  be  taken  to  mean 
that  it  was  ratified  by  a  majority,  as  the  act  authorizing  the  consolidation 
provides  that  it  shall  take  effect  when  ratified  by  a  majority  of  the  stock- 
holders. 

G.  G-.  Gilbert  for  appellants. 

.J.  C.  Beckham  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellants  are  members  and  stockholders  of  the  Simpson- 
ville  and  Buck  Creek  Turnpike  Company.  On  the  20th  of  Feb- 
ruary, 1884,  the  legislature  of  the  State  passed  an  act  authorizing 
the  consolidation  of  the  corporation  of  which  they  are  members 
-with  another  company,  styled  the  Simpsonville  and  Fisherville 
Turnpike  Company.  The  appellants,  in  order  to  prevent  a  consol- 
idation of  the  two  companies,  filed  their  petition  in  equity  against 
the  directors  of  both  corporations  and  against  each  corporation, 
asking  for  an  injunction  preventing  the  merging  of  the  two  com- 
panies into  the  consolidated  company.  An  injunction  was  granted 
and  afterwards  dissolved  on  the  answer  filed  by  the  defendants, 
to  the  effect  that  the  consolidation  had  been  made  as  provided  by 
the  act  by  the  two  boards  of  directors  and  ratified  by  the  stock- 
holders, and  nothing  remained  to  be  done  but  the  election  of 
directors  for  the  consolidated  company.  The  appellee  maintains 
that  this  answer  or  its  averments  not  being  denied,  a  dissolution 
of  the  injunction  on  the  pleadings  necessarily  followed. 

The  act  under  which  the  consolidation  was  made  provided  that 
when  the  agreement  between  the  board  of  directors  of  each  com- 
pany was  entered  into  and  ratified  by  a  majority  of  the  stock- 
holders of  the  two  companies  the  consolidated  company  is  to 
iiave  all  the  powers  heretofore  enjoyed  by  both  companies.  The 
answer  nowhere  alleges  that  these  appellants  ever  consented  to 
the  consolidation,  and  the  statement  that  it  was  ratified  by  the 
stockholders  must  be  taken  as  the  act  of  a  majority  and  not  the 
whole. 

The  stock  of  the  appellants  in  one  company  has  been  trans- 
ferred to  another,  or  both  merged  into  one,  and  the  court  will  not 
imply,  from  an  averment  that  it  was  ratified  by  the  stockholders, 
that  It  was  by  the  unanimous  consent  of  all;  for,  if  so.  it  should 
have  been  so  pleaded,  and  the  statement  made  must  be  construed 
»s  meaning  that  a  majority  voted  for  the  consolidation;  in  other 
words,  that  the  provisions  of  the  act  wrere  complied  with. 

It  is  further  argued  that  these  stockholder  have  no  right  to 
maintain  the  action  because  the  suit  is  for  the  corporation  itself, 
and  must,  therefore,  be  brought  in  the  name  of  the  corporation, 
or   some  legal  or  equitable  reason  given  for  making  the  corpora- 
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tion  defendant. instead  of  plaintiff.  We  do  not  understand,  in  a 
case  like  this,  that  the  stockholders,  or  any  one  of  them,  are 
denied  the  right  to  sue.  The  action  of  the  board  of  directors  in 
this  case  is  alleged  to  be  ultra  vires,  beyond  the  authority  con- 
ferred on  them  by  the  charter,  and  in  all  such  cases  the  stock- 
holder may  bring  his  action  without  consulting  those  who  manage 
the  legitimate  affairs  of  the  corporation.  -  This  is  the  rule  recog- 
nized in  Hawes  v.  Oakland,  104  IT.  S.,  450,  and  in  Shawhan  v. 
Zinn,  79  Kentucky,  300.  Here  the  directors  are  attempting  to 
transfer  the  stock  of  these  appellants,  by  a  majority  vote  of  the 
stockholders,  to  a  corporation  of  which  they  are  not  members*,  or 
to  blend  the  stock  and  make  one  corporation  out  of  both.  This 
can  not  be  done  without  the  consent  of  the  stockholder,  and  is  in 
plain  disregard  of  his  contract  rights  when  he  becomes  a  member 
of  the  corporation.  There  is  no  authority  in  the  charter  of  the 
company  to  which  he  belongs  authorizing  a  consolidation  with 
any  other  company,  and  in  such  a  state  of  case  there  is  no  au- 
thority holding  that  his  property  or  rights  in  one  company  can  be 
transferred  against  his  will  to  another  company.  The  clause  in 
the  charter  that  the  company,  "in  matters  not"  expressed  in  the 
charter,  shall  have  the  rights  and  privileges  granted  to  the  most 
favored  turnpike  companies,"  will  not  be  construed  as  affecting 
rights  that  are  fundamental,  and  under  it  power  conferred  or 
implied  that  will  compel  a  stockholder  to  abandon  his  contract 
already  entered  into  and  make  a  contract  with  others  against  his 
will.  The  stock  in  .the  one  company  may  be  worth  greatly  more 
than  the  stock  in  another  company,  or,  if  worth  the  same,  the 
joint  enterprise  might  be  such  as  would  deter  the  stockholder 
from  taking  his  investment  from  the  one  company  and  placing  it 
in  a  joint  stock  company.  Mr.  Morawetz  in  his  work  on  Private 
Corporations,  vv.hen  treating  of  the  consolidation  of  companies, 
Bays:  "This  can  never  hq  effected  without  the  unanimous  consent 
of  the  members  of  each  company,  and  such  consent  can  not  be 
inferred  as  an  implied  condition  of  their  charter  or  articles  of 
association.' '  (Section  197.  page  198.  See  note  to  the  text  with 
numerous  adjudged  cases.) 

Whether  a  consolidation  could  be  authorized  under  a  general 
power  reserved  by  the  legislature  to  alter  or  amend  the  charter 
is  not  necessary  to  be  decided.  It  is  certain  that  it  can  not  be 
done  when  it  affects  the  rights  of  the  stockholders  by  increasing 
their  liability  as  such  or  diminishing  the  value  of' their  stock, 
and  with  such  a  radical  change  the  burden  would  be  placed  on 
the  consolidated  company  to  show  that  no  harm  could  be  done 
the  stockholder  entering  his  protest.  Whether  the  appellee  would 
be  injured  by  this  change  does  not  appear  in  this  record,  and  if 
it  did  this  court  would  be  reluctant  to  hold,  in  the  absonee  of 
authority  in  the  charter,  where  one  has  become  a  stockholder  in 
a  turnpike  road  of  a  certain  description  and  for  a  certain  purpose, 
the  legislature  could  unite  him  as  a  stockholder  in  another  cor- 
poration and  for  another  or  additional  objects  in  view  than  are 
to  be  found  in  his  original  contract.  In  so  doing  his  contract  is 
destroyed  and  another  made  for  him  against  his  consent.  In  our 
opinion  the  act  of  consolidation  in  this  case  is  void  unless  made 
by  the  unanimous  consent  of  the  stockholders. 

Judgment  reversed  and  remanded  for  proceedings  consistent 
With  this  opinion. 
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MILLER,  &c.  v.  COMMONWEALTH. 

(Filed  December  20,  1888— Not  to  be  reported.) 

1.  Evidence— TJnoonimunicated  threats— Where  it  is  a  material  inquiry, 
upon  a  trial  for  murder,  whetner  the  accused  or  the  deceased  began  the  diffi- 
culty, it  is  competent,  upon  this  issue,  to  prove  threats  by  the  deceased 
against  the  accused,  although  they  had  not  been  communicated  to  the  ac- 
cused. 

2.  Evidence— Facts  having  been  gotten  prominently  before  the  jury  which 
were  calculated  to  induce  the  suspicion  that  an  absent  witness  had  been  im- 
properly induced  to  absent  himself  because  he  would,  if  present,  have  testi- 
fied to  facts  prejudicial  to  the  defense,  the  court  erred  in  refusing  to  permit 
the  father  of  the  absent  witness  to  suite  that  one  of  the  defendants  advised 
his  son  not  to  go. 

W.  O.  Bradley  for  appellants. 

P.  W.  flardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Henry  Miller  and  John  Bosse  having  been  jointly  indicted  for 
the  murder  of  Larkin  Bird  and  convicted  of  manslaughter,  prose- 
cute this  appeal. 

It  appears  the  deceased,  whose  reputation  was  proved  to  have 
been  that  of  a  quarrelsome  and  dangerous  man,  had,  a  short  time 
before  getting  to  the  place  he  was  killed,  drawn  his  pistol  on 
these  men  and  fired  at  another.  Unless  the  result  of  the  aimlesH 
wandering  of  a  restless,  drunken  man,  for  lie  was  under  the 
influence  of  liquor,  there  is  nothing  to  satisfactorily  show  why 
the  deceased  stopped  at  the  particular*  place  he  did.  which  was 
about  loO  yards  from  the  dwelling  house  of  Bosse.  The  evidence 
is  that  soon  after  getting  there  he,  being  alone,  commenced  to 
fire  his  pistol,  some  of  the  shots,  of  which  there  were  three  or 
four  being  fired  in  the  air,  or  at  random;  one  of  them,  as  a  wit- 
ness states,  was  fired  at  his  own  hat,  which  he  threw  up  for  the 
purpose.  Another  shot  struck  in  the  yard  of  Bosse.  and,  as  bis 
wife  stated  at  the  time,  came  near  hitting  her.  There  is  also 
evidence  that  he  call*  d  the  name  of  Bosse  in  a  disrespectful  man- 
ner. Immediately  after  his  wife  cried  out  she  was  near  beinjr 
struck  Bosse  went  into  his  house  and  got  two  guns  and  a  pistol 
and  started  with  them  towards  the  deceased,  intendine,  as  he 
testified,  to  give  one  of  the  guns  to  his  son.  But  Miller  took  one 
of  them,  and  together  they  approached  the  deceased,  and  when 
they  got  near  to  him  Bosse,  as  he  states,  presented  his  gun  and 
commanded  the  deceased  to  lower  his  pistol,  ami  it  being  done, 
he  then  lowered  his  gun  also.  Either  just  before  or  after  Miller 
and  Bosse  arrived,  about  which  there  is  some  conflict  in  the 
testimony,  a  man  named  Williams,  who  had  previously  been  in 
company  with  the  deceased,  and  was  also  offended  at  him, 
appeared  and  tool;  his  pistol  from  him,  and,  according  to  tin- 
testimony  of  Bosm-  and  Miller,  snapped  it  at  him.  But  Williams' 
horses  just  at  that  time  becoming  frightened,  he  left  the  place  in 
pursuit  of  them,  and  in  a  short  time  thereafter  Miller  shot  and 
Killed  the  deceased.  No  one  was  at  the  place  when  the  shot  wh< 
fired  except  Bosse,  Miller  and  the  deceased,  though  several 
witnesses  testify  they  had  a  clear  view  of  the  parties  at  fhetinit*. 
The  evidence  is  uncontradicted  that  the  deceased,  after  the  pistol 
was  taken  from  him,  still  had  a  knife,  the  blade  of  which  \v;i* 
open.     Both.  Bosse  and  Miller  testify  that  when  shot  the  debased 


Digitized  by 


Google 


MJLLEB,   &0.  V.  COMMONWEALTH.  673 

was  approaching  Miller  with  hie  open  knife  held  in  a. threatening 
position,  and  making  an  effort  at  the  same  time  to  seize  Miller7 s 

Sun.  They  are  corroborated  by  other  witnesses  as  to  the  deceased 
aving  his  knife  opened  and  approaching  Miller.  But  one  or 
more  witnesses  stated  the  deceased  was,  at  the  time  he  was  shot, 
making  no  movement  or  demonstration  towards  Miller.  Appel- 
lant, during  the  trial,  offered  to  prove  and  announced  that  the 
witness,  if  permitted  to  answer  the  question  propounded,  would 
state  the  deceased  told  him  the  day  before  the  homicide  he 
intended  to  kill  appellant  Miller  on  sight.  But  there  being  no 
proof  that  or  any  other  threat  against  him  by  the  deceased  was 
previously  communicated  to  Miller,  objection,  to  the  question  was- 
sustained,  and  it  was  not  permitted  to  be  am- wered.  In  the  process 
of  forming  an  opinion,  in  the  absence  of  positive  and  convincing 
evidence  as  to  what  has  been,  as  well  as  in' conjecturing  what 
will  be,  the  conduct  of  a  particular  person  in  a  given  state  of  case, 
the  first  and  most  natural  inquiry  is,  what  motive  had  or  has  he 
for  doing  it?  Thus,  in  determining,  in  the  absence  of  eyewit- 
nesses, or  where  the  evidence  is  contradictory  and  uncertain  as 
to  who  of  two  persons  began  a  conflict,  resulting  in  the  death  of 
one  of  them,  it  is  not  only  material,  but  of  ten  of  vital  importance 
to  ascertain  which  one  of  them,  if  either,  was  actuated  by  motive 
of  gain  or  revenge.  And  it  is  often  sufficient  to  discredit  the  posi- 
tive testimony  of  witnesses  to  show  that  a  person  charged  with 
an  offense  had  no  motive  for  committing  it,  or  a  strong  motive 
for  not  doing  it. 

In  this  case  the  guilt  or  innocence  of  Miller  materially  depends 
upon  whether,  at  the  time  he  shot,  the  deceased  was  advancing 
upon  him  with  a  drawn  knife,  and  consequently  whether  he  had 
reasonable  grounds  to  believe,  and  did  believe,  he  was  then  in 
danger  of  losing  his  life  or  suffering  great  bodily  harm,  or  whether 
he  shot  wantonly  and  without  legal  excuse.  In  determining  that 
question  of  fact,  about  which  the  contradictory  testimony  of  the 
witnesses  was  calculated  to  create  seine  doubt  that  might  have 
been  resolved  against  the  accused,  it  seems  to  us  it  was  entirely 

?>ertinent  to  show  threats  by  the  deceased  against  the  accused, 
or  if  the  former  was  possessed  of  a  feeling  of  hatred  towards  the 
latter,  and  had  formed  a  determination  to  take  his  life,  the 
inference  would  be  at  least  reasonable  that  he  was  the  aggressor. 
There  is  a  distinction  between  the  inquiry  whether  the  slayer 
of  his  fellowman  was  induced  to  do  the  deed  by  a  reasonable 
apprehension,  founded  upon  threats  made  by  the  deceased,  com- 
municated and  known  to  him,  and  the  question  of  fact,  whether 
the  one  or  the  other  communicated  the  conflict,  for  in  the  latter 
case  the  inference  the  deceased  began  it  may  arise  from  the  exist- 
ence of  his  hatred  and  revenge,  whether  known  to  the  other  or 
not.  The  competency  of  such  evidence  has  been  expressly  recog- 
nized by  this  court  in  Hart  v.  Commonwealth,  8  Ky.  Law  Hep., 
714. 

One  of  the  witnesses  made  the  following  statement  obviously  in  , 
answer  to  questions  by  the  Commonwealth's  attorney:  "My  son 
was  standing  near  me*  when  the  killing  took  place.  He  is  going 
on  21  years  of  age.  He  is  in  Arkansas.  He  bought  his  own  ticket 
to  go/  He  worked  under  me  and  another  man,  and  I  was  em- 
ployed by  the  Star  Coal  Company,  of  which  defendant,  Bosse,  is 
a  member,  and  we  paid  him.  He  did  not  go  away  to  keep  from 
being  a  witness.  He  had  been  talking  of  going  away  for  a  year 
before  the  killing,  and  was  waiting  to  make  money  to  go  on.  He 
was  a  witness  on  the  examining  trial  of  this  case.  The  answers 
of  the. witness  show  that  the  Commonwealth's  attorney  was  per- 
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sistent  in  his  endeavor  to  show  the  witness  had  been,  by  bribery, 
or  in  some  other  improper  way,  induced  by  Bosse  to  leave  the 
State  to  prevent  his  giving  damaging  testimony  against  himself 
and  Miller.  And,  although  the  witness  protested  his  son  left 
voluntarily,  still  the  facts  that  Bosse  was  a  member  of  the  coal 
company;  that  Miller  was  an  inmate  of  his  family;  and  the  father 
of  the  absent  witness  was  his  employe,  all  being  got  prominently 
before  the  jury,  were  calculated  to  induce  the  suspicion,  if  not 
the  belief,  that  the  witness  had  been  improperly  induced  to  absent 
himself  because  he  would,  if  present,  have  testified  to  facts  prej- 
udicial to  the  defense.  We,  therefore,  think  the  court  erred  in 
refusing  to  permit  the  witness,  Hammons,  to  state,  as  he  would 
have  done,  that  "Bosse  advised  his  son  not  to  go,"  and  that  Ken- 
tucky was  a  better  state  than  Arkansas. 

For  the  errors  indicated,  which  we  think  were  prejudicial  to  the 
substantial  rights  of  the  defendants,  the  judgments  as  to  both  of 
them  are  reversed  and  cause  remanded  for  a  new  trial. 


HENNING  v.  BARRINGER,  &c. 

(Filed  Decembers),  1888.) 

1.  Sale  of  infant's  real  estate— Under  section  490  of  the  Code  real  estate 
held  jointly  may  be  sold,  although  the  plaintiff  be  an  infant,  wher*  a  divi- 
sion would  materially  impair  the  value  of  the  laud  or  the  value  of  the  plain- 
tiff's interest. 

2.  Same— The  infant  in  such  a  case  can  sue  by  his  guardian  or  next  friend, 
and  the  fact  that  he  sues  hy  both  If  only  the  subject  of  special  demurrer, 
and  can  afford  no  ground  for  a  reversal  unless  the  rights  of  the  infant  have 
been  prejudiced  by  the  proceeding. 

3.  Same— Suit  by  next  friend— In  this  case  the  mother  sued  as  guardian 
and  next  friend  of  her  infant  children.  She  was  the  guardian  of  all  but 
one,  who  had  no  guardian.  She  did  not  file  the  affidavit  required  by  the 
Code,  to  the  effect  that  there  was  no  guardian.  After  the  sale,  but  before 
confirmation,  the  fact  that  there  was  no  guardian  for  one  of  the  infants  ap- 
pearpd,  and  the  mother  was  appointed  guardian,  and  came  into  court  and 
asked  that  the  sale  be  confirmed.  Held- That  the  filing  of  the  affidavit  li 
not  a  jurisdictional  fact,  the  omission  of  which  renders  the  judgment  void, 
and  where  the  existence  of  the  right  to  sue  appears,  as  in  this  case,  before 
the  purchaser  acquires  the  title,  his  title  is  good. 

4.  Same— No  bond  was  necessary  to  be  executed  before  the  sale.  The  law 
creates  a  lien  for  the  purchase  money,  and  before  the  guardian  can  obtain 
the  money   bonds  muse  be  executed,  as  seems  to  have  been  done  in  this  case. 

Barnett,  Miller  &  Harriett  for  appellant. 

Brown,  Humphrey  &  Davie  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  widow  and  children  of  Frederick  Barringer.  who  died 
intestate,  filed  their  petition  in  the  Louisville  Chancery  Court, 
seeking  to  sell  some  unimproved  real  estate  in  the  city  of  Louis- 
ville, for  the  reason  that  no  division  could  be  had  between  them 
without  materially  impairing  the  value  of  the  propertv,  as  well 
as  the  value  of  each  interest.  The  action  is  brought  under  section 
490  of  the  Civil  Code. 
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The  mother  was  the  statutory  guardian  of  all  the  infant  chil- 
dren but  one,  and  united  them  as  plaintiffs  with  her  in  the  peti- 
tion,making  some  of  the  adult  children  defendants.  The  intestate 
left  at  his  death  nine  children  and  his  widow.  One  of  the  children, 
Frederick,  was  born  after  the  death  of  his  father,  and  it  seems 
that  he  had  no  statutory  guardian  until  after  the  sale  of  the  land, 
one  haviYig  been  appointed  (his  mother)  before  the  sale  was  con- 
firmed. This  infant  is  united  also  as  a  plaintiff  with  his  mother 
and  his  brothers  arid  sisters,  counsel,  in  drafting  the  petition, 
supposing  that  the  mother  was  the  statutory  guardian  of  all  of  the 
Infants. 

The  mother. sues  not  only  as  the  guardian,  hut  as  the  next 
friend  of  all  the  infant  plaintiffs,  including  Frederick,  who  had  at 
the  time  no  guardian.  This  appeal  is  by  the  appellant,  who  was 
the  purchaser,  questioning  the  validity  of  his  title  under  this 
proceeding. 

Section  490  provides  two  states  of  case  in  which  land  held 
jointly  may  be  sold,  not  only  on  the  application  of  adults,  but  by 
a  plaintiff,  although  of  unsound  mind  or  an  infant,  that  is,  where 
the  share  of  each  owner  is  worth  less  than  one  hundred  dollars. 
2d,  Where  the  division,  if  made,  would  materially  impair  the  value 
of  the  land  or  the  value  of  the  plaintiff's  interest.  In  this  case  it 
appears  that  each  child's  interest  would  not  exceed  ten  or  twelve 
feet  front  of  the  realty,  and  that  no  division  could  be  had  without 
materially  impairing  the  value  of  each  one's  interest,  and.  upon 
the  proof!  the  chancellor  properly  ordered  the  sale,  and  if  the 
parties  were  before  the  court  the  title  passed  to  the  purchaser. 
They  were  all  before  the  court,  because,  in  this  particular  state 
of  case,  an  infant  may  bring  the  suit  for  the  sale,  and  under  the 
Code  can  sue  by  his  guardian  or  next  friend,  and  that  he  sues 
both  by  his  guardian  and  next  friend  would  only  be  the  subject 
of  special  demurrer,  and  could  afford  them  no  ground  for  a 
reversal  unless  it  appeared  that  the  rights  of  the  infant  had  been 
prejudiced  by  the  proceeding. 

It  is  said,  however,  that  the  mother  had  no  right  to  sue  as  the 
next  friend  of  the  infant  because  she  had  not  made  the  affidavit  as 
required  bv  section  37  of  the  ('ode.  The  affidavit  is  to  the  effpct 
that  there  is  no  guardian— no  one  else  to  sue — but  in  this  particu- 
lar, when  the  fact  is  made  to  appear  of  the  existence  of  the  right 
to  sue,  before  the  purchaser  acquires  the  title,  it  is  not  a 
jurisdictional  fact, such  as  would  destroy  the  judgment, and  render 
It  void,  but  would  be  held  bad  on  demurrer  at  the  instance  of  par- 
ties to  the  action.  In  this  case  the  fact  appeared  before  confirma- 
tion that  no  guardian  had  been  appointed,  and  the  mother  was 
appointed  guardian,  and  then  comes  into  court,  before  confirma- 
tion, and  asks  that  the  sale  be  confirmed. 

No  bond  was  necessary  to  be  executed  before  the  sale,  and  the 
law  created  the  lien  for  the  purchase  money,  and  before  the 
guardian  can  obtain  it  bonds  must  be  executed,  as  seems  to  have 
been  done  in  this  case. 

All  the  parties  were  before  the  court,  and  no  error  exists  of 
which  the  purchaser  can  complain. 

The  judgment  is,  therefore,  affirmed. 
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BAILEY,  &c.  v.  TYGART  VALLEY'  IRON  CO. 

(Filed  December  22,  1888— Not  to  be  reported.) 

1.  Ejectment— Adverse  possession— As  neither  the  plaintiffs  in  this  actio* 
of  ejectment  nor  those  under  whom  they  claim  have  any  possessory  title, 
they  can  not  recover  the  land  of  defendant,  who  is  in  possession,  without 
showing  a  connected  chain  of  title  from  the  Commonwealth,  and  the  de- 
fendant can  successfully  resist  a  recovery  by  showing  a  superior  and  elder 
outstanding  patent  or  a  continuous,  adverse  olaim  and  possession  under  bis 
title  and  deed,  or  by  showing  he  was  in  the  adverse  possession  of  the  land 
in  dispute  when  the  sale  and  conveyance  were  made  to  plaintiffs.  And  as 
the  defendant  pleaded  a  possessory  title,  and  also  raised  the  question  of 
obamperty  by  his  answer,  the  court  erred  in  refusing  to  instruct  the  jury  as 
to  these  defenses,  there  being  evidence  tending  to  sustain  them. 

2.  Same—Instructions— The  court  erred  in  assuming,  in  its  instructions  to 
the  jury,  that  the  plaintiffs  had  made  out  a  proper  paper  title,  for,  although 
a  patent  was  referred  to  by  witnesses,  none  was  filed  or  offered  in  evidence. 
Besides,  the  defendant  read  in  evidence  a  patent  from  the  Commonwealth 
to  his  ancestor,  under  whom  he  claims,  prior  in  date  to  th«  patent  under 
which  the  plaintiffs  claim,  if  any  such  patent  was  ever  Issued. 

8.  Same— The  court  erred  in  referring,  in  its  instructions  to  the  jury,  to 
the  recovery  from  the  defendant  of  a  .tract  of  land  not  in  controversy,  es- 
pecially when  the  manner  in  which  it  was  referred  to  authorized  the  jury  to 
infer  that  the  recovery  in  that  action  involved  prima  facie  the  right  of  plain- 
tiffs to  recover  in  this. 

W.  H.  Julian  and  J.  D.  Jones  for  appellants. 

E.  F.  Dulin  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  lower  court,  assuming  it  to  be  true,  instructed  the  jury  in 
this  case  that  the  plaintiff,  appellee,  had  made  out  a  proper  paper 
title  to  the  land  described  in  the  patent  for  284  acres  to  C.  & 
Counts,  dated  January  2,  1860,  and  to  find  for  the  plaintiff  the  land 
in  contest  if  they  believe  from  the  evidence  the  defendant  entered 
within  the  boundary  of  said  Counts'  patent,  or  the  forty-three 
acres  referred  to  in  the  case  of  Bayse  v.  Grahn,  &c,  the  record 
of  which  was  read  in  evidence.  It  seems  to  us  that  instruction 
is  erroneous  and  misleading  in  several  particulars.  The  suit  of 
Bayse  v.  Grahn,  &c,  was  instituted  to  recover  judgment  on  notes 
given  by  Grahn  to  Bayse  for  five  several  tracts  of  land  contain- 
ing in  the  aggregate  403  acres.  Grahn  resisted  payment  of  tbe 
notes  upon  the  ground  the  present  appellant,  Bailey,  was  in  pos- 
session of  one  of  the  tracts  containing  forty-three  acres,  the  same 
tract  mentioned  in  the  instruction;  and  Bailey  having  been  made 
a  parry  defendant,  judgment  was  rendered  in  favor  of  the  plain- 
tiff, Bayse,  against  him  for  the  land,  and  against  Grahn  for  the 
amount  of  the  notes  sued  on.  The  tract  of  forty-three  acres,  the 
title  of  which  was  involved  in  that  action,  seems  to  have  been 
included  in  a  patent  to  Gabriel  Scott,  though  no  such  patent  vis 
then  produced,  and  the  recovery  of  it  against  Bailey,  the  present 
appellant,  was  by  Bayse,  who  is  in  no  way  connected  with  Counts, 
under  whom  appellees  claim  the  land  in  contest  in  this  action. 
As,  therefore,  the  right  of  appellees  to  recover  the  land  in  contest 
in  this  action  does  not  necessarily,  or  at  all,  follow  the  right  of 
Bayse  to  recover  the  forty- three  acres  in  the  action  instituted  by 
him,  and  as,  moreover,  the  title  to  the  forty-three  acres  was  not  in 
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issue  in  this  action,  it  was  erroneous  and  misleading  to  refer  to 
it  in  the  instruction  to  the  jury,  especially  when  the  manner  in 
which  it  was  referred  to  authorized  the  jury  to  infer  that,  in  the 
opinion  of  the  court,  the  recovery  by  Bayse  involved,  prima  facie, 
the  light  of  appellees,  claiming  under  Counts,  to  recover  the 
land  now  in  controversy,  which  it  never  patented  to  Counts  at  all, 
was  under  an  altogether  different  grant  from  Scott's.  But  the 
court,  as  this  record  stands,  was  in  error  in  assuming  appellees 
had  made  out  a  proper  paper  title,  for,  though  referred  to  by  wit- 
nesses, no  patent  to  Counts  was  filed  or  offered  in  evidence. 
Besides,  as  the  record  shows,  appellant  read  in  evidence  a  patent 
from  the  Commonwealth  of  Kentucky  to  James  F.  Bailev.  of  date 
February  22,  1865,  anterior  to  the  date  of  the  patent  to  founts,  if 
there  was  ever  one  issued,  and  appellant,  as  a  witness,  testified 
the  patent  to  James  F.  Bailey,  of  whom  he  was  one  of  the  heirs 
at  law,  covered  the  land  in  contest.  Although  that  patent  is  not 
part  of  the  record  before  us,  for  the  reason  stated  by  the  clerk  in 
a  note,  it  could  not,  when  he  made  out  the  transcript,  be  found 
amongst  the  papers,  still  it  was  put  in  evidence,  and  ought  not 
to  have  been,  as  it  was,  ignored  by  th«  court  altogether,  for  it  is 
difficult  to  see  how  appellees,  the  plaintiffs,  in  the  face  of  that 
patent,  could,  in  the  language  used  in  the  instruction,  "have 
wade  out  a  proper  title  to  the  lands  described  in  the  patent  for 
284  acres  to  U.  S.  Counts,  of  date  January,  1860, n  if  the  land  in 
contest  was  covered  by  both  patents. 

Appellant  proved  the  purchase  in  1852  of  the  land  in  controversy 
from  one  Thompson,  who  then  executed  to  him  a  title  bond,  and 
the  execution  by  the  latter  in  1868  of  a  deed  for  all  but  about  two 
acres,  and  the  continuous  possession  and  claim  by  him  under  the 
deed  and  bond  from  the  first-named  date  to  the  commencementof 
this  action  in  1883.  But  the  court  gave  no  instruction  to  the  jury 
in  regard  to  the  possessory  title  alleged  to  have  been  thus 
acquired,  asought  to  have  been  done.  The  question  of  champerty 
was  raised  by  appellant  in  his  pleading,  but  the  court,  though 
asked  improperly,  refused  to  instruct  in  regard  thereto. 

As  appellees,  nor  those  under  whom  they  claim,  have  no  pos- 
sessory title,  they  can  not  recover  the  land  from  appellant,  who 
is  in  possession,  without  showing  a  connected  chain  of  title  from 
the  Commonwealth,  and  appellant  can  successfully  resist  a 
recovery  by  showing  a  superior  and  elder  outstanding  patent,  or 
a  continuous,  adverse  claim  and  possession  under  his  title  bond 
and  deed,  or  by  showing  he  was  in  the  adverse  possession  of  the 
land  in  dispute  when  the  sale  and  conveyance  were  made  to 
•appellees. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause 
remanded  for  a  new  trial  and  further  proceedings  consistent  with 
•this  opinion. 


KENTUCKY  SUPERIOR    COURT. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ORR. 

(Filed  December  12,  1888.) 

1.  Railroads—  Limitation— A s  soon  as  it  is  apparent  that  the  operation  or 
•^jonstruution  of  a  railroad  unreasonably  abridges  the  enjoyment  of  abutting 
property    the  owner  has  a  cause  of  action,  and  if  he  rests  upon  bis  rights, 
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the  required  period  (five  years),  the  statute  of  limitation  will  defeat  his 
right  to  recover  for  any  riamaaes  growing  out  of  the  prudent  construction 
and  operation  of  the  road.  But  for  Injuries  growing  out  of  the  unlawful. 
Improper  or  negligent  construction  or  operation  of  the  road,  or  the  failure 
of  the  company  to  keep  its  road  in  repair,  the  injured  party  has  a  cause  of 
action  whenever  the  act  or  omission  occurs,  and  as  often  as  it  occurs,  but 
can  not.  recover,  when  the  statute  is  interposed,  for  the  damage  which  has 
been  done  more  than  five  years  before  the  commencement  of  the  action. 

As  the  petition  in  this  case  authorizes  a  recovery  for  damages  growing  out 
of  the  lawful  and  proper  construction  and  operation  pf  the  road,  and  also 
for  those  sustained  hy  reason  of  its  improper  and  negligent  construction  and 
operation,  and  the  plea  of  limitation  was  interposed,  the  plaintiff  should  be 
required  to  state  his  causes  of  action  in  separate  paragraphs. 

2.  Same—Purchase  of  one  road  by  another— When  a  railroad  company  pur- 
chases the  mad  and  franchises  of  another  company  it  does  not  become  liable 
to  persons  who  have  been  damaored  by  the  improper  and  negligent  operation 
of  the  road  by  its  vendo\  thorefoie,  the  defendant  in  this  case  is  not  liable 
for  damages  done  by  the  improper  and  negligent  operation  of  the  road  prior 
to  the  time  of  it*  pin  chase  from  another  company.  But  if  the  plaintiff  had 
a  cause  of  action  growing  out  of  the  prudent  operation  of  the  road,  it  exists 
agninsr  the  defendant  unless  barred  by  limitation. 

8.  Res  judicata— A  judgment  for  the  railroad  company  in  an  action  by 
plaintiff  and  others  to  enjoin  it  from  building  the  road  is  no  bar  to  this 
aotion. 

Lyttleton  Cooke,  J.  C.  Wright  and  George  Washington  for 
appellant. 

C.  L.  Raison,  Jr.,  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barbour. 

The  appellee,  the  owner  of  a  house  and  lot  abutting  on  Saratopa 
street,  in  the  city  of  Newport,  brought  this  action  to  recover 
damages  caused  by  the  construction  and  operation  of  appellant's 
road.  He  complains  that  by  the  laying  of  the  track  in  the  street, 
and  the  operation  of  trains  upon  it,  the  ingress  and  egress  to  his 
property  was  obstructed,  and  that  the  walls  of  his  house  were 
cracked,  and  smoke  and  soot  were  thrown  into  his  house  by  pass- 
ing trains.  The  petition  authorized  a  recovery  for  damages  grow- 
ing out  of  the  lawful  and  proper  construction  and  operation  of  the 
road,  as  well  as  for  those  sustained  in  consequence  of  its  improper 
and  negligent  construction  and  operation.  While  the  evidence 
tended  to  sustain  both  causes  of  action,  in  the  instructions  to  the 
jury  the  distinction  was  lost  sight  of..  The  railroad  was  con- 
structed and  put  in  operation  in  1870.  This  action  was  begun  in 
1884.  The  principal  question  presented  is  as  to  whether  the  five 
gears'  statute  of  limitation  was  a  defense  to  the  action,  and  if  so. 
to  what  extent.  The  company  acquired  from  the  city  council  and 
had  the  lawful  right,  to  use  the  street,  but  notwithstanding  this 
right,  if  it  unreasonably  interfered  with  appellee's  easement  in 
the  street,  or  subjected*  his  property  to  other  injuries,  the  com- 
pany is  liable  in  damages. 

It.  is  a  contradiction  of  terms  to  say  that  the  lawful  existence 
and  operation  of  a  road  is  a  nuisance.  It  must  result  from  the 
company  having  the  right  to  use  and  operate  its  road,  as  railroads 
are  ordinarily  used  and  operated,  that  it  has  the  necessary  inci- 
dental right  to  injure  adjacent  property,  in  the  manner  and  to 
the  extent  that  such  ordinary  use  and   operation  will   necessarily 
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^*  fo  the  right  of  the  owner  to  have   compensation 

V  I.  R-  R.  Co.  v.  Loeb,  5  West.  Rep.,  891.) 

•  ^  %ier  to  the  easement  in  the  street,  and  other 

Y          ' €&  f  his  property,  is  a  property  right,  and  to 

J^        ^  xyy  the  operation  of    the  railroad,  it  is  in 

^  "^  ty,  for  which  he    is   entitled   to  com- 

^  ^>^%  action   he    in   effect  consents   that 

S%.  %.*<$,  ^r^                                *nue  for  all  future  time  to  use   the 

%,'/•,<>?'%  r5»                                    as   a   consideration    therefor  to 

^r%^  ,e  rendered.    (J.,  M.  <fc  I.  R.  U.  Co. 

^<  ^  *£  ^V  £  then,  then,  does   his  cause  of  action 

►  <5*  %*  •  other  States,  where  the  identical  question 

'^fe  "  caiuse  of  action  is  held  to  have  accrued  when 

L^  acted  and  put  in  operation.    But  in  those  States, 

proprietor  of  the  soil,  the  use  of  the  street  or  high- 
purposes  of  a  steam  railroad  is  an  additional  burden, 
tider  the  constitutions  of  the  different  States,  can  not  be 
_d  by  the  legislature  without  compensation  to  such  proprie- 
jor  the  new  servitude.     That  is  not  the  case   here.     The  mere 
consequential  damages  resulting  from  the  location  and  operation 
of  the  road  adjacent  to  the  lot  constitutes  no  cause  of   action   to 
the  owner.     (Newport  &  Cincinnati  Bridge  Co.,   9  Bush,   278;  L. 
&0.  R.  R.  Co.  v.  Applegate,  &c,  8  Dana,   801.)     But  it  is  other- 
wise where   the   owner's  rights   are   peculiarly   or   unreasonably 
abridged.    When  the  road  begins  operations  itinay  not  unreason- 
ably interfere  with    the   abutting  lot   owner's  enjoyment  of  his 
property,    but     in    the    course    of    time,    as    the    traffic    upon    it 
increases,    necessitating  a  multiplying  of  the  number  of  trains 
run  upon  it,  his  rights  may  be  very  materially  and   prejudicially 
affected.     Whenever  this  occurs,  he   has  a  cause  of  action.    %The 
railroad  being  permanent,  the  injury  must  be  deemed  as  equally 
permanent,  affecting  the  property  from  the  time  of   the  existence 
of  the  condition. 

It  may  be  assumed  that  the  road  will  be  used  to  the  full 
measure*  of  its  capacity,  and  when  this  condition  arises  the 
damages  to  the  property"  which  will  result  from  the  operation  of 
the  road,  the  extent  of  the  interference  with  the  east  ment  to  the 
street,  the  vibration  to  the  adjacent  property,  and  the  casting  of 
smoke,  soot,  etc.,  upon  it,  by  the  ordinarily  prudent  operation  of 
the  road,  can  then  be  foreseen  with  reasonable  certainty.  We  are, 
therefore,  of  opinion  that  as  soon  as  it  is  apparent  that  the  opera- 
tion or  construction  of  the  road  unreasonably  abridges  the  enjoy- 
ment of  his  property  the  owner  has  a  cause  of  action,  and.  if  he 
rests  upon  his  rights  the  required  period  the  statute  of  limita- 
tion will  defeat  his  right  to  recover  for  any  damages  growing  out 
of  Ihe  prudent  construction  and  operation  of  the  road.  We  do 
not  wish  to  be  understood  that  if  new  tracks  should  be  laid,  or 
the  road,  as  it  is  constructed,  should  be  subjected  to  a  new  and 
more  burdensome  use,  not  within  the  authority  conferred  by  the 
city  council  when  the  road  was  constructed,  and  adjacent  property 
holders  should  be  injured  by  such  new  track,  or  the  new  use, 
they  could  not  recover  for  the  damages  resulting, therefrom. 

For  injuries  growing  out  of  the  unlawful,  improper  or  negligent 
construction  or  operation  of  the  road,  or  the  failure  of  the  com- 
pany to  keep  its  road  in  repair,  the  injured  party  has  a  cause  of 
action  whenever  the  act  or  omission  occurs.  As  against  such  acts 
the  company  is  not  protected  by  the  lieense  or  authority  of  the 
city  council.  Unlike  the  case  of  injury  occurring  from  the 
prudent  operation  of  the  road,  the  damages  the  owner  of  the  prop- 
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erty  might  thereafter  sustain  could  not  be  estimated  because  it 
could  not  be  assumed  that  the  company  would  continue  to  allow 
its  tracks  to  remain  out  of  repair,  or  to  improperly  operate  its 
trains.  He  could,  therefore,  sue  at  any  time  for  the  damages  be 
had  sustained  by  the  unlawful  acts  of  the  company,  and  as  often 
as  they  occur,  but  could  not  recover  when  the  statute  is  inter- 
posed for  the  damage  which  had  been  done  more  than  five  years 
before  the  commencement  of  the  action.  We  have  examined  the 
authorities  cited  by  counsel,  and  have  found'  no  case  in  conflict 
with  these  views;  on  the  contrary  they  are  fully  sustained  by 
them.  (Wood  on  Limitations;  Kailroad  v.  Loefo.  5  Western 
Reporter,  891;  Railroad  v.  McAuley,  8  lb.,  458;  Haesch  v.  Rail- 
road, as  Northwestern  Reporter,  126;  Pratt'  v.  Railroad,  lb.,  666; 
Frank  v.  Jackson,  30  Federal  Reporter,  399.) 

The  court  properly  refused  to  allow  the  amended  answer  plead- 
ing the  judgment  in  the  action  instituted  by  the  appellee  and 
other  property  owners  along  Saratoga  street  to  enjoin  the  L.,  C. 
&  L.  R.  R.  Co.  from  building  the  road.  Though  the  injunction 
was  dissolved  the  only  effect  of  the  judgment  was  to  determine 
that  the  railroad  company  had  the  right  to  build  the  road.  It  in 
nowise  affected  the  right  of  the  appellee  to  recover  the  damages 
which  he  might  sustain  by  the  construction  or  operation  of  the 
road. 

The  defendant  is  not  liable  for  damages  done  the  plaintiff's 
property  by  the  improper  or  negligent  operation  of  the  road  prior 
to  November,  1881,  when  it  was  owned  and  controlled  by  another 
company.  "When  one  corporation  sells  to  another  all  its  property, 
franchises,  etc.,  under  authority  conferred  by  its  charter,  the 
bona  fide  purchaser  for  value  takes  the  property  free  from  the 
claims  of  the  creditors  of  the  vendor,  who  has  no  lien  upon  the 
property,  just  as  if  it  were  an  individual  transaction.^  (CO. 
&  S.  W.  R.  R.  Co.  v.  Griest,  9  Ky.  Law  Rep.,  177.)  A  fortiori, 
the  appellant,  when  it  became  the  purchaser  of  the  road  and 
franchises  of  the  L.,  C.  &  L.  R.  R.  Co.,  did  not  become  liable  to 
persons  who  had  been  damaged  by  the  improper  and  negligent 
operation  of  the  road  by  its  vendor.  Therefore,  to  the  extent  that 
the  amended  answer  presented  a  defense  to  tfie  cause  of  action 
growing  out  of  the  improper  operation  of  the  road  the  court 
should  have  allowed  it  to  be  filed.  But  if  the  appellee  had  a 
cause  of  action  growing  out  of  the  prudent  operation  of  the  road, 
it  existed  against  whoever  operated  the  road,  unless  it  was 
barred  by  the  statute  of  limitation. 

Tn  the  view  of  the  case  we  have  presented  the  instructions 
given  to  the  jury  were  erroneous.  Upon  the  return  of  the  case 
the  pleadings  should  be  reformed  and  the  plaintiff  should  be 
required  to  state  his  cause  of  action  growing  out  of  the  proper 
operation  of  the  road,  and  that  growing  out  of  its  improper  or 
unlawful  operation,  in  separate  paragraphs,  so  that  the  insues 
may  be  intelligibly  presented  to  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded  with  instruc- 
tions to  grant  the  appellant  a  new  trial  and  for  further  pro- 
ceedings. 
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SUPERIOR  COURT  ABSTRACTS. 

GORDON  v.  YOUNG'S  ADM'R. 

Plied  December  19,  1888.    Appeal  from  Fayette  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  reversing,  Judge  Barbour,  dissenting. 

Gifts—  Delivery— Wfille  there  can  not  be  a  gift  inter  vivos  without  the  de- 
livery of  the  thing  intended  to  be  given,  yet  delivery  is  a  fact  to  be  proved, 
as  any  other  fact,  and,  as  between  the  donee  and  the  donor's  representative, 
It  may  be  proved  by  declarations  of  the  donor. 

Y.  signed  and  delivered  to  B.  a  writing,  in  which  he  recited  that  he 
thereby  gave  and  transferred  to  G.,  who  was  his  housekeeper,  and  the 
mother  of  his  illegetimate  child,  which  he  had  adopted,  certain  horses 
and  cows  owned  by  him,  and  then  on  his  farm  where  he  resided,  and,  after 
describing  them,  added:  "And  I  do  by  this  instrument  transfer  the  posses- 
sion to  her,  and  deliver  this  paper  to  her  as  an  evidence  of  said  transfer. " 
One  of  the  cows  was  described  as  a  white  cow,  "now  pointed  out  to  B." 
The  stock  described  remained  on  the  place  until  Y.'s  death,  or  until  dis- 
posed of  by  him,  the  cows  having  been  sold  by  him  during  his  life.  The 
proceeds  of  one  of  the  cows  was  paid  by  T.  to  G.  It  appears  that  she  claimed 
this  cow,  but  upon  what  her  claim  was  based  does  not  appear.  It  does  not 
appear  that  she  knew  of  the  existence  of  the  writing  until  it  was  delivered 
to  her  by  B.  immediately  after  Y.'s  death.  In  this  action  by  G.  to  recover 
of  the  administrator  of  Y.  the  value  of  the  progeny  of  the  oows,  admitted  to 
have  been  born  after  the  execution  of  the  writing,  and  against  the  sale  of 
'Which  she  protested,  Held— That  it  is  a  fair  inference  that  B.  acted  as  the 
agent  of  G.,  and  a  delivery  of  the  writing  to  him  was  a  delivery  to  her. 
And,  under  the  circumstances,  the  parties  living  together,  the  writing  is 
sufficient  evidence  of  the  delivery  of  the  stock,  being  au  explicit  declaration 
by  the  donor  that  the  possession  was  deliveied.  , 

Judge  Barbour,  dissenting,  holds  that  as  it  is  shown  that  the  writing  was 
not  delivered  to  plaintiff,  and  it  does  not  appear  that  it  was  delivered  to  B. 
lor  her,  the  gift  was  not  consummated,  whatever  might  have  been  the  effect 
of  the  writing  if  it  had  been  delivered  to  her. 

Geo.  Denny,  Jr.,  for  appellant;  T.  N.  Allen  for  appellee. 

EVANS  v.  COMMONWEALTH. 

NORRIS  v.  SAME. 

WEIS  v.  SAME. 

Filed  December  19,  1888.    Appeal  from  Lawrence  Circuit  Court.    Opinion 

of  the  oourt  by  Judge  Bowden,  reversing. 

1.  Local  option— Indictment— An  indictment  under  the  local  option  law, 
or  under  the  act  of  May  5,  1880,  regulating  the  sale  of  liquor  by  druggists, 
need  not  allege,  in  order  to  show  that  the  local  option  law  was  in  force,  that 
the  county  oourt  had,  upon  the  petition  of  twenty  or  more  voters  of  the  dis- 
trict, ordered  the  vote  to  be  taken.  It  is  sufficient  to  allege  that  the  vote, 
resulting  in  a  majority  against  the  sale,  was  taken,  compared  and  certified 
to  the  county  court,  and  the  certificate  thereof  entered  upon  the  order  book. 

2.  Same— At  the  time  of  the  amendment  of  the  charter  of  Louisa  the  local 
option  law  was  in  force.  That  amendment  requires  the  trustees  to  take  a 
vote  at  the  succeeding  August  election,  and  every  two  years  thereafter,  for 
or  against  the  sale  of  liquor,  and  provides  that  if  the  vote  is  for  the  sale, 
the  trustees  are  authorized  to  grant  license,  etc.  It  does  not  appear  that 
any  vote  has  ever  been  taken.  Held— That  the  right  of  civil  district,  of 
which  Louisa  is  a  part,  to  prohibit  the  sale  of  liquor  is  not  taken  away  by 
the  amendment  to  the  charter. 
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8.  Punishment  at  hard  labor  for  nonpayment  of  fine— The  act  of  April  10, 
1878,  providing  for  punishment  at  hard  labor  on  the  county  roads  for  the 
nonpayment  of  fines,  applies  only  to  penalties  imposed  by  chapter  29  of  the 
General  Statutes.  It  was,  therefore,  error  in  this  case,  under  the  act  of  May 
5,  1880,  regulating  the  sale  of  liquor  by  druggists,  to  adjudge,  upon  the  ver- 
dict of  the  jury,  that  the  defendant  should  be  thus  punished  if  his  floe 
should  not  be  immediately  paid  or  replevied. 

Alex.  Lackey  and  G.  W.  Castle  for  appellants;  P.  W.  Hardin  and  S.  G. 
Kinner,  for  appellee. 

ELIZABETHTOWN,  LEXINGTON  &  BIG  SANDY  R.  R.  CO.  v.  BEAM. 
Filed  December  19,  1888.     Appeal  from  Boyd  Circuit  Court.     Opinion  of  the 
court  by  Judge  Bowden,  reversing. 

1.  Railroads— Negligence— Evidence— To  appellee's  action  against  appel- 
lant to  recover  damages  for  injuries  to  two  horses,  alleged  to  have  been 
negligently  run  over  on  a  public  crossing  in  a  town,  the  company  pleaded 
the  contributory  negligence  of  the  driver  of  the  team,  and  denied  the  negli- 
gence imputed  to  it.  Held— That  on  this  issue  it  was  competent  for  the 
company  to  prove  that  the  driver  was  drunk. 

2.  Same— An  ordinance  of  the  town  regulating  the  speed  of  trains  passing 
through  it  oould  not  render  negligent  a  course  of  conduct  which  was  not 
negligent,  and  was,  therefore,  nor.  competent  evidence. 

S.  Same— The  running  or  a  train  along  the  streets  of  a  town  at  a  greater 
rate  than  six  miles  per  hour  is  not  conclusive  evidence  of  negligence. 
"Whether  negligence  or  not  depends  on  the  circumstances;  as,  for  instance, 
whether  it  was  a  street  through  the  populous  part  of  the  town. 

4.  Same— The  record  of  the  appraisers  of  the  stock  was  not  competent  evi- 
dence. Whether  the  statute  providing  for  an  appraisement  and  the  penalty 
of  25  per  cent,  applies  in  a  case  like  this  is  not  determined. 

5.  Same— Instructions— An  instruction  ignoring  the  existence  of  any  duty 
on  the  part  of  the  employes,  except  that  of  preventing  collisions  at  crossings,. 
was  erroneous. 

Breckinridge  &  Shelby  for  appellant. 

CITY  OF  NEWPORT  v.  VAN  VOAST. 
SAME  v.  ROOT. 
Filed  December  19,  1888.    Appeal  from   Campbell  Circuit   Court.    Opinion 
of  the  court  by  Judge  Bowden,  reversing. 

Municipal  taxation— The  city  of  Newport  has  the  power  under   its  charter 
to   tax   ohoses  inaction.     (City  of  Newport  v.  Ringo's  Ex 'ors.     Opinion  of 
Court  of  Appeals,  December  «.  1888.) 
E.  W.  Hawkins  for  appellaut;  O.  W.  &  A.  T.  Root  for  appellees. 

WASHINGTON  COt^NTY  COURT  v.  McKEE. 
Filed  December  19,  18S8.     Appeal  from  Washington  Circuit  Court.     Opinion 
of  the  court  by  Judge  Barbour,  reversing,  Presiding  Judge  Ward,  dissent- 
ing. 

Allowances  by  county  courts— Interest— Appellee,  as  an  attorney  under 
the  employment  of  numerous  taxpayers  of  Washington  county,  instituted  a 
suit  to  relieve  the  county  from  a  large  subscription  made  by  the  county 
court  to  the  capital  stock  of  a  railroad  company.  The  suit  having  resulted 
in  a  judgment  exoneratinar  the  county  from  liability,  an  act  of  the  legisla- 
ture was  passed  authorizing  the  county  court  to  levy  a  tax  to  pay  the  costs 
incurred  by  its  citizens  in  the  prosecution  of  this  suit,  including  attorneys' 
fees.  The  act  provided  that  the  county  court  should  pa}'  over  to  the  several 
persons  entitled  the  money  arising  from  the  tax,  or  pay  the  indebtedness  ont 
of  any  funds  it  might  then  have  on  hand,  or,  with  the  consent  of  said  attor- 
neys' agents,  issued  the  bonds  of  the  county,  payable  to  such  agents  or 
attorneys,  with  interest  from  date,  the  time  of  payment  and  the  rate  of  ia- 
terest  to  be  agreed  on  by  the  parties.  Under  this  act  the  county  judpH  and 
justices,  as  a  court,  made  an  order  of  record,  whereby  they  assumed  for  the 
county  to  pay  the  attorneys'  fees,  among  others  a  fee  of  $6,000  to  appellee. 
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and  to  pay  the  same  a  tax  was  levied ;  and  it  was  further  ordered  that  if 
nid  levy  should  not  be  sufficient  the  court  could  make  an  annual  levies, 
until  the  required  sum  should  be  raised.  Although  the  appellee  has  been 
paid  $6,000,  he  is  asking  a  mandamus  to  compel  the  oounty  court  to  make  a 
levy  to  pay  an  alleged  balance,  claiming  that  he  was  entitled  to  interest 
from  the  date  of  the  order  of  the  county  court.  Held— That  the  order  of  the 
oounty  court  is  in  no  wise  different  from  any  other  allowance  made  by  the 
oounty  court,  and  such  allowances  do  not  bear  interest  unless  the  court,  by 
its  order,  assumes  to  pay  interest.  Parol  testimony  is  not  competent  to 
show  that  interest  was  agreed  to  be  paid. 

Presiding  Judge  Ward,  dissenting,  holds  that  the  order  of  the  oounty  court 
was  a  contract,  made  pursuant  to  the  act  of  the  legislature,  whereby  the 
county  assumed  to  pay  the  debt  of  the  taxpayers  to  appellee,  and  as  that 
debt  bore  interest  the  county,  by  its  oontract,  assumed  to  pay  interest. 

C.  C.  Mo  Cord  and  J.  W.  Lewis  for  appellant;  W.  D.  Harrison  for  appellee. 

HUBBARD  v.  COMMONWEALTH. 
SAME  v.  SAME. 
Filed  December  19,  1888.    Appeal  from  Carter  Circuit  Court.     Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Local  option— The  character  of  an  election  under  the  local  option  law 
oan  not  be  affected  by  an  expression  in  the  order  of  the  county  judge  which 
would  seem  to  limit  or  extend  the  questions  to  be  voted  on,  as  it  was  never 
intended  that  he  should  prescribe  the  terms  or  the  conditions  of  the  election, 
or  determine  the  questions  to  be  voted  on.  It  was,  therefore,  immaterial  in 
this  case  that  the  order  of  the  oounty  judge  directed  the  vote  to  be  taken  as 
to  whether  spirituous  or  vinous  liquors  should  be  sold,  omitting  malt  liquors. 

2.  Same— It  is  not  necessary  that  any  special  words  should  be  written  at 
the  head  of  the  columns  of  the  poll-book.  Any  word  or  words  which  indi- 
cate how  the  voter  voted  is  sufficient.  Nor  is  it  material  whether  or  not  the 
words  at  the  head  of  the  different  pages  are  the  same. 

8.  Same— The  statute  does  not  require  the  officers  of  the  election  to  make 
a  certificate  as  to  the  result  of  the  election —at  least  no  form  is  prescribed. 
And  the  fact  in  this  case,  that  they  certified  that  the  vote  for  the  sale  of 
"spirituous"  liquors  was  so  much,  and  the  vote  against  so  much,  does  not 
exclude  the  idea  that  the  voters  voted  either  for  or  against  the  sale  of  "spirit- 
uous, vinous  or  malt"  liquors. 

4^  Same— The  time  of  the  election  is  immaterial,  provided  the  vote  has 
been  taken,  and  the  law  was  jn  operation  at  the  time  of  the  sale  of  the  liquor. 

5.  Punishment  at  hard  labor  for  nonpayment  of  fine— The  act  of  April  10, 
1878.  providing  for  the  punishment  at  hard  labor  for  the  nonpayment  of  fine 
applies  onlv  to  penalties  imposed  by  chapter  29  of  the  General  Statutes,  and 
as  the  local  option  law  is  not  a  part  of  that  chapter  it  was  error  to  allow 
the  jury  to  apply  the  statute  in  this  case. 

T.  W.  Mitchell  and  R.  D.  Davis  for  appellant. 

MORRISON  v.  MORRISON. 
Filed  January  16,  188P.     Appeal  from  Christian   Circuit  Court.     Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming  in   part  and  reversing  in 
part,  Judge  Barbour  dissenting. 

1.  Divorce  and  alimony— This  court  has  no  power  to  review  or  reverse  the 
judgment  of  divorce  from  bed  and  board  granted  to  appellee,  but  may  re- 
view, and,  if  erroneous,  reverse  the  judgment  granting  appellee  alimony. 

2.  Same— In  actions  for  divorce  the  facts  as  to  residence  must  be  proved  by  - 
witnesses  certified  by  the  officer  taking  depositions  to  be  personally  known 
to  him  as  worthy  of  credit. 

8.  Same — Ponding  an  action  for  divorce  the  court  should  allow  the  wife 
maintenance  until  she  has  an  opportunity  to  prepare  her  case  for  trial;  and 
as  the  affidavit  of  the  wife  for  a  continuance  in  this  case  presented  a  good.. 
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reason  for  not  having  her  case  ready  for  trial  at  the  time  to  which  an  allow- 
ance had  been  made  without  objection,  It  was  proper  to  continue  the  allow- 
ance to  ar  o  ther  term .  • 

4.  Same— If  the  husband's  conduct  is  such  as  not  to  endanger  the  peace 
and  comfort  of  the  wife,  even  though  it  may  not  reach  her  conception  of 
affection  and  love,  it  is  her  duty  in  law  to  remain  with  him,  and  if  she 
leaves  him  he  is  without  legal  fault,  either  in  the  original  abandonment  or 
in  its  continuance,  provided  be  "keeps  the  door  open  to  her  return  during 
the  time  within  which  the  law  says  that  overtures  of  reconciliation  must  be 
received  in  the  same  spirit  in  which  they  are  offered,"  and,  therefore,  tin 
wife  is  not  entitled  to  alimony. 

Judge  Barbour,  dissenting,  holds  that  if  a  proud,  sensitive  wife— a  woman 
whose  honor  and  virtue  is  above  suspicion— in  a  fit  of  anger  leaves  her  bus- 
band's  home  without  due  cause,  he  can  not  accept  the  situation,  and  indi- 
cate to  her  in  a  manner  more  forcible  than  any  words  he  could  utter,  thai 
the  doors  of  his  home  are  closed  to  her,  and  yet  say  that  her  continued  aban- 
donment is  without  fault  on  bis  part.  And  while  the  wife's  leaving  in  this 
case  may  have  been  her  own  fault,  yet,  as  she  was  then  pregnant,  toe  hus- 
band, upon  hearing  of  her  subsequent  confinement,  should  have  gone  to  ber, 
as  he  should  have  done  also  upon  bearing  of  the  death  of  the  obild.  Bat  as 
he  did  not  visit  her  or  send  her  one  message  of  sympathy  or  kindness,  she 
could  not  believe  that  the  door  of  his  home  would  open  to  her,  and  the  con- 
tinuance of  the  abandonment  was  his  fault. 

W.  F.  Browder  for  appellant;  John  Feland  for  appellee. 

Mcdowell  v.  pool. 

Filed   January  16,  1800.    Appeal  from   Louisville  Law  and   Equity  Court. 

Opinion  of  the  court  by  Judge  Barbour,  affirming. 

Affirmance  as  delay  case— As  no  exceptions  were  reserved  to  any  of  tie 
rulings  of  the  court,  and  there  were  no  grounds  of  complaint  upon  the  part 
of  the  appellant  on  account  of  any  of  the  rulings  of  the  court,  this  oourtii 
constrained  to  believe,  in  view  of  the  failure  of  the  appellant  to  perfect  the 
appeal  granted  by  the  lower  court,  and  bis  delay  in  perfecting  the  appeal 
subsequently  granted  by  the  clerk  of  this  court,  that  the  appeal  is  prosecuted 
for  delay  merely. 

R.  T.  Colston  for  appellant:  J.  B.  &  R.  C.  Einkead  for  appellee. 

ROWLAND  v.  DOOLIN'S  ADM'R. 
Filed  January  16.  1889.    Appeal  from  Madison  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Decedents'  estates— Consideration  for  contract— Upon  the  death  of  one 
to  whom  a  debt  is  due  the  debt  passes  to  his  administrator,  who  alone  has 
the  legal  right  to  collect  it.  and  an  undertaking  by  the  debtor  to  pay  to  the 
widow  or  children  of  the  creditor  is  without  consideration,  and  does  not 
affect  this  right  of  the  administrator. 

2.  Contract  for  benefit  of  third  person— A  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  is  the  proper  person  to 
sue,  and  the  beneficiary  is  neither  a  necessary  or  proper  party;  therefore, the 
obligor  discharges  his  undertaking  by  a  payment, to  the  person  with  whom, 
or  in  whose  name,  the  contract  was  made. 

An  obligation  which  recites  that  there  is  "due",  to  R.  by  the  obligor  a 
certain  sum,  and  after  stating  the  consideration  for  the  obligation  states 
that  it  is  executed  to  secure  to  R  "and  her  three  children"  the  payment  of 
the  sum  named,  is  a  promise  to  pay  to  R.  for  the  benefit  of  herself  and  ber 
children,  and  the  payment  to  R.  of  the  sum  promised  discharged  the  under- 
taking, and  the  children  of  R.  have  n*  ri^ht  of  notion  thereon. 

C.  F.  &  A.  R.  Bnrnam  and  J.  A.  Sullivan  for  appellant;  W.  B.  Smith, 
T.  J.  Scott  and  C.  H.  Breck  for  appellee. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by  VjOOQlC 


Tlje  Kentucky  J^aW  Keporter 


EDITOR; 

WALTER  G.  CHAPMAN 

■  Frankfort,  Ky. 

Vol.  10.                  MARCH  15,  1887. 

No.  17 

KENTUCKY  COURT  OF  APPEALS. 

RUGLES  v.  FaNNIAN. 
(Filed  October  2,  1888— Not  to  be  reported.) 

1.  Boundary— In  this  case,  which  involves  the  question  whether  a  fence, 
which  appellee  has  removed,  was  on  appellant's  land,  as  the  appellant's 
deed,  by  the  calls  of  which  be  is  bound,  calls  to  commence  at  a  known  and 
well  defined  corner,  and  to  run  thence  so  many  feet  and  inches  to  appellee's 
corner,  and  it  appears  that  to  run  said  distance  from  the  first-named  corner  the 
fence  in  controversy  will  not  be  reached,  but  will  be  left  on  appellee's  land, 
the  appellant  has  failed  to  manifest  a  paper  title. 

2.  Adverse  possession— Although  appellant  has  been  in  possession  up  to 
and  including  the  fence  in  controversy  for  more  than  fifteen  years,  yet,  as 
the  evidence  shows  that  his  possession  has  been  amicable  and  not  adverse, 
he  has  not  acquired  title  by  possession. 

Coleman  &  Son  for  appellant. 

Samuel  J.  Pugh  for  appellee. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  and  appellee  desire  this  case  to  be  settled  by  this  court  on 
its  merits  rather  than  on  technical  grounds.  Is  the  fence  in  controversy  on 
the  appellant's  or  the  appellee's  lot  of  ground?  Said  lots  adjoin  each  other, 
and  the  appellant's  and  appellee's  vendors  derived  their  respective  titlea 
from    the  same  vendor. 

The  deed  under  which  the  appellant  claims  calls  to  commence  "at  the 
corner  of  Burley's  stone  house,  and  running  thence  down  Second  street  41  }£ 
feet  to  the  appellee's  corner. "  It  is  clear,  from  the  surveyor's  report,  that 
to  run  said  distance  from  said  corner  the  fence  in  controversy  will  not  be 
reached,  and  will  be  left  on  the  appellee's  land.  There  is  nothing  in  the 
record  showing  that  the  surveyor  made  a  mistake  in  running  said  line 
The  appellant's  deed  calls  to  commence  at  a  known  and  well-defined  corner't 
and  to  run  thence  so  many  feet  and  inches  to  the  appellee's  corner,  and  by 
the  calls  in  this  deed  the  appellant  is  bound,  at  least  so  far  as  a  manifesta- 
tion of  a  paper  title  is  concerned. 
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But  the  fence,  which  the  appellant  claims  to  be  on  his  land,  was  built  as 
far  back  as  1860  by  the  appellant's  vendor,  which  fence  has  been  kept  up  by 
said  vendor  and  the  appellant  ever  since.  And  if  it  be  true  that  the  appel- 
lant and  bis  vendor  have  held  the  strip  of  ground  to  said  fence  all  of  the 
time,  olaiming  it  as  their  own,  then,  the  same  having  been  so  held  for  fifteen 
years  and  more,  the  appellant's  title  to  said  strip  of  ground,  including  said 
fence,  was  perfeoted,  and  the  appellee  had  no  right  to  remove  any  pait  of 
said  fence. 

The  appellant's  vendor,  Tell,  says  that  he  built  said  fence  upon  the  divid- 
ing line  between  him  and  the  appellee's  vendor.  The  appellee's  vendor  says 
that  Tell  built  hi3  house  nearly  or  quite  on  said  line,  and  afterwards,  when 
he  came  to  build  the  fence,  he  found  that  to  build  it  on  the  line  he  would 
not  have  a  passway  around  his  house,  so  he  obtained  the  consent  of  his,  the 
appellee's,  vendor,  Ingrain,  to  build  the  fence  over  on  his  lot  so  as  to  give  a 
passway  around  the  house,  said  Tell  agreeing  that  the  land  belonging  to  In- 
gram, inside  of  said  fence,  should  be  held  amicably  with  the  right  of  Ingram 
to  the  house.  In  this  n  grain  is  corroborated  by  another  witness.  Tell  ig 
not  corroborated.  Also  the  appellee  testifies  that,  after  he  purchased  the 
Ingram  lot,  Tell  paid  him  a  nominal  sum  as  rent  for  the  strip  of  ground 
inside  of  said  fence  as  a  recognition  of  the  appellee's  right  to  the  same.  The 
appellee  also  testifies  that  after  the  appellant's  purchase  from  Tell  he  and 
the  appellant  had  some  dispute  about  the  division  line,  and  they  agreed  that 
it  should  be  about  midway  between  the  corner  of  the  appellant's  bouse  and 
said  fence.  The  appellant  Fays  that  there  is  no  truth  in  said  statement. 
But  the  appellee  is  corroborated  by  other  witnesses,  and  the  appellant  is  not. 
These  agreements  show  that  said  strip  of  ground  was  held  by  the  appellant 
and  his  vendor  amicably  with  the  right  of  the  appellee  and  his  vendor,  and, 
such  being  the  case,  the  appellant  could  acquire  no  right  to  the  same  hypos- 
session,  fur  the  reason  that  it  takes  an  adverse,  and  not  a  friendly,  holding 
of  land  to  acquire  a  title  thereto  by  possession.  The  circuit  court  fixed  the 
line  between  the  appellant  and  appellee  at  the  place  that  they  agreed  upon,  ! 

which  is  fully  as  favorable  to  the  appellant  as  the  facts  of  the  case  justified, 
and,  as  the  line  thus  fixed  does  not  include  said  fence,  but  leaves  the  same 
on  the  a  pel  lee's  land,  it  follows  that  he  bad  the  right  to  remove  the  same.  ; 

The  judgment  of  the  circuit  court  is  affirmed.  | 


FOX  v.  MT.  STERLING  NATIONAL  BANK. 

(Filed  January  10,  1889— Not  to  be  reported.) 

Conclusiveness  of  judgment— In  an  action  instituted  for  that  purpose,  the 
land  of  a  married  woman  was  subjected  to  the  payment  of  a  note  executed 
by  her  and  her  husband,  which  recites  on  its  face  that  it  was  given  for  neces- 
saries furnished  the  family.  The  wife  attacks  the  judgment  rendered  in 
that  action,  setting  up  the  fact  that  the  note  was  procured  by  fraud.  The 
only  reason  assigned  for  failing  to  make  the  defense  in  the  original  action  is 
that  she  was  ignorant  of  what  the  note  contained  and  of  the  nature  of  the 
proceeding  against  her.  Held— That  this  affords  no  ground  for  attacking 
the  judgment.     The  defense  should  have  been  made  in  the  original  action. 

T.  H.  Hines  and  V.  B.  Young  for  appellant. 
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Lewis  Apperson  for  appellee. 

Appeal  from  Montgomeiy  Circuit  Court. 

OplnioD  of  the  court  by  Judge  Pryor. 

The  facts  alleged  in  the  petition  might  have  been  presented  as  a  defence  U> 
the  original  action,  but  it  is  too  late,  after  judgment  has  been  rendered  and 
the  land  of  the  wife  subjected  to  the  payment  of  the  note,  to  set  up,  for  the 
first  time,  the  alleged  fraud  on  the  part  of  the  bank  in  procuring  the  note 
and  obtaining  the  judgment.  The  note  is  signed  by  both  husband  and  wife, 
-and  recites  on  its  face  that  it  was  given  for  necessaries  furnished  the  family. 

Suit  was  instituted  on  the  note,  and  the  land  of  the  wife  subjected  to  its 
payment.  Whether  a  mortgage  was  executed  by  the  wife  to  secure  the  debt, 
•or  the  proceeding  was  simply  to  subject  the  wife's  estate  to  the  payment  of 
the  debt,  does  not  appear,  but  that  her  land  was  subjected  in  a  proceeding 
to  which  she  was  a  party  is  admitted,  and  in  an  action  on  the  note  that  she 
bow  alleges  was  obtained  by  fraud. 

There  is  no  reason  whatever  assigned  for  her  failure  to  make  the  defense 
in  the  original  action,  except  that  she  was  ignorant  of  what  the  note  con- 
tained and  the  nature  of  the  proceeding  against  her.  Ihis  affords  no  ground 
for  attacking  the  judgment  in  an  independent  proceeding.  The  defense 
530uld  and  should  have  been  made  when  the  bank  was  attempting  to  subject 
her  land.  The  note  was  the  basis  of  the  action.  The  wife  signed  it,  and  an 
inspection  of  the  record  would  have  shown  its  contents,  and  that  the  prop- 
erty of  the  wife  was  sought  to  be  subjected  to  the  payment  of  the  debt. 

The  judgment  dismissing  the  petition  was  proper,  and  is  affirmed. 

Judge  Holt  not  sitting. 


ROWE,  EX'OR  OF  HINTON  v.  FOGLE,  &c. 

(Filed  January  10,  1889.) 

Attorney's  lien— When  a  plaintiff  in  good  faith  dismisses  his  action, 
whether  in  contract  or  tort,  receiving  nothing  from  the  defendant,  the  at- 
torney for  the  plaintiff  has  no  lien  for  his  fee,  and,  therefore,  must  look  to 
the  plaintiff  and  not  the  defendant. 

E.  D.  Walker  and  E.  W.  Hines  for  appellant. 

T.  H.  Hines  and  J.  E.  Fogle  for  appellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  lien  asserted  or  allowed  an  attorney  for  his  services  in  this  State  is 
purely  statutory.  Where  the  demand  arises  out  of  contract  and  is  placed  in 
the  bands  of  an  attorney  to  In?  collected  by  suit  or  otherwise,  the  attorney 
has  a  Hen,  or  where  the  claim  is  reduced  to  judgment,  whether  in  contract 
or  for  a  tort,  or  the  property  is  recovered,  the  attorney  has  his  lien.  (Gen- 
oral  Statutes,  chapter  5,  article  1.  section  15.)  The  payment  by  the  debtor 
to  the  creditor  of  a  claim  arising  out  of  contract,  with  notice  that  it  is  in 
the  hands  of  an  attorney  for  collection,  will  not  deprive  the  attorney  oi 
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lien,  and  an  action  brought  by  the  attorney  would  be  deemed  sufficient  no* 
tice.  Suppose,  however,  that  no  action  is  brought,  and  the  plaintiff  regards 
his  claim  as  worthless,  and  proposes  to  withdraw  it  from  the  attorney,  or  to 
dismiss  it  after  suit  has  been  instituted,  is  the  statute  giving  the  lien  to  be 
so  construed  as  to  prevent  an  abandonment  of  the  claim,  if  done  in  good 
fa4th,  and  not  with  a  view  of  defeating  the  lien?  Such  a  construction 
would  result  in  useless  litigation,  and  compel  the  payment  by  the  defendant 
to  the  attorney  of  the  plaintiff  of  his  fee,  or  submit  to  a  litigation,  upon  an 
alleged  cause  of  action,  when  both  parties,  plaintiff  and  defendant,  agree 
that  no  recovery  can  be  had. 

When  the  defendant  has  paid,  or  agrees  to  pay,  the  plaintiff  for  withdraw- 
ing  the  suit,  or  the  claimant  receives  a  consideration  for  forbearing  to  sue 
when  the  claim  is  in  the  hands  of  the  attorney,  and  so  known  to  the  defend- 
ant, the  rule  would  be  different.  In  cases  of  tort  before  judgment  thia 
court  has  held,  and  still  holds,  that  the  statute  under  which  such  liens  are 
asserted  does  not  prevent  the  parties  from  settling  the  litigation,  and  in  such 
a  case  the  attorney  must  look  alone  to  bis  client  for  compensation.  In  thia 
case  both  the  parties,  plaintiff  and  defendant,  agreed  that  the  action  In  wbicb 
the  lien  is  asserted  should  be  dismissed,  each  party  paying  his  own  costs. 

Nothing  was  recovered  by  the  defendant  from  the  plaintiff,  and  no  recov- 
ery had  by  the  latter,  and  there  is  nothing  in  the  record  showing  that  the- 
object  to  be  accomplished  was  to  defeat  the  claim  of  the  attorneys  for  their 
services.  The  plaintiff,  in  good  faith,  dismissed  the  action,  and  there  waa 
no  reason  for  compelling  the  defendant  to  pay  the  attorneys  of  the  plaintiff 
1100,  or  any  other  sum  for  their  services.  They  must  prosecute  their  claim, 
against  the  plaintiff,  and  not  the  defendant. 

The  judgment  below  is  reversed,  with  directions  to  discbarge  the  rule. 


WOOLFOLK,  &c.  v.  RICHARDSON. 
(Filed  January  10,  1889— Not  to  be  reported  ) 

1.  Husband  and  wife-R.  entered  upon  land  under  a  bond  for  title  from 
F.,  his  wife's  father.  F.  had  no  title,  and  R. ,  in  order  to  acquire  the  title- 
from  hostile  claims,  paid  as  much  for  the  land  as  it  was  worth  when  be  en- 
tered. R.  's  wife  having  died,  he  married  a  second,  time,  and  afterward  con- 
veyed this  land  to  the  children  of  the  second  marriage.  In  this  action  by  the 
children  of  the  first  marriage  against  the  children  of  the  second  marriage  la 
recover  the  laud  the  plaintiffs  claim  that  their  father  entered  upon  the  land 
in  right  of  their  mother  under  a  gift  to  her  from  her  father,  and  that  tbey 
are  entitled  to  the  land  as  her  heirs,  their  father,  who,  they  claim,  bad  only 
a  life  estate,  being  dead.  Held— That  under  the  circumstances  the  chancellor 
properly  refused  to  permit  a  recovery  by  the  plaintiffs  upon  the  testimony, 
by  no  means  satisfactory,  that  their  father  entered  on  the  land  in  right  of 
his  wife,  their  mother. 

2.  Limitation— The  plaintiffs'  cause  of  aotion.  if  any  they  had,  did  not 
accrue  until  the  termination  of  their  father's  life  estate. 

H.  T.  Kendall  and  E.  Butler  for  appellants. 
Lewis' &  Farleigh  for  appellee. 
Appeal  from  Meade  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 
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t>.  C.  Richardson  was  twice  married,  and  died  in  the  year  1882,  leaving 
children  surviving  him,  the  offspring  of  each  marriage. 

His  first  wife  was  the  daughter  of  Daniel  Fulton,  and  her  childien  are 
«uing  the  children  of  the  second  wife  to  recover  a  tract  of  land  in  the  pos~ 
-session  of  the  appellee,  alleging  that  it  belonged  to  their  mother,  and  their 
father,  being  tenant  by  the  curtesy  only,  the  land  passed  to  them  at  his 
-death.  O.  C.  Richardson,  the  father  of  these  litigants,  bad  been  in  the  con- 
tinued possession  of  the  land  for  nearly  half  a  century,  and  then  sold  and 
-conveyed  it  to  the  children  of  the  second  marriage  in  the  year  1875.  and  they 
nave  been  in  possession  since  that  time. 

This  possession,  however,  was  not  adverse  to  the  claim  of  the  appellants 
<the  children  of  the  first  wife),  if  their  father  entered  upon  the  land  in  right 
■of  his  wife  under  a  gift  to  her  from  her  father,  Samuel  Fulton.  Holding 
under  the  title  of  his  wife,  these  appellants  could  not  sue  until  the  termina- 
tion of  their  father's  life  estate,  and  he  lived  until  the  year  1882.  There  is 
some  testimony  of  a  slight  character  conducing  to  show  that  the  father  went 
upon  this  land  under  the  title  of  his  wife's  father,  Samuel  Fulton,  and  that 
it  was  a  gift  from  Fulton  to  his  daughter;  but,  on  the  other  hand,  it  is  made 
manifest  that  Fulton  had  no  title  to  this  land,  and  that  O.  C.  Richardson, 
-after  he  took  possession,  purchased  the  title  of  the  elder  grant,  and  obtained 
a  conveyance  from  the  commissioner,  and  while  such  a  purchase  might  be 
held  to  enure  to  the  benefit  of  his  wife,  the  testimony  further  shows  that  O. 
"C.  Richardson  held  the  bond  of  Daniel  Fulton  for  title,  and  that  this  was 
the  inducement  for  him  to  settle  on  this  land.  When  he  entered  upon  it 
the  land  was  of  hut  little  value,  and  he  evidently  paid  more,  or  as  much,  for 
tbe  land  in  order  to  acquire  the  title  from  hostile  claims  than  it  was  worth 
when  he  entered. 

So  with  no  title  in  Daniel  Fulton,  or  if  with  a  title,  the  anc.  stor  o!  these 
litigants  having  entered  under  a  bond  from  Fulton  to  make  him  the  deed, 
-and  Richardson  having  in  fact  obtained  the  title  by  purchasing  these  con- 
flicting claims,  the  chancellor  very  properly  refused  to  permit  a  recovery  by 
these  appellants  upon  testimony,  by  no  means  satisfactory,  that  their  father 
•entered  on  this  land  in  right  of  his  wife  (their  mother). 

Besides,  Richardson,  the  father,  made  to  these  appellees,  children  by  the 
last  wife,  a  general  warranty  deed  for  the  land  in  controversy,  the  consid- 
eration being  love  and  affection,  and  as  an  advancement  to  them  of  so  much 
-of  bis  estate.  He  had  made  advancements  to  these  appellants,  and  was  en- 
deavoring to  make  such  a  disposition  of  his  estate  between  his  children  as 
be  deemed  just  and  equitable,  and  under  the  facts  of  the  record  we  perceive 
no  reason  for  holding  that  the  father  was  so  unjust  to  the  children  by  bis 
tfrst  wife  as  to  deprive  them  of  their  patrimony  that  he  might  enrich  the 
-children  of  his  last  wife. 
Judgment  affirmed. 


CLARK  v.  MILLER. 
(Filed  January  10,  1889. ) 
1.  The  husband  is  liable  for  the  wife's  debts  contracted  before  marriage  to 
the  extent  of  the  value  of  personal  estate  which  he  has  received  by  her;  and 
it  is  immaterial  that  the  personal  estate  which  he  has  thus  received  was  ex- 
empt from  seizure  for  debt  when  held  by  the  wife  prior  to  her  marriage,  and 

Digitized  by  VjOOQlC 


692  CLABK  V.  MILLER. 

Is  sti  11  exempt  in  the  husband's  hands.     Notwithstanding  this  fact,  be  1* 
personally  liable  to  the  extent  of  the  value  of  the  personal  estate  received. 

2.  Affidavit  for  attachment— The  affidavit  for  an  attachment  may  be  made 
by  the  plaintiff's  attorney  when  the  plaintiff  is  absent  from  the  county,  and 
If  the  petition  sets  forth  the  grounds  of  attachment  the  attorney's  verifica- 
tion of  the  petition  is  a  sufficient  affidavit.  He  thereby  makes  the  statement 
of  the  client  his  own  affidavit. 

8.  Same— The  statement:  "He  says  statements  in  the  foregoing  petition 
are  true,"  is  a  sufficient  verification  to  authorize  an  attachment,  being  a  sub- 
stantial compliance  with  the  statute.  It  is  manifest  that  the  omission  of 
the  word  "the"  was  a  mere  oversight  of  the  draftsman. 

Ghas.  Carroll  for  appellant. 

Farleigh  &  Straus  for  appellee. 

Appeal  froni  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  W.  H.  Miller,  sues  to  reoover  a  personal  judgment  against 
the  appellant,  L.  W.  Clark,  upon  a  debt  created  by  the  wife  of  the  latter 
prior  to  her  marriage  to  him,  upon  the  ground  that  he  received  by  her  per- 
sonal property  greater  in  value  than  the  debt. 

A  recovery  is  resisted  upon  the  ground  that  before  and  at  the  time  of  their 
marriage  she  was  a  bona  fide  housekeeper  with  a  family,  of  this  Common- 
wealth ;  that  all  the  personal  property  then  owned  by  her,  and  received  by 
her  husband  from  her,  was,  under  the  law,  exempt  from  seizure  for  debt* 
and  that  upon  their  marriage  he  at  once  became,  and  has  ever  since  re- 
mained, a  housekeeper  with  a  family,  owning  no  personalty  save  that  re- 
ceived from  his  wife. 

Section  4,  article  2,  chapter  52  of  the  General  Statutes  provides:  "The 
husband  shall  not  be  liable  for  any  debt  or  responsibility  of  the  wife  con- 
tracted or  incurrHd  before  marriage,  except  to  the  amount  or  value  of  what- 
ever he  may  receive  by  her  independent  of  real  estate." 

It  is  urged  that  his  liability  should  be  confined  to  the  value  of  snob  prop* 
erty  derived  by  him  from  the  wife  as  was  liable  for  ber  debts  prior  to  the 
marriage;  that  this  is  the  proper  construction  of  the  statute,  and  that  it 
would  be  unreasonable  to  hold  him  responsible  to  her  creditor  for  the  value- 
of  property  which,  when  it  was  held  by  her,  could  not  be  reached  for  her 
debt,  and,  as  is  now  claimed,  can  not  now  be  taken  from  him  by  reason  of 
the  exemption.  In  other  words,  that  the  change  of  ownership  by  reason  of 
the  marriage  has  not  prejudiced  the  creditor. 

The  language  of  the  statute  is  quite  comprehensive.  It  makes  the  hus- 
band liable  for  the  value  of  whatever  he  receives  by  the  wife,  aside  from 
real  estate.  Its  terms  certainly  include  property  which  was  exempt  to  the 
Wife  prior  to  the  marriage.  In  arriving,  however,  at  the  proper  construction 
of  a  statute  the  words  are  not  alone  to  be  considered;  but  the  intention  of 
the  law  maker,  as  well  as  the  reason  for  its  enactment,  and  indeed  the  spirit 
and  purpose  of  it,  are  rather  to  be  regarded.  The  lauguage  employed  is  bat 
an  aid  to  their  ascertainment. 

By  the  strict  rule  of  the  common  law  the  husband  is  liable,  during  cover- 
ture, for  all  the  debts  of  the  wife  contracted  prior  to  their  marriage,  al~ 
though  she  may  come  to  him  entirely  portionless.  This  rule  was  not  only 
unjust,  but  inimical  to  the  creation  of  the  marriage  relation.  Our  legisla- 
ture, therefore,  changed  it.  and  made  the  husband  responsible  only  to  tb» 
extent  of  the  value  of  the  property  received  by  him.    The  only  reason  for» 
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and  the  only  test  of,  this  liability  furnished  in  the  act  by  the  law-making 
power  is  the  reception  of  the  property,  and  to  it  we  must  look  in  determin- 
ing the  extent  of  this  innovation  upon  the  common  law  instead  of  the  con- 
dition of  the  wife's  creditor  before  and  after  her  marriage.  Prior  thereto* 
she  was  personally  liable  for  the  debt.  Her  right  to  say  that  the  property 
was  exempt  from  seizure  for  its  payment  was  personal  to  her,  arising  out  of 
her  condition.  She  might  have  paid  it,  if  she  had  chosen  to  do  so,  through 
means  derived  from  this  property.  She  might  have  pledged  it  for  its  pay- 
ment, or,  If  she  had  ceased  to  be  a  housekeeper,  it  would  have  been  liable. 
By  her  marriage,  however,  it  became  the  property  of  her  husband,  and  in 
truth,  it  may  be  properly  said  that  her  creditor  is  prejudiced  by  the  change,, 
or  at  least  may  be,  unless  the  husband  can  be  held  liable  for  its  value.  T he- 
reason  for  this  statutory  liability  is  that  his  estate  has  been  increased  to  the 
extent  of  the  value  of  the  wife's  property.  This  much  has  been  added  to  it„ 
and  whether  the  identical  property  thus  received  be  exempt  or  not  to  him  as. 
the  head  of  a  family,  yet  we  see  no  just  or  sufficient  reason  why  he  should 
not  be  personally  liable  to  the  extent  of  its  value.  Indeed  a  different  rule 
would  lead  to  injustice.  Here  the  creditor  has  attached  a  debt  owing  to  the 
husband,  and  claims  the  right  to  subject  enough  of  it  to  satisfy  his  claim, 
creaied  by  the  wife,  because  the  husband  received  more  in  value  by  the  mar- 
riage than  the  amount  of  it. 

Now  suppose  A  has  $10,000  owing  to  him.  He  marries  B,  who,  at  the  time 
owes  C  1200,  and  gets  by  her  property  worth  $500.  It  becomes  absolutely  his 
by  the  marriage.  He  sells  it,  and  his  estate  then  amounts  to  $10,500,  and  al) 
opportunity  of  payment  to  C  is  gone  unless  A  is  to  be  held  personally  liable. 
In  such  a  case  there  is  no  good  reason  why  the  husband  should  not  be  per- 
sonally liable  for  this  antenuptial  debt  of  the  wife.  His  estate  has  been  in- 
creased that  much  and  more;  he  has  received  the  property;  and  this  is  the 
ground  upon  which  the  legislature,  and  justly,  in  our  opinion,  based  his  per- 
sonal liability.  It  should  not  be  made  to  depend  upon  the  amount  of  prop- 
erty he  owns  at  his  marriage;  nnr  upon  its  previous  status,  but  upon  its 
value  when  he  obtains  it.  He  is  not  to  be  regarded  as  a  donee  or  a  pur- 
chaser. The  common  law  made  him  liable  during  the  coverture  for  all  of 
the  antenuptial  debts  of  the  wife,  whether  he  received  property  by  her  or 
not,  upon  the  score  of  duty  to  discharge  all  of  her  obligations.  He  was  not 
liable  as  a  debtor,  but  as  the  husband.  Our  legislature,  recognizing  the 
hardship  of  this  rule,  restricted  this  liability  to  the  value  of  what  he  might 
receive  by  her.  The  limitation  as  to  tho  liability  was  for  his  benefit,  and  in 
conferring  it  the  legislature  have  seen  proper  to  say,  as  they  had  a  right  to- 
do,  that  he  shall  be  liable  to  the  extent  of  the  value  of  all  the  property  de- 
rived from  her. 

The  law  upon  marriage  vests  the  title  to  the  wife's  personalty  in  the  hus- 
band absolutely.  The  common  law  mado  him  pay  all  of  her  debts  if  enforced 
daring  the  marriage  without  regard  to  what  she  might  bring  him ;  and  the 
statute  has  merely  narrowed  this  liability,  based  upon  duty,  to  a  certain 
limit.  In  our  opinion  the  language  of  the  statute,  the  history  of  the  law 
upon  this  subject,  as  well  as  justice  and  reason,  demand  this  construction. 
The  grounds  of  the  attachment  in  this  case  were  set  out  in  the  petition. 
It,  of  oourse,  purported  to  be  the  statement  of  the  plaintiff.  It  was  verified, 
however,  by  the  attorney,  the  verification  stating  that  the  plaintiff  was  ab- 
sent from  the  county.  Section  196  of  the  Civil  Code  authorizes  the  making 
of  an  order  of  attachment  upon  the  filing  of  an  affidavit  of  the  plaintiff,  set- 
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ting  forth  certain  grounds  for  it,  and  section  550  provides:  "Any  affidavit 
■which  this  Code  requires,  or  authorizes  a  party  to  make,  may,  unless  other- 
wise expressed,  be  made  by  his  agent  or  attorney,  if  he  be  absent  from  the 
county."  It  is  admitted  that  the  attorney  may,  in  the  absence  from  the 
county  of  his  client,  make  the  affidavit;  but  it  is  insisted  that  a  statement 
purporting  to  be  that  of  the  client,  and  then  a  verification  of  it  by  the  attor- 
ney, is  not  sufficient.  In  other  words,  that  the  statement  or  affidavit  of  the 
latter  must  set  forth  the  grounds  of  the  attachment.  He,  however,  verifies 
the  statements  of  the  petition.  He  says  they  are  true.  He  makes  the  state- 
ment of  the  client  his  own  affidavit.  It  has  frequently  been  held  that  if  a 
verified  petition  contains  a  statement  of  all  the  grounds  necessary  to  the 
issual  of  an  attachment  it  will  be  regarded  as  supplying  the  place  of  a  sep- 
arate affidavit,  and  that  it  may  be  verified  by  the  attorney  in  the  absence 
from  the  county  of  the  client.  (Savings  Institution  v.  Bank  of  Wheeling,  1 
Met.,  156.) 

It  is  also  contended  that  the  verification  is  defeotive  upon  the  ground  that 
the  word  ''the"  is  omitted  in  the  statement :  "He  says  that  statements  in  the 
foregoing  petition  are  true."  It  is  manifest  it  was  a  mere  omission  of  the 
draftsman;  and  as  it  is,  it  is  substantially  sufficient. 

These  two  objections  to  the  sufficiency  of  the  order  of  attachment  are  qnite 
technical.  It  is  true  the  remedy  is  an  extraordinary  one,  born  of  the  stat- 
ute, and  its  provisions  must  be  substantially  complied  with;  but  mere  tech- 
nical objections  should  not  be  allowed  to  defeat  their  operation. 

The  judgment  of  the  lower  court  conformed  to  the  views  above  express* d' 
and  is,  therefore,  affirmed. 

Judge  Pryor  delivered  the  following  dissenting  opinion  : 
The  husband  is  not  liable  in  this  case  for  several  reasons:  Fir^,  the  cred- 
itors of  the  wife  had  no  right  to  subject  the  exempted  property  to  the  pay. 
ment  of  their  debts;  second,  the  wife  had  the  right  to  give  or  sell  this 
property  to  another  without  making  the  purchaser  or  donee  responsihle  to 
the  creditors  of  the  wife,  and  the  contract  of  mnniage  vesting  the  title  in 
the  husband  as  against  creditorrs,  he,  like  any  other  purchaser,  is  not  liable 
for  its  value  to  satisfy  the  debts  of  the  wife;  third,  the  husband  owning  no 
property  but  this  obtained  by  the  marriage,  and  it  being  exempt  by  law,  and 
he  a  housekeeper,  the  exemption  followed  the  property;  fourth,  there  can  be 
no  such  rule  in  law  or  equity  that  would  forbid  the  creditor  from  selling  the 
property  because  it  is  exempt,  and  at  the  same  time  make  the  debtor  liable 
for  its  value;  fifth,  in  no  case  can  a  purchaser  for  value  from  the  debtor  be 
held  liable  to  the  creditors  of  the  debtor  for  property  purchased,  where  the 
consideration  has  passed,  if  that  property,  at  the  time,  was  exempt  from 
seizure  and  sale  under  execution.  Whether  the  consideration  was  that  of 
marriage  or  the  payment  of  money  is  Immaterial. 


ALEXANDER,  &o.  v.  NOLAND. 

(Filed  January  17,  1889. ) 

1.  Caveat— Practice— The  filing  of  a  caveat  with  the  register  of  the  land 
office  is  to  prevent  that  officer  from  issuing  a  patent  for  vacant  and  unappro- 
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priatcd  land ;  and  as  the  plaintiffs  in  this  case  rely  upon  a  patent  issued  by 
the  Commonwealth  as  the  foundation  of- their  title  to  the  land  in  contro- 
versy, the  land  was  not  vacant  or  unappropriated,  and,  therefore,  they  had 
no  right  to  enter  a  caveat,  and  the  circuit  court  no  jurisdiction  to  try  it.  and 
the  proceeding  on  it  should  have  been  dismissed.  But  the  case  having  been 
tried  by  a  jury  who  found  for  the  defendant,  this  court  would,  ordinarily, 
<affirm  the  judgment,  the  plaintiffs  having  gained  nothing  by  the  proceed- 
ings; but  as  the  verdict  may  hereafter  embarrass  the  rights  of  the  plaintiffs, 
this  court  will  take  hold  of  an  error  of  the  court  in  instructing  the  jury,  for 
the  purpose  of  reversing  the  judgment  and  directing  the  circuit  court  to  dis- 
miss the  case  without  prejudice,  the  plaintiffs  (appellants)  to  pay  the  costs 
In  this  court  and  the  costs  of  dismissal. 

2.  Same— Instructions— The  court,  in  instructing  the  jury,  required  them 
to  believe  that  the  land  in  controversy  was  set  out  and  described  in  appel- 
lants1 caveat.  The  caveat,  in  attempting  to  give  the  boundary  of  the  land 
«s  set  forth  in  the  patent,  describe  J  one  of  the  lines  as  running  "S.  50  E. 
170  poles."  when  it  should  have  been,  in  order  to  correspond  with  the  patent, 
"S.  50  W.  170  poles."  Held— That  it  is  probable  the  jury  understood  the 
Instruction  to  mean  that  the  caveat  should  correctly  describe  the  land,  and 
tf  it  failed  to  do  so  the  appellants  could  not  recover,  therefore,  the  instruc- 
tion was  erroneous.  The  description  given  in  the  patent  and  deeds  should 
have  controlled  the  court  in  giving  instructions. 

Riddel]  &  Fluty  for  appellants. 

John  Bennett,  H.  C.  &  W.  H.  Lilly  and  J.  B.  White  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellants,  in  August.  1883,  entered  a  caveat  with  the  register  of  the 
land  office  to  prevent  the  issuing  of  a  patent  to  the  appellee  for  seventy  acres 
of  land  lying  in  Estill  county,  Kentucky.  A  copy  of  the  caveat,  certified  by 
the  register,  was,  within  sixty  days  from  the  time  it  was  entered,  lodged 
with  the  clerk  of  the  Estill  Circuit  Court,  and  the  appellee,  having  been 
duly  served  with  summons,  filed  his  answer,  controverting  the  appellants' 
right  to  the  said  land.  Section  473  of  the  Civil  Code,  under  which  the  pro- 
ceedings were  had,  provides:  "If  any  person  obtain  a  survey  of  land  to 
which  another  claims  a  better  right,  such  other  may  enter  a  caveat  with  the 
register  to  prevent  the  issuing  of  a  grant  until  the  right  be  determined.  The 
caveat  shall  state  the  plakiiiif  's  claim  and  the  reason  why  the  grant  should 
not  issue.  It  Bhall  be  verified  by  his  affidavit,  or  by  that  of  his  agent,  and 
declare  that  it  is  entered  in  good  faith,  with  the  intention  of  procuring  the 
land  for  the  plaintiff,  and  not  for  the  benefit  of  the  person  against  whom  it 
Is  entered." 

The  filing  of  a  caveat  with  the  register  of  the  land  office  is  to  prevent  that 
officer  from  issuing  a  patent  for  vacant  and  unappropriated  land  to  a  claim- 
ant who  is  not  entitled  thereto  by  reason  of  a  prior  entry  and  survey  by 
Another,  or  by  reason  of  some  other  fact  that  gives  him  a  prior  right  to  a 
grant  from  the  Commonwealth.  That  the  foregoing  is  the  correct  construc- 
tion of  the  section  supra  is  made  manifest  by  the  fact  that  it  must  appear 
from  the  affidavit  that  the  caveat  "is  entered  in  good  faith,  with  the  inten- 
tion of  procuring  the  land  for  the  plaintiff."  If,  at  the  time  of  entering  the 
caveat,  be  has  a  patent  for  the  land,  he  can  not  make  the  affidavit  that  the 
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caveat  is  entered  with  the  intention  of  procuring  the  land  for  himself,  for 
the  patent  presumably  invests  him  with  all  the  Commonwealth's  title  to  the 
land.     (Preston  v.  Preston,  &c,  8  Ky.  Law  Rep.,  633.) 

The  appellants  rely  upon  a  patent  issued  t*y  the  Commonwealth  to  Shir- 
ley's heirs  as  the  foundation  of  their  title  to  the  land  in  controversy.  This 
being  true,  the  land  was  not  vacant  or  unappropriated,  therefore,  the  appel- 
lants had  no  right  to  enter  the  caveat,  and  the  circuit  court  had  no  jurisdlc- 
tion  to  try  it,  and  the  proceeding  on  it  should  have  been  dismissed.  The 
case,  however,  was  tried  by  a  jury,  who  found  for  the  appellee.  The  court,  in 
instruction  No.  1,  required  the  jury  to  believe  that  the  land  in  controversy  was 
set  out  and  described  in  the  appellants'  caveat.  The  caveat,  in  attempting 
to  give  the  boundary  of  the  land  as  set  forth  in  the  patent,  described  one  of 
the  lines  as  running  ,4S.  50  E.  170  poles,"  when  the  description  should  have 
been,  in  order  to  correspond  with  that  given  in  the  patent,  "S.  50  W.  170 
poles."  It  is  probable  that  the  jury  understood  the  instruction  to  mean 
that  the  caveat  should  correctly  describe  the  land,  and,  if  it  failed  to  do  so, 
the  appellants  could  not  recover.  The  patent  and  deeds  under  which  the  ap- 
pallauts  claimed  all  gave  the  same  description  of  the  land,  and  they  were 
put  in  evidence  before  the  jury;  and  the  description  therein  should  have 
controlled  the  ciurt  in  giving  the  instructions  Instead  of  the  description  con- 
tained in  the  caveat,  as  it  is  manifest  that  the  misdescription  was  the  result 
of  a  slip  of  the  pen. 

Ordinarily,  as  the  circuit  court  had  no  jurisdiction  of  the  caveat,  and  as 
the  appellants  gained  nothing  by  the  proceedings,  we  would  affirm  the  judg- 
ment, but  as  the  jury,  influenced  doubtless  by  an  erroneous  instruction, 
have  returned  a  verdict  against  the  appellants,  which  may  hereafter  em- 
barrass their  rights,  we  will  take  hold  of  the  error  of  the  court  in  instructing 
the  jury,  for  the  purpose  of  reversing  the  judgment  and  directing  the  circuit 
court  to  dismiss  the  cause  without  prejudice;  but  the  appellants  must  pay 
the  costs  in  this  court  and  the  oosts  of  dismissal. 

The  judgment  is  reversed  at  the  costs  of  the  appellants,  and  the  circuit 
court  is  directed  to  dismiss  the  cause  without  prejudice  at  the  costs  of  tb* 
appellants. 


WEDEK1XD.  &c.  v.  H  ALLENBERG,  &c. 

KOMP'S  KX'OR,  &c.  v.  SAME. 

(Filed  January  12.  1889. ) 

Construction  of  devise— The  law  favors  that  construction  of  a  will  which 
will  render  estates  vested  and  not  contingent,  therefore,  an  estate  devised 
vests  at  once  upon  the  testator's  death,  although  the  possession  be  postponed, 
if  it  is  apparent,  from  the  entire  will,  that  the  postponement  of  payment  or 
possession  is  merely  for  the  convenience  of  the  estate. 

A  testator,  by  his  will,  gave  to  his  sister,  D.,  the  sum  of  $500  a  year,  to  lie 
paid  by  his  executors  to  her  annually  until  July  1,  1S82;  and  if  she  should 
die  before  that  time  this  annuity  to  be  paid  to  her  daughter,  M.  On  the  1st 
day  of  July,  1882,  if  D.  should  be  still  iivng,  the  executors  were  to  set  apart 
$5,00.),  and  invest  the  same  iu  mortgage  notes,  the  interest  to  be  paid  to  D. 
as  long  as  she  lived.  Upon  her  death  the  executors  were  to  invest  13,000  of 
said  sum  in  real  estate  for  M.,  "the  title  to  the  same  to  be  made  to  her  with 
a  restriction  that  she  shall  not  have  power  to  sell  or  encumber  the  same  in 
any  way,  but  may  rent,  use  or  occupy  the  same,  and  upon  her  death  tode« 
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scend  to  her  heirs."  Said  investment  was  not  to  be  made  in  any  event  until 
after  July  1,  1882.  M.  died  prior  to  that  time,  leaving  a  child,  which  died 
In  infancy.  D.  died  in  1885.  There  are  three  sets  of  claimants  to  the  estate 
devised  to  M.— the  heirs  of  the  testator,  the  brothers  and  sisters  of  M.,  and 
the  heirs  of  the  father  of  M.'s  child,  the  father  having  survived  the  child. 
Held— 

1.  The  devise  to  M.  vested  upon  the  testator's  death,  it  being  apparent 
from  the  entire  will  that  the  enjoyment  of  it  was  postponed  merely  for  the 
convenience  of  the  estate. 

2.  M.  took  the  fee,  and  not  merely  a  life  estate  with  remainder  to  her  chil- 
dren, the  words  "and  upon  her  death  to  descend  to  her  heirs"  being  words 
of  inheritance,  and  not  words  of  purchase.  Therefore,  upon  her  death  her 
child  too.k  the  estate  as  her  heir,  and  not  under  the  will,  and  the  child  dying 
in  infancy,  the  estate  descended,  under  the  statute,  to  the  brothers  and  sis- 
ters of  M. 

L.  C.  Woolfolk  and  C.  B.  Seymour  for  Wedekind. 

Bacon  &  Stites  for  Komp's  executor. 

O.  A.  Wehle  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Ernest  Wedekind  made  his  will  in  1872,  and  died  in  August.  1873,  unmar- 
ried and  without  issue.  These  appeals  involve  the  right  to  the  $3,000  named 
in  the  twelfth  clause  of  his  will,  and  which  reads  as  follows: 

*'I  give  to  my  sister,  Mrs.  Diedrioh  Wedekind,  the  sum  of  $5C0  a  year,  and 
my  executors,  hereinafter  named,  are  to  pay  the  same  to  her  annually  until 
the  1st  of  July,  1882.  If  she  dies  before  said  1st  day  of  July,  1S82,  my  execu- 
tors, hereinafter  named,  ar<3  to  pay  said  sum  of  $500  per  annum  to  Mary 
Wedekind,  provided  she  is  unmarried;  and  if  said  Mary  is  married,  or  does 
marry,  then  said  annuity  is  to  cease  from  the  time  of  her  marriage.  'On  the 
1st  day  of  July,  1882,  if  the  said  Mrs.  Diedrlch  Wedekind  is  still  living,  I 
direct  that  my  executors,  hereinafter  named,  to  set  apart  15,000,  and  invest 
the  same  In  mortgage  notes,  interest  payable  semiannually,  and  the  pro- 
ceeds thereof  to  be  paid  to  her  as  long  as  she  lives.  Tf  she  marries,  the  said 
annuity  is  to  be  p.iid  to  her,  but  the  said  $5,000  is  to  remain  in  the  hands  of 
my  executors  until  har  death.  Upon  her  death  my  executors,  hereinafter 
named,  are  directed  to  invest  $8,000  of  said  sum  in  real  estate  for  said  Mary 
Wedekind,  the  title  to  the  same  to  be  made  to  her  with  a  restriction  that  she 
shall  not  have  power  to  sell  or  encumber  the  same  in  any  way,  but  may 
rent,  use  or  occupy  the  same,  and,  upon  her  death,  to  descend  to  her  heirs. 
The  remaining  $2,000  of  said  $5,000  shall  be  invested  by  my  executors,  here- 
inafter named,  in  real  estate  for  Minna  Wedekind,  sister  of  said  Mary  Wed- 
ekind, the  title  to  the  same  to  be  made  to  her  with  a  restriction  that  she 
shall  not  have  power  to  sell  or  encumber  the  same  in  any  way,  but  may 
rent,  use  and  occupy  the  same,  and  upon  her  death  to  descend  to  her  heirs. 
Said  investments  are  not  to  be  made  in  any  event  until  after  July  1,  1882, 
and  the  annuity  therein  provided  is  to  cease  at  that  time  unless  the  said 
Diedrich  Wedekind  is  living,  and  has  remained  unmarried." 

She  survived  the  testator,  and  also  the  1st  of  July,  1882,  and  the  $5,000  wa& 
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thereupon  invested  in  notes  as  directed  by  the  will,  and  the  interest  paid  to 
her  until  her  death  in  April,  1885,  she  having  also  received  the  annuity  of 
$500  bequeathed  to  her  for  the  time  from  the  testator's  death  until  July  1, 
1883.  Her  daughter,  Mary  Wedekind,  married  John  B.  Kornp  in  1877,  and 
died  in  1878.  They  had  one  child,  Lulie,  and  she  died  in  July,  1878.  Tbe 
father  died  in  1881,  all  of  his  estate  being  devised  by  him  to  his  executor  in 
trust  tor  his  children  by  a  former  wife.  Mary  Komp  left  surviving  her  a 
brother  and  a  sister,  Frank  and  Minna  Wedeklnd. 

There  are  three  sats  o(  claimants  to  the  fund  of  $3,000 :  First.  The  appel- 
lees, Hallenberg  and  others,  who  are  heirs  of  Ernest  Wedekind,  claim  that 
the  devise  of  13,000  to  Mary  was  contingent  upon  her  living  until  July  1, 
1882;  that  it  never  vested,  by  reason  of  her  death,  prior  to  that  time,  but 
lapsed  and  became  undevised  estate.  Second.  The  devisees  of  John  B.  Komp 
assert  that  the  devise  took  effect  at  Ernest  Wedekind*s  death,  Mary  taking  a 
life  estate  only  in  the  fund;  and  that  at  her  death  it  passed  under  the  will 
to  Lulie  in  fee,  and  at  her  death  to  her  father,  and  then  under  his  will  to 
his  children  by  the  former  marriage,  who  are  appellants  in  one  of  these  ap- 
peals. Third.  The  appellants,  Frank  and  Minna  Wedeklnd,  claim  that  tbe 
devise  took  effect  upon  the  death  of  the  testator,  the  period  of  enjoyment 
merely  being  postponed  until  Diedrich  Wedekind's  death;  that  the  direction 
in  the  will  for  investment  was  an  equitable  conversion  of  the  fund  into  real 
estate;  and  upon  Mary  Komp's  death  it  descended  to  her  child,  and  upon 
the  latter's  death,  she  being  an  infant,  and  without  issue,  passed  to  her  next 
of  kin  upon  the  mother's  side. 

The  first  question  to  be  determined  is  whether  the  devise  ever  vested  in 
Mary  Wedeklnd.  If  so,  then  secondly,  did  it  pass  to  her  child  under  tbe 
will  or  by  descent? 

It  is  well  settled  that  the  law  favors  that  construction  which  will  render 
estates  vested,  and  not  contingent.  The  law  so  inclines  because  it  is  nearly 
always  the  intention  of  the  testator  that  his  bounty  shall  be  transmitted  to 
the  family  of  the  beneficiary.  If  it  be  doubtful  whether  a  legacy  be  vested 
or  contingent  the  law  treats  it  as  vested.  It  is.  however,  a  question  of  in- 
tention upon  the  part  of  the  testator.  If  this  be  plain  we  need  look  to  no 
rules  of  construction.  It  is  only  where  it  does  not  appear,  or  is  doubtful, 
that  resort  is  to  be  had  to  them.  If  the  testator  has  annexed  futurity  to  tbe 
substance  of  his  bounty,  and  it  is  of  the  essence  of  the  gift,  then  its  vesting 
is  suspended;  but  if  it  merely  relate  to  the  enjoyment  or  payment  of  it,  then 
it  vests  in  present!  unless  this  be  made  to  depend  upon  an  event  which  may 
never  happen.  The  language  is  to  be  regarded  as  vested  or  contingent,  ac- 
cording as  the  time  when  it  is  to  take  effect  is  annexed  to  the  enjoyment  of 
the  gift  or  the  gift  itself.  If  there  be  no  substantive  gift,  and  it  is  only  im- 
plied from  a  direction  to  pay,  then  the  devise  is  contingent  unless  a  con- 
trary intention  may  be  collected  from  the  words  or  context,  or  the  payment 
be  postponed  for  the  convenience  of  the  property  or  estate,  or  to  let  in  some 
other  interest.     (Williams  on  Executors,  side  page  1069.) 

Prima  facie  it  is  to  be  presumed  that  a  testator  did  not  intend  any  estate 
disposed  of  by  his  will  to  lapse,  and  slight  circumstances  will,  therefore,  be 
regarded  as  showing  that  he  intended  the  right  to  It  to  vest  in  the  donee, 
^although  the  possession  of  it  may  be  postponed.  In  this  instance  the  testator 
was  interested  in  some  mercantile  firms.  He  also  owned  real  estate  jointly 
with  others,  and  his  will,  therefore,  provided  that  his  estate  should  not  be 
«ettled  or  distributed  under  it,  saving  a  few  small  annuities,  until  July  1, 
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1883.  In  fact  the  first  nine  clauses  of  it  relate  to  the  continuance  of  the 
meroaLtili  business  until  that  time  and  the  settlement  of  his  estate.  It  i9 
contended  that  where  the  only  legatory  words  consist  in  a  direction  to  do 
something  with  a  sum  of  money  in  futuro  for  the  legatee's  benefit,  and  the 
sum  is  not  to  be  separated  from  the  estate  until  that  time,  the  legacy  does 
Dot  vest  unless  the  legatee  sur rives  that  period.  If,  however,  this  be  done 
for  the  convenience  of  the  estate,  as  appears  in  the  case  now  in  hand,  and 
not  by  reason  of  any  incapacity  of  the  devisee  to  take,  then  the  rule  con- 
tmdtd  for  does  not  control,  as  indeed  no  rule  controls  if  the  testator's  in  - 
tuition  be  plain.    (Vandyke  v.  Vanderpool.  14  X.  J.  Kq.,  ll>8. ) 

The  seventeenth  clause  of  the  will  disposed  of  the  residue  of  the  testator's 
estate;  and  after  providing,  in   the  succeeding  clause,  for  the  sale  l>y  his  ex- 
ecutors  of  his  real  estate,  he  says:  "The  money  arising  from  my  estate  is  to 
be  held  by  my  executors  hereinafter  named,  and  invested  by  them  in  good 
mortgage  notes,  bearing  interest,  the  interest  payable  semi-annually  until 
the  1st  day  of  July,  18s2;  and  at  that  time,  or  as  soon  thereafter  as  possible, 
all  the  legacies  and  specific  devises  above  mentioned  shall  be  settled,  and  my 
estate  wound  up  as  far  as  practicable."    The  fund  was  to  be  separated  from 
the  balance  of  the  estate  at  a  certain  time.    It  was  not  made  to  depend  upon 
any  uncertain  event.    The  testator  knew  the  1st  of  July,  1883,  would  come, 
and  that  Diedrich  Wedekind  would  die;  and  it  is  perfectly  certain  that  he 
directed  bis  estate  to  be  kept  intact  until  the  time  named  for  its  benefit  and 
convenience.     The  testator  disposed  of  his  entire  estate.     This  circumstance 
tends  to  show  that  he  did  not  intend  the  disposition  of  any  of  it  to  be  con- 
tingent, since  this  would  have  defeated  his  purpose.    It  was  said  in  the  case 
oX  Roberts' Ex 'or  v.  Brlnker,  4   Dana,  570:    "Prima  facie  It  may  be  pre- 
sumed that  a  testator  did  not  intend  that  any  interest  bequeathed  in  his 
will  should  He  dormant  or  undisposed  of  after  his  death,  or  should  ever 
lapse,  therefore,  a  slight  circumstance  may  be  sufficient  for  showing  that  a 
legacy  is  vested  and  not  contingent."    In  this  instance  additional  force  is 
given  to  this  fact  because  it  is  evident  the  will  was  drawn  by  one  skilled  in 
such  matters;  and  the  devise  to  the  testator's  sister  in  Germany,  under  the 
eleventh  clause  of  the  will,  expressly  provides:  ,4ln  the  event  of  her  death  at 
any  time,  either  before  or  after  the  1st  day  of  July,  1882,  said  annuity  is  to 
cease,  and  the  money  herein  directed  to  be  set  apart  shall  belong  to  my  es- 
tate," showing  that  where  he  intended  a  devise  in  a  certain  event,  to  lapse 
he  expressly  said  so,  and  this  he  did  not  do  as  to  the  one  in  question.     The 
will  abundantly  shows  that  its  draftsman  knew  how  to  express  contingency 
In  appropriate  words.    The  fifteenth  and  sixteenth  clauses  of  the  will  direct 
that,  on  July  1,  1882,  the  sum  of  $5,000  each  be  set  apart  from  his  estate  and 
invested   in  real  estate  for  Louisa  and  Rosa  Buokel,  they  to  have  the  use 
thereof,  but  no  power  to  sell  or  encumber  it.    These  devises  as  to  contin- 
gency are  quite  similar  to  the  one  in  question ;  and  it  can  hardly  be  sup- 
posed that  the  testator  intended  the  disposition  of  so  much  of  his  estate  to 
be  contingent,  and  especially  when  he  evidently  intended  to  dispose  of  all  of 
it.    He,  in  the  main,  gave  his  estate  to  his  brothers  and  sisters  and  their  de- 
scendants, and  all  of  the  provisions  of  the  will  being  considered,  it  is  mani- 
fest that  he  expected  and  intended,  with  one  exception,  where  he  expressly 
provided    otherwise,    that  each    portion  so  given    was  to  remain  in  that 
particular  branch  of  the  family. 

Our  conclusion  is  that  the  gift  and  enjoyment  under  the  clause  of  the  will 
in  question  were  not  one  aud  the  same ;  that  they  were  not  both  suspended 
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until  1882,  and  that  the  testator  did  not  intend  the  devise  to  Mary  to  be  con- 
tingent upon  her  surviving  that  period;  but  that  it  vested  upon  the  testa- 
tor's death,  the  enjoyment  of  it  being  postponed  for  the  convenience  of  the 
estate. 

When  the  will  was  made  the  conventional  interest  law  allowing  10  per 
-cent,  was  in  force,  and  it  is  quite  likely  that  the  testator  regarded  the  an- 
nuity of  $500  a  year  given  by  the  clause  in  question  as  equivalent  to  the  in- 
terest upon  the  16,000;  and  if  so,  its  payment  confirms  our  view  that  the 
legacy  waa  not  contingent.  It  having  vested  in  Mary  Wedekind,  then  as  tbe 
will  provided  that  the  title  to  the  land  in  which  it  was  to  be  invested  should 
bo  made  to  her,  bat  with  the  restriction  that  she  should  not  sell  or  encumber 
it,  "and  upon  her  death  to  descend  to  her  heirs,"  did  her  daughter.  Lulie, 
take  as  a  purchaser  under  the  will  or  by  descent  as  the  heir  of  her  mother? 

It  is  contended  that  the  expression  "descend  to  her  heirs"  is  equivalent  to 
a  direction  that  it  should,  at  her  death,  go  or  pass  to  them.  This  must  de- 
pend upnn  the  smse  in  which  it  was  used  by  the  testator.  It  is  to  be 
gathered  from  the  entire  instrument.  The  words  are  those  of  in- 
heritance. If  the  estate  passed  by  devise  and  not  by  descent,  then  it  goes  to 
those  who  are  not  of  tho  testator's  blood.  This  fact  does  not,  of  course,  au- 
thorize a  court  to  make  a  will  for  the  testator,  but  it  may  be  considered  in 
determining  what  was  intended  by  the  use  of  the  language  employed.  Cer- 
tainly the  testator  did  not  intend  his  bounty  to  pass  to  strangers;  and  as  tbe 
will  was  drafted  skillfully,  why,  if  the  testator  Intended  that  at  the  death  of 
Mary  his  bounty  should  go  to  her  children,  did  be  not  say  so? 

The  tenth  clause  of  the  will  gave  an  annuity  to  one  of  tbe  brothers  of  tbe 
testator  until  July  1,  1882,  or  to  his  wife  in  the  event  of  his  death;  and 
directed  that  at  the  time  named  $5,000  should  be  invested  for  their  benefit, 
and  "after  their  death  the  said  $5,000  is  to  be  paid  to  the  children  of  my 
said  brother  Henry,  share  and  share  alike.  If  my  said  brother  Henry  and 
bis  wife  both  die  before  the  1st  day  of  July,  1882,  the  said  $5,000  is  not  to  be 
paid  until  said  1st  day  of  July,  1882,  at  which  time,  if  they  both  ore  dead, 
the  said  children  shall  be  entitled  to  the  same." 

The  clause  last  cited  tends  to  show  that  the  expression  "descend  to  her 
heirs,"  used  in  the  one  in  question,  was  not  employed  by  way  of  words  of 
purchase,  or  to  express  a  devise,  but  merely  that  the  testator  expected  aiid 
intended  his  bounty  would,  upon  Mary's  death,  pass  by  descent  to  her  oeirs. 
If  he  did  not  so  intend,  why  did  he  use  the  words  "descend  to  her  heirs*" 
If  he  intended  the  estate  should  pass  by  purchase  under  tbe  will,  then  tbe 
language  imports  what  he  did  not  mean.  It  seems  to  us  that  they  were  used 
in  a  different  sense,  and  as  words  of  inheritance  only:  that  the  testator  in- 
tended to  vest  the  fee  in  Mary,  subject  to  the  restriction  upon  her  right  of 
alienation,  and  that  if  he  had  Intended  to  limit  her  interest  to  a  life  estate, 
he  would  have  said  so  in  express  terms,  as  he  did  in  the  same  clause  as  to 
the  interest  of  Diedrich  Wedekind  in  the  fund. 

Our  conclusion  is  that  Mary's  child  took  the  estate  by  desoent  and  as  the 
heir  of  her  mother,  and  not  as  a  puichaser  under  the  will.  The  language 
employed  does  not  bring  the  case  within  the  operation  of  section  10,  article 
1,  chapter  63  of  the  General  Statutes.  This  being  so,  and  the  direction  to 
invest  the  fund  in  real  estate  being  an  equitable  conversion  of  it  into  that 
character  of  property,  it,  upon  the  death  of  Lulie,  passed,  by  virtue  of  sec^ 
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tion  9  of  chapter  31  of  the  General  Statutes,  to  the  next  of  kin  upon  the  side 
of  her  mother. 

The  judgment  upon  the  appeal  of  John  B.  Komp's  executor,  etc.,  is 
affirmed,  hut  reversed  upon  that  of  the  appellants,  Minna  and  Frank  Wede- 
kind,  and  cause  remanded  for  further  proceedings  consistent  with  this  opinion. 


BRADLEY  v.  BURGESS. 
(Filed  December  8,  1888. ) 

Limitation— Thirty  years'  statute— The  right  to  bring  an  action  for  the  re- 
covery of  real  property  can  not  be  extended  beyond  thirty  years  from  the 
time  the  oause  of  action  first  accrued,  even  to  a  person  laboring  under  dis- 
ability when  the  cause  accrued. 

The  husband  executed  a  deed  purporting  to  convey  the  absolute  title  to 
the  wife's  land.  The  grantee  acquired  possession  and,  claiming  the  absolute 
title  by  virtue  of  the  husband's  deed,  continued  to  hold  the  land  for  over 
thirty  years  before  this  action  was  brought  by  the  grantor's  wife  to  recover 
the  land.    Held— That  the  action  is  tarred. 

W.  R.  Ross  for  appellant. 

W.  A.  Sudduth  for  appellee. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  January,  1878,  her  husband  having  died  a  few  years  before,  appellant 
Instituted  this  action  to  recover  of  appellee  au  undivided  tenth  of  a  tract  of 
land  containing  about  102  acres,  of  which  her  father,  Henry  Walker,  died 
the  owner  in  1833.  In  1834,  under  an  order  of  the  county  court  of  Fleming 
county,  where  it  lies,  an  allotment  of  dower  and  division  between  his  chil- 
dren were  made  of  the  land,  though  no  deeds  of  partition  appear  to  have 
been  executed.  In  1836  a  deed  was  made  by  Daviess  Bradley  and  his  wife, 
Xancy  Bradley,  the  appellant,  purporting  to  convey  to  John  Bright  an  un- 
divided tenth  of  the  tract.  About  the  same  time  Bright  purchased  the  in- 
terests of  five  others  of  the  children  of  Henry  Walker,  and  Fitzgerald  acquired 
the  interests  of  the  remaining  four.  And  from  them,  by  conveyances  which 
seem  to  have  been  regularly  made,  appellee  obtained  the  title  and  possession 
of  the  entire  tract. 

The  evidence  shows  that  at  the  time  this  action  was  commenced  appellee 
and  those  under  whom  |he  holds  had  the  previous  actual,  continuous  posses- 
sion of  the  whole  tract,  claiming  by  purchase  from  the  heirs  of  Henry  Walker 
for  abont  forty  years.  And  the  first,  and  we  think,  only  question  necessary 
to  consider  is  whether  section  4,  article  1,  chapter  71,  General  Statutes,  ap- 
plies to  this  case.  It  is  as  follows:  "The  period  within  which  an  action  for 
the  recovery  of  real  property  may  be  brought  shall  not,  in  any  case,  be  ex- 
tended beyond  thirty  years  from  the  time  at  which  the  right  to  bring  the 
action  first  accrued  to  the  plaintiff,  or  the  person  through  whom  he  claims 
by  reason  of  any  death,  or  the  existence  or  continuanoe  of  any  disability 
whatever." 

It  appears  that  in  the  division  of  the  land  between  the  children  of  Henry 
Walker   the  lot  which  should  have  been  given  to  appellant  was  set  apart  in 
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the  name  of  her  husband  by  the  county  court  commissioners,  who  stated  In 
their  report  it  had  been  sold  to  John  Bright. 

Although  appellant,  as  well  as  her  husband,  was  a  party  to.  signed  and 
acknowledged  the  deed  made  to  Bright  in  1836,  it  is  now  contended  her  title 
was  not  conveyed  thereby.  But  we  do  not  deem  it  necessary  to  determine 
whether  it  was  or  not  effectual  to  pass  her  title;  nor  whether  she  is  nowes- 
topped  by  the  proceeding  in  the  county  court,  to  which  she  was  a  party,  to 
question  the  title  of  appellant,  for  if  the  interest  which  her  husband  under- 
took to  convey,  and  by  the  terms  of  the  deed  did  convev,  was  the  absolute 
title,  and  not  merely  his  life  estate,  and  John  Bright  acquired  possession 
and  claimed  such  title  in  virtue  of  the  deed,  her  right  to  biing  an  action  for 
the  recovery  of  her  interest  in  the  land,  in  the  meaning  of  the  statute,  then 
accrued,  and  could  not  be  extended  beyond  thirty  years  from  that  time,  al- 
though she  then  labored  under  the  disability  of  coverture,  and  so  continued 
during  that  entire  period.  (Medlock  v.  Suter,  80  Ky..  101:  Mantle  v.  Beal, 
82  Ky.,  122.)  That  by  the  terms  of  the  deed,  and  according  to  the  manifest 
intention  of  the  parties  to  it,  the  fee  simple  title  was  conveyed,  or  attempted 
to  be  conveyed,  clearly  appears;  and  it  also  appears  John  Bright  soon  there- 
after took  possession,  and  he  and  his  vendees  thereafter  held  and  claimed  the 
land  as  absolute  owners,  which,  as  heretofore  held  by  this  court,  wa6  an  ad- 
verse holding,  and  afforded  appellant  a  cause  of  action  when  he  first  so  entered 
and  claimed.  And  as  the  section  quoted  was  clearly  intended  to  prescribe 
the  period  of  thirty  years  as  the  limit  beyond  which  the  right  to  bring  an 
action  for  the  recovery  of  real  property  should  not  be  extended,  even  to  a 
person  laboring  under  disability  when  the  cause  first  accrued,  it  follows  ap- 
pellant is  barred  of  recovery  in  this  action. 

Judgment  affirmed. 


MEADE,  &o.  v.  STAIRS,  &c. 
(Filed  December  20,  1888.) 

1.  Husband  and  wife— Proceeds  of  wife's  land— Rights  of  husband's  cred* 
i  tors  -Husband  and  wife  united  in  a  sale  of  the  wife's  land,  the  proceed* 
being  paid  to  the  husband  with  the  wife's  knowledge  and  consent,  under  a 
verbal  agreement  by  him  to  invest  the  money  in  a  home  for  her.  The  fans- 
band  afterward  engaged  in  the  business  of  trading  in  tobacco,  investing  a 
part  of  the  money  received  by  him  from  the  sale  of  his  wife's  land  in  bis 
business  with  the  knowledge  of  his  wife.  He  afterward  quit  trading  in 
tobacco  and  purchased  a  mill.  This  property  be  sold,  and  assigned  the  notes 
for  the  purchase  money  to  his  wife.  He  was  then  involved  in  debt.  It  does 
not  dearly  appear  whether  any  of  the  proceeds  of  the  wife's  land  was  in- 
vested in  the  mill  property.  While  the  husband  owned  this  property  toe 
wife  united  with  him  in  a  mortgage  upon  it.  In  this  contest  between  the 
wife  and  attaching  creditors  of  the  husband  as  to  the  right  to  the  assigned 
notes,  Held— That  the  wife  having  acquiesced  in  the  conversion  of  her  money 
by  the  husband  to  his  own  use,  and  having  recognized  as  his  the  property  in 
which  she  now  claims  it  was  invested,  her  claim  to  the  proceeds  of  this  prop- 
erty is  unsupported  by  any  equity  which  can  prevail  against  the  rights  of 
the  husband's  creditors. 

2.  Same— While  the  statute  provides  that  the  proceeds  of  the  wife's  land 
shall  be  hers  unless  otherwise  provided  in  the  conveyance  or  obligation  of 
the  purchaser,  yet  if  she  permits  her  husband  to  convert  and  use  the  pro- 
ceeds as  his  own.  she  can  not  thereafter  assert  a  olalm  therefor  against  bis 
estate  to  the  prejudice  of  bis  creditors. 
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A.  Duvall  and  J.  A.  Donaldson  for  appellants. 
Masterson  &  Gaunt  and  John  W.  Rodman  for  appellees. 
Appeal  from  Carroll  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

January  11,  1883,  G.  S.  Stairs  sold  and  conveyed  to  George  T.  Thorn  peon  a 
mill  property,  to  which  he  had  the  title  and  undisputed  right.  He  was  then 
involved  in  debt.  Thompson  executed  to  him  two  $l,0CO  notes,  payable  in 
one  and  two  years  respectively,  for  that  much  of  the  purchase  money.  Jan- 
uary 12,  18S3,  he  assigned  them  to  his  wife,  the  appellee,  N.  M.  Stairs,  and 
immediately  left  the  country  and  never  returned.  Soon  after  doing  so  his 
creditors,  the  appellants,  sued  out  attachments  against  the  fund  owing  by 
Thompson.  The  wife  upon  her  petition  was  made  a  party,  and  claimed 
the  notes  under  the  assignment  to  her  upon  the  following  state. of  case:  Her 
father  conveyed  to  her  in  1881  a  tract  of  land  situated  in  Bracken  county,  in 
this  Stato,  and  then  worth  $10,000,  for  the  recited  consideration  of  $3,000,  re- 
serving a  lien  upon  it  for  the  payment  of  the  last-named  sum,  and  thus 
giving  her,  as  was  then  estimated,  $7,G00  iu  land.  She  and  her  husband  sold 
a  part  of  the  land  in  lb77,  and  the  remainder  in  1879,  there  being  a  verbal 
agreement  betwe«n  them  that  he  would  reinvest  the  prooeeds,  less  the  sum 
necessary  to  discharge  the  lien  upon  the  land,  in  a  home  for  her.  In  this 
way  he  received  as  net  proceeds  something  over  $4,000.  It  was  paid  to  him 
with  her  knowledge  and  consent.  They  removed  from  the  land  in  1877  to 
the  town  of  Carrollton,  in  this  State,  and  there  lived  in  rented  property,  the 
husband  engaging  in  buying  and  selling  tobacco  until  1879.  In  this  busi- 
ness he  used  at  least  a  portion  of  tho  proceeds  of  the  sale  of  her  land.  How 
much  the  record  does  not  disclose.  This  he  did  with  her  knowledge.  In 
1879  he  quit  trading  in  tobacco,  and  purchased  a  mill  site,  which  he  im- 
proved by  the  erection  of  a  mill  containing  valuable  machinery,  and  which 
property  is  the  same  purchased  by  Thompson. 

It  is  not  shown,  unless  inferentially,  that  any  portion  of  the  proceeds  of 
the  wife's  land  was  invested  in  this  property.  It  is  true  there  is  some  testi- 
mony tending  to  show  that  when  they  moved  to  Carrollton  the  husband  did 
not  have  any  large  amount  of  means  derived  through  himself;  but  how 
much  be  made  while  engaged  in  the  tobacco  business  does  not  appear.  He 
seems  to  have  made  something.  The  title  to  the  mill  property  was  taken  to 
him.  This  was  in  1879.  The  wife  knew  of  it  soon  after,  and  then  com- 
plained to  him  of  the  noninvestment  of  the  proceeds  of  her  land  in  a- home. 
He  thereupon  purchased  one  at  the  price  of  $2,200;  had  the  title  made  to  the 
wife,  and  appears  to  have  represented  to  her  that  the  most  of  the  purchase 
money  had  been  paid,  although  in  fact  but  $750  had  been  paid.  She  ac- 
quiesced in  the  title  to  the  mill  property  remaining  in  her  husband,  and 
took  no  steps  to  have  any  equity  or  right  of  her  own  established  in  it,  even 
admitting  that  a  portion  of  the  proceeds  of  her  land  had  been  invested  in  it; 
and  thus  the  matter  rested  from  1879  until  1883.  In  the  interim  her  hus- 
band sold  an  interest  in  the  property,  and  then  repurchased  it.  He  also 
mortgaged  it,  and  his  wife  united  in  the  mortgage.  She  now  claims  that 
her  husband  held  the  proceeds  of  her  land  in  trust  for  her  under  the  agree- 
ment between  tbein  above  recited;  that  by  way  of  its  execution,  in  part  at 

March  1,  1889—2 


704  MEADE,  &C.  V.  STAIRS,  &C. 

least,  he  transferred  to  her  the  two  Thompson  notes,  amounting  to  12,000; 
and  as  he  had  never  invested  for  her  of  the  $4,<J00  and  over  received  by  him 
but  the  1750  paid  on  her  home,  that  she  is  entitled  to  hold  the  notes. 

The  creditors  of  her  husband,  whose  dehts  were  created  in  1881  2  and  3,  In 
response,  assert,  first,  that  the  transfer  of  the  notes  to  her  was  without  con- 
sideration, and  fraudulent;  but,  secondly,  that  if  this  were  not  so,  then  she 
was  but  a  creditor  of  the  husband,  and  the  transfer  was  a  forbidden  prefer- 
ence of  her  by  the  debtor,  and  operated  as  an  assignment  of  his  estate  for  the 
benefit  of  all  his  creditors.  The  notes  were  adjudged  to  Mrs.  Stairs,  and  the 
creditors  have  appealed. 

Our  duty,  however  unpleasant,  is  to  look  at  the  question,  divested  of  all 
sympathy  for  her  and  her  children.  There  has  evidently  been  upon  her 
part  ii')  fraud,  and  whatjver  loss  results  to  her  comes  from  that  trusting 
confidence?  which,  while  it  ennobles  the  true  wife,  yet  when  misplaced, 
brings  misfortune.  Satisfied  of  her  honesty  and  truthfulness,  we  have,  in 
the  main,  based  the  above  statement  of  the  case  upon  her  own  testimony; 
but  admitting  that  she  is  in  no  respect  mistaken,  yet  the  agieement,  if  it 
may  be  recalled  such,  between  her  and  her  husband  as  to  the  reinvestment 
of  the  proceeds  of  her  land,  was  of  a  very  general  character.  It  filed  do 
time  or  plive  or  particular  property  for  the  reinvestment.  No  property  was 
purchased  for  two  years  thereafter,  and  it  does  not  satisfactorily  appear  that 
any  of  the  money  arising  from  the  sale  of  her  land  was  then  used  in  paying 
for  or  improving  it. 

The  circumstances  above  recited  distinguish  this  case  from  Latimer  v. 
Glenn,  *i  Bush.  535;  Miller  &j.  v.  KJwards,  7  Bush,  891,  and  Campbell, 
&c.  v.  Campbell's  Trustee,  &c,  79  Ky.,  395.  Here  there  was  no  loan  to 
the  husband  of  the  money  arising  from  the  sale  of  her  land,  but  she  allowed 
him  to  receive  it  upon  a  proviso  of  reinves tent  for  her;  he  converted  it  to 
his  own  use,  and  she  sanctioned  the  conversion.  It  is  uncertain  how  be 
used  it;  but  if  any  of  it  was  invested  in  the  mill  property,  yet  the  title  was 
taken  to  him,  and  although  she  learned  of  it  soon  thereafter,  she  not  only 
acquiesced  in  it  for  several  years,  during  which  the  debts  of  the  appellants 
were  created,  but  joined  in  a  mortgage  of  it  as  his  property. 

By  the  common  law  contracts  between  the  husband  and  wife  were  void  in 
toto.  They  were  considered  as  one  person.  The  rule  is  otherwise  in  equity. 
For  many  purposes  it  treats  them  as  distinct  persons,  and  contracts  between 
them  will,  under  some  circumstances,  be  enforced  even  against  his  creditors. 
To  do  so  in  a  case  like  the  one  now  presented  would,  however,  be  extending 
the  rule  to  an  unwarrantable  and  dangerous  extent.  Not  only  did  one  deed 
divest  the  wife  of  title,  and  another  vest  the  title  to  the  property  thereafter 
purchased  in  the  husband,  with  acquiescence  on  her  part  after  it  came  to 
her  knowledge,  but  it  is  utterly  uncertain  whether  any  of  the  proceeds  of 
her  land  were  invested  in  the  property  so  purchased. 

This  is  a  much  stronger  case  againsc  any  equity  upon  the  part  of  the  wife 
than  existed  in  the  case  of  Pryor,  Assignee,  &o.  v.  Smith,  &c,  4  Bush.  879L 
There  a  tract  of  land  was  in  part  paid  for  with  the  land  of  the  wife.  She 
refused  to  part  with  it  unless  its  value  was  secured  to  her  in  the  tract  pur- 
chased, and  to  this  the  husband  consented.  The  title  was  taken  to  him, 
however,  and  subsequently  in  a  contest  with  his  creditors  she  was  denied 
relief,  this  court  saying:  "These  transactions  constituted  a  complete  con - 
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version  and  reduction  of  her  estate  in  the  land  by  her  husband  to  his  posses- 
sion ;  and  generally,  where  this  is  done,  a  court  of  equity  will  not  interpose 
to  provide  for  the  wife  to  the  exclusion  of  the  claims  of  creditors." 

In  the  subsequent  case  of  Darnaby  v.  Darnaby's  Ass'ee,  14  Bush,  486,  and 
"Where  the  circumstances  were  calculated  to  appeal  still  more  strongly  in  be- 
half of  the  wife,  the  same  rule  was  announced;  and,  in  our  opinion,  to  hold 
otherwise  would  not  only  be  unjust  to  the  rights  of  innocent  creditors,  but 
would  open  a  door  to  fraud  and  perjury.  It  would,  moreover,  give  the  bus- 
band  a  delusive  credit,  and  enable  him  to  deceive  those  dealing  with  him 
upon  the  strength  of  appearances,  which,  in  this  instance,  were  known  to 
the  wife  and  acquiesced  in  by  her.  Indeed  she  was  not  only  silent  as  to  any 
claim  or  interest  in  the  mill  upon  her  part,  but  she  said  to  the  world,  by 
uniting  in  the  mortgage  of  it  as  belonging  to  her  husband,  that  sh*  had  no 
right  or  equity  in  it.  She  first  permitted  her  husband  to  (Tbtain  the  pro- 
ceeds of  h**r  land  under  a  promise  of  reinvestment.  Subsequently  she  ac- 
quiesced in  his  converting  the  same  to  his  own  use;  and  not  only  is  its 
identity  gone,  but  it  does  not  appear  what  use  he  made  of  it.  This  conduct 
made  it  his  own.  The  mill  property  was  indisputably  his,  and  the  notes 
were  also.  Under  such  circumstances  their  transfer  to  the  wife  was  unsup- 
ported by  any  equity  which  can  prevail  against  the  rights  of  his  creditors. 

It  is  true  section  8,  article  3,  chapter  5*3  of  the  General  Statutes  provides 
that  the  husband  and  wife  may  s€ill  and  convey  her  land,  but  in  such  case 
*4the  proceeds  shall  be  hers  unless  otherwise  provided  in  the  conveyance  or 
the  obligation  of  the  purchaser."  This  statute,  adopted  in  1878,  changed 
the  law  theretofore  existing,  and  which  provided  that,  in  such  a  case,  "the 
proceeds  shall  be  his  unless  otherwise  expressly  provided  in  the  conveyance 
or  the  obligation  of  the  purchaser."  (2  Revised  Statutes,  chapter  57,  article 
3,  section  2.)  But  this  change  should  not  be  construed  to  make  the  wife  the 
creditor  of  the  husband  to  the  prejudice  of  creditors  in  a  case  like  this  one, 
where  she  has  not  only  permitted  the  husband  to  reduce  her  estate  to  his 
possession,  although  under  a  promise  of  reinvestment  for  her,  but  has  subse- 
quently allowed  him  to  cc  nvert  the  proceeds  to  his  own  use  and  benefit, 
thus  making  them,  by  her  consent  and  in  law,  his  own.  Such  conduct  upon 
her  part,  however  innocent,  would  operate  as  a  fraud  upon  innocent  parties, 
If  she  could  still  assert  a  claim  to  the  prejudice  of  their  rights.  In  such  a 
case,  if  either  is  to  suffer,  she  must  bear  the  loss.  She  could  have  secured 
herself  at  the  proper  time  and  in  the  proper  way,  and  can  not  now  be 
n  Ho  wed,  when  in  fault  herself,  to  say  that  third  parties,  who  have  been 
misled  by  not  only  her  silence  when  she  should  have  spoken,  but  by  her 
positive  aota  in  recognizing  the  property  as  her  husband's,  shall  suffer  in- 
stead of  herself.  The  present  statute  declares  that  the  proceeds  of  a  sale  of 
ber  land  shall  be  hers  in  the  absence  of  the  deed  or  obligation  of  the  pur- 
chaser providing  otherwise,  thus  affording  her  an  opportunity  to  have  the 
same  settled  upon  her  or  to  bold  it.  This  was  the  object  of  the  change 
in  the  law.  If,  however,  she  does  not  avail  herself  of  this  right,  but  permits 
her  husband  to  convert  and  use  it  as  his  own,  then  she  can  not  thereafter 
assert  a  claim  therefor  against  bis  estate  to  the  prejudice  of  bis  creditors. 

The  appellants  are  entitled  to  be  first  paid  their  debts  out  of  the  proceeds 
of  the  Thompson  notes.  Whatever  may  remain  Mrs.  Stairs  will  be  entitled 
to,  and  the  judgment  is  reversed  for  further  proceeding  in  conformity  to  this 
opinion. 
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KENTUCKY  CENTRAL  R.  R.  CO.  v.  COMMONWEALTH. 

(Filed  Deoember  18,  1888.) 

Exemption  from  taxation— A  provision  in  the  charter  of  a  railroad  com- 
pany regulating  the  mode  of  assessing  its  property,  and  thus  exempting  it 
from  the  general  law  applicable  to  other  railroad  companies,  confers  a  men- 
personal  privilege  not  transferable  by  sale  or  succession.  And  where  a  rail- 
road company,  whose  charter  confers  such  a  privilege,  sells  to  another  com- 
pany its  property  and  franchises,  an  act  of  the  legislature  investing  the 
purchasing  corporation  "with  all  the  powers,  privileges,  rights,  immunities 
and  franchises"  of  lbs  vendor  does  not  confer  upon  it  the  privilege  possessed 
by  its  vendor  as  to  the  assessment  of  its  property. 

Hallam  &  Myers  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Franklin  Circuit  Couit. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  is  an  appeal  from  a  judgment  rendered  in  two  actions  tried  together,, 
which  the  Commonwealth  of  Kentucky  instituted  against  the  Kentucky 
Central  Railroad  Co.,  to  recover  the  amount  of  taxes  alleged  to  he  due  and 
unpaid  for  the  years  1884 -'85  '8tf,  according  to  returns  made  by  the  officers  of 
the  company  to  the  auditor  of  public  accounts  of  the  State,  and  the  valua- 
tion made  by  the  board  of  equalization  as  provided  by  an  aot  approved  April 
8,  1878,  entitled  "An  aot  to  prescribe  the  mode  of  ascertaining  the  value  of 
the  property  of  railroad  companies  for  taxation,  and  for  taxing  same." 

As  appears  from  a  copy  of  the  returns  made  to  the  auditor  the  defendant 
owns  and  operates,  as  parts  of  its  system,  the  following  roads:  The  Coving- 
ton and  Paris  road,  the  Maysvllle  &  Lexington  road,  southern  and  northern 
divisions,  the  Paris  &  Livingston  road,  and  the  Richmond  branch  of  the 
Louisville  &  Nashville  road. 

We  think  there  is  no  room  for  controversy  about  the  liability  of  the  defend- 
ant to  pay  taxes  in  some  mode  upon  all  of  those  roads,  for  it  not  only  con- 
trols, has  the  possession  and  operates  each  one  of  them,  but  they  were  all 
returned  to  the  auditor  as  subject  to  taxation.  And  the  only  question  is  M 
to  the  mode  in  which  they  ought  to  be  taxed,  and  the  amount  of  taxes  tbe 
company  is  liable  for. 

In  1847  the  Licking  &  Lexington  Railroad  Co.  was  incorporated  with  tbe 
right  to  construct  a  road  from  Covington  to  Lexington,  it  being  provided  in 
the  charter  that  a  tax  of  twenty-five  cents  on  each  share  of  stock  of  |50, 
owned  and  held  by  any  stockholder,  should  be  annually  paid  into  the  State 
treasury  by  the  president  and  directors  of  the  company. 

In  1849,  by  amendment  to  the  charter,  the  name  of  tbe  corporation  was 
changed  to  "Covington  «&  Lexington  Railroad  Company."  And  March  8, 
1851,  an  act  was  passed  further  amending,  section  4  of  which  is  as  follows: 

"That  on  the  1st  day  of  January  next,  after  the  first  declaration  of  divi- 
dends on  the  capital  stock  of  said  railroad  company,  and  on  every  1st  day  of 
January  thereafter,  it  shall  be  tbe  duty  of  the  president  and  directors  of  said 
company  to  pay  into  the  treasury  of  the  Commonwealth  a  tax  on  each  one 
hundred  dollars'  worth  of  stock  in  said  railroad  company  equivalent  to  tbe 
rate  of  tax  on  each  one  hundred  dollars'  worth  of  property  for  State  revenue 
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and  no  more,  and  resident  stockholders  shall  not  list  their  stock  In  said  com- 
pany for  revenue  tax,  nor  be  liable  to  payment  of  tax  on  the  same  in  any 
•other  mode  whatever." 

But  February  33,  1871,  "An  act  to  incorporate  the  Kentucky  Central  Rail- 
•road  Co." "was  passed,  the  first  seotion  of  which  is  as  follows:  "That  George 
H.  Pendleton,  John  W.  Stevenson,  Wm.  Ernst.  .7.  C.  Gedge,  G.  Bowler  and 
£.  H.  Pendleton,  their  associates  and  successors,  be,  and  are  hereby,  created  a 
body-corporate  and  politic  under  the  name  and  style  of  the  Kentucky  Cen- 
tral Railroad  Co.,  for  the  purpose  of  operating  the  Covington  &  Lexington 
railroad,  of  which  they  are  the  owners  by  purchase  under  judgment  and 
order  of  sale  of  the  Fayette  Circuit  Court;  and  shall  have,  and  are  hereby  in- 
vested with,  all  the  powers,  privileges,  rights,  immunities  and  franchises, 
subject  to  the  restrictions  and  limitations  contained  in  the  original  charter 
of  incorporation  authorizing  the  construction  of  said  railroad,  and  the  vari- 
ous acts  amendatory  thereof:  Provided,  Nothing  id"  this  aot  shall  be  held  to 
subject  the  said  powers,  rights,  immunities  and  privileges  purchased  under 
judgment  and  order  of  sale  of  the  Fayette  Circuit  Court,  and  thereby  vested 
in  the  corporation  by  this  act  created,  to  the  operation  of  the  act,  entitled 
*An  act  reserving  the  right  to  amend  or  repeal  charters  or  other  laws, '^ip- 
.p roved  February  14,  1850,  but  the  same  are  exempted  therefrom,"  etc. 

It  is  contended  that,  according  to  a  proper  construction  of  section  4  of  the 
•act  of  April  3,  1851,  quoted,  the  defendant  is  not  liable  to  pay  taxes  on  the 
stock,  according  to  its  face,  but  only  according  to  its  actual  value.  But  it 
Is  not  material  how  that  section  should  be  construed,  unless  it  be  deter- 
mined that  the  Kentucky  Central  Railroad  Co.,  in  virtue  of  its  purchase  at 
the  judicial  sale  mentioned,  and  of  the  act  of  incorporation  passed  in  1871,  is 
-exempt  from  the  operation  of  the  act  of  April  3,  1878,  applicable  to  railroad 
-companies  generally.  It  appears  that  at  the  time  the  property  of  the  Coviug- 
tou  &  Lexington  Railroad  Co.  was  sold  under  the  judgment  mentioned  it 
nad  constructed  and  was  operating  under  its  charter  only  so  much  of  the 
road,  it  was  authorized  thereby  to  build,  as  extended  from  Covington  to 
Paris,  where  it  connected  with  the  Maysville  &  Lexington  road,  which  was 
constructed  and  operated  under  the  charter  of  another  corporation.  And  all 
the  other  roads  reported  to  the  auditor  as  owned  and  controlled  by  the  Ken- 
tucky Central  Railroad  Co.  have  been  constructed  or  acquired  by  it  since 
1871.  We,  therefore,  think  no  part  of  the  system  belonging  to  the  defendant, 
if  any  at  all,  is  exempt  from  the  general  law  prescribing  the  mode  of  assess- 
ing and  taxing  railroad  property  in  the  State  unless  it  be  that  portion  be- 
tween Covington  and  Paris,  and  it  was  so  decided  by  the  lower  court.  (L., 
C.  &  L.  R.  R.  Co.  v.  Commonwealth,  10  Bush,  43.) 

There  are  two  propositions  of  law  which  have  been  so  often  announced  by 
this  court  and  by  the  Supreme  Court  of  the  United  States,  and  are  so  just 
•and  necessary  to  the  sovereignty  and  dignity  of  the  State  and  the  general 
'Welfare,  that  they  can  not  be  now  called  in  question.  The  first  is,  that  im- 
munity from  taxation  is  a  mere  personal  privilege  pertaining  alone  to  the 
-corporation  or  natural  person  originally  invested  by  the  legislature  with  it, 
and  as  a  consequence  not  transferable  by  sale  or  succession.  Second.  That 
tbe  taxing  power  of  a  State  is  never  presumed  relinquished  unless  the  inten- 
tion of  the  legislature  to  relinquish  is  declared  in  clear  and  unambiguous 
terms.     (Morgan  v.  Louisiana,  93  U.  S.,  221;  Willson  v.  Gaines,   103  U.  S., 
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417;  L.  &  X.  R.  R.  Co.  v.  Palmes,  109  U.  S.,  250;  Memphis  Railroad  Co.  r. 
Commissioners,  112  TJ.  S.,  «17;  K.,  H.  &  N.  R.  R.  Co.  v.  Commonwealth,  & 
Bush,  439;  L.,  C.  &  L.  R.  R.  Co.  v.  Commonwealth,  10  Bush,  43;  Common- 
wealth v.  Masonic  Temple  Co.,  10  Ky.  Law  Rep.,  325.) 

This  is,  it  is  true,  not  a  case  where  entire  immunity  from  taxation  is 
claimed,  but  it  does  involve  the  claim  by  one  corporation  of  exemption  from 
the  mode  provided  by  a  general  law  of  assessing  and  taxing  the  property  of 
similar  corporations,  whereby  it  will  be  practically  relieved  of  paying  its 
fair  and  equal  share  of  taxes.  And,  in  our  opinion,  the  same  principle  is 
involved  and  the  same  rule  of  construction  should  be  applied  in  this  cafe  as 
if  the  claim  was  for  entire  exemption  from  taxation. 

In  fact,  while  under  certain  conditions,  an  exemption  may  be  granted,  we 
do  not  know  upon  what  principle  a  corporation,  the  power  to  tax  it  being  con- 
ceded, can  claim  an  exemption  from  tax  laws  made  applicable  to  all  other  simi- 
lar corporations,  and  a  consequent  invidious  preference  to  it,  in  respect  to  the 
amount  imposed.  The  Kentucky  Central  Railroad  Co.  did  not  acquire,  by 
its  purchase  at  the  judicial  sale,  the  privilege  now  claimed,  which  is,  in  lis 
nature,  partial  and  exclusive.  Nor  does  the  language  used  in  the  act  of  in- 
corporation passed  in  1871  clearly,  and  in  express  terms,  confer  it,  for  the 
terms  used  in  that  act  import  nothing  more  than  the  rights,  privileges  and 
immunities  usually  granted,  and  such  as  are  necessary  to  the  corporate  exist- 
ence and  ordinary  conduct  of  the  business  of  railroad  companies.  Certainly 
the  language  used  does  not  clearly  express  an  intention  to  grant  to  the  com- 
pany the  extraordinary  and  exolusive  privilege  of  exemption  from  conditions 
and  burdens  imposed  upon  railroad  companies  generally,  and  which  are 
deemed  necessary  for  the  support  of  the  government. 

In  our  opinion  section  4  of  the  act  of  March  3,  1851,  intended  alone  to 
regulate  the  mode  of  assessing  the  the  property  of  the  Covington  &  Lexing- 
ton Railroad  Co.,  which  no  longer  exists,  is  now  obsolete,  and  the  Kentucky 
Central  Railroad  Co.  is  subject  to  the  general  law  applicable  to  other  rail- 
road companies  in  the  assessment  and  collection  of  taxes,  and  the  lower 
court  consequently  erred  in  fixing  the  amount  of  taxes  duo  from  it  upon  the 
basis  of  an  assessment  of  stock. 

Wherefore,  the  judgment  is  affirmed  on  the  appeal  and  reversed  on  the 
cross  appeal  of  the  Commonwealth  of  Kentucky,  and  remanded  for  further 
proceedings  consistent  with  this  opinion. 


MITCHELL  v.  SIMPSON. 

(Filed  January  15,  1889.) 

Construction  of  devl6e— "Bodily  heirs"— A  testator  devised  to  his  daughter 
bis  land,  lying  in  and  around  the  town  of  C,  and  also  200  aores  of  land  in 
another  county,  adding:  "The  said  land  is  willed  to  my  daughter  and  her 
bodily  heirs,  except  the  200  acres,  which  she  is  to  have  the  right  to  dispose 
of  as  she  wishes."  Held— That  the  words  "bodily  heirs"  were  used  in  the 
sense  of  ohildren,  and  that  the  testator's  daughter  takes  a  life  estate  in  the 
lands  lying  in  and  around  the  town  of  C,  remainder  to  her  ohildren. 

Russell  Mann  for  appellant. 

McMillan  &  Talbott  for  appellee. 
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Appeal  fjoin  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  sole  question  in  this  case  is,  what  is  the  proper  construction  of  the 
third  clause  of  Jesse  Hall's  will,  which  reads  as  follows:  "I  give  to  my 
daughter,  Anna  Simpson,  IfiO  acres  of  land  lying  in  and  around  Centreville, 
Ky.  Said  land  is  allotted  to  her,  and  valued  at  150  per  acre.  I  also  will  her 
200  acres  of  land  in  Scott  county,  Ky.,  off  of  what  is  known  as  Sheep  Farm. 
Said  land  is  allotted  and  valued  to  her  at  918.50  per  acre.  The  said  land  is 
willed  to  my  daughter  and  her  bodily  heirs,  except  the  2uo  acres  in  Scott 
oounty,  Ky. ,  which  she  is  to  have  the  right  to  dispose  of  as  she  wishes." 

The  fourth  clause  of  the  will  contains  a  devise  to  his  daughter,  Paulina 
Henry,  in  which  is  this  language:  "Said  lands  I  will  to  my  daughter,  Paul- 
ina, and  her  bodily  heira,  excepting  the  lust  two-named  tracts,  which  she 
may  sell  if  she  wishes." 

The  estate  which  he  devises  to  his  son,  .Tames  F.  Hall,  is  devised  to  him 
absolutely. 

It  is  well  settled  that  the  words  "heirs  of  the  body,"  "heirs  lawfully  be- 
gotten of  the  body,"  ar.d  other  similar  expressions,  are  appropriate  words  of 
limitation,  and  must  be  construed  as  creating  an  estate  tail,  which,  by  our 
statute,  is  converted  into  a  fee  simple  unless,  from  the  entire  will,  it  reason- 
ably appears  that  the  testator  used  said  words,  not  in  their  technical  sense, 
but  as  synonymous  with  the  word  "children."  If  said  words  are  used  in 
the  latter  sense,  then  they  are  construed  as  words  of  purchase,  and  not  In 
the  technical  sense,  as  words  of  limitation,  which  are  construed  by  our  stat- 
ute as  conveying  a  title  in  fee  to  the  immediate  devisee. 

In  construing  the  language  of  this  will  it  appears,  at  first  blush,  that  the 
testator  was  endeavoring  to  create  a  life  estate  in  his  daughter,  Mrs.  A. 
Simpson,  with  remainder  to  her  children,  in  the  land  lying  around  Centre- 
ville; and  that  he  used  the  words  "her  bodily  heirs"  as  synonymous  with 
the  word  "children,"  as  expressive  of  that  intention. 

The  question  in  the  case  of  Kighter  v.  Forrester,  &c. .  1  Bush.  278.  arose 
on  the  construction  of  a  will  similar  to  this  in  the  particulars  above  men- 
tioned, in  which  it  was  held  that  the  words  "bodily  heirs"  were  used  by  the 
testator  in  the  popular  sense  of  children,  and  that  they  took  under  the  will 
as  purchasers.  Said  case  clearly  distinguishes  the  case  at  bar  from  the  case 
of  Johnson  v.  Johnson.  2  Met.,  331.  We  think  that  the  words  "bodily  heirs" 
were  us.»d  by  the  testator,  Hall,  in  the  sense  of  children,  and  that  Mrs.  Simp- 
son took  a  life  estate  in  the  land  lying  around  Centreville,  and  her  children 
took  a  remainder  interest  therein. 

Tbe  judgment  of  the  lower  court  sustaining  the  demurrer  to  the  appel- 
lant's answer  Is  reversed  and  the  cause  is  remanded  for  further  proceedings 
consistent  with  this  opinion. 


KVLB  v.  O'NEIL,  &c. 

(Filed  January  16,  1889.) 

Fraudulent  conveyances— A  creditor  can  not  sue  to  set  aside  as  fraudulent 
a  conveyance  made  by  his  debtor,  or  by  a  third  party  at  the  debtor's  instance 
to  property  really  belonging  to  the  debtor,  unless  he  has  obtained  a  judg- 

f  Google 


Digitized  by" 


710  KYLE  V.  O'NEIL,  &C. 

meDt  against  the  debtor  and  return  of  "no  property,"  or  sues  out  an  attach- 
ment against  the  property. 

Lane  &  Burnett  for  appellant. 

.Matt.  O' Doner  ty  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  action  is  brought  upon  the  promissory  note  of  the  husband  alone.  It 
assails  a  conveyance  made  to  the  wife  by  a  third  party  subsequent  to  the 
creation  of  the  debt,  and  seeks  to  subject  the  laud  to  its  payment.  The  aver- 
ments of  the  petition  must  be  taken  as  true  upon  demurrer.  The  material 
ones  to  the  question  presented  are  that  the  husband  is  insolvent;  that  he 
paid  the  grantors  for  the  land,  and  had  it  conveyed  to  his  wife  .to  defraud 
his  creditors.  The  demand  is  purely  a  legal  one,  and  in  such  a  case  the 
creditor  can  not  invoke  the  aid  of  a  court  of  equity  to  assail  as  fraudulent  a 
conveyance  made  by  his  debtor,  or  one  made  by  a  third  party  at  the  debtor's 
instance  to  property  really  belonging  to  him,  save  in  two  ways,  to  wit:  He 
must  first  obtain  a  judgment.and  a  return  of  nulla  bona;  or.  if  he  desires  to 
proceed  against  the  property  at  the  outset,  then  he  nan  only  do  so  by  suing 
out  and  prosecuting  an  attachment  as  provided  by  the  Code  of  Practice. 
This  rule  is  now  so  well  settled  in  this  State  that  its  propriety  is  not  open  to 
question.  Both  its  existence  and  its  wisdom  have  been  declared  by  repeated 
decisions  of  this  court. 

It  has  long  been  the  rule  that  actions  to  annul  voluntary  conveyances  and 
those  made  to  defraud  oreditors  can  not  bu  maintained  without  first  haviug 
judgment  and  a  return  of  "no  property. "  (Nnpper.  &e.  v.  Yager,  &c.  79 
Ky.,  241;  2  Ky.  Law  Rep.,  2G0.)  The  reason  is  that  a  resort  to  the  legal 
remedy  may  satisfy  the  demand.  Moreover,  the  conveyance  can  not  he  ques- 
tioned by  the  parties  to  it;  and  if  the  legal  remedy  be  first  pursued,  third 
parties,  whose  rights  may  be  entirely  well  founded,  may  never  be  involved 
in  what  may  prove  to  be  vexatious  and  prolonged  litigation.  In  order,  how- 
ever, to  give  a  more  speedy  remedy,  the  Code  authorizes  the  creditor  to  pro- 
ceed, in  the  first  instance,  against  the  property  by  suing  out  an  attachment. 
This,  while  it  affords  the  creditor  an  ample  remedy,  protects  both  the  debtor 
and  the  grantee.  The  latter,  if  it  appear  he  purchased  in  good  faith,  may 
sue  for  a  wrongful  seizure  of  his  property,  while  the  debtor,  if  the  attach- 
ment be  discharged,  may  look  to  the  bond  for  indemnity.  In  this  mode  of 
proceeding  a  lien  is  created  and  the  court  subjects  the  property  by  virtue  of 
its  seizure  under  the  attachment,  provided  it  be  sustained. 

If  the  creditor  could,  at  the  outset,  and  without  either  a  return  of  nulla 
bona  or  suing  out  an  attachment,  assail  the  conveyance,  third  parties  would 
be  involved,  when  the  legal  remedy,  had  it  been  pursued,  might  have  proven 
ample;  and  this,  too,  however  wrongful  might  be  the  proceeding,  without 
any  bond  being  executed  to  the  debtor,  or  any  seizure  of  the  property,  al- 
though a  lis  pendens  would  be  hanging  over  it,  however  protracted  might 
be  the  litigation.  Former  decisions  have,  however,  presented  the  reasons  for 
the  rule  so  fully  and  forcibly  that  further  discussion  of  the  matter  would  be 
but  repetition,  and  it  is  sufficient  to  merely  redeolare  the  rule.    (Barton, &u. 
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V.  Barton,  &c.,  80  Ky.,  213;  8  Ky.  Law  Rep.,  746;  Martz  v.  Pfeifer,  &c,  80 
Ky.,  603,  4  Ky.  Law  Rep.,  592.) 

It  matters  not  whether  the  debtor  is  the  grantor,  or  whether,  having  paid 
the  consideration,  he  causes  another  to  make  the  conveyance  to  a  third  party. 
In  the  one  case  the  statute  declares  the  conveyance  to  be  void,  and 
In  the  other  fraudulent.    The  reasons  for  the  rule  apply  equally  in  each  case. 

In  this  instance  the  creditor  had  obtained  no  judgment  and  return  of  nulla 
bona  against  the  husband,  who  was  the  debtor,  nor  had  he  sued  out  any 
-attachment  against  the  property,  and  the  lower  court  properly  held  that  the 
•averments  of  the  petition  were  insufficient  to  authorize  any  relief  against  the 
wife,  who  was  the  grantee. 

Judgment  affirmed. 

HANEY  v.  McCLURE,  &c. 
(Filed  January  17,  1889.) 

1.  Supplying  lost  records— When  a  commissioner  has  been  appointed  to 
take  proof  as  to  the  contents  of  lost  records,  as  provided  by  section  4  of  chap- 
ter 72  of  the  General  Statutes,  and  has  made  a  report,  the  couit  has  no  au- 
thority to  substitute  the  papers  accompanying  His  rtrort  for  ihe  originals 
unless  the  affidavit  required  by  section  5  of  chapter  72  was  filed,  and  the 
testimony  upon  which  his  report  is  based  was  taken  in  writing. 

2.  Same— In  addition  to  the  inherent  power  which  every  chcuit  court  has 
to  supply  its  lost  or  defaced  records,  the  court  is  authorized  by  stction  1  of 
chapter  72,  General  Statutes,  to  re-enter  a  judgment,  the  record  of  which  has 
been  lost  or  destroyed,  without  the  previous  appointment  of  a  commissioner 
to  take  testimony,  and,  while  it  does  not  appear  in  this  case  that  the  notice 
required  by  that  section  was  formally  given,  yet,  as  defendant  did  have  no- 
tice that  the  records  and  papers  of  the  action  had  been  destroyed  by  Are,  and 
that  the  plaintiff  had  moved  to  supply  the  lost  papers  and  re-enter  of  record 
the  judgment,  and  was  present  in  court  when  the  order  was  made,  the  court 
had  the  power  upon  satisfactory  proof,  which  it  is  to  be  presumed  was 
made,  to  re-enter  the  judgment. 

3.  Same— While  a  state  of  case  might  exist  where  it  would  be  erroneous 
and  prejudicial  to  give  full  effect  to  and  execute  such  judgment  in  the  absence 
of  properly-authenticated  pleadings  and  papers  belonging  to  the  case,  yet,  as 
tbe*judgment  in  this  case  was  rendered  by  default  and  the  time  for  an  ap- 
peal had  elapsed,  and  the  debts  for  which  the  judgment  was  nudtred  are  set 
out  and  the  land  directed  to  be  sold  fully  described,  there  is  no  reason  why 
the  re  entered  judgment  should  not  be  executed  as  if  the  record  of  the  orig- 
inal had  not  been  destroyed. 

4.  Judicial  sales— As  the  commissioner's  report  of  sale  does  not  show  for 
what  price  the  land  sold,  nor  that  he  offered  to  sell  less  than  the  whole  tract 
to  pay  the  two  debts,  the  court  erred  in  overruling  the  exceptions  to  the  re- 
port. 

V.  B.  Young,  Z.  T.  Young  and  H.  L.  Stone  for  appellant. 

Appeal  from  Rowan  Circuit  Court. 

Opinion  of  the  oourfc  by  Chief  Justice  Lewis. 

The  papers  and  records  of  this  case  having,  in  November,  1880,  been  de- 
stroyed by  Are,  the  commissioner  appointed  to  take  evidence  relative  thereto 
at  the  April  term,  1881,  of  the  court  where  the  action  was  pending  filed  a 
report,  in  which  it  was  stated  the  attorney  for  the  plaintiff  presented  substi- 
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tubes  for  the  petition  and  answer  filed  in  1868  and  the  judgment  rendered  ia 
1869,  and  testified  they  were  correct  copies  of  the  originals  which  had  been 
burned.  The  deposition  of  the  clerk  of  the  court  was  taken,  wherein  he  testi- 
fied the  petition  and  judgment  were  correctly  copied.  The  papers  accom- 
panying the  report  show  the  action  was  instituted  by  appellee  McClure  to 
enforce  the  satisfaction  of  a  personal  judgment  reoovered  by  him  against  ap- 
pellant for  $148. 60,  upon  which  an  execution  had  been  issued  and  returned 
"no  property  found."  That  it  was  stated  in  the  petition  the  tract  of  land 
sought  to  be  subjected  was  purchased  by  appellant  from  one  Evans,  who  bad 
assigned  the  note  for  the  balance  of  purchase  money  unpaid,  amounting  to 
$200,  to  appellee  Moody,  aud  that  the  latter  filed  answer  setting  up  the  note 
and  claiming  he  had  a  superior  lien  on  the  land  for  the  payment  of  it. 

In  the  judgment  purporting  to  have  been  rendered  the  land,  or  so  much 
as  necessary,  was  directed  sold  to  pey  the  two  debts,  it  being  stated  therein 
that  appellee  McClure  had  become  owner  of  both. 

At  the  May  term,  1SSI,  appellant  filed  exceptions  to  the  report  of  the  com- 
missioner appointed  to  take  evidence  in  relation  to  the  destroyed  papers  and 
records,  and  also  to  the  report  of  sale  which,  it  appears,  was  filed  at  the  No- 
vember term,  1SS0.  But  euch  of  the  exceptions  were  overruled,  the  sale  wa* 
confirmed,  a  deed  directed  made  to  the  plaintiff,  who  was  the  purchaser,  and 
a  writ  of  possession  to  issue  in  his  favor. 

Section  4,  chapter  72,  Geueral  Statutes,  provides  that,  in  case  the  record* 
and  papers  of  any  court  shall  be  lost,  destroyed,  defaced  or  obliterated,  such 
court  shall  appoint  a  commissioner,  who  shall  have  power  and  authority  to 
fix  on  a  convenient  i  lace  to  meet  and  sit  from  time  to  time,  giving  reason- 
able public  notice  thereof.  Section  5  is  as  follows:  "The  commissioner  may, 
at  the  instance  of  any  person,  issue  a  summons  and  cause  the  attendance  of 
witnesses,  and  take  evidence  in  writing  of  such  witnesses  relative  to  any 
reoord  or  paper  so  destroyed,  defaced  or  obliterated,  which  deposition  shall 
be  legal  evidence,  and  shall  be  returned  to  the  clerk  of  the  court  and  safely 
kept  by  such  clerk.  Before  any  such  proof  is  taken  the  party  offering  it 
must  make  and  file  with  the  commissioner  an  affidavit  that  there  is  no 
attested  copy  of  such  record  or  papers  in  existence  known  to  him.  If  such 
affidavit  is  not  made  no  testimony  taken  shall  lie  received.  The  commis 
sioner  shall  not  remain  in  office  longer  than  one  year.*' 

It  does  not  appear  the  affidavit  mentioned  was  made  and  filed  by  the  plain- 
tiff, or  any  one  for  him;  nor  that  the  testimony  of  the  attorney  for  the 
plaintiff  in  regard  to  the  substitutes  produced  by  him  was  taken  in  writing; 
and  as  the  clerk  of  the  court,  in  his  deposition,  states  merely  his  opinion  of 
the  correctness  of  the  copies  of  the  petition  and  judgment,  making  no  refer- 
ence to  the  answer  of  appellee  Moody,  it  is  clear  there  was  not  such  compli- 
ance with  the  provisions  of  section  5  as  gave  authority  to  the  lower  court  to 
substitute  the  papers  accompanying  the  report  of  the  commissioner  for  the 
originals. 

But  we  think  that,  in  addition  to  the  inherent  power  which,  as  said  in 
Deshong  v.  Cain,  1  Duvall,  809,  every  circuit  court  has  to  supply  its  lost  or 
defaced  records,  tie  lower  court  was  authorized  by  section  1  to  re-enter  the 
judgment  in  this  case  without  the  previous  appointment  of  a  commissioner 
to  take  testimony.  That  section  is  as  follows :  "When  any  judgment  or  final 
order  of  any  court  of  record  of  this  State  remains  unexecuted  and  the  record 
thereof  has  been  lost,  mutilated,  defaced  or  destroyed,  it  shall  be  lawful  for 
any  person  interested  therein,  upon  ten  days'  notice  in  writing  to  the  ad* 
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vers%  party,  to  move  the  court  in  which  such  judgment  was  rendered  or  Una 
order  was  made,  to  re-enter  the  same  of  record ;  and  upon  satisfactory  proof 
that  such  judgment  or  final  order  had  been   theretofore  entered  of  record, 
that  the   same  had  been  mutilated,  defaced  or  destroyed,  and  the  purport 
thereof,  it  shall  be  the  duty  of  the  court  to  re  enter  the  same  of  record,"  etc. 

It  does  not  appear  the  notice  required  by  that  section  was  formally  given, 
but  the  defendant  did  have  notice  the  records  and  papers  of  the  action  had 
been  destroyed  by  fire,  and  that  the  plaintiff  had  moved  to  supply  the  lost 
papers  and  re-enter  of  record  the  judgment,  and  was  present  in  court  when 
the  order  was  made.  Whether  the  court  acted  upon  the  report  of  the  com- 
missioner alone,  or  heard  other  evidence,  does  not  appear;  nor  is  it  material; 
for  it  had,  under  tfie  special  provisions  of  section  1,  the  power,  upon  satis- 
factory proof,  which  it  is  to  be  presumed  was  made,  to  re  enter  the  judg- 
ment. It  is  true  that,  by  reason  of  a  noncompliance  with  the  provisions  of 
section  5,  that  seems  to  apply  to  the  pleadings  and  other  papers  of  an  action, 
the  court  had  no  authority,  upon  the  report  of  the  commissioner  as  it  stood* 
to  substitute  the  copies  produoed  for  the  original  petiti<n  and  answer  of 
Moody,  and  a  state  of  case  might  exist  where  it  would  be  erroneous  and 
prejudicial  to  the  defendant  to  give  full  effei  t  to  and  execute  such  a  judg- 
ment in  the  absence  of  properly -authenticated  pleadings  and  papers  belong- 
ing to  the  case.  But  no  defense  was  made  to  the  action  by  appellant,  and. 
the  judgment  from  which,  by  reason  of  the  length  of  time,  there  could  be 
no  appeal,  was  rendered  by  his  default,  and  the  debts  for  which  it  was  ren- 
dered are  set  out,  and  the  land  directed  to  be  sold  is  fully  described.  We 
think,  therefore,  as  the  court  had  the  power  to  re-enter  the  judgment,  and 
properly  did  so,  there  is  no  reason  why  it  should  not  have*the  same  e fleet 
and  be  executed  as  if  the  record  of  the  original  had  not  been  destroyed  by 
fire. 

But  the  court  erred  in  overruling  exceptions  to  the  report  of  sale,  for  the 
commissioner  does  not  show  for  what  price  the  land  sold,  nor  that  he  offered 
to  sell  less  than  the  whole  tract  to  pay  the  two  debts,  and  as  a  consequence 
the  purchaser  gets  the  entire  isract  without  there  being  any  evidence  of  record 
showing  for  what  amount  appellant  is  entitled  to  credit. 

The  judgment  confirming  the  report  of  sale  for  a  deed  and  writ  of  posses- 
sion is  reversed,  with  directions  to  set  aside  sale  and  for  further  proceedings 
consistent  with  this  opinion. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ADAMS. 
(Filed  January  17,  1889— Not  to  be  reported. ) 

1.  Appeals— Practice— The  instructions  to  the  jury  being  proper,  this  court 
has  no  power  to  reverse  the  judgment  unless  the  verdict  upon  which   it  is, 
based  is  flagrantly  against  the  evidence.    The  mere  fact  that  the  weight  of 
the  testimony  is  with  appellant  does  not  authorize  a  reversal. 

2.  Same— There  having  been  three  trials  of  this  case— one  in  the  police 
court  and  two  upon  appeal  to  the  circuit  court— the  jury  in  each  instance 
returning  a  verdict  for  the  plaintiff  (appellee),  this  court  ought  not  to  dis- 
turb the  judgment. 

3.  Police  courts— Civil  jurisdiction— The  legislature  may  confer  civil  juris- 
diction upon  police  courts  created  since  the  adoption  of  the  present  Consti- 
tution of  the  State.    Section  41  of  ai-ticle  4  of  the  Constitution  applies  onlj;* 
to  police  courts  in  existence  when  the  Constitution  was  adopted. 
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Wm.  Lindsay  and  W.  J.  Li6le  for  appellant.  .    " 

Harrison  &  Belden  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  police  judge  of  the  town  of  Lebanon  was  invested  by  the  legislature 
with  the  power  to  try  civil  oases  where  the  amount  in  controversy,  exclusive 
*of  interest  and  costs,  does  not  exceed  1500. 

Section  4  of  artiole  4  of  the  Constitution,  as  this  court  has  heretofore  de- 
cided, applies  only  to  police  courts  in  existence  when  the  Constitution  was 
adopted.    (Trustees  of  Owensboro  v.  Webb,  2  Met,  676. ) 

It  follows,  therefore,  that  the  police  court,  having  jurisdiction  in  civil 
oases,  properly  heard  and  determined  the  controversy  between  the  appellant 
and  the  appellee.  The  history  of  legislation  in  this  State  on  like  subjects, 
and  the  judicial  decisions  sustaining  it,  leave  no  room  to  question  the  con- 
stitutionality of  this  enactment  conferring  the  jurisdiction.  The  case  was 
-heard  in  the  police  court,  resulting  in  a  verdict  and  judgment  for  the  appel- 
lee, and  on  an  appeal  to  the  circuit  court  a  similar  verdict  and  judgment 
was  rendered,  from  which  the  appeal  is  prayed.  The  claim  by  the  appellee 
-against  the  appellant  is  for  the  negligent  killing  of  a  mule  belonging  to  the 
appellee  by  the  employes  of  the  appellant,  and  while  in  the  discharge  of 
duties  pertaining  to  the  employment. 

While  the  weight  of  the  testimony  is  with  the  appellant,  the  instructions 
tieing  proper,  this  court  has  no  power  to  reverse  the  judgment  unless  the 
verdict  upon  which  it  is  based  is  flagrantly  against  the  evidence.  The  cause 
of  the  verdict  against  the  company  is  the  conflict  of  the  testimony  of  those 
an  charge  of  the  train,  and  that  of  those  testifying  for  the  plaintiff.  If  the 
tnule  was  knocked  from  the  track  at  the  place  designated  by  the  witnesses 
for  the  plaintiff,  the  company's  agents  might  have  avoided  the  injury;  while, 
on  the  other  hand,  if  the  animal  was  struck  at  the  point  lixtd  by  the  tn> 
ployes,  and  in  the  manner  detailed  by  them,  it  wa3  impossible  to  have  pre- 
vented the  accident.  If  the  statements  are  true,  as  made  by  the  plaintiff 
and  sustained  by  his  witnesses,  then  the  theory  of  the  defendant  as  to  the 
cause  and  manner  of  the  killing  may  be  doubted,  and  the  mere  weight  of 
the  testimony  being  on  the  side  of  the  railroad  company  does  not  authorize 
a  reversal.  Besides,  there  have  been  three  trials  of  this  case,  the  jury  in 
«*ach  instance  returning  a  verdict  for  the  plaintiff.  The  jury  returned  a 
verdict  in  the  police  court.  On  the  appeal  to  the  circuit  court,  the  jury  re- 
turned a  like  verdict  that  was  set  aside  by  the  trial  judge,  and  a  retrial 
ordered.  On  the  third  trial  still  a  verdict  was  rendered  for  the  plaintiff, 
tinder  such  circumstances  this  court  ought  not  to  disturb  the  judgment 
lielow. 

Affirmed,  with  damages. 


SPALDING  v.  COMMONWEALTH. 
(Filed  January  17,  1889.) 
1.  Taxation  of  fund  in  hands  of  receiver— Where  the  ownership  of  a  fond 
4n  the  hunds  of  the  circuit  court's  receiver  is  in  litigation    the  county  court 
<4uay,  by  leave  of  the  circuit  court,  direct  the  receiver  to  list  the  fund  for 
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taxation,  or,  what  is  preferable,  the  circuit  court  itself  should  direct  the  re- 
ceiver to  list  the  property  and  pay  the  taxes.  And  the  circuit  court,  in  this 
case,  having  by  an  order  consented  that  the  county  court  might  direct  the 
receiver  to  list  the  fund  in  his  hands,  and  directed  him  to  pay  out  of  the 
fund  whatever  taxes  might  be  assessed  against  it,  it  was  not  necessary  that 
the  claimants  of  the  fund  should  be  brought  before  the  county  court.  A 
proceeding  against  the  receiver  alone  to  compel  him  to  list  the  fund  was  all 
that  was  necessary. 

2.  Receivers— Before  suit  can  be  brought  against  a  receiver,  leave  of  the 
court  by  which  he  was  appointed  must  be  obtained. 

3.  Taxation— Listing  by  county  court  -  Under  section  25,  article  5,  chapter 
9-3  of  the  General  Statutes  the  county  court  can,  in  oase  of  a  mere  failure  to* 
list,  direct  its  clerk  to  take  the  list  of  the  delinquent,  he  having  first  been 
summoned  to  show  cause  against  it.  The  offending  in  such  oase  is  confined 
to  the  mere  failure  to  list,  and  a  summons  under  said  section  need  charge 
no  more. 

Samuel  Avritt  for  appellant. 

Sam  T.  Spalding  and  Lewis  Kdelen  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  estate  of  Felix  Mercer  being  in  litigation  in  the  Marion  Circuit  Court, 
an  order  was  made  by  it  in  18S1  placing  in  the  hands  of  the  appellant,  and 
directing  him  to  loan  it  out,  about  120,000  left  by  the  decedent.  The  com- 
missioner complied  with  the  order,  and  has  since  continued  to  loan  it,  owing 
to  the  right  to  the  fund  remaining  unsettled,  taking  notes  therefor,  presum- 
ably payable  to  himself.  In  June,  1885,  upon  motion  of  the  proper  parties,, 
the  court  granted  leave  to  them  to  institute  suit  in  the  Marion  County  Court 
to  compel  the  commissioner  to  list  the  fund  for  State  and  county  taxation 
for  the  years  1881  to  1885,  inclusive;  and  the  order  further  provided  that  the. 
commissioner  should,  out  of  the  fund,  pay  such  sums  as  might  be  adjudged 
for  these  purposes.  It  does  not  appear  that  the  estate  had  ever  been  listed 
for  taxation,  or  that  any  taxes  had  ever  been  paid  upon  it  for  the  years-, 
named.  After  the  granting  of  this  leave  the  sheriff  of  the  county  reported 
in  writing  to  its  county  court  clerk  the  appellant  as  delinquent  in  having 
failed  to  list  said  fund  or  pay  taxes  upon  it,  aud,  therefore,  the  latter  officer 
issued  a  summons  against  the  commissioner  to  appear  before  the  county 
court  at  a  time  and  show  cause,  if  any  existed,  why  the  estate  in  his  hands 
should  not  be  listed  for  the  years  above  named  for  county  taxation. 

A  demurrer  to  the  proceeding  having  been  overruled,  as  well  as  a  motion 
to  quash  the  summons,  an  answer  was  filed  by  the  appellant  setting  up  how 
he  had  received  the  fund ;  that  he  had  no  interest  in  it,  the  notes  being  held 
by  him  subject  to  the  order  of  the  court;  that  the  money  belonged  to  Mercer's 
heirs,  who  mainly  resided  in  other  counties,  and  were  necessary  parties  to> 
the  proceeding;  that  they  were  the  proper  parties  to  list  it,  and  that  he  was 
not  the  possessor  of  it  save  as  commissioner.  A  demurrer  having  been  bus- 
tained  to  the  answer,  and  the  appellant  failing  to  plead  further,  the  county 
court  rendered  a  judgment  holding  him  liable  for  the  taxes,  and  directing 
its  clerk  to  take  the  list  of  the  estate  in  appellant's  hands  for  said  years.  He 
appealed  to  the  circuit  court.  The  record  is  a  meager  one,  and  while  in  the 
last  named  court  the  motion  to  quash  the  summons  appears  to  have  been  re-^ 
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newed  and  the  demurrer  to  the  proceeding  again  presented,  yet  there  does 
not  appear  to  have  been  any  express  ruling  as  to  tither;  nor  was  the  demur- 
rer, filed  in  the  county  court  to  the  answer,  renewed  by  any  order  in  the 
circuit  court;  bud  it  is,  perhaps,  proper  to  regard  the  final  judgment  in  the 
latter  court,  and  which  affirmed  the  judgment  of  the  county  court,  as  acting 
upon  them,  and  we  will  so  treat  it.  No  reply  was  ever  filed  to  the  answer 
in  either  court. 

It  is  contended,  first,  that  there  is  no  law  warranting  such  a  proceeding; 
that  under  the  statute  a  delinquent  can  only  be  proceeded  against  for  a  fine 
and  triple  tax,  and  that  a  listing  can  only  be  compelled,  if  at  all,  by  means 
of  this  penalty.     It  was,  however,  settled  otherwise  in  the  case  of  the  Louis-  , 

ville  &  Nashville  R.    R.    Co.    v.    Commonwealth.  85    Ky.    11*8,  J*  Ky.    Law  j 

Rep,    810,    it  being    the™   held   that,    under  section  25,    article  5,    chapter  j 

92  of  the  General  Statutes,  the  county  court  could,  in  case  of  a  mere  failure  , 

to  list,  direct  its  clerk  to  take  the  list  of  the  delinquent,  he  having  first  been  i 

summoned  to  show  cause  against  it.  I 

The  offending  in  such  case  is  confined  to  the  mere  failure  to  list,  and  a 
summons  under  said  section  need  charge  no  more.  This  was  substantially 
done  in  that  issued  against  the  appellant  because  he  was  required  to  show 
cause,  if  any  existed,  why  the  estate  should  not  be  listed. 

It  is  a  general  rule  that,  before  suit  can  be  brought  against  a  receivt-r, 
leave  of  the  court  by  which  he  was  appointed  must  be  obtained.  This  is  be- 
cause one  court  should  not  be  allowed  to  take  the  property  or  fund,  already  j 
properly  under  the  control  of  another  court,  away  from  it.  To  d.i  so  would 
be  a  disregard  of  the  rights  of  those  already  contending  over  the  estate,  and 
•create  a  conflict  of  jurisdiction  injurious  to  public  interests  and  individual 
right.  (Barton  v.  Barbour,  104  V.  S.,  12fi. )  There  was  no  necessity,  bow- 
ever,  in  this  instance  for  a  resort  to  another  forum.  It  is  true  that,  under 
our  law,  the  county  court  Is  the  only  power  which  van  direct  the  listing  of 
property  for  taxation  which  has  been  omitted  by  the  assessor.  Here,  how- 
ever, was  a  fund  in  the  hands  of  the  court's  receiver.  It  was  under  its  con- 
trol.  It  was  the  estate  of  a  decedent  of  Marion  county.  The  right  to  it  was 
In  litigation.  If  the  averment  of  the  answer,  that  it  belonged  to  Mercer's 
heirs,  can  be  considered  as  one  of  fact,  and  is,  therefore,  in  the  absence  of  a 
reply,  to  be  taken  as  true,  yet  the  fund  had  never  been  distributed,  and  it 
-was  not  known  what  portion  of  it  would  finally  go  to  each  of  them.  He  or 
she  could  not,  therefore,  intelligently  list  his  or  her  interest  in  it.  Indeed 
l he  litigation  might  be  of  such  a  character  as  to  consume  it,  or,  as  a  result 
of  it,  the  heir  might  not  ultimately  receive  anything,  and  from  the  very  na- 
ture of  the  case  he  or  she  could  not  list  any  portion  of  it.  It  was  yet  the 
estate  of  the  decedent,  subject  to  distribution  by  the  court.  It  or  Us  receiver 
was  the  possessor  of  it.  The  money  has  always  been  in  Marion  county,  and 
Jias  there  received  the  protection  of  the  law,  and  must  in  fact  yet  be  dis- 
tributed by  its  court.  Undoubtedly,  if  it  had  already  been  listed  for  taxa- 
tion, the  court  having  control  of  it  oould  have  ordered  its  receiver  to  pay  the 
taxes,  and  we  see  no  reason  why,  when  it  had  not  been  listed,  the  court 
oould  not  have  directed  its  receiver  to  do  so,  and  also  pay  the  taxes.  There 
was,  therefore,  really  no  necessity  for  obtaining  leave  to  resort  to  legal  pro- 
ceedings in  another  tribunal.  The  circuit  court  oould  have  ordered  its  re- 
ceiver to  go  into  the  county  court  and  have  it  listed,  and  then  pay  the  taxes. 
It,  however,  saw  fit  to  arrive  at  it  in  an  indirect  manner,  and  while  it  was 
not  the  best  mode,  yet  it  was  not  an  illegal  one.    It  consented  that  another 
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tribunal  might  take  jurisdiction  over  its  receiver  as  to  this  particular  matter, 
and  direct  him  as  to  it;  and  at  last,  in  this  instance,  by  reason  of  the  appeal, 
it  in  fact  controlled  its  receiver  in  the  matter,  and  affirmed  what  the  in- 
ferior tribunal  had  ordered  to  be  done.  So  that  at  last  the  circuit  court  may 
be  regarded  as  having  directed  its  receiver  to  go  into  the  county  court  and 
list  the  estate  under  its  control. 

It  is  contended  it  will  not  do  to  charge  officers  like  receivers  and  sheriffs 
with  the  taxes  upon  funds  transiently  in  their  hands,  and  which  may  hap- 
pen to  be  held  by  them  upon  the  particular  day  when  the  owner  or  possessor 
is  chargeable  with  the  taxes.  In  this  wo  concur.  It  would  interfere  with 
the  proper  transaction  of  business.  The  case  presented  is,  however,  a  differ- 
ent one.     Here  was  the  estate  of  a  decedent  under  the  control  of  the  court. 

It  was  yet  to  be  distributed.  It  was  as  yet  uncertain  as  to  whom  it  be- 
longed, or  at  least  what  portion,  if  anything,  each  heir  would  finally  receive. 
From  the  very  necessity  of  the  case  it  was  proper  for  the  court  to  consent 
that  another  tribunal  might  direct  its  receiver  to  list  the  estate  in  his  hands, 
-or  what  would  have  been  preferable,  it  should  itself  have  directed  its  officer 
to  go  and  list  it  and  pay  the  taxes. 

The  order  of  the  circuit  court  granting  the  leave  to  another  tribunal  to 
pass  upon  the  question  of  assessment  also  directed  its  receiver  to  pay  any 
taxes  that  might  be  assessed  against  the  fund.  This  entitled  him  to  a  credit 
for  any  sum  he  might  thus  pay;  and  in  fact  the  judgment  upon  the  affirm- 
•a nee  of  the  appeal  from  the  county  court  expressly  directs  such  credit  to  be 
triven.     No  loss  can,  therefore,  come  to  him. 

The  provisions  of  chapter  i)2  of  the  General  Statutes  show  it  was  intended 
that  all  property  should  contribute  its  proper  proportion  to  the  means  neces- 
sary to  support  the  county  and  State  governments.  They  were  enacted  in 
the  spirit  of  fairness  and  equality,  and  property  situated  like  that  in  ques- 
tion will  escape,  and  receiverships  become  exceedingly  popular,  unless  the 
tjourt  in  control  of  it  can  order  its  officer  holding  it  to  list  it  and  pay  the 
taxes  upon  it.  Where  the  ownership  of  the  fund  is  in  question,  and  it  is  in 
litigation,  there  is  no  other  practical  way  of  reaching  it.  Here  it  could  not 
be  properly  assessed  to  the  owner.  Even  if,  by  reason  of  the  averment  in 
the  answer  of  ownership  in  the  heirs,  it  can  be  said  that  the  owners  were 
known,  yet  there  had  been  no  distribution  of  it  to  either  of  them— its  situs 
had  not  changed— and  one  of  them,  in  giving  in  his  list,  could  not  take  into 
ronsideration  any  of  this  estate  because  he  could  not  tell  what  he  would 
ever  get,  if  any  of  it.  It  is  unlike  the  case  which  was  presented  in  the  City 
t>f  Louisville  v.  Sherley,  &c,  80  Ky.  71,  3  Ky.  Law  Rep.,  56",  because 
there  not  only  the  ownership  of  the  fund  sought  to  be  taxed  had  been  ascer- 
tained, but  it  had  been  allotted  to  the  owner. 

It  is  contended,  however,  that  it  belongs  either  to  the  personal  representa- 
tive or  the  heirs,  and  that  they  should  have  been  brought  before  the  circuit 
-oourt,  and  the  question  determined.  This  would,  perhaps,  have  required  the 
Inferior  conrt  to  determine  the  very  question  at  issue  in  the  superior  tri- 
bunal, and  which  might,  for  years,  be  undetermined.  Such  a  conflict  of 
Jurisdiction  would  not  only  be  useless,  when  the  taxes  could,  without  injury 
to  any  one,  be  paid  out  of  the  fund  by  the  receiver  under  the  order  of  the 
eourt,  but  might  result  in  serious  injustice.  If  the  heir  alone  were  pro- 
ceeded against  he  could  very  well  say:  "There  has  been  no  distribution  of 
the  estate.  I  do  not  know  the  value  of  my  interest,  if  I  have  any,  or  what 
I  will  ultimately  receive." 
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The  estate  should  pay  its  proper  proportion  of  the  public  burden  in  return 
for  its  protection  under  the  law,  and  unless  the  mode  indicated  herein  befol« 
lowed  it,  and  many  thousand  dollars  situated  like  it,  would  escape  taxation. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


THE  WESTERN  ASSURANCE    CO.   OF    TORONTO,    CANADA  v. 

MEUTH. 

(Filed  January  16.  1889.) 

1.  Insurance— Failure  to  issue  policy— An  accepted  application  for  insur- 
ance imports  an  agreement  to  issue  the  policy  in  general  use  by  the  insurers  in 
execution  of  the  contraot,  and  the  provisions  of  this  policy  control  the  right 
of  recovery  in  the  event  no  policy  is  issued. 

In  this  case,  the  application  having  been  accepted,  but  no  policy  issued^ 
the  company  has  the  right  to  rely  upon  a  provision  as  to  limitation  contained 
in  the  policy  which  the  agent  was  authorized  to  isfeiie,  being  the  policy  in 
genera]  use  by  the  company;  and  the  insured  can  not  claim  that  this  pro- 
vision is  not  binding  upon  him  because  the  defendant  did  not  furnish  him 
with  the  contract,  as  there  is  nothing  to  show  that  the  insured  ever,  at  any 
time,  made  any  demand  upon  the  company  for  a  policy  of  insurance,  or  ever 
informed  the  company  or  its  managing  officers  that  he  claimed  that  the  com- 
pany was  liable  for  the  loss  sustained,  the  only  demand  made  being  upon 
the  local  agent  about  three  years  after  the  loss. 

2.  Pleading— Inconsistent  defenses— A  party  may  deny  making  a  contract 
at  all,  and  yet  may  rely  upon  any  defense  which  he  has  to  the  contract  which 
plaintiff  claims  he  made.  Therefore,  the  denial  by  the  defendant  in  this 
case  that  it  made  any  contract  at  all,  and  the  reliance  upon  the  provision  aa 
to  limitation,  which  the  defendant  claims  was  a  part  of  the  contract,  if  any 
was  made,  are  not  inconsistent  defenses. 

T.  E.  Ward  for  appellant. 

Montgomery  Merritt  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

For  the  purpose  of  considering  the  only  question  we  deem  important  to 
the  rights  of  the  litigants  in  this  case  it  may  be  assumed,  on  behalf  of  ap- 
pellee, that  he  made  an  application  for  insurance  In  appellant's  company, 
which  application  was  accepted ;  that  he  paid  the  premium  to  its  agent,  and 
he  agreed  to  issue  a  policy  of  insurance  to  appellee  as  soon  as  he  received  the 
necessary  blank  policy  of  insurance. 

In  this  state  of  case  Mr.  May,  in  his  work  on  Insurance,  section  43,  says: 
"If,  upon  all  these  points,  an  agreement  has  been  arrived  at,  and  no  stipula- 
tion is  made  that  the  delivery  of  the  policy  shall  be  the  test  of  the  consumma- 
tion of  the  contract,  and  no  law  makes  such  a  delivery  a  condition  precedent 
to  its  validity  from  that  time  unless  another  time  is  fixed,  the  contract  it 
complete,  and  binds  the  parties.  The  policy,  as  we  have  seen,  is  noteasm* 
tial  to  its  validity.    It  is  but  the  form  and  embodiment,  the  expression  and 
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evidence  of  what  has  already  been  agreed  upon,  adding  nothing  thereto  and 
detracting  nothing  therefrom.  And  whether  issued  Immediately  upon  the 
arrival  at  a  mutual  understanding,  or  subsequently  before  the  loss,  or  after 
the  loss,  with  or  without  knowledge,  or  not  issued  at  all.  the  obligations  of 
the  parties  are  not  affected.  If  the  insurers  refuse,  under  suoh  circum- 
stances, to  issue  a  polioy  because  a  loss  has  intervened,  or  any  other  change 
has  taken  place  which  would  not  be  a  defense  under  the  polioy  if  that  had 
been  delivered,  they  will  not  be  allowed  by  the  law  to  take  advantage  of  the 
fact  that  no  policy  has  been  issued,  but  in  divers  modes,  stated  in  another 
place,  will  be  compelled  to  recognize  their  obligation  just  as  fully  as  if  a 
policy  had  been  issued.  An  accepted  application  imports  an  agreement  to 
issue  the  policy  used  by  the  insurers  in  execution  of  the  contract;  and  this 
policy,  when  issued,  becomes  the  evidence  of  the  contract." 

The  principle,  as  thus  stated,  is  no  less  just  than  reasonable,  and,  as  ap- 
plied to  the  facts  of  this  case,  is  peculiarly  so,  because  appellee's  contention 
is  that  the  agent  agreed  to  issue  him  a  policy  as  soon  as  he  received  the 
blank,  the  necessary  inference  is,  aside  from  the  legal  implication,  that  the 
blank  was  the  kind  that  the  company  used  in  issuing  policies  generally. 

The  appellee's  property  having  been  destroyed  by  fire  within  the  time 
named  in  his  application,  and  he  having  sustained  loss  to  the  amount  of  the 
indemnity  provided  for,  the  appellant  company,  among  other  defenses,  relies 
upon  a  provision  as  to  limitation  which  it  avers  was  contained  in  the  policy 
which  its  agent  was  authorized  to  issue,  and  would  have  been  in  the  policy 
which  would  or  should  have  issued  on  appellees'  application.  The  agent 
was  not  authorized  to  issue  any  policy  which  did  not  contain  this  provision. 

This  provision  was  in  substance  that  no  action  could  be  maintained  for  a 
loss  under  the  policy  unless  begun  within  twelve  months  next  after  the  loss 
occurred.  The  action  was  not  begun  until  more  than  three  years  after  the 
Are. 

It  is  not  claimed,  and  can  not  successfully  be  claimed,  that  suoh  stipula- 
tions ar»  not  binding,  and  we  deem  it  unnecessary  to  cite  authorities  to 
show  that  they  are,  but  it  is  claimed  that  appellant  should  not  be  allowed  to 
rely  upon  this  defense  because  it  denied  making  any  contract  at  all.  These 
defenses  are  not  inconsistent.  A  party  may  deny  making  a  contract  at  all, 
and  yet  may  rely  upon  any  defense  which  he  has  to  the  coDtract  which  plain- 
tiff claims  he  made.  Or,  in  order  to  present  his  entire  oase,  he  might  deny 
making  the  contract  claimed  by  the  plaintiff,  and  aver  that  he  did  make 
another  contract  about  the  same  matter,  and  then  rely  upon  defenses  grow- 
ing out  of  that  contract,  if  it  was  in  fact  the  contract  actually  referred  to  by 
plaintiff,  and  the  contract  actually  made. 

It  is  also  insisted  that  the  appellant  should  not  be  allowed  to  rely  upon 
this  provision  of  its  contract  because  it  did  not  furnish  the  defendant  with 
the  contract,  so  that  he  might  be  informed  of  its  peculiar  provisions;  and 
the  case  of  Springfield  Ins.  Co.  v.  Jenkins,  9  Ky.  Law  Rep.,  932,  is  relied 
upon  to  support  this  contention. 

It  is  a  sufficient  answer  to  this  to  say  that  there  is  nothing  to  show  that 
appellee  ever,  at  any  time,  made  any  demand  upon  the  company  for  a  policy 
of  insurance,  such  as  he  claims  ought  to  have  iesutd  to  him,  that  he  might 
be  informed  as  to  his  rights.  There  is  no  claim  that  he  ever,  at  any  time, 
Informed  the  company,  or  itfe  managing  officers,  that  he  claimed  that  the 
company  was  liable  for  the  loss  sustained,  or  made  demand  that  it  should 
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pay  him.  The  only  demand  which  be  claims  at  any  time  to  have  made  was 
upon  the  local  agent,  and  that  was  but  a  few  days  before  the  institution  of 
this  suit.  Up  to  that  time  he  seems  to  have  acted  upon  the  idea  that  bewai 
not  insured.  So  there  is  nothing  in  pleading  or  proof  conducing  to  show 
that  the  company,  upon  proper  demand,  withheld  any  information  to  which 
the  appellee  was  entitled,  or  that  it  was,  by  its  conduct,  estopped  from  rely- 
ing upon  this  defense. 

The  judgment  is  reversed  and  the  cause  remanded  for  further  proceeding 
oon6istent  with  the  principles  of  this  opinion. 
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LOUISVILLE  &  NASHVILLE  R.  B.  GO.  v.  YOWELL. 

Filed  January  23,  1889.    Appeal  from  Marion  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Jujlge  Ward,  affirming. 

1.  Contributory  negligence— A  defendant  who  is  guilty  of  willful  negli- 
gence can* not  rely  upon  contributory  negligence  on  the  part  of  the  plaintiff.' 
Whether  he  can  do  so  when  his  negligence  is  gross,  yet  not  willful,  is  not  so 
well  settled,  and  is  not  necessary  to  be  determined  in  this  case. 

The  plaintiff  was  a  passenger  in  a  caboose  attaohed  to  a  freight  train  on 
defendant's  road.  When  the  train  stopped  at  the  station  at  which  he  was 
injured  the  car  in  whlob  he  was  riding  was  detached  from  the  other  cars 
which,  omposedthe  train  and  was  left  standing  on  the  track;  this  was  done 
for  the  purpose  of  doing  switching  at  that  station.  During  the  switching 
four  empty  cars  on  the  end  of  the  train  were  shoved  and  then  cut  loose,  and? 
in  this  detached  condition,  and  subject  only  to  the  control  of  a  brakeman, 
were  allowed  to  roll  down  against  the  caboose  in  which  the  plaintiff  was 
standing,  he  having  gone  to  the  door  to  see  what  was  going  on;  and  al- 
though be  saw  the  oars  coming  and  braced  himself  to  resist  the  shock,  its 
force  was  so  great  as  to  dash  him  violently  against  the  floor  of  the  car,  caus- 
ing the  injuries  complained  of.  Held— That  these  facts  established  a  reck- 
less indifference  to  the  safety  of  the  passengers,  and  authorized  a  verdict  for 
plaintiff.  And  the  fact  that  the  plaintiff  was  unnecessarily  standing  up 
and  would  not  have  sustained  the  injury  if  he  had  kept  his  seat,  was  not 
sufficient  to  excuse  the  defendant,  whether  its  negligence  was  gross  or  willful. 

2.  Negligence— Instructions— The  instructions  correctly  defined  gross  and 
willful  neglect  <L.  &  N.  R.  R.  Co.  v.  Mitchell,  10  Ky.  Law  Rep.,  211;  L.  & 
N.  R.  R.  Co.  v.  McCoy,  5  Ky.  Law  Rep.,  31*7),  and  such  instructions,  defining 
legal  terms,  being  necessary  to  the  proper  understanding  of  other  instruc- 
tions, are  not  abstract. 

8.  Bill  of  exceptions— Although  an  instruction  has  tho  word  "refused"  at 
the  foot  of  it,  yet  as  the  body  of  the  bill  of  exceptions  shows  that  it  was' 
given,  and  there  is  no  complaint  of  its  refusal  in  the  grounds  for  a  new 
trial,  it  must  be  presumed  that  it  was  given.  But  even  if  not,  the  error  of 
the  court  in  refusing  it  can  not  be  considered,  as  it  was  not  relied  upon  in 
the  grounds  for  a  new  trial. 

Rountree  &  Lisle  for  appellant;  Avritt  &  Russell  for  appellee. 

JONES  v.  McKENNEY,  &o. 

Filed  January  28,  1880.    Appeal   from    Lincoln    Circuit  Court.    Opinion    of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Indemnifying  bonds— A  sheriff  who  has  in  his  hands  an  execution  of  fieri 
facias  in  favor  of  the  Commonwealth,  issued  on  a  judgment  for  a  fine,  can 
not  demand  or  take  a  valid  bond  of  indemnity,  as  provided  in  section  641  of 
the  Civil  Code. 

W.  H.  Miller  for  appellant;  R.  C.  Warren  for  appellees. 

COMMONWEALTH  v.  KELLY. 

Filed  January  23,  1889.     Appeal  from  Henry  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Liquor  selling— The  indictment  in  this  case  charges  that  on  the  10th  day  of 
July,  1887,  the  defendant  unlawfully  sold,  to  a  person  named,  spirituous 
liquors  "by  the  pint,  half  pint,  glass  and  drinks,  and  in  quantity  less  than 
five  gallons  without  having  obtained  a  license  therefor."    Held— That  the 
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facts  stated  do  cot  constitute  an  offense.     The  act  of  May  8.  1884,  prescribed 
a  penalty  for  the  act  charged  in  the  indictment,  but  that  statute  was  re- 
pealed May  17,  1886,  and  no  other  statute  prescribing  a  penalty  for  the  act 
charged  was  enacted  until  March  31,  1888. 
.1 .  S.  Morris  for  appellant. 

CISSNA  v.  SMILEY,  &o. 

Filed  January  23,  1889.     Appeal  from  Boyd  Circuit  Court.    Opinion  of  tbe 
•court  by  Judge  Barbour,  affirming. 

1.  Sureties— A  surety  is  the  creditor  of  the  principal  obligor  from  the  time 
the  obligation  is  entered  into,  and  under  the  Code  may  avail  himself  of  all 
the  provisional  remedies  that  are  allowed  to  creditors  generally  against  their 
debtors. 

2.  Same— Garnishment— Where  a  creditor  seeks  to  subject  a  debt  due  to  his 
debtor  by  a  third  person  he  can  have  no  greater  right  against  the  latter 
than  the  debtor  himself  possessed. 

Prior  to  the  institution  of  this  action  the  garnishees,  who  were  made  de- 
fendants, owed  the  principal  defendant,  but  they  were  his  sureties  in  a  note 
past  due.  It  is  conceded  that  the  principal  defendant  is,  and  was  at  the  in- 
stitution of  the  suit,  insolvent.  Held— That  when  the  action  was  instituted 
the  garnishees  had  a  complete  cause  of  action  against  the  principal  defend- 
ant to  compel  him  to  pay  the  debt  for  which  they  were  bis  sureties.  Bot, 
further  still,  the  principal  defendant  being  insolvent,  a  court  of  equity  would 
not  compel  the  garnishees  to  pay  to  him  what  they  owed  him  until  they  bad 
been  released  from  their  liability  as  bis  sureties;  and  tbe  plaintifis  are  in  no 
better  position  than  their  debtor. 

T.  R.  Brown  for  appellant;  R.  T.  Burns  for  appellees. 

RHODES  v.  COMMONWEALTH. 

Filed  January  23,  1889.     Appeal  from  Henderson  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  affirming. 

1.  Keeping  bawdyhouse— An  indiotmeut  which  charges  that  the  defend- 
ants "did  unlawfully  keep  and  maintain  a  common,  ill-governed  and  dis- 
orderly house,  and  willfully  did  cause  and  procure  and  suffer  certain  persons 
—men  and  women  of  evil  fame— then  and  there  to  frequent  and  come  to- 
gether, and  *  *  *  unlawfully  and  willingly  did  permit  the  said  men  and 
women  in  the  said  house  *  *  *  at  unlawful  times,  as  well  in  tbe  night  as 
in  the  day,  to  remain  drinking,  tippling,  cursing  and  whoring,  to  tbe  com- 
mon nuisance,"  etc.,  is  a  good  indictment  for  keeping  a  bawdyhouse. 

2.  Same— If  the  owner  of  a  house  rents  it  to  another  to  be  kept  and  nsed  as 
a  bawdyhouse,  and  it  is  so  kept  and  used,  he  is,  in  legal  contemplation,  tbe 
keeper  of  such  bawdyhouse. 

As  the  evidence  in  this  case  tended  to  show  that  appellant  knew  that  bis 
oodefendant  was  a  common  prostitute  and  wa6  keeping  a  bawdyhouse,  yet 
with  this  knowledge  continued  to  rent  to  her  the  house,  the  court  properly 
refused  to  instruct  the  jury  to  find  for  him. 

3.  Evidence— It  was  competent  for  the  Commonwealth  to  prove  tbe  general 
reputation  for  virtue  of  a  woman  who  was  seen  frequently  at  the  house. 

4.  Recalling  witnesses—  Tnis  court  can  not  say  that  the  court  below  abased 
its  discretion  in  allowing  the  Commonwealth  to  recall  witnesses  and  prove 
by  them  facts  which  the  Commonwealth's  attorney  had  omitted  to  ask  tbem 
concerning  their  original  examination.  Before  this  court  could  reverse  upon 
that  ground  the  appellant  must  show  that  bis  case  was  materially  prejudiced 
by  the  ruling  of  the  court. 

5.  S.  Sizemore  for  appellant;  J.  H.  Powell  for  appellee. 

MARSHALL,  &c.  v.  MILLS,  &c. 

Piled  January  23,  18S9.    Appeal  from  Pendleton  Circuit  Court.    Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Forcible  detainer— Traverse  bond— A  traverse  bond  being  defective  in  lim- 
iting to  |100  the  costs  and  damages  to  which  the  traverser  might  be  sub- 
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jected,  the- court  should  have  permitted  a  new  bond  to  be  executed  by  section 
«88  of  the  Code. 
C.  H.  Lee  for  appellants;  John  H.  Fryer  for  appellees. 

GBEENBAUM  v.  COMMONWEALTH. 

Filed  January  2.M,  1889.     Appeal   from  Woodford  Circuit  Court.    Opinion   of 
the  court  by  Judge  Bow  den,  affirming. 

1.  Indictment—  Nuisance—  Pollution  of  stream— An  indictment  which 
charges  that  the  defendant  committed  a  common  nuisance  by  habitually  and 
periodically  suffering  and  permitting  offal  and  still  slops  to  accumulate  at 
cattle  pens  near  a  branch,  and  to  flow  into  the  branch,  thereby  polluting  the 
waters  and  the  air,  is  not  liable  to  the  objection  that  it  charges  two  offenses 
that  can  not  be  joined,  viz.  :  The  common  law  offense  of  a  common  nuisance. 
and  the  statutory  offense  created  by  section  4,  article  28,  chapter  2P,  General 
Statutes,  which  provides  for  the  punishment  of  any  person  who  shall  put 
anything  into  any  stream  or  pond  whereby  flsh  may  be  sickened  or  killed,  or 
the  water  rendered  unfit  for  use,  op  stench  be  produced;  and  a  demurrer  to 
the  indictment  was  properly  overruled.  The  statute  imposes  a  penalty  for 
an  injury  to  a  private  right,  and  not  for  a  common  grievance,  and  it  is  not 
necessary  to  a  conviction  under  It  that  there  should  be  any  injury  to  the 
public. 

2.  Same— But  when  the  act  charged  as  a  common  nuisance  is  an  act  pro- 
hibited by  the  statute,  upon  failure  to  show  that  it  wus  such  ns  Jo  annoy  the 
public,  so.  that  there  nun  be  no  conviction  for  the  alleged  nuisance,  there 
may  nevertheless  be  a  conviction  under  the  statute.  And  while  the  defend- 
ant was  not  prejudiced  in  Ibis  case  by  the  failure  of  the  court  to  so  instruct 
the  jury,  it  is  the  better  practice  to  tell  the  jury  what  they  m«y  do  in  the 
different  states  of  case. 

3.  Same— To  constitute  the  offense  charged  it  was  not  neces  ary  that  the 
acts  charged  should  have  been  habitunl  or  periodical.  It  is  the  result  of  the 
act  rather  than  the  act  itself  that  constitutes  a  nuisance,  ard  where  a  single 
act  produces  a  oontiuuing  result  it  may  be  suflicii  nt  to  maintain  the  Indict- 
ment. 

4.  Same— The  defendant  had  no  right  to  pollute  the  water  to  the  public 
Injury  merely  to  escape  the  pecuniary  loss  which  would  have  result  td  from 
stopping  work  until  his  tiough,  which  had  been  blown  down,  could  be  re- 
placed. 

6.  Evidence— In  the  opinion  of  a  majority  of  the  court  the  testimony  of  a 
witness,  that  frequently  on  crossing  the  branch  nienil  •  rs  of  his  family  "would 
t)ry  out  in  pain  and  disgust  at  the  odors,"  wus  competent  for  the  purpose 
of  showing  the  force  and  vigor  of  the  stem  h.  otherwise  ]  rt  ved  to  have 
existed,  though  not  conpeteut  to  prove  that  Iheie  was  a  slei.ch.  In  the 
opinion  of  the  writer  (Judge  Bowden)  it  was  mere  hearsay,  and  incom- 
petent. 

W.  Lindsay  for  appellant ;  P.  W.  Hardin  for  appellee. 

COMMONWEALTH  v.  KENMAN. 

Filed  January  23,  1889.     Appeal  from  Owen  Circuit  Court.    Opinion  of  the 

court  by  Judge  Bowden,  reversing. 

Liquor  selling— Indictment— To  charge  in  an  indictment  that  the  defend- 
ant unlawfully  sold  liquor  "by  the  drink"  is  equivalent  to  charging  that  he 
sold  it  "as  a  beverage,"  and  Is  sufficient  under  a  statute  prescribing  a  pen- 
alty for  selling  liquor  as  a  beverage. 

John  S.  Gaunt  for  appellant. 

GARRETT,  &o.  v.  MOSBY,  &c. 

Filed  January  23,  1880.     Appeal  from  Metcalfe  Circuit  Court.    Opinion   of 

the  court  by  Judge  Bowden,  reversing. 

Contract  in  consideration  of  support— Appellate  jurisdiction— S.  and  his 
son  in-law,  J.f  made  a  written  contract  whereby  It  was  agreed  that  the 
representatives  of  S.  should,  after  his  death,  convey  to  J.  a  tiact  of  land 
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then  owned  and  occupied  by  S.  as  a  homestead;  and  in  consideration 
thereof  J.  bound  himself  "to  live  with  and  support*'  S.  and  an  unmarried 
daughter  during  their  lives,  8.  and  his  daughter  "each  keeping  one  hone 
apiece;  also  one  milch  cow  and  a  flock  of  sheep."  J.  took  possession  of  the 
place  under  this  contract  and  supported  S.  until  his  death,  and  oontinued  to 
support  his  daughter  until  his  own  death,  after  which  his  widow  supported 
her  until  she  married  and  removed  to  another  county.  The  representativea 
of  S.,  after  his  death,  conveyed  the  land  to  J.,  the  deed  stipulating  that  if 
J.  failed  to  support  the  daughter  of  8.  "in  a  good  and  proper  manner,  and 
in  conformity  with  the  original  contract,"  the  right  to  subject  the  land  was 
retained.  In  this  action  by  the  daughter  and  her  husband  against  the  repre- 
sentatives of  J.  to  recover  the  value  of  her  support  from  the  date  of  her  mar- 
riage, the  lower  court  adjudged  that  the  defendant  should  pay  her  140  per 
year  from  the  date  of  demand  until  her  death.     Held— 

1.  The  judgment  is  for  an  annuity,  the  value  of  which  is  the  amount  in 
controversy;  and  as  there  can  be  no  doubt  that  the  value  of  this  annuity  ex- 
ceeds $100.  an  appeal  lies. 

9.  Looking  to  the  value  of  the  land  and  to  all  the  citourostances,  the  partita 
muBt  be  .understood  as  having  contracted  with  reference  to  the  continued 
residence  of  all  of  them  at  the  homestead  of  S. ,  and  to  the  support  of  the 
father  and  daughter  and  their  stock  at  that  place:  and  the  daughter,  having 
voluntarily  left,  is  not  entitled  to  have  money  paid  fi-r  her  personal  support. 

Garrett  &  Dohoney  for  appellants;  Lewis  McQuown  for  appellees. 

COMMONWEALTH,  FOR   USE,  &c.  v.  BOARD   OF  COUNCILMEN  OF 
THE   CITY  OF  FRANKFORT. 

Filed  January  30.  1889.    Appeal  from  Franklin  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  affirming. 

Taxation— Construction  of  statute— An  aot  approved  February  27,  1867» 
provided  for  the  submission  to  the  voters  of  the  city  of  Frankfort  of  * *a 
proposition  to  levy  a  tax,  not  exceeding  twenty-five  cents  on  the  one  hun- 
dred dollars  of  taxable  property,  for  the  benefit  of  the  common  schools  of 
sa id  city,"  the  act  further  providing  that  "if  the  result  of  the  poll  be  in 
favor  of  the  tax,  then  the  common  council  shall  be,  and  is  hereby,  empow- 
ered to  levy  a  tax  not  exceeding  the  rate  hereinbefore  specified."  The  pres- 
ent charter  of  the  city  provides  that  the  school  fund  shall  consist,  in  addition 
to  the  pro  rata  due  the  city  from  the  State,  of  all  moneys  arising  from  the 
taxes  levied  and  collected  under  and  pursuant  to  the  act  of  February;??* 
1867,  "which,  having  been  ratified  by  a  vote  of  the  said  city,  is  declared  in 
full  force  so  far  as  to  moke  it  the  duty  of  the  board  of  councilmen  of  said 
city  to  levy  and  cause  to  be  collected  a  tax  of  twenty  five  cents  on  each  one 
hundred  dollars'  worth  of  taxable  properly  in  said  ciry  for  the  benefit  of  the 
school  fund  "  Held— That,  under  the  original  act,  the  council  bad  a  discre- 
tion as  to  the  amount  of  the  tax  to  be  levied,  and,  reading  the  two  arts  to- 
gether, the  court  is  of  opinion  that  the  council  yet  has  such  a  discretion  aa 
the  original  act  intended. 

In  this  proceeding  for  a  mandamus  it  is  stated  that  the  council  baa  levied 
a  tax  of  fifteen  cents,  and  refuses  to  levy  a  tax  of  twenty- five  cents,  but  It  ia 
not  stated  that  the  needs  of  the  school  require  more  than  the  rate  levied. 
Held— That  a  demurrer  to  the  petition  was  properly  sustained. 

G.  W.  Craddock  and  Ira  Julian  for  appellants;  fi.  C.  Drane  for  appellee*. 

MOORE  &  CO.  v.  McALPIN,  POLK  &  HUBBARD. 

Filed  January  30,  1889.     Appeal  from  Henderson  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden.  affirming. 

New  trial -Diligence— This  was  a  proceeding  to  obtain  a  now  trial  on  the 
ground  that  a  record  in  the  office  of  the  clerk  of  the  United  States  District 
Court  could  not,  after  due  diligence,  be  produced  at  the  former  trial.  The 
only  effort  to  show  diligence  was  to  prove  by  persons  other  than  the  olerk 
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that  they  made  search  for  the  paper,  and  that  it  was  not  found  until  after 
the  trial  of  the  case.  It  was  not  proposed  to  show  that  the  clerk  or  a  deputy 
was  asked  in  regard  to  the  paper.  Held— That  the  court  can  not  say  that 
sucb  a  search  was  diligent. 

H.  F.  Turner  and  R.  H.  Cunningham  for  appellants;  Hughes  &  Hughes 
for  appellees. 

ANDERSON  v.  WEST  KENTVCKY  COLLEGE. 

Filed  January  30,  1889.    Appeal  from  Graves  Circuit  Court.    Opinion  of  the 
court  by  Presiding  Judge  Ward,  affirming. 

1.  Pleading-Objection  too  late— In  this  action- by  an  incorporated  college 
to  recover  a  subscription  made  to  it  by  the  defendant  the  petition  failed  to 
allege  when  the  plaintiff  was  i n corpora ttd.  or  how,  but  no  objection  was 
made  to  the  petition  in  the  lower  court  on  that  account.  Held— That  the 
objection  now  conies  too  late.  It  should  have  been  taken  by  motion  to  make 
more  specific. 

2.  Subscriptions  to  corporations — It  appears  from  the  evidence  that  the 
plaintiff  is  a  corporation  acting  under  what  is  known  as  a  county  court 
charter;  that  the  preliminary  agreement  was  entered  into  before  the  execu- 
tion of  the  note  sued  on.  and  that  the  corporation  was  afterwards  organized 
by  the  election  of  officers.  It  does  not  appear  when  the  preliminary  agree- 
ment was  filed,  nor  whether  other  steps  ueoessary  to  give  validity  to  the  aots 
of  the  corporation  from  the  date  of  such  filing  were  taken.  Held— That  as 
the  defendant  did  not  rely  on  the  nonexistence  of  a  corporation  with  which 
he  could  contract,  it  may  be  presumed  that  the  necessary  steps  were  taken, 
and  within  the  necessary  time,  to  perfect  the  incorporation,  and  to  validate 
all  Its  acts  as  s*ucb,  from  the  date  the  articles  of  incorporation  were  filed  in 
the  clerk's  office. 

3.  Same— Agreements  made  with  a  corporation  before  its  incorporation, 
and  in  view  thereof,  may  bo  accepted  and  enforced  by  it  after  its  incorpora- 
tion. 

4.  Same— The  note  sued  on  was  made  payable  when  $ 15,000  should  bfl  sub- 
scribed. The  effort  to  raise  as  much  as  $15,00:>  was  afterwards  abandoned, 
and  subscriptions  were  solicited  and  taken,  payable  when  110.000  should  be 
subscribed.  The  subscriptions  reached  $15,000.  Held— That,  the  change  of 
purpose  did  not,  in  and  of  itself,  affect  defendant's  obligation,  which  re- 
mained binding  and  enforcible  whenever  $15,000  should  be  subscribed,  there 
being  no  claim  fhat  defendant's  condition  was  altered  upon  the  faith  of  the 
temporary  abandonment  of  the  effort  to  raise  $15,000. 

W.  W.  Robertson,  L.  Anderson  and  E.  W.  Hiues  for  appellant;  J.  E.  Rob- 
bins  for  appellee. 

SMITH  v.  ANDERSON  &  CO. 

Filed   January  30,  1889.    Appeal  from   Jefferson   Court   of   Common    Pleas. 

Opinion  of  the  court  by  Presiding  Judge  Ward,  affirming. 

Warehouse  receipts— A  warehouseman  has  no  authority  to  issue  a  receipt 
to  one  person  for  the  property  of  another  in  store  with  him  as  warehouseman. 

D.  &  Co..  warehousemen,  issued  a  receipt  acknowledging  that  they  had 
received  of  T.  &  Co.  the  cotton  described  therein,  and  delivered  the  receipt 
to  S.  to  secure  a  loan  made  by  him  to  them  on  the  dav  the  paper  bears  date. 
Held — That  as  the  receipt  showed  upon  its  face  that  the  warehousemen  were 
not  authorized  to  issue  a  receipt  to  any  one  but  T.  &  Co.  for  the  cotton  de- 
scribed, it  was  a  nullity,  and  a  fraud  palpable  upon  its  face. 

James  S.  Plrtle  and  Kohn  &  Barker  for  appellant;  John  C.  Russell  and 
John  L.  Dodd  for  appellees. 

ELIZABETHTOWN,   LEXINGTON   &    BIG  SANDY  R.  R.  CO.  v.  BOR^ 

DERS. 
Filed  January  30,  1889.    Appeal  from  Boyd  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Railroads—  Damages  from  construction  of  road— In  an  action  against  a 
railroad  company  by  an  abutting  lot  owner  to  recover  damages  for  injury  to 
his  property,  by  reason  of  the  construction  of  the  road,  it  was  not  error  to 
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permit  the  plaintiff  to  prove  the  value  of  his  lot  immediately  before  the  con- 
struotion  of  the  defendant's  road.  The  value  of  the  lot  just  before  it  became 
generally  known  that  the  road  would  be  built  in  front  of  it  is  one  of  tbe 
factors  in  estimating  plaintiff's  damage,  to  which  the  attention  of  the  jury 
should  be  directed  by  the  evidence,  and  to  which  it  should  be  confined  by 
the  instructions;  but  this  does  not  exclude  all  evidence  of  value  at  other 
times. 
Breckinridge  &  Shelby  for  appellant;  W.  G.  Ireland  for  appellee. 

MEGUIAR,  HELM  &  CO.  v.  PETERS. 

Filed  January  30,  1889.     Appeal  from  Bnth  Circuit  Court.     Opinion  of  tbe 

court  by  Judge  Barbour,  affirming. 

Partnership-  In  this  action  by  appellants  against  nppellee  to  recover  money 
advanced  to  a  firm  engaged  in  the  husiiets  of  buying  and  selling  tobacco,  of 
which  it  is  alleged  appellee  was  a  member,  the  couit  holds  that  while  the 
appellants  established  a  partnership,  the  weight  of  the  evidence  shows  that 
no  liability  for  losses  rested  upon  appellee,  and  that  appellants  made  tbe  ad- 
vances with  full  knowledge  that  appellee  was  not  to  be  held  responsible. 

V.  B.  Young  and  E.  W.  Hines  for  appellants;  D.  B.  Lacey  for  appellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ROGER?. 

Filed  January  30,  1889.    Appeal  from  Barren  Circuit  Court.    Opinion  of  tbe 
court  by  Judge  Barbour,  affirming. 

1.  A  common  carrier  oan  not  relieve  itself  by  contract  against  its  own 
negligence. 

2.  Grounds  for  new  trial— "Error  of  law  occurring  at  the  trial,  and  ex- 
cepted to  at  the  time,"  is,  as  a  ground  for  new  trial,  too  general  to  require 
the  court  to  review  its  action  in  any  particular. 

3.  Continuance— The  court  properly  refused  a  continuance,  as  the  affidavit 
filed  failed  to  show  that  the  absent  witnesses  were  within  the  jurisdiction  of  tbe 
court,  or  that  their  attendance  could  be  procured  if  the  case  was  continued. 

4.  Exceptions  to  depositions  were  based  uron  facts  outside  the  record, 
which  could  only  be  established  by  proof  aliunde.  The  affidavit  of  counsel 
was  filed  in  support  of  the  exceptions,  ar.d  is  a  part  of  the  record,  but  it  does 
nut  affirmatively  appear  that  .this  was  all  tbe  evidence  heard  upon  tbe  trial 
of  the  exceptions.  Held— That  this  court  must  presume  that  the  action  of 
the  court  in  overruliug  the  exceptions  was  right. 

6.  Reversible  erorrs— As  the  action  of  the  court  overruling  the  exception* 
to  depositions  was  not  made  a  ground  for  new  trial,  it  can  not  be  considered 
on  appeal. 

Porter  &  McQuown  for  appellant;  Boles  &  Duff  and  W.  P.  D.  Bush  for 
appellee. 

WHITE,  &c.  v.  STATEN. 

Filed  January  80,  1889.     Appeal  from  Bath   Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Decedents'  estates —Agreement  as  to  distribution— The  heirs  of  an  intes- 
tate agreed  among  themselves  and  with  th<>  administrator  of  the  estate  that 
M. ,  the  illegitimate  child  of  a  deceased  daughter  of  the  Intestate,  should  receive 
a  few  articles  of  personalty  belonging  to  the  estate,  and  should  also  receive  ■ 
share  of  the  estate  the  same  as  if  she  was  tbe  legal  heir.  Pursuant  to  this 
agreement  the  administrator  distributed  the  estate  and  settled  with  tbe 
county  court.  Held— That  he  oan  not  now  be  required  to  account  to  the 
heirs  for  the  personal  property  received  by  M.,  and  the  amount  paid  over  to 
her  as  her  distributable  share  of  the  estate. 

2.  Fraud— The  intestate,  several  years  before  her  death,  received  a  pension 
of  $U£-J,  which  constituted  the  principal  part  of  her  estate;  $400  of  tbis  she 
paid  to  appellee,  her  nephew.  Soon  thereafter  her  children  brought  suit  to 
have  a  committee  appointed  for  her  upon  the  ground  that  she  was  incapable 
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*>f  managing  her  estate,  one  reason  assigned  being  that  she  was  squandering 
her  money,  and  had  given  appellee  this  |4C0.  This  was  compromised,  the 
plaintiffs  executing  a  writing  acknowledging  that  their  mother  was  fully 
■competent  to  manage  what  property  she  had.  Upon  the  death  of  the  mother 
appellee  was  appointed  her  administrator  without  objection  from  the  chil- 
dren. After  the  settlement  in  the  county  court,  and  the  distribution  of  the 
estate,  appellants,  two  of  the  heirs,  brought  this  suit  to  require  appellee  to 
account  for  the  $400  received  from  their  mother,  upon  the  ground  that  she 
was  illiterate  and  weak-minded,  and  that  he  had  taken  advantage  of  her 
-condition.  Held— That  while  the  settlement  of  the  suit  for  the  appointment 
of  a  committee  is  not  conclusive  of  the  question,  still  it  is  very  persuasive 
evidence  that  this  matter  of  appellee's  receipt  of  the  $400  was  satisfactorily 
♦explained  and  adjusted;  and,  further,  appellants'  present  position  is  incon- 
sistent with  their  conduct  in  permitting  the  appointment  of  appellee  as  ad- 
ministrator without  objection  on  their  part.  Besides,  as  an  original  question, 
-the  evidence  shows  that  appellee  had  given  the  intestate  a  home  for  several 
years  before  she  received  her  pension,  her  children  being  unable  to  provide 
for  her,  and  there  is  no  reason  for  believing  he  took  undue  advantage  of  her 
-condition. 

D.  B.  Lacey  for  appellants;  R.  Gudgell  &  Son  for  appellee. 

MENIFEE  v.  VANDERPOOL,  &c. 

^Filed  January  30,  1889.     Appeal   from   Lincoln   Circuit   Court.     Opinion   of 

the  court  by  Judge  Bowden,  affirming. 

Husband  and  wife— Decree  to  trade  as  feme  sole— In  this  suit  by  a  married 
woman,  seeking  to  be  decreed  the  rights  and  powers  of  a  feme  sole,  it  ap- 
peared that  the  wife  owned  a  house  in  a  small  town,  which  she  used  as  a 
hotel,  attending  strictly  to  her  business  and  managing  it  industriously.  Her 
father  had  just  died,  and  she  had  an  interest  in  his  estate,  from  whioh  it 
may  be  assumed  she  would  receive  property,  real  or  personal,  or  both.  Her 
husband  was  considerably  in  debt,  and  had  no  property  liable  to  execution. 
Two  affiants  thought  the  purpose  of  the  application  was  not  to  injure  cred- 
itors, but  solely  to  enable  the  wife  to  carry  on  business  in  her  own  name, 
while  four  affiants  thought  the  purpose  was  to  defraud,  and  that  the  hus- 
band's creditors  would  be  injured  by  granting  the  application.  The  court 
tioncurred  with  the  former  two.  Held— That  the  evidence  shows  the  exist- 
ence of  the  substantive  conditions  on  which  the  relief  may  be  granted,  and 
this  court  can  not  say  that  the  chancellor  ought  to  have  taken  the  opinion 
*of  the  greater  number  of  witnesses  as  to  intent  and  effect. 

J.  B.  Paxton  for  appellant;  W.  O.  Hansford  for  appellees. 

COTTTINGHAM  v.  FIREMAN'S  FUND  INSURANCE  CO. 

Filed  November  14,  1888.  Appeal  from  Henderson  Circuit  Court.  Opinion 
of  the  court  by  Judge  Bowden,  affirming,  Presiding  Judge  Ward,  dissent- 
ing. 

1.  Insurance— Change  of  title  or  possession— When  a  change  in  possession 
is  forbidden  by  a  policy  of  Are  insurance  the  policy  will  be  rendered  void  if 
the  assured  places  another  in  possession  under  such  conditions  that  he  can 
not  rightfully  at  any  moment  demand  an  abandonment  of  the  premises;  the 
insured  must  retain  the  right  of  possession. 

2.  An  executory  contract  for  the  sale  of  real  estate  is  not  a  chance  in  title, 
and  such  a  contract  as  to  insured  property  does  not  violate  a  condition  of 
the  policy  prohibiting  a  change  of  title ;  but  where  the  vendee  takes  posses- 
sion under  the  contract,  there  is  a  change  of  possession  within  the  meaning 
of  a  provision  of  the  policy  forbidding  a  change  in  the  possession,  and  the 
polioy  is  rendered  void. 

Presiding  Judge  Ward,  dissenting,  holds  that  a  change  of  possession  or 
occupancy  does  not  affect  the  contract  of  insurance  unless  it  is  of  a  character 
wbicn  affects  and  increases  the  risk,  and  a  change  from  one  tenant  to  another 
of  the  same  class  of  business  is  not  a  change  of  possession. 

John  L.  Dorsey  for  appellant;  Yeaman  &  Lockett  for  appellee. 

March  1,  1889—4 


728  MODIFIED  OPINION. 

MODIFIED  OPINION. 


CHESAPEAKE,   OHIO   &   SOUTHWESTERN  R.    R.  CO.    v.  HEATH'S 

ADM'R. 

This  opinion,  published  in  the  last  number  of  the  Reporter  (page  W6),  has 
been  modified  by  striking  out  the  words,  "because  it  may  be  instituted  in 
any  county  where  the  chief  agent  can  be  served,"  in  the  twenty-third  and 
twenty-second  lines  from  foot  of  page  649,  and  inserting  in  lieu  thereof  the 
following:  "Because  it  may  be  instituted  in  another  county  than  that  is 
which  the  tort  was  committed  as  provided  by  section  72  of  the  Code,  and  its 
ohlef  officer  or  agent  may  be  served  in  any  county  where  he  may  be  found;" 
and  the  second  paragraph  of  the  syllabus,  page  647,  should  be  correspond- 
ingly modified. 
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MOORE'S  ADM'R,  &o.  v.  SMITH,  &c. 
(Filed  January  19,  1889.) 

1.  Wills—  Depositions  of  attesting  witnesses— Section  81  of  chapter  113  of 
tbe  General  Statutes,  as  to  the  manner  of  taking  depositions  of  attesting 
witnesses  to  wills,  applies  alone  to  the  court  in  which  the  will  is  offered  for 
probate,  and  not  to  depositions  taken  to  be  used  in  tbe  cirouifc  court  upon 
appeal  from  the  court  of  probate. 

2.  Exceptions  to  depositions— Continuance -But  if  a  commission  had  been 
necessary  to  take  the  depositions  of  the  attesting  witnesses  in  this  case,  yet 
as  exceptions  were  not  filed  to  the  depositions  until  after  the  commence- 
ment of  the  trial,  the  court  having  sustained  the  exceptions,  should  have 
granted  a  continuance  upon  the  application  of  the  propounders  of  the  will, 
and  not  have  required  them  to  submit  to  a  judgment  against  them. 

3.  Same— While  exceptions  to  depositions  which  go  to  the  competency  of 
the  witness,  or  to  the  relevancy  or  competency  of  the  testimony,  may  be 
filed  at  any  time  during  the  trial,  no  other  exception  can  be  regarded  unless 
it  be  filed  and  noted  on  the  record  before  The  commencement  of  the  trial  and 
before  or  during  the  first  term  of  the  court  after  the  filing  of  the  deposition. 

O'Hara  &  Bryan,  Win.  Lindsay,  D.  Wr.  Lindsey  and  A.  G.  Winston  for  ap- 
pellants. 

J.  F.  &  C.  H.  Fisk  for  appellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  paper  in  controversy,  the  alleged  will  of  oamtiel  S.  Moore,  was  ad- 
mitted to  probate  in  the  Boone  County  Court  upon  the  testimony  of  B.  F. 
Bristow,  one  of  the  subscribing  witnessis.  The  probate  was  opposed  by  the 
next  of  kin  of  the  devisor,  and  an  appeal  taken  to  the  circuit  court.  There 
seems  to  have  been  a  mistrial  of  the  case  at  the  first  term  of  the  circuit  court 
at  which  tbe  case  was  called,  and  on  the  la-it  trial,  in  lwi$,  the  court  instructed 
the  jury  to  find  that  the  paper  offered  was  not  the  will  of  Moore. 

B.  F.  Bristow  and  C.  W.  Miiler   were  the  attesting  witnesses,  and   their 
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depositions  had  been  taken,  and  were  offered  to  be  read  on  the  trial.  Miller 
was  dead  when  this  case  was  tried,  and  bis  deposition  had  been  taken  in  the 
absence  of  the  original  paper  that  he  had  attested  as  the  will  of  Moore.  He 
was,  however,  presented  with  a  copy  attested  by  the  clerk  of  the  Boone 
County  Court,  and  stated  that  he  witnessed  a  paper  similar  to  that,  as  be 
thought,  in  conjunction  with  B.  F.  Bristow,  at  the  instance  of  the  testator 
and  in  his  presence.  The  deposition  of  Bristow  was  also  offered  to  be  read, 
and  when  his  deposition  was  taken  the  original  paper  was  presented  and 
Identified  by  the  witness  as  the  paper  attested  by  him  and  the  wi tress  Miller 
at  the  instance  of,  and  in  the  presence  of,  the  testator,  speaking  also  as  to 
the  signature  of  the  testator  and  his  competency  to  execute  such  an  instru- 
ment. 

After  the  parties  had  not  only  answered  themselves  ready  for  trial,  but 
had  gone  into  the  trial,  and  offered  to  read  the  depositions  of  Bristow  and 
Miller,  counsel  for  the  contestants  filed  an  exseptlon  for  the  first  time,  to 
the  effect  that  the  depositions  were  incompetent  because  not  taken  pursuant 
to  section  81,  chapter  11U,  title  "Wills,"  General  Statutes.  That  section  pro- 
vides that  when  any  will  or  any  such  authenticated  copy  is  oflered  for  pro- 
bate, and  a  witness  attesting  the  same  is  out  of  the  State,  or.  if  in  the  State, 
can  not  attend  on  account  of  sickness,  age  or  other  infirmity,  etc.,  or  n sides 
at  a  distance  of  more  than  fifty  miles,  such  court  may  cause  a  commission 
to  be  issued,  annexed  to  the  will  or  copy,  and  directed  to  any  person  author- 
ized by  liw  to  take  depositions,  to  take  his  deposition.  The  deposition  is 
required  to  be  certified  as  depositions  are  in  other  cases,  and  no  notice  need 
be  given  unless  the  probate  is  offered  by  pome  one  who  has  made  himself  a 
party,  etc.  The  pr  pounders  of  the  will  insisted  that  the  exception  came  too 
late,  and  should  be  disregarded,  but  the  trial  court  adjudged  otherwise,  and 
sustained  the  exception.  Counsel  then  n«ked  for  an  attachment  against  the 
witness,  Bristow,  who  lived  at  Covington,  a  distance  of  less  than  fifty  miles 
from  the  place  of  trial.  The  attachment  was  allowed,  and  ret  urn  ed  by  the 
officer  to  the  effect  that  the  witness  was  sick  in  bed,  and  unable  to  attend 
court.  The  affidavit  of  the  witness  and  his  attending  physician  showed  that 
the  witness  could  not  attend.  The  propounders  of  the  will  then  offered  to 
read  the  deposition,  but  this  was  refused  by  the  court  on  the  ground  that 
the  deposition  had  not  been  taken  under  a  commission,  as  provided  by  the 
General  Statutes.  Counsel  then  filed  an  affidavit  to  the  effect  that  they 
were  taken  by  surprise  by  reason  of  the  exceptions  and  the  ruling  of  the 
court,  and  that  the  case  be  continued.  This  the  court  refused  to  do.  and  in- 
structed the  jury  to  find  against  the  paper  and  for  the  contestants,  hence 
this  appeal. 

If  a  commission  had  been  necessary  to  take  the  depositions  of  the  attesting 
witnesses  in  a  case  like  this,  a  continuance  under  the  circumstances  should 
have  been  granted. 

Exceptions  to  jompetency  and  the  relevancy  of  testimony  may  be  made  at 
any  time  during  the  trial,  but  no  other  exception  "shall  be  regarded  unless 
it  be  filed  and  noted  on  the  record  before  the  commencement  of  the  trial,  and 
before  or  during  the  first  term  of  the  court  after  the  filing  of  the  deposi- 
tion." (Section  587,  Carroll's  Code.)  Besides,  the  depositions  in  this  case 
established,  if  the  witnesses  were  to  be  believed,  and  there  was  nothing  to 
question  the  character  of  either  for  truth,  the  paper  in  controversy  as  the 
will  of  Samuel  Moore.  They  were  the  attesting  witnesses  to  the  paper. 
Their  testimony  was  vital  to  the  propounders,  for  without  it  they  had  no 
case  in  court,  and  sustaining  the  exceptions  left  nothing  for  the  trial  judge 
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to  do  but  to  instruct  the  jury  to  find  for  the  contestants.  The  preparation 
of  the  case  showed  proper  diligence  on  the  part  of  the  propounders  and  their 
attorneys.  They  had  taken  these  depositions  prior  to  the  term  at  which  a 
mistrial  was  had.  No  exception  had  been  filed  urging  the  objection  that  a 
commission  was  necessary  until  the  trial  was  under  progress,  and  it  was, 
therefore,  an  abuse  of  judicial  discretion  to  compel  the  appellants  to  submit 
to  a  judgment  against  them  under  such  circumstances.  If,  however,  the 
-question  was  alone  presented  as  to  the  application  of  this  section  of  the  stat- 
ute to  the  practice  in  the  circuit  court,  it  is  evident  that  it  applies  alone  to 
the  court  of  original  jurisdiction,  in  which  the  paper  is  offered  for  probate. 
While  the  statute  in  regard  to  wills  may  be  said  to  contain  all  the  law  on 
the  subject,  it  was  never  designed  that,  upon  a  mere  question  of  practice 
in  the  conduct  of  the  appeal  in  the  circuit  court,  the  trial  judge  should  be 
-confined  to  the  mode  of  obtaining  the  attendance  of  witne-sses,  and  the  parties 
to  the  modt?  of  taking  depositions,  provided  by  the  statute  for  the  probate  of 
wills  in  the  county  oourt.  The  circuit  court  is  not  a  court  of  probate.  It 
has  no  powei\  as  the  county  court  has,  to  admit  a  will  to  probate  without  no- 
tion, where  no  one  has  made  himse  f  a  party  opposing  it.  In  fact  the  cir- 
cuit court  has  no  original  jurisdiction  over  the  subject-matter,  and  when 
brought  to  the  circuit  court  by  an  appeal  the  hearing  should  be  conducted 
as  any  other  civil  proceeding  in  that  court. 

The  statute  provides  that  where  a  will  is  offered  for  probate  the  testi- 
mony may  be  obtained  in  a  certain  mode,  that  is,  by  a  commission  directed 
to  some  one  to  take  the  deposition.  It  was  executed  so  as  to  inform  that 
oourt  how  to  proceed  when  the  witnesses  could  not  attend  who  had  attested 
the  paper,  and  as  a  rule  of  procedure  applies  alone  to  the  probate  court.  If 
the  deposition  had  been  taken  to  be  read  in  the  county  court  without  a  com- 
mission, and  then  offered  to  be  read  in  the  circuit  court,  the  exception  might 
be  well  taken,  and  then  the  exception  should  be  filed  before,  trial,  if  the  con- 
testants had  been* previously  notified  that  it  would  be  offered.  In  this  case 
the  witness  was  aged,  infirm,  and  unable  to  attend  court,  and,  therefore, 
by  an  express  provision  of  the  Code,  section  654,  the  propounders  of  the 
paper  should  have  been  allowed  to  read  it  to  the  jury.  If  this  commission  is 
necessary  in  the  circuit  court,  then  the  propounders  of  the  will  could  take 
no  step  to  prepare  for  trial  by  taking  the  depositions  of  the  attesting  wit- 
nesses until  the  circuit  court  convened,  and  then  apply  for  a  commission  to 
take  the  deposition.  It  is  plain  to  us  that  the  mode  of  taking  the  deposi- 
tion, as  provided  by  the  statute,  applies  only  to  the  probate  court. 

The  judgment  below  is,  therefore,  reversed,  with  directions  to  set  aside 
the  verdict  of  the  jury,  and  award  the  appellees  a  new  trial  and  for  proceed- 
ings consistent  with  this  opinion. 


WILSON,  &c.  v.  SUGGETT'S  EX'ORS,  &c. 

(Filed  January  19,  1889.) 

].  Vendor  and  vendee — In  this  action  against  the  personal  representatives 
of  the  vendee  to  enforce  a  vendor's  lien  on  land  it  appears  that  the  vendor 
did  not  have  the  legal  title  to  any  of  the  land  which  he  agreed,  by  title  bond, 
to  convey,  and  the  equitable  title  to  only  about  one-third  of  it.     The  vendee, 
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ascertaining  this  fact,  purchased  from  the  holders  of  the  legal  title,  and  hep- 
devisees  now  claim  to  hold  under  them.  The  vendee  paid  to  the  vendor 
about  one-third  of  the  price  which  she  agreed  to  pay  for  the  land.  Tbe  cir- 
cumstances tend  to  show  that  the  vendees  took  possession  under  her  pur- 
chase from  the  vendor.  Held— That  the  vendor  is  equitably  entitled  to  tbe 
value  of  the  interest  in  the  land  to  which  he  is  shown  to  have  bad  title:  and 
the  lower  court,  in  cancelling  the  note  sued  on  and  quieting  the  title  of  th» 
vendee's  representatives,  has  arrived  at  the  right  and  equity  of  tbe  matter  as 
nearly  as  possible. 

2.  Married  women— The  vendee  beng  a  married  woman  when  she  executed 
the  note  sued  on,  and  her  coverture  being  pleaded,  the  court  properly  refold 
to  render  a  personal  judgment  against  her  personal  representative. 

8.  Evidence— The  vendor  was  not  a  competent  witness  to  prove  the  acta 
and  conversations  of  the  vendee,  she  being  dead. 

Thos.  E    Ward  for  appellants. 

H.  F.'  Turner  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  record  presents  a  confused  state  of  case.  So  much  so  that  it  is  diffi- 
cult, if  not  impossible,  to  arrive  at  a  conclusion  altogether  satisfactoiy  as  to 
the  rights  of  the  parties. 

The  appellant,  J.  B.  Griffin,  held,  as  trustee  for  Daniel  E.  Brown,  the- 
title  to  a  tract  of  land.  The  latter  at  his  death  left  four  children,  to  wit: 
Almira  E.  Suggett.  James  D.  Brown  and  Eliza  and  Judith  Sheets.  It  does 
not  appear  whether  the  father  had  an  absolute  right  to  the  land  or  only  a 
life  estate;  nor  clearly  whether,  if  but  the  latter,  the  land  at  his  death  was 
to  pass  equally  to  his  children,  or  to  the  three  daughters  only.  In  any  event, 
prior  to  his  death  in  1857,  the  son,  in  186*,  coimyed  whatever  interest  he 
had,  if  any,  to  his  sisters,  Judith  and  Eliza  Sheets,  and  Mrs.  Suggett.  by 
the  same  deed,  conveyed  her  interest  to  L.  W.  Brown.  Judith  Sheets  died, 
leaving  two  children,  one  of  Whom  died,  leaving  the  other  as  tbe  sole  heir 
to  this  interest. 

Eliza  Sheets  died,  leaving  seven  children  entitled  to  her  interest,  James 
and  George  Sheets  being  two  of  them.  In  1868  L.  W.  Brown,  who  either 
claimed  to  own  by  purchase  the  entire  land,  or  else  all  of  the  interests  «t» 
those  of  James  and  George  Sheets,  executed  to  the  appellant.  Griffin,  a  title 
bond  for  the  land.  Thereafter,  but  during  the  name  year,  tbe  latter,  as  be 
testifies,  purchased  the  interests  of  James  and  George  Sheets  direct  from  them. 
A  title  bond  to  Griffin  purporting  to  be  signed  by  Janice,  and  the  testimony 
tends  to  show  he  executed  it,  is  on  file  in  this  action,  but  no  title  paper 
whatever  was  given  bjr  George  Sheets  to  Griffin ;  and  there  is  no  written 
evidence  or  competent  verbal  testimony  showing  that  L.  W.  Brown  had  ac- 
quired any  right  in  the  land  by  purchase  outside  of  the  deed  of  1853  from 
Mrs.  Suggett.  On  the  10th  day  of  January,  1863,  the  latter  purchased  the 
land  from  the  appellant,  Griffin,  and  for  the  purchase  money  executed  b*r 
note  to  him  for  1(500,  payable  March  1,  18H4.  It  was  assigned  to  the  appel- 
lant, M.  L.  Wilson,  in  December,  1864,  *200  having  been  paid  upon  It  in 
March  prior  thereto.  The  appellants  claim  that  a  title  bond  was  executed 
by  Griffin,  but  it  is  not  filed,  nor  is  it  shown  by  competent  evidence  that 
any  was  ever  given. 

Mrs.  Suggett  died  in  1877,  and  this  action  was  brought  in  1678  upon  tba 
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3600  note,  against  her  executors  and  devisees,  seeking  a  judgment  in  per- 
sonam against  the  personal  representatives,  and  one  in  rem  against  the  land 
for  the  purchase  money.  It  is  clear  the  first  could  not  have  lieen  rendered, 
because  Mrs.  Suggett  was,  at  the  date  of  the  execution  of  the  note,  a  mar- 
ried woman,  and  her  coverture  is  relied  upon  as  a  defense  to  any  such  relief. 
The  appellees  claim  that  she.  finding  Griffin  had,  as  they  assert,  not  even 
an  equitable  title  to  the  land,  purchased  the  same  from  L.  W.  Brown  and 
the  Sheets  heirs,  and  they  exhibit  deeds,  duly  executed  and  recorded,  and 
purporting  to  have  been  made  for  a  valuable  consideration,  from  all  of  them 
"*o  her,  save  James  Sheets.  That  from  L.  W.  Brown  is  dated  May  17,  1864, 
the  others  bearing  a  subsequent  date,  hut  all  prior  to  April  1,  1870.  It  is 
claimed  by  the  appellants  that,  by  the  terms  of  the  contract  between  Griffln 
and  Mrs.  Suggett,  the  latter  accepted  the  former's  title  bond,  and  agreed  to 
look  to  the  holders  of  the  legal  title  for  it.-  This,  however,  is  denied,  and 
there  is  no  competent  testimony  tending  to  show  it.  The  evidence  of  the 
appellee,  Griffin,  relative  to  it,  can  not  be  consider* d,  as  the  party  to  the 
transaction  is  dead,  nnd  the  testimony  relates  to  her  aots  and  conversation. 
It  is  certain  that  Griffln  did  not  have  the  legal  title  to  the  land.  It  does 
not  appear  that  L.  W.  Brown  was  in  fact  the  owner  by  purchase  of  any  interest 
in  the  hind,  save  that  of  Mrs.  Suggett,  and  the  evidence  tending  to  show  the 
execution  by  bim  of  the  bond  purporting  to  be  from  him  to  Griffin  is  not  of 
a  very  satisfactory  character.  This  is  true  also  as  to  the  genuineness  of  the 
bond  from  James  Sheets  to  Griffin.  At  most,  the  latter  is  not  shown  to 
have  acquired  even  an  equitable  title  to  the  land,  save  the  interests  of  L.  W. 
Brown  and  James  Sheets, 

It  Is  denied  that  Griffin  was  the  owner  of  the  land  or  had  possession  of  it 
at  the  date  of  the  contract  with  Mrs  Suggett,  or  that  the  took  possession  of 
it  under  him.  Upon  the  contrary  the  appellees  claim  that  sh«  did  so  under 
her  purchases  from  L.  W.  Brown  and  the  Sheets  heirs.  The  appellants 
assert  that  Griffin  had  possession  of  it  from  1850  to  18R3,  when  he  sold  to 
her.  The  evidence  upon  this  point  is  somewhat  uncertain.  To  some  extent 
it  sustains  the  assertion,  but  there  is  also  testimony  tending  to  show  that 
during  this  time  it  was  occupied  by  squatters. 

All  of  the  circumstances  tend  to  show,  but  not  very  dearly,  that  Mrs. 
Suggett  took  possession  under  her  purchase  from  Griffin;  and  if  so,  he  Is 
•certainly  equitably  entitled  to  the  value  of  ihe  interest  in  the  land  to  which 
he  is  shown  to  nave  had  title.  The  fact  that  he  held  the  legal  title  as  trus- 
tee for  her  father  during  his  lifetime  cuts  no  figure,  inasmuch  as  there  is  r.o 
•claim  that  he  made  the  sale  to  her  by  virtue  of  any  such  holding.  The  sale 
*was  made  by  him  to  her  for  tflOO.  No  right  is  shown  in  him  to  but  little,  if 
-any,  more  than  one- third  of  the  land.  She  paid  $200  upon  the  note,  or  one- 
third  of  the  price -she  agreed  pay  him  for  the  land.  This,  coupled  with  the 
fact  that  about  fourteen  years  elapsed  from  the  maturity  of  the  note  before 
this  action  was  brought,  during  which  one  of  the  principals  to  the  transac- 
tion died,  and  which  delay  is  unexplained,  creates  a  strong  presumption 
"that  the  lower  court,  in  cancelling  the  note  and  quieting  the  title  of  Mrs. 
Raggett's  devisers  to  the  land,  has  arrived  at  the  right  and  equity  of  the 
matter  as  nearly  as  is  possible;  and  we  are  not  disposed,  in  the  dim  light 
uov*  shed  upon  the  transaction,  after  the  lapse  of  many  years,  by  a  meagre 
eecord,  -to  disturb. its. conclusion. 
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We  have  considered   the  testimony  taken  in  the  case,  so  far  as  it  is  com- 
petent, as  we  fail  to  see  upon  what  ground  the  lower  court  excluded  all  of  it. 
Judgment  affirmed. 


COX,  &c.  v.  PREWITT,  &o. 

(Filed  January  19,  1889.) 

Where  a  patent  is  issued  to  a  person  who  is  dead  at  the  issuing  of  the 
patent  his  heirs  take  the  title  to  the  land  so  patented  as  if  the  patent  had 
been  issued  to  such  heirs  by  name.  And  it  does  not  make  any  difference 
that  the  survey  was  made  after  the  death  of  the  person  in  whose  name  the 
patent  was  issued,  as  it  must  be  presumed  that  the  price  fixed  for  vacant 
lands  by  the  oounty  court,  was  paid,  and  an  order  of  the  court  authorizing, 
him  to  enter  and  survey  the  Jr.ud  was  duly  obtained. 

C.  W.  Lester  for  appellants, 

R.  D.  Hill  for  appellees. 

Apical  from  Whitley  Cifcult  Coim, 

Opihlob  of  the  court  by  Chief  Justice  Lewis, 

Appellees  instituted  this  action  to  recover  the  land  in  contest,  claiming 
Under  a  patent  issued  in  1KA9  in  the  name  of  William  Prewitt.  whose  helrt 
at  law  they  are.  A  recovery  was  resisted  in  the  lower  court  upon  the 
grounds,  first,  that  ih  186T  appellant  Cox,  under  whom  appellant  Whit* 
olaims,  had  the  land  duly  surveyed  according  to  law  with  a  view  of  obtain- 
ing a  grant  therefor  from  the  Commonwealth:  and,  second,  that  the  patent 
to  Prewitt  in  18M  is  void,  and  consequently  the  land  was  unappropriated 
and  subject  to  the  entry  and  survey  made  f6r  Cox  in  1872,  which  was  fol- 
lowed by  a  patent  to  him  therefor. 

There  Is  no  record  evidence  furnished  by  the  appellants  snowing  either  an 
entry  or  survey  of  the  land  made  for  Cox  in  1857,  nor  does  it  appear  he  ever 
obtained  an  order  of  court  entitling  him  to  enter  and  have  the  land  sur- 
veyed. The  patent  obtained  by  him  in  18S2  Is  void,  and  gave  him  no  rigbt 
to  the  land  whatever  if  the  one  issued  to  Prewitt  In  1860  be  valid.  And* 
therefore,  the  decisive  question  in  this  case  is  whether  that  patent  is  void. 

It  appears  that  William  Prewitt,  the  ancestor  of  the  appellee*,  died  in 
18fr2,  previous  to  the  date  of  the  patent,  and  also  before  the  survey,  which, 
as  appears  from  a  recital  in  the  patent,  was  made  December  »,  18fi8. 

Article  1,  chapter  50,  General  Statutes,  is  as  follows:  "When  a  patent  it 
issued,  or  shall  issue,  or  a  deed  shall  lie  made  to  a  person  who  is  dead  at 
the  issuing  of  the  patent  or  the  making  of  the  deed,  the  heirs  of  Mich 
patentee  shall  take,  hold  and  enjoy  the  title  to  the  estate  so  patented  or  con- 
veyed as  if  such  patent  had  Issued,  or  deed  had  been  made,  to  such  heirs  It 
name. ' ' 

It  seems  to  us  the  patent  under  wbieh  appellees  olaim  can  not  be  held  in- 
valid without  a  disregard  of  the  plain  language  of  the  statute,  which  meet* 
just  such  a  case  as  is  now  presented. 

It  does  not  make  any  difference  that  the  survey  was  made  after  the  death 
of  the  person  in  whose  name  the  patent  was  issued,  for  it  mu6t  be  presumed 
that  the  price  fixed  for  vacant  lan<Js  by  tlje  county  qourt  was  paid,. and  aft 
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order  of  court  authorizing  blm  to  enter  and  survey  the  land  was  duly  ob- 
tain pd.  otherwise  the  patent  would  not  have  been  issued. 

The  patent  having  heen  issued  in  the  manner  and  in  the  name  of  a  person 
expressly  authorized  by  statute,  and  for  land  it  must  be  presumed  was  at  the 
time  vacant  and  unappropriated,  must,  iu  this  case,  be  held  valid  and 
effectual  to  give  appellees  a  title  to  the  land  in  dispute  and  a  right  to  recover 
it  of  appellants,  whose  only  claim  is  under  a  junior  patent,  which  is  void  at 
least  as  to  the  laud  sued  for. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BALLARD. 
(Filed  January  22,  188fl.) 

1.  Railroads—Duty  to  female  passengers— In  an  notion  against  a  railroad 
company  by  a  female  passenger  to  recover  for  an  iDjnry  resulting  from  being* 
taken  past  a  station  to  which  she  had  purchased  a  ticket,  it  was  not  im- 
proper to  instruct,  the  jury  that  if  any  of  the  employes  of  the  company  were, 
"insulting  in  words,  tone  or  manner,"  they  should  find  for  the  plaintiff 
"damages  in  their  discretion,"  not  exceeding  the  amount  claimed  in  the 
petition. 

2.  Instructions  as  to  damages— Such  an  instruction  correctly  submitted 
the  question  of  punitive  damages  to  the  jury,  and  as  the  question  of  com- 
pensatory damages  was  correctly  submitted  by  another  instruction,  no  other 
instructions  were  necessary. 

3.  Excessive  verdict— The  jury  having  returned  two  verdicts  for  substan- 
tially the  same  amount,  this  court  will  not  reverse  upon  the  ground  that  the 
verdict  (for  $3,005)  is  exc*  ssive. 

H.  W.  Bruce,  Win.  Lindsay  and  W.  .7.  Lisle  for  appellant. 

Rives  &  Spalding  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Tho  appellee,  a  young  lady,  was,  in  February,  18s2,  teaching  a  school  at 
Loretto,  Marion  count>,  Kentucky.  Her  father  lived  between  a  half  and  a 
mile  from  a  flag  station  on  the  oppellant's  road,  known  as  Horper's  Ferry. 
The  appellee,  on  Saturday  evenings,  usuolly  went  to  her  father's  home  and 
returned  again  on  Monday  morning  to  her  school.  She  made  her  trips  to 
and  from  Harper's  Ferry  station  on  the  appellunt's  passenger  train.  Her 
father  was  in  the  habit  of  meeting  her  at  Harper's  Ferry  and  taking  her 
from  that  place  to  his  home  on  horseback.  She,  Saturday  evening,  Febru- 
ary 13,  18S2,  purchased  a  passenger  ticket,  which  entitled  her  to  travel  on 
the  appellant's  train  from  Loretto  to  Harper's  Ferry.  She  boarded  the  train 
at  Loretto  to  make  her  trip  to  the  latter  place.  She  carried  with  her  a  bun- 
dle of  considerable  size  and  a  valise.  The  conductor.  Swteney,  was  in  the 
habit  of  running  said  train  on  Saturday  evenings,  and  bad  said  train  in 
charge  that  evening,  and  took  up  the  appellee's  ticket  before  the  train 
reached  Harper's  Ferry.  The  appellee  swears  that  the  train  did  not  blow  its 
whistle  for  Harper's  Ferry,  nor  did  it  stop  at  that  place  In  this  6be  is 
corroborated  by  several  pers<  ns  who  were  passengers  on  tho  train.  Also 
her  father  fays  that  he  was  on  his  way  to  Harper's  Ferry  for  the  purpose  of 
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taking  the  appellee  home,  but  as  the  train  passed  the  station  without  stop* 
ping  he  concluded  that  the  appellee  was  not  on  it,  and  he  returned  to  bis 
home  without  going  to  the  station.  The  appellee  says  that  she  discovered 
that  the  train  had  passed  the  station :  that  she  then  called  to  the  conductor, 
who  was  ut  the  far  end  of  the  car  engaged  in  conversation  with  some  one, 
several  times  before  she  got  his  attention;  that  he  then  came  to  her  and 
asked  her  at  what  place  she  wished  to  get  off ;  she  said  at  Harper's  Ferry,  to 
which  point  she  bad  purchased  her  ticket.  He  said  that  the  train  had  passed 
Harper's  Ferry,  and  that  he  could  not  go  back  to  it,  but  he  would  take  her 
on  to  the  next  station.  She  declined  to  be  taken  on  to  the  next  station,  bat 
claimed  that  she  should  be  put  off  at  Harper's  Ferry.  He  said  if  sho  would 
not  go  on  she  would  have  to  get  off  the  train  and  walk  hack.  She  said  she 
could  do  so,  but  she  would  make  him  pay  for  it.  He  waived  his  hand 
towards  the  door  as  if  to  say  go,  and  she  went,  carrying  her  bundle  and 
valise,  and  he  following  to  the  door,  and  standing  on  the  platform  without 
offering  to  assist  her;  that  she  had  to  get  off  the  train  without  any  assist- 
ance whatever;  that  a  brakeman  was  at  band,  but  offered  her  no  assistance, 
but  seemed  to  be  enjoying  the  situation  ;  that  as  she  got  on  the  ground  from  the 
coach  steps,  the  lowest  step  being  some  three  or  four  feet  from  the  ground, 
the  brakeman  being  right  at  her,  grinned  at  her  with  a  broad  grin;  that  the 
conductor's  tone  of  voice  and  manner  towards  her  were  insulting;  that  she 
got  off  the  train  about  a  mile  from  Harrer's  Ferry  and  she  had  to  walk  hack 
to  it,  and  from  thence  home,  carrying  her  bundle  and  valise;  that  from  the 
place  that  she  got  off  the  train  ro  Harper's  Ferry  theie  was  no  pathway:  lie 
route  was  rough  and  muddy  and  uninhal  ited:  that  from  the  walk  and  ex- 
citement she  was  made- sick,  not  however  in  bed  all  the  time,  for  four  day?. 
On  the  other  band,  the  conductor  swears  that,  owing  to  some  casualty  over 
which  he  had  no  control,  the  train  was  not  stopped  at  the  platform,  hot  was 
stopped  within  sixty  or  seventy  yards  after  passing  it :  that  he  waited  to  see 
if  any  one  would  get  up  as  if  to  get  off,  but  no  one  did:  that  be  then  called 
out  "all  out  for  Harper's  Ferry,*'  and  no  one  getting  up  as  if  to  get  off,  be 
went  on.  He  denied  in  toto  the  conduct  attributed  to  bim  by  the  appellee. 
He  says  that  she  was  put  off  not  exceeding  four  or  five  hundred  yards  from 
Harper's  Ferry.  The  brakeman  sustains  the  conductor.  He  also  says  that 
he  was  not  rude  to  the  appellee,  but  helped  her  off  the  train.  The  testimony 
of  others  is  to  the  same  purport.  The  father  of  the  appellee  swears  that  on 
the  next  morning  the  appellee  showed  him  the  place  that  she  got  off  tbe 
train,  and  he  stepped  the  distance  to  Harper's  Ferry,  and  it  was  1.975  yards. 
It  is  manifest  that  the  jury  believed  the  appellee's  entire  story,  therefore, 
they  awarded  to  her  13,005  in  damages.  Theretofore  there  bad  bien  atrial 
of  the  case  upon  substantially  the  same  evidence  as  was  introduced  on  tbe 
trial  of  this  case,  which  resulted  in  a  verdict  of  13,000  for  tbe  appellee,  which 
this  court  set  aside  on  account  of  an  error  in  one  instruction,  which  wasai 
follows:  "If  the  jury  believe,  from  the  evidence,  that  tbe  defendant'6  agent 
or  employes,  or  any  of  them,  in  charge  of  the  defendant's  train,  carried  tbe 
plaintiff  beyond  the  station  for  which  she  had  purchased  a  ticket,  and  re- 
fused to  put  her  off  at  her  station,  and  were  indecorous  or  insulting,  either 
in  words,  tone  or  manner,  they  should  find  for  the  plaintiff,  and  award  her 
damages  in  their  discretion,  not  exceeding  $5,000."  This  court  disapproved 
aid   Instruction    upon  the  ground  that  it  was  improper  to  authoriie  *be 
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jury  to  find  for  the  appellee  on  account  of  the  indecorous  conduct  of  the  ap- 
pellant's employes  alone;  but  the  remaining  portion  of  tb'e  instruction  was 
approved. 

Instruction  No.  1  in  this  case  uses  the  language,  "were  insulting,  either 
in  words,  tone  or  manner." 

The  appellant  objects  to  the  instruction  on  account  of  the  Ufe  of  the  word 
"tone."  We  can  not  see  the  force  of  the  objection,  as  apphVd  to  a  female 
passenger.  The  jury  were  told  that  if  the  appellant's  employes  "were  in- 
sulting in  tone/'  they  should  aw.iri  damages,  that  is,  if  their  voice  was  so 
accented,  inflected  or  modulated  as  to  expiess  intentional  insult,  then  the 
jury  should  find  for  the  appellee.  It  was  in  the  foregoing  stnse  that  the 
word  **tone,%  was  used;  in  which  fense  the  word  would  be  commonly  under- 
stood by  men  of  ordinary  intellig*  i»re.  The  aprdhint  also  obgtcts  to  the 
latter  part  of  the  instruction,  which  rends:  "They  should  find  for  the  plain 
tiff  and  award  damages  in  their  discretion,  not  exceeding  in  all  $o,«00." 
This  part  of  th*  Instruction  is  objected  to  because  it  authorizes  punitive 
-damages.  It  does  authorize  punitive  damages,  and  the  trial  judge  doubt- 
less Intended  that  it  should  authorize  punitive  damages.  We  think  that,  as 
-an  instruction  on  punitive  damages,  it  was  properly  drawn.  The  remaining 
Instructions  given  by  the  court  draw  a  correct  distinction  between  com- 
pensatory and  punitive  damages.  Also  the  composition  of  romper fatory 
damages  was  correctly  defined  in  one  of  said  instructions.  Indeed  instruc- 
tion No.  1  having  correctly  submitted  the  question  of  punitive  dan  ages  to 
the  jury,  and  one  of  the  other  instructions  having  correctly  submit  ltd  the 
question  of  compensatory  damages  to  the  jury,  it  was  unnecessary  to  have 
given  the  remaining  instructions. 

The  refusal  to  give  instructions  B,  C  and  D,  at  the  instance  of  the  ap- 
pellant, was  not  an  error  because  the  jury  were  already  fully  and  correctly 
Instructed.  This  court  held,  when  the  case  was  here  before,  that  the  evi- 
dence in  reference  to  the  conduct  of  the  brake  man  was  competent.  (L.  & 
N.  R.  R.  Co.  v.  Ballard,  9  Ky.  Law  Rep..  8.  > 

The  jury  having  returned  two  verdicts  for  substantially  the  same  amount, 
we  will  not  reverse  on  account  of  its  excessivenes's. 

The  judgment  Is  affirmed. 


GUDGELL.  &c.  v.  TYDIXGS,  &c. 
(Filed  January  22,  1889— Not  to  be  reported. ) 

1.  Deed  by  life  tenant— Limitation— Where  a  lif»*  tenant  executes  a  deed 
purporting  to  convey  the'fte,  with  general  warranty,  the  prantu  tak«f.  only 
the  life  estate  of  the  grantor,  and  limitation  does  not  begin  to  run  Against 
the  remainderman  in  favor  of  the  grantee  until  the  termination  of  the  life 
estate. 

2.  Warranty — When  those  entitled  in  remainder  to  land  thus  conveyed  by 
the  life  tenant,  with  general  warranty,  have  received  any  estate  hy  gift,  ad- 
vancement, descent,  devise  or  distribution,  from  the  vendor,  they  are  barred 
•of  recovery  to  the  extent  of  the  value  of  the  estate  so  received. 

3.  Same-— Pleading— As  the  answer  in  this  action  for  the  rocovery  of  land 
■so  conveyed  alleges  that  the  proceeds  of  the  land  were  invested  in  other  land 
for  the  benefit  of  the  plaintiffs,  it  is  sufficient  to  authorize  the  chancellor  to 
"require  the  plaintiffs  to  account  for  what  they  have  received  by  gift  or  de- 
scent from  their  parents,  the  vendors. 

W.  P.  D.  Bush  and  R,  Gudgell  &  Son  for  appellants. 
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Rozel  Weissinger  and  R.  T.  Colston  for  appellees. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  Is  manifest  that  by  the  will  of  Charles  Bevins,  executed  in  the  year 
1800.  his  granddaughter,  Elizabeth  Adams,  only  acquired  a  life  estate  in  th* 
land  in  controversy,  with  remainder  to  her  children. 

Bevins,  the  devisor,  held  the  bond  of  Christopher  Greenup,  who  was  the 
original  patentee,  for  600  acres  of  land  out  of  a  patent  boundary  of  1.(00 
acres,  and  after  the  death  of  Bevins,  Sr. ,  Greenup  conveyed  the  land  (600 
acres)  to  Charles  Bevins,  a  son  of  the  devisor,  to  be  held  in  trust  by  him  for 
his  granddaughter  and  her  children  as  provided  in  the  will  of  his  father. 
Charles  Bevins,  the  trustee,  desiring  to  relinquish  the  trust,  and  the 
granddaughter  having,  in  the  meantime,  married  Richard  Tydinps,  Charles 
Bevins  was  permitted  to  resign,  and  Richard  Tydings,  the  husband,  was 
substituted  as  trustee  by  a  regular  proceeding  in  the  Virginia  County  Court. 
Charles  Bevins,  Jr.,  as  trustee,  then  conveyed  the  land  to  Richard  Tydingt 
in  trust  for  his  wife,  'to  be  held  in  accordance  with  the  provisions  and 
under  the  trusts  impost-d  by  the  will  of  Charles  Bevins,  Sr."  This  deed  waa 
recorded  in  the  criuncy  of  Bath  where  the  land  was  located,  and  to  which 
Tydings  and  hi*  wife  removed  from  Virginia  and  lived  upon  for  many  years. 

The  will  of  Bevins,  Sr. ,  was  of  record  in  the  Bullitt  County  Court  hat 
the  title  from  the  patents,  Greenup,  down  to  the  vendors  of  tb€se  anellants 
is  made  perfect,  with  the  clause  in  the  deed  from  Greenup  to  Charles  Bering 
Jr.,  showing  title  in  him  in  trust  for  the  wife  of  Tydinss  and  her  children* 
and  from  Bevins,  Jr.,  as  trustee,  to  Richard  Tydings,  nstrusteu,  to  be  held  by 
the  latter  in  the  same  way. 

Richard  Tydings  and  his  wife  sold  this  land  and  made  a  general  warranty 
deed  to  the  vendors  of  those  in  possession,  and  they  are  claiming  under  thai 
title,  asserting  the  right  of  Tydings  and  wife  ti»  puss  the  absolute  fee,  when 
it  is  plain  from  their  title  they  held  tor  life  only,  with  remainder  to  their 
children.  All  the  title  these  purchasers  from  Tydings  and  wife  obtained 
was  the  life  estate  of  Mrs.  Tydings.  and,  having  enter*  d  under  them,  they 
are  in  no  condition  to  plead  the  statute  of  limitation  as  a  defense  to  the 
action.  If  these  appellee^  who  are  th*  children  and  descendants  of  Mrs. 
Tydings,  had  brought  an  action  prior  to  her  death  against  the  parties  in. 
p)*sessicn,  the  fact  that  they  owned  by  purchase  the  life  estate  of  Mrs. 
Tydings  would  have  been  a  bar  to  the  recovery.  Mrs.  Tydings  died  in  1^3, 
and  this  suit  was  instituted  in  the  year  18M.  Those  entitled  in  remainder 
could  bring  no  action  to  recover  the  land  until  the  life  estate  terminated, 
and,  therefore,  the  lapse  of  time  is  not  a  bar  to  the  recovery.  Tyulngsand 
wife  sold  the  land  to  Jones  and  Mocre,  separate  parcels  to  each.  Whether 
Jones  obtained  a  general  warranty  deed  or  not  for  his  land  is  immaterial. 

There  was  a  conveyance  made  in  the  year  1876  by  Tydings  and  wife  to 
Henry  Moore  for  his  part  of  the  land,  with  a  general  warranty  of  title,  and 
the  land  in  controversy  was  and  is  a  part  of  the  Moore  tract.  Tydings  and 
wife,  or  their  heirs  to  the  extent  of  assets  descended  to  them  from  their  an- 
cestors, aie  liable  on  this  warranty,  and  the  right  of  recovery  being  estab- 
lished, and  a  judgment  rendered  for  the  land,  then  under  section  1H  of 
chapter   63,  General   Statutes,  article  1,  the  children    of  Tydings  and  wife 
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having  received,  by  descent  from  their  parents,  certain  lands,  or  an  interest 
in  certain  land  in  the  county  of  Bnllitt,  they  must  account  to  the  purchaser 
from  their  ancestors  for  the  value  of  the  land  thus  descended  before  they  are 
permitted  to  oust  them  of  the  possession  of  the  land  claimed  in  this  action. 
That  they  did  Inherit  land  from  their  parents  this  record  shows,  but  the  ex- 
tent and  value  Is  not  certain,  or  if  they  received  title  before  the  death  of 
their  parents,  it  was  in  the  nature  of  a  gift  or  advancement  made  after  the 
sale  to  the  vendors  of  these  appellants,  and  must  account  for  its  value  before, 
a  recovery  is  allowed. 

The  statute  provides  that  if  the  claimant  "has  received  any  estate,  real  or 
personal,  by  gift,  advancement,  devise,  descent  or  distribution  from  the 
vendor,  such  claimant  shall  be  barred  of  recovery  to  the  extent  of  the 
value  of  the  estate  so  devised."  How  much  estate  these  appellees  received 
does  not  distinctly  appear,  or  its  value,  but  that  they  did  leceive  an  es- 
tate after  the  conveyance  of  theif  ancestors,  either  ty  gift  or  descent,  U. 
evident. 

Counsel  for  appellees  maintains  that  there  is  no  pleading  alleging  a  states 
of  facts  showing  that  appellants  had  received  property  by  desi  en t  or  gift 
from  their  ancestors,  nnd.  therefore,  it  was  not  the  duty  of  the  chanoellor  to 
make  the  defense  for  him.  This  is  really  the  only  question  in  the  case,  for 
if  the  appellants  have  set  up  no  such  defense  the  case  should  not  be  reversed 
to  enable  them  to  assert  this  equity. 

The  appellants,  as  a  defense  to  the  action,  allege,  in  their  response  to  the 
petition  for  the  recovery  of  this  land,  that  the  amount  received  from  the  sale 
of  it  by  the  ancestors  of  the  appellee  had  been  invested  in  other  lauds  foi 
the  wife  and  children  of  Tydings  upon  the  same  trusts  aud  conditions  as 
the  land  sold  was  held  by  them,  and  there  is  much  in  the  record  to  sustain 
this  position.  They  claim  that  the  proceeds  having  been  invested  fur  the 
benefit  of  these  claimants,  they  are  estopptd,  having  received  other  lands  in 
lieu  of  that  sold,  from  asserting  their  claim.  The  appellees  are  ateo  called 
on  to  show  or  6tate  the  property  purchased  by  their  ancestors  after  the  sale 
of  the  Bath  county  land.  These  purchases  are  al]  set  forth  by  the  appellees, 
and  the  conveyances  made  aire  in  trust  to  Mrs.  Tydings  and  her  chlldien. 
Why  this  was  done  is  explained,  or  attempted  to  be  explained,  by  the  appel- 
lees, upon  the  idea  that  this  property  was  purchased  by  the  proceeds  or  in- 
come of  certain  property  belonging  to  their  mother,  and  the  conveyances 
made  to  her  and  her  children.  Thjs  applies  to  the  Bath  county  land  that 
was  secured  to  the  appellees  and  their  mother  by  a  regular  conveyance. 

The  appellees  say  th^y  never  consented^  to  any  investment,  and  in  fact 
that  the  investments  were  made  out  of  moneys  belonging  to  their  mother, 
and  the  chancellor  below  proceeding  on  this  theory,  which  has  much  piuof 
to  susatin  it,  permitted  the  recovery.  Whether  the  investments  were  made 
out  of  the  proceeds  of  the  Bath  county  land  or  not,  it  is  plain  that  their 
father  and  mother  made  the  investments,  and  the  children  derived  the  ben- 
efit of  them  at  the  death  of  the  mother,  and  to  the  extent  c.f  that  benefit  the 
appellees  will  be  denied  the  right  of  recovery,  and  the  pleadings  were  suffi- 
cient to  nnthorize  the  chancellor  to  require  them  to  account  for  what  thi  y 
had  received  by  descent  or  gift  from  their  parents. 

The  judgment  is,  therefore,  reversed  and  remanded,  with  directions  to  re- 
quire the  commissioner  to  ascertain  the  value  of  the  property  derived  by* 
these  children,  either  by  gift  or  descent,,  from  their  parents,  and  if  it  exceeds-. 
in  value  or  is  equal  in  value  to  the  land  sought  to  be  recovered,  the  recovery 
should  be  denied— the  value  to  be  fixed  on  the  lftnd  at  the  time  it  was  giver*, 
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or  descended.     If  of  less  value,  then  to  the  extent  of  the  value  r.o  recovery 
tJan  D9  had. 

Judge  Holt  not  sitting. 


STARKS,  &o.  v.  CURD,  &c. 
(Filed  January  22,  188P.) 

1.  Bankruptcy— Attachments— Under  the  bankrupt  law,  If  an  attachment 
<out  of  the  State  court  was  levied  as  many  as  four  months  before  the  filing  of 

the  petition   in    bankruptcy,  the  lien  created   by  such   levy  continued   not- 
withstanding the  filing  of  the  petition  in  bankruptcy. 

2.  Same— If  a  creditor  of  the  bankrupt  had  a  lien  by  attachment  or  other- 
wise for  the  security  of  his  debt,  and  he  filed  his  debt  in  the  bankrupt  court 
and  asked  that  it  be  allowed  and  prorated  as  an  unsecured  claim,  without 
apprising  the  assignee,  of  the  existence  "of  his  lien,  he  thereby  waived  bit 
lien.  But  this  waiver  was  for  the  benefit  of  the  assignee  as  a  trustee  for 
creditors,  and  not  for  the  benefit  of  the  bankrupt;  and  if  the  assignee  cbos* 
to  waive  his  right  to  the  attached  property  by  failing  to  appear  and  assert 
it,  the  attaching  creditor  had  the  right  to  enforce  bis  lien,  which  the  court 
properly  allowed  him  to  do  in  this  rase. 

3.  Same— Fraudulent  conveyances— When  the  debtor,  prior  to  the  bankrupt 
proceedings,  had  exeouted  conveyances  with  the  design  to  defraud  bis  cred- 
itors, the  title  to  the  property  thus  conveyed  passed  to  the  assignee  in  bank' 
rupcay  for  th9  benefit  of  creditors  as  if  no  such  conveyances  had  ever  been 
executed. 

4.  Judicial  sales— Judgment— As  the  land  sought  to  be  subjected  in  this 
nnne  consisted  of  separate  tracts,  lying  in  two  different  counties,  it  was  error 
to  order  a  sale  of  the  land  in  gross,  without  reference  to  the  fact  whether  it 
would  l>e  necessary  to  sell  it  all  to  pay  the  debt,  interest  and  costs.  The 
court  should  so  amend  the  judgment  as  to  direct  the  sale  of  said  land  by 
the  tract,  and  only  so  much  thereof  as  will  be  necessary  to  satisfy  the  debt, 
interest  and  costs. 

Gilbert  &  Reed  and  W.  M.  Smith  for  appellants. 

Wm.  Lindsay  for  appellees. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees  instituted  their  several  actions  in  the  Calloway  Circuit  Cour; 
a?ain*t  the  appellant,  W.  M.  Stark  s,  to  recover  debts  due  them  on  contract 
by  him.  They  obtained  attachment;*  in  said  actions,  which  were  levied 
upon  the  several  tracts  of  land  In  controversy.  More  than  four  months  after 
the  levy  of  these  attachments  the  appellant,  W.  M.  Starks,  abandoned  his 
residence  in  said  county  and  State  and  moved  to  the  State  of  Missouri,  in 
which  State  he  took  up  his  residence;  and  after  making  said  State  his  place 
of  residence  he  filed  bis  petition  in  rl.e  U.  S.  District  Court  for  that  State  to 
be  declared  a  bankrupt.  The  register  in  bankruptcy  took  charge  of  his  cast:; 
an  assignee  was  duly  appointed  ami  qualified:  the  appellant.  W.  M.  Stark*, 
was  duly  and  finally  discharged  fro-n  all  his  debts  and  liabilities  existing  at 
that  date.  After  getting  his  final  discharge  he  returned  to  this  State  and 
filed  answers  to  the  appellees'  actions,  among  other  things  contesting  the 
grounds  of  attachment  and  denying  that  the  real  estate  in  controversy  was 
subject   to  said  attachments,  and   that  the  appellees,  except  one,  had  filed 
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their  claims  Id  the  bankrupt  proceedings,  and  had  them  allowed  as  un- 
seen red  claims,  which  was  a  waiver  of  The  attachment  liens,  if  any  they  had. 
His  wife  and  children  also  appeared  in  said  actions  and  set  up  title  in  them- 
selves to  said  lands  by  reason  of  conveyances  by  deed  to  them  by  the  appel- 
lant, W.  M.  Starks. 

It  is  perfectly  manifest  that  the  conveyances  by  the  appellant,  W.  M. 
Starks,  to  his  wife  and  ohildren  were  made  with  the  design  to  d*  fraud  his. 
creditors,  therefore,  as  against  said  creditors,  no  title  passed  to  them,  hut 
thereafter  passed  to  bis  assignee  in  bankruptcy,  subject,  however,  to  the  ap- 
pellees' attachment  liens. 

The  fourteenth  section  of  the  bankrupt  act  provided :  "That  as  soon*  as 
said  assignee  is  appointed  and  qualified  the  judge,  or  where  there  is  no  op- 
posing interest,  the  register,  shall,  by  an  instrument  under  his  hand,  assign, 
end"  convey  to  the  assignee  all  the  estate,  real  and  personal,  of  the  bankrupt, 
with  all  his  deeds,  books  and  papers  relating  thereto;  and  such  assignment. 
shall  relatH  baok  to  the  commencement  of  said  proceedings  in  bankruptcy, 
and  thereupon,  by  operation  of  law,  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  shall  vest  in  the  said  assignee,  although  the  same  is. 
then  attached  on  mesne  process  as  the  property  of  the  debtor,  and  shnll  dis- 
solve any  such  attachment  made  within  four  months  next  preceding  the 
commencement  of  said  proceedings." 

It  has  been  uniformly  held  that  if  the  attachment  out  of  the  State  crurt 
was  levied  as  many  as  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy the  lieu  created  by  such  levy  would  continue  notwithstanding  the 
filing  of  the  petition  in  bankruptcy.  Also,  it  has  been  uniformly  held  that 
If  a  creditor  of  the  bankrupt  had  a  lien  by  attachment  or  otherwise  for  the 
security  of  his  debt,  and  he  filed  his  debt  in  the  bankrupt  court  and  asked 
that  it  be  allowed  and  prorated  as  an  unsecured  claim,  without  apprising 
the  assignee  of  the  existence  of  his  lien,  he  thereby  waived  said  lien.  Were 
the  rule  otherwise,  such  creditor  would  not  only  have  the  benefit  of  his  lien 
security,  but  would  prorate  equally  with  the  other  creditors,  which  would 
be  a  fraud  upon  the  equality  of  right  among  the  creditors  of  the  bankrupt 
that  the  bankrupt  law  attempted  to  establish. 

But  the  waiver  of  the  lien  was  for  the  benefit  of  the  assignee  only,  as  trus- 
tee for  the  bankrupt's  creditors.  The  lien,  however,  by  pioving  the  claims. 
as  unsecured,  was  not  extinguished,  but  was  simply  waived  at  the  instance 
of  the  assignee  for  his  benefit  as  subrogatee.  (Cook  v.  Farrington,  104 
Mass.,  312;  12  Bankrupt  Register,  512.) 

By  the  section  supra  the  title  of  the  property  passed  to  and  vested  in  the 
assignee,  whereby  the  bankrupt  was  totally  divested  of  title;  and,  as  just 
said,  if  the  bankrupt  had  previously  conveyed  his  property  for  the  purpose 
of  defrauding  his  creditors,  nevertheless  the  title  passed  to  the  assignee  for 
their  benefit  as  fully  and  completely  as  though  no  such  conveyance  had  been 
made.  Therefore,  it  has  been  uniformly  held  that  the  bankrupt  could  not 
appear  in  the  State  court  and  take  advantage  of  the  waivpr.  He  had  pnrted 
with  his  title  to  the  property,  and  had  been  discharged  from  liability  on  the- 
debt,  and,  of  course,  had  ceased  to  have  any  interent  whatever  in  the  pro- 
ceedings. (Cases  supra.)  If  the  assignee,  who  whs  the  party  in  interest, 
could,  if  he  wished,  take  advantage  of  the  waiver  and  defeat  the  attachment, 
and  take  the  property,  freed  of.  its  lien,  on  the  other  hand,  as  the  waiver  was 
only  for  his  benefit  as  subrogatee,  he  could  waive  his  right  to  it  and  let  the 
property  be  subjected   to   the  attachment   lien,  which  waiver,  on   his  part. 
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^would  be  presumed,  under  circumstances  similar  to  this  case,  by  his  failure 
to  appear  and  assert  his  right. 

Therefore,  the  judgment  of  the  circuit  court  subjecting  said  property  to 
the  attachment  liens,  but  not  giving  personal  judgment  against  W.  M. 
Starks,  ie  affirmed.  But  the  tracts  of  land  attached  were  separate  tracts, 
and  were  situated  in  CaUoway  and  Marshall  counties;  and  the  judgment,  as 
we  understand  it,  directed  the  master  commissioner  to  sell  the  several  tracts 
lying  in  each  county  in  gross,  and  without,  reference  to  the  fact  whether  it 
would  be  necessary  to  sell  it  all  to  pay  the  debt?,  interest  and  costs.  ThU, 
U  will  he  readily  seen,  was  an  error,  and  for  this  error  the  case  must  be  re- 
versed, with  directions  to  amend  the  judgment  so  as  to  direct  the  sale  of  said 
land  by  the  tract,  and  only  so  much  thereof  as  will  be  sufficient  to  satisfy 
-the  debts,  interest  and  costs. 


EVANS  v.  ENGLISH. 
(Filed  January  24,  3889 -Not  to  be  reported.) 
1.  Homestead  included  in  mortgage  by  fraud— Judicial  sales— In  thlsaction 
to  enforce  a  mortgage  lien  the  defendant,  by  his  answer,  asserted  a  right  to 
a  homestead,  alleging  that  a  mortgage  that  passed  the  homestead  right  was 
presented  to  him,  and  that  he  declined  to  sign  it  for  that  reason;  that  the 
plaintiff  then  wrote  another  mortgage. and  handed  it  to  him,  stating  that  it 
did  not  emhmce  the  homestead  right,  and  that  he  signed  it,  relying  upon 
plaintiff's  representation  as  true,  whereas  it  was  false;  that  the  ref refuta- 
tion was  made  with  the  fraudulent  intent  to  deceive,  etc.  A  demurrer  to 
the  answer  was  sustained,  and  the  property  sold.  Exceptions  were  filed  t'» 
the  report  of  sale  because  the  property  was  sold  at  a  sacrifice.  There  is?  proof 
that  the  price  at  which  the  property  was  purchased  by  the  plaintiff  did  Dot 
exceed  one-third  of  its  value.  Held— That  the  fraud  alleged  tx»ing  admitted 
by  the  demurrer  to  the  answer,  which  should  have  been  overruled,  the  pur- 
chaser, being  a  party  to  the  fraud,  can  not  avail  himself  of  an  advantageous 
bargain-,  and  the  court  can  not  look  to  the  facts  of  the  record  for  the  purpose 
of  determining  whether  the  answer  is  true  or  false,  the  demurrer  thereto 
bavins  been  sustained. 

2.  Homestead— The  fact  that  the  mortgage  recites  that  the  defendant  is  "of 
the  city  of  Louisville,"  while  the  land  lies  in  Meade  county,  does  not  pre- 
clude the  defendant  from  asserting   his  claim  to  a  homestead,  it  being  ex- 
pressly averred  in  the  answer  that  the  defendant  was  living  with  bis  family 
on  the  land  at  the  time  of  the  execution  of  the  mortgage. 
John  C.  Walker  for  appellant. 
J.  W.  Lewis  &  Son  for  appellee. 
Appeal  from  Meade  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor^ 

The  demurrer  to  the  answer  filed  by  the  appellant  should  have  been  over- 
ruled.  The  appellant  was  indebted  to  the  appellee  in  a  sum  of  money  evi- 
dence by  note,  and  to  secure  the  payment  gave  to  the  appellee  a  mortgage 
on  real  estate  in  tie  city  of  Louisville,  and  on  a  tract  of  100  acres  of  land  in 
Meade  county.  In  a  suit  to  foreclose  the  mortgage  the  appellant,  by  way  of 
defense,  said  that  at  the  time  of  its  execution' he  was  living  on  the  tract  of 
land  in  Meade  with  his  family  of  three  children;  was  a  bona  flde  house- 
keeper, and  refused  to  execute  a   mortgage  embracing  his  right  to  a  home 
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Stead ;  that  a  mortgage  was  written  and  presented  to  him  that  passed  the 
homestead  right,  an0  he  declined  to  sign  it  for  that  reason;  that  the  appellee 
then  wrote  another  mortgage,  handing  it  to  him,  and  stating  that  it  did  not 
embrace  this  homestead  right;  that  upon  this  representation  of  the  appellee, 
and  relying  on  it  as  true,  he  signed  the  mortgage  without  reading  it,  and 
did  not  know  uptil  this  action  was  instituted  but  that  the  agreement  had 
been  in  good  faith  carried  out,  and  his  homestead  exempted  from  the  opera- 
tion of  the  mortgage;  that  the  representation  was  made  to  deceive,  and  with 
the  fraudulent  intent  to  include  the  homestead  within  its  terms.  The  de- 
murrer was  sustained  to  this  answer,  and  the  property  sold.  Exceptions 
were  filed  to  the  report  of  sale  because  the  property  was  sold  at  a  sacrifice. 
There  is  proof  that  the  property  was  worth  $2,000.  and  it  sold  for  not  exceed- 
ing one-thiid  of  its  value,  and  the  homestead  purchased  hy  the  plaint  iff.  If 
the  facts  alleged  are  true  the  plaintiff  should  not  be  permitted  to  avail  him- 
self of  bis  purchase  under  the  circumstances.  While  an  ordinary  sale  by 
order  of  the  chancellor,  under  the  proof  in  this  case,  would  be  sustained,  al- 
though the  plaintiff  was  the  purchaser,  where  the  fraud  is  admitted,  as.it  is 
on  demurrer,  the  purchaser,  if  a  party  to  it.  can  not  avail  himself  of  an  ad- 
vantageous bargain,  and  will  not  be  protected  by  th*1  chancellor. 

We  are  asked  to  look  to  the  facts  of  the  record  with  a  view  of  determining 
whether  the  answer  is  true  or  false.  This  can  not  lie  done,  as  the  mouth  of 
the  defendant  was  closed  as  to  his  defense  by  sustaining  the  demurrer  to  his 
answer. 

The  mortgage  recites  that  the  agreement  was  entered  into  between  the  ap- 
pellant, party  of  the  first  port,  of  the  city  of  Louisville,  etc.  It  is,  there- 
fore, insisted  that  the  appellant  is  estopped  from  saying  that  he  lived  In 
Meade  when  the  recital  in  the  mortgage  is  that  he  is  of  the  city  of  Louisville. 
The  mortgage  may  have  been  written  in  Louisville,  and  doubtless  was,  but 
whether  so  or  not  the  answer  Is  express  and  positive  in  the  statement  that, 
at  the  time  of  its  execution,  the  appellant  was  living  with  his  family  in 
Meade,  and  there  is  no  such  inconsistency  between  the  recital  in  the  mort- 
gage and  the  statements  of  the  answer  as  would  preclude  the  defense. 

The  judgment  is  reversed,  with  directions  to  set  aside  the  sale,  to  overrule 
the  demurrer  and  for  proceedings  consistent  with  this  opinion. 


MASONIC  SAVINGS  BANK  v.  BANGS'  ADM'R,  &c. 
(Filed  January  24,  188). ) 

1.  Partnership— Interest -While  it  is  the  general  rule  in  the  settlement  of 
partnership  accounts  not  to  allow  interest  until  after  a  balance  is  struck  in 
a  settlement  between  the  parties,  unless  there  is  a  different  agreement  be- 
tween them,  yet  this  rule  is  by  no  means  universal,  and  does  not  apply 
where  one  of  the  partners  has  misappropriated  the  firm  assets  to  his  own  use, 
withdrawing  greatly  more  than  his  share  of  the  profits. 

2.  Same — Compromise— A  compromise  agreement  as  to  the  amount  due  by 
a  decedent  to  his  surviving  partners  was  only  intended  to  fix  the  amount 
due  at  the  death  of  the  deceased  partner,  and  was  not  intended  to  determine 
the  question  as  to  the  right  to  interest  after  his  death. 

8.  Pinal  order— The  commissioner  having  paid  to  the  other  creditors  a 
greater  portion  of  their  claims  than  to  the  surviving  partners,  the  court 
directed  him  to  make  the  latter  equal  out  of  any  other  assets  collected.  It  is 
Insisted  upon  cross  appeal  that  the  uncollected  assets  will  not  be  sufficient 
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for  this  purpose,  and  that  the  other  creditors  should  have  been  compelled  ta 
refund.  Held—That  this  is  not  a  final  order.  It  will  be  time  enough  ta 
compel  the  creditors  to  refund  when  it  is  ascertained,  upon  a  final  distribu* 
tion,  that  there  is  not  enough  left  to  produce  the  equality  contended  for. 

Helm  &  Bruce  for  appellant. 

J.  K.  Goodloe  and  John  Roberts  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

This  action  involves  the  settlement  of  an  insolvent  estate,  and  tbedis* 
tribution  of  the  assets  between  creditors.  The  decedent,  John  B.  Bangs,, 
was  a  member  of  the  firm  of  John  P.  Morton  &  Co.,  and  had  been  for  a 
number  of  years.  At  his  death  the  surviving  partners  were  John  P.Morton, 
Alex.  Griswold  and  H.  M.  Griswold,  who  continued  the  business  after  th* 
death  of  Bangs  without  any  settlement  of  the  partnership  business.  Tbs 
capital  invested  belonged  to  John  P.  Morton,  and  the  net  profits  were 
divided  between  the  partners,  the  two  Griswolds  owning  fine-fourth,  Bangs 
one-fourth,  and  Morton  one-half.  An  approximate  statement  of  the  v&lu* 
of  the  stock  of  the  firm  was  made,  and  a  statement  of  the  accounts  of  Bangs 
with  the  firm,  with  a  view  of  showing  his  indebtedness.  They  were  engaged 
in  selling  books,  stationery,  binding,  etc  ,  and  did  a  large  business.  During 
the  existence  of  the  partnership  Bangs,  who  was  the  active  partner  of  tb« 
firm,  drew  largely  upon  its  assets  for  his  individual  u**e,  and  used  the  firm 
name  in  obtaining  money  that  was  applied  to  his  individual  purposes.  Tba 
estate  of  Bangs  was  indebted  to  the  firm,  upon  the  statement  made,  in  a 
sum  exceeding  134, 0C0,  the  most  of  which  consisted  of  the  appropriation  of 
money  to  his  own  use,  over  and  above  his  part  of  the  profits,  during  a  period 
of  near  twenty  years. 

The  personal  representative  of  Bangs,  protesting  against  the  statement  of 
accounts  made  out  against  his  intestate  by  the  surviving  partners,  particu- 
larly the  charge  of  interest  that  swelled  the  account  to  the  amount  claimed, 
conferred  with  Morton  &  Co.  on  the  subject,  and  the  result  was  a  compro- 
mise, that  was  confirmed  by  the  chancellor  on  the  17th  of  December,  187R, 
by  which  the  indebtedness  of  Bangs  was  reduced  to  $28,645.  The  aei cement 
was  in  writing,  and  contained  this  clause:  "But  this  agreement  is  not  to 
prevent  the  surviving  partners  from  proving  and  claiming  any  additional 
indebtedness  arising  to  them  out  of  the  partnership,  not  entering  into  the 
claim  already  filed,  provided  tbty  do  so  within  thirty  days  from  this  date, 
and  provided  further,  upon  their  failure  to  prove  or  claim  any  additional 
indebtedness,  not  included  in  their  accounts  already  filed  within  thirty  days 
from  this  date,  then  the  foregoing  sums  are  to  constitute  the  entire  indebt- 
edness from  said  estate  to  them  as  the  surviving  partners,  and  no  additional 
claim  shall  ever  be  presented  or  allowed  to  them,  or  either  of  them,  on  ac- 
count of  said  late  partnership."  After  this  compromise  it  w»s  ascertained 
that  Bangs  had  drawn  from  the  firm  or  used  the  firm's  name  in  obtaining 
12,000  at  one  time,  and  about  $10,000  at  another  time,  and  these  pains  the 
firm  having  to  pay,  weTe  presented  as  additional  claims,  and  about  whlrb 
there  is  no  controversy,  except  as  to  the  question  of  interest. 

The  administrator  of   Bangs  qualified  on  the  9th  of  August,  in  the  jear 
1884,  and   the  claims  against  the  estate,  where  no  written  promise  torajaf- 
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peared,  were  all  made  to  bear  Interest  from  that  day;  where  there  were 
written  obligations  to  pay,  those  written  promises  controlled,  of  course,  the 
question  of  Interest. 

So  the  commissioner,  the  court  below  confirming  his  report,  allowed  in- 
terest on  the  claim  of  Morton  &  Co.,  as  was  allowed  on  other  claims  bearing 
no  interest  on  their  face.  The  Masonic  Sayings  Bank,  a  creditor  of  the  es- 
tate of  Bangs,  filed  an  exception  to  the  interest  allowed  the  firm  of  Morton 
&  Co.  on  their  account,  and  the  exception  having  been  overruled,  brings  the 
case  to  this  court.  The  appellant  insists  that  the  agreement  of  compromise 
embraced  all  claim  for  intcrast  that  had  accrued  before  the  compromise  was 
made.  The  appellees  contend  that  the  agreement  only  fixed  the  indebted- 
ness of  Bangs  to  the  firm  at  his  (Bangs')  death,  simply  reducing  the  claim 
from  $84,471  to  $28,646. 

Tbe  appellant  also  maintains  that  no  interest  should  be  allowed  for  the  reason 
that,  nnder  the  rule  with  reference  to  the  settlement  of  partnership  accounts, 
It  is  not  proper  to  allow  interest  until  after  a  balance  is  struck  on  a  settlement 
between  the  partners,  unless  there  is  a  different  agreement  between  them. 
While  this  is  the  general  rule,  it  is  by  no  means  universal,  as  there  may  be 
many  reasons  why,  in  certain  cases,  it  would  be  unjust  to  refuse  to  charge 
interest  against  a  partner  who  has  withdrawn  greatly  more  than  he  was  en- 
titled to  from  the  firm  assets,  applying  it  to  his  own  use,  to  the  detriment 
of  his  co-partners. 

It  seems  to  us  In  tbe  present  case,  as  the  insolvent  estate  is  unable  to  pay 
its  debts,  the  question  is:  Would  it  be  equitable  to  allow  other  creditors  in- 
terest upon  their  claims  from  tbe  time  of  administration  and  deny  the  same 
to  the  appellees,  whose  claims  are  equally  meritorious? 

It  is  evident  from  tbe  manner  in  which  this  deceased  partner  handled  and 
used  the  assets  of  the  firm  that  he  would  and  ought  to  be  charged  with  in- 
terest on  these  large  sums  drawn  out  by  him,  and  to  which  he  was  not  en- 
titled, and  unless  the  agreement  of  compromise  settles  this  question  the 
judgment  below  should  be  affirmed.  Hare  was  certainly  a  delinquent  part- 
ner using  recklessly  the  assets  of  the  firm  for  his  own  purpor.es,  and  such  a 
oaee  is  an  exception  to  the  general  rule  as  settled  by  many  reported  cases. 
( Honore  v.  Colmesnil,  7  Dana,  199;  Taylor  v.  Young,  2  Bush,  428;  Bowling 
v.  Dobyns,  5  D.ina.  434.)  "Except,  however,  where  there  has  been  a  fraud. 
ulent  intention,  or  an  improjier  application  of  the  money  of  the  firm,  it  is 
not  the  pracdce  to  charge  a  partner  with  interest  on  the  money  of  the  firm 
in  bis  hands."    (1  Llndley  on  Partnership,  788.) 

The  compromise  may  well  admit  of  two  constructions,  but,  when  looking 
to  the  subject-matter  of  settlement,  we  think  the  intention  of  the  parties 
can  be  readily  ascertained.  The  firm  of  John  P.  Morton  &  Co.  were  claim- 
ing that  tbe  deceased  partner  was  owing  the  firm  at  his  death  a  sum  exceed- 
ing •34,000.  The  account  was  presented  and  resisted  by  the  administrator, 
resulting  in  a  compromise,  by  which  $28,(545  was  the  sum  agreed  on,  with 
the  stipulation  that  no  additional  sum  should  be  allowed  unless  presented 
-within  thirty  days.  The  recitals  in  the  agreement  are  that  the  claims  of 
tbe  surviving  partners  are  reduced  from  the  one  sum  to  the  other,  and  the 
less  sum  is  substituted  for  tbe  larger  amount. 

Nothing  was  said  about  interest,  and  while  the  original  claim  of  the  firm 
Included  interest  and  swelled  the  amount  to  a  sum  exceeding  $34,000,  inter- 
est being  charged  both  before  and  after  Bangs'  death,  still  that  fact  does  not 
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control  the  question  in  this  case.  The  chancellor,  to  whom  the  compromise 
was  submitted,  has  construed  the  agreement  as  not  determining  the  ques- 
tion of  interest,  and  we  think  it  plain  that  the  parties  were  only  filing  the 
amount  due  the  firm  by  the  deceased  partner  at  his  death,  and,  besides,  Id  a 
settlement  of  such  an  estate,  to  allow  interest  on  all  other  claims  of  tbe  fame 
character,  or  coming  within  the  same  class,  and  denying  interest  on  tbe 
claim  of  the  surviving  partners,  because  it  originated  from  the  partnership, 
would  be  unjust  and  inequitable  as  between  these  creditors. 

It  seems  that  the  commissioner,  in  making  payments  to  creditors  out  of 
the  assets  converted  into  money,  had  paid  more  to  tbe  other  creditors  in 
proportion  to  their  demands  than  to  John  P.  Morton  &  Co.,  and  tbe  atten- 
tion of  the  court  being  called  to  that  fact,  the  commissioner  was  directed  to 
first  make  the  firm  equal  in  the  pro  rata  distribution  of  any  other  assets 
collected,  aud  the  firm,  conceiving  that  such  an  order  might  be  final,  has 
prayed  an  appeal,  alleging  that  the  uncollected  assets  will  not  be  sufficient 
to  make  them  equal,  and  the  order,  if  final,  would  preclude  tbem  from  com- 
pelling the  otljer  creditors  to  refund.  The  order  is  not  a  final  order.  There 
has  not  been  a  complete  settlement  or  a  final  distribution,  and  the  order 
entered  was  proper,  for  if  the  assets  uncollected  are  sufficient  to  equalize 
the  firm  with  the  other  creditors  it  would  be  useless  to  compel  the  creditors 
to  rofund.  It  will  be  time  enough  to  do  this  when  it  is  ascertained  tbat 
there  is  not  enough  left  of  the  estate  to  produce  the  equality  contended  for. 

The  judgment  below  is  affirmed  on  tbe  original  and  cross  appeal. 


BAKER  v.  COMMONWEALTH. 

(Filed  January  24,  1889— Not  to  be, reported. ) 

Continuance— For  the  purpose  of  aoting  on  a  motion  for  a  continuance 
this  court  must  presume  that  the  statements  of  the  affidavit  filed  in  support 
of  the  motion  are  true.  And  if  the  affidavit  discloses  evidence  that  is  ab- 
sent, material  to  the  defense,  and  that  due  diligence  has  been  used  to  obtain 
it,  and  that  it  is  within  the  reach  of  the  process  of  the  court,  the  continu- 
ance should  be  granted. 

C.  T.  Atkinson  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted,  tried  and  convicted  in  the  Nelson  Circuit 
Court  of  the  crime  of  breaking  into  the  dwelling  house  of  Dr.  H.  D.  Rod- 
man, and  taking  therefrom  personal  property  lelonging  to  the  owner. 

The  house  was  broken  into  between  half  past  twelve  o'clock  and  daylijcnt 
on  the  night  of  the  10th  of  October,  1888.  The  appellant  moved  the  court, 
upon  his  affidavit,  to  continue  the  case  on  account  of  the  absence  of  his  wit- 
nesses. The  affidavit  disclosed  that  the  appellant  had  used  due  diligence  to 
obtain  his  witnesses.  The  affidavit  also  disclosed  that  he  oould  prove  by  one 
witness  that  he  spent  the  night  that  the  house  was  broken  into  with  him  at 
Lebanon  Junction,  a  distance  of  fifteen  miles  from  the  place  where  the  crime 
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^was  committed.  Also,  that  be  oould  prove  by  one  O'Brien  that  be  gave  tbe 
Appellant  the  personal  property  found  in  his  possession,  for  tbe  purpose  of 
taking  tbe  same  to  Louisville  to  be  delivered  to  O'Brien's  wife;  that  he  was 
tin  bis  way  to  Louisville  with  said  property  at  the  time  of  his  arre6t;  that 
he  would  also  prove  by  said  witness  that,  if  said  property  was  stolen,  he 
knew  nothing  about  it.  We  can  not  see  why  the  court  overruled  his  motion' 
for  a  continuance  unless  it  was  upon  the  ground  that  the  statements  in  tbe 
affidavit  were  not  believed.  If  so,  the  court  went  beyond  its  province.  The 
question  to  be  determined  was:  Did  the  affidavit  disclose  evidence  that  was 
absent,  material  to  his  defense,  and  that  due  diligence  was  used  to  obtain 
It,  and  that,  it  was  within  the  reach  of  the  process  of  the  oouit?  If  the 
statements  of  tbe  affidavit  are  irue,  and  we  must  presume,  as  the  lower  court 
should  have  done,  for  the  purpose  of  acting  on  ".he  motion,  that  said  state- 
ments were  irue,  they  showed  that,  notwithstanding  the  proof  for  the  Com- 
monwealth, the  appellant  was  not  guilty:  for  the  proof  against  him  was  all 
circumstantial,  and  the  proof  that  he  proposed  to  furnish  would  have  ex* 
plained  it  away. 

•We  have  heretofore  decided  that  if,  ocnceding  all  the  statements  of  the 
affidavits  in  reference  to  absent  evidence  to  be  true,  but  nevertheless  con- 
ceding the  truth  of  said  statements,  the  proof  upon  the  trial  showed  con- 
clusively that  the  accused  was  guilty,  this  court  would  not  grant  a  new  trial, 
for  the  reason  that  the  error  of  tbe  court  was  not  prejudicial  to  tbe  substan- 
tial rights  of  the  accused.  Here,  however,  the  statements  of  the  affidavit,  if 
true,  would  entitle  the  accused  to  an  acquittal. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  directions  to 
Krant  the  appellant  a  new  trial. 


STBICKLIX  v.  COMMONWEALTH. 

(Filed  January  24,  18«9-Not  to  be  reported.) 

Attempt  to  commit  rape— Under  an  indictment  for  rape  upon  the  body 
of  an  infant  under  twelve  years  of  age  appellant  was  convicted  of  an  attempt 
to  commit  a  rape  upon  such  infant.  No  exception  was  made  to  any  ruling 
f)f  the  court  except  to  the  instructions,  and  as  the  court  fully  and  properly 
instructed  the  jury  the  judgment  is  affirmed. 

Jobn  P.  Salyer  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Under  an  indictment  for  rape  upon  the  body  of  an  infant  under  twelve 
years  of  age  appellant  was  convicted  of  un  attempt  to  commit  a  rape  upon 
such  infant,  provided  against  in  section  4,  article  4,  chapter  29,  General 
Statutes,  and  his  punishment  fixed  at  confinement  in  the  penitentiary  for 
tbe  period  of  five  years. 

No  exception  was  made  to  any  ruling  of  the  court  in  this  case  except  to 
tbe  instructions,  and  consequently  the  only  question  for  us  to  consider  is  in 
the  one  in  regard  thereto.  The  court  fully  and  properly  instructed  the  jury 
relative  to  the  offense  of  which  appellant  was  found  guilty,  and  we  do  not 
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perceive  wherein  there  was  a  failure  of  the  court,  as  stated  in  the  ground* 
for  a  new  trial,  to  give  all  the  law  of  the  oase  to  the  jury. 

We  have  made  a  careful  examination  of  the  record,  and  are  not  able  to 
find  any  reversible  error  committed  to  the  prejudice  of  the  accused. 

Judgment  affirmed. 


KING  v.  OHIO  VALLEY  R.  R.  CO. 
(Filed  January  24,  1889 -Not  to  be  reported.) 

1.  Appeals— As  the  bill  of  exceptions  recites  that  the  motion  for  a  Dew- 
trial  was  overruled,  and  that  appellant  excepted  to  the  ruling,  the  court  wll) 
not  refuse  to  consider  the  appeal  because  no  order  was  ever  entered  on  the 
record  overruling  the  motion. 

2.  Agreed  judgment— In  a  proceeding  by  appellee  to  condemn  a  right  of 
way  through  appellant's  land,  after  the  commissioners  had  filed  their  report, 
but  before  its  confirmation,  the  parties,  by  way  of  compromise,  agreed  that 
it  was  to  he  treated  as  amended  in  certain  respects.  Tbey  differ  as  tofts 
extent  and  character  of  the  modifications  agreed  upon  by  them.  The  appel- 
lee, without  notice  to  appellant,  obtained  a  judgment  conforming  to  its 
version  of  the  agreement.  In  this  action  by  appellant  for  a  new  trial,  HeM 
—That  according  to  the  burden  of  the  evidence  the  judgment  embodies  the* 
contract  of  the  parties  as  to  what  it  should  be,  and  it  is,  therefore,  binding* 
although  the  agreement  of  the  parties  was  oral  and  not  entered  into  in  open 
court. 

Ken.  Chapeze  for  appellant. 

Hughes  &  Hughes  for  appellee. 

Appeal  from  Lnion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee,  the  Ohio  Valley  Railway  Co.,  being  authorized  by  its  char- 
ter to  do  so,  instituted  proceedings  in  the  county  court  under  the  general 
law  of  April  11,  1882  (General  Statutes,  page  281),  to  condemn  a  right  of  way 
through  the  land  of  the  appellant,  Lou  King.  After  the  commissioners  had 
filed  their  report,  but  before  its  confirmation,  the  agent  of  the  appellee  acd 
the  appellant,  by  way  of  compromise,  agreed  that  it  was  to  be  treated  aid 
considered  as  amended  in  certain  respects.  They  now  differ  as  to  the  eitent 
and  character  of  the  modifications  then  agreed  upon  by  ihem.  The  appel- 
lant also  claims  that  by  the  agreement  the  prosecution  of  the  prom>dJnjr 
was  to  cease,  and  nothing  more  was  to  be  done  until  the  time  arrived  when 
she  was  to  be  paid  the  agreed  compensation  for  the  right  of  way.  Upon  the 
other  hand,  the  appellee  claims  that  the  proceedings  were  at  once  to  progress, 
the  appellant  not  making  any  resistance  by  reason  of  the  compromise  as  to 
the  commissioners'  report. 

The  agreement  was  verbal,  and  not  made  in  court.  The  appellee,  actinic 
upon  its  understanding  of  the  matter,  thereafter  obtained  a  judgment,  which 
recites  that  it  is  a  consent  one,  and  which  conforms  to  its  version  of  the 
agreement.  The  appellant  was  not  in  court  either  in  person  or  by  attorney 
when  it  was  rendered,  and  had  no  notioe  or  knowledge  of  it  until  more  than 
thirty  days,  the  period  allowed  for  an  appeal  in  such  a  case,  had  elapsed. 
She  thereupon,  and  before  the  second  term  of  court  after  the  discovery,  flW 
a  petition  in  the  county  court  for  a  new  trial.    This  was  authorized  bystc- 
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tlons  314  and  700  of  the  Civil  Code.  Issues  were  formed,  and,  upon  hearing, 
the  county  court  dismissed  her  petition.  She  appealed  to  the  circuit  court, 
where  the  matter  was  heard  de  novo,  and  it  affirmed  the  judgment  of  the 
lower  court. 

It  is  urged  that  we  can  not  consider  her  appeal  to  this  court  because  no 
nrder  was  ever  entered  upon  the  record  in  the  county  court  ovei ruling  her 
motion  for  a  new  trial.  The  bill  of  exceptions  filed  in  that  court,  however, 
recites  that  it  was  done,  and  that  she  excepted  to  the  ruling.  We  will  not, 
therefore,  refuse  her  relief  upon  this  ground. 

Conceding  that  the  appeal  from  tie  county  court  to  the  circuit  court  of 
the  action  for  a  new  trial  in  effect  brought  up  the  entire  case;  also  that  the 
latter  court  had  appellate  jurisdiction  of  the  proceeding,  and  that  the  circuit 
court  bad  a  right  to  hear  the  evidence  and  try  it  de  novo,  as  it  did  do,  and 
that  a  bill  of  exceptions  from  the  county  court  was  not  required,  and  the 
circuit  court  not  confined  by  law  to  hearing  it  upon  the  record  from  the  lower 
-court,  yet  it  is  manifest  that  the  judgment,  which  was  rendered  in  such 
court,  was  sustained  by  the  evidence.  So  that,  considering  the  case  as  pre- 
vented  by  the  appellant  herself  in  the  circuit  court,  she  was  entitled  to  no 
relief  as  against  the  judgment  of  condemnation.  It  was  entered,  as  the  de- 
cided weight  of  the  testimony  shows,  in  conformity  to  the  agreement  of  the 
parties.  It  is  true  it  was  oral,  nnd  not  entered  into  in  open  court.  But  the 
judgment  embodies  the  contract  of  the  parties  as  to  what  it  should  be  ac- 
cording to  the  burden  of  the  evidence,  and  is,  therefore,  binding.  Tf  the  ap- 
pellee bas  failed  to  comply  with  it,  it  can  be  made  to  do  so. 

Judgment  affirmed. 


COMMONWEALTH  v.  GREEN. 

(Filed  January  24,  1889.) 

Practice  in  criminal  cases— Examination  of  witnesses— The  Common- 
wealth's attorney,  ascertaining  dining  the  examination  •  f  a  witness  that 
the  testimony  of  another  witness,  in  or  near  the  place  of  trial,  was  im- 
portant, announced  his  purpose  to  have  the  witness  brought  in  and  exam- 
ined. As  the  attorney  was  about  to  conclude  the  examination  of  the 
'witnesses  for  the  State  the  judge  said  the  defendant  could  proceed,  and 
when  through  he  would  determine  whether  the  witness  should  be  examined. 
When  the  defendant  was  through  the  witness  was  offered  upon  a  material 
point,  hut  the  court  refused  to  allow  him  to  testify  upon  the  ground  that 
the  county  attorney  knew  what  the  witness  had  testified  to  in  the  examining 
court,  and  was  guilty  of  laches  in  not  having  him  summoned.  Held— That, 
Tinder  the  circumstances,  the  court  should  have  permitted  the  witness  to 
testify,  as  there  seems  to  have  been  no  unnecessary  delay  caused  by  the  at- 
torney for  the  State,  and  the  testimony  was  of  vital  importance,  but  the 
•court  ts  not  inclined  to  make  this  case  a  precedent  upon  which  to  base  a 
rule  governing  the  discretion  of  the  trinl  court. 

P.  W.  Hardin  and  J.  H.  Powell  for  appellant. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

This  court,  in  a  cas«  like  the  one  before  us,  can  establish  no  definite  rule 
Jby  which  the  courts  below  are  to  he  governed  as  to  the  number  of  witnesses 
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to  be  examiued  as  to  any  one  point,  or  as  to  the  right  of  a  litigant  by  coun- 
sel, to  reexamine  a  witness  in  rebuttal  or  in  chief,  or  to  have  called and 
examined  a  witness  after  the  case  is  closed,  who  has  not  been  examined  by 
either  party. 

Suoh  questions  are  addressed  to  the  discretion  of  the  trial  court,  aod  while 
that  discretion  is  seldom  abused,  it  sometimes  happens  that  its  improper 
exercise  necessitates  a  reversal  by  this  court. 

In  the  present  case  the  attorney  for  the  Commonwealth  ascertained,  dur- 
ing the  examination  of  a  witness,  that  the  testimony  of  another,  in  or  near 
the  place  of  trial,  was  all  important  for  the  prosecution,  and  announced  to 
the  court  his  purpose  to  have  the  witness  brought  into  court  and  examined. 
As  the  attorney  was  about  to  conclude  the  case  for  the  State,  so  far  as  tbe 
examination  of  the  witnesses  was  concerned,  the  judge  said  tbe  defendant 
could  proceed,  and  when  through  he  would  determine  whether  tbe  witness 
should  be  examined.  When  the  defendant  was  through  he  offered  to  exam- 
ine the.  witness  to  a  point  material  to  the  prosecution,  but  the  court  declined 
to  permit  the  witness  to  testify,  as  the  county  attorney  knew  what  this  same 
witness  had  testified  to  in  the  pxumining  court,  and,  as  tbe  court  held,  was 
guilty  of  laches  in  not  having  the  witness  summoned. 

While,  under  the  circumstances,  the  court  should  have  permitted  the  wit- 
ness to  testify,  as  there  grains  10  have  been  no  unnecessary  delay  caused  by 
the  action  of  tbe  attorney  for  the  »Staie,  and  for  the  additional  reason  that 
his  testimony  was  of  vital  importance  to  the  prosecution,  still  the  trial  judge 
may  have  supposed,  as  we  think  the  record  clearly  shows,  that  the  Common 
wealth  had  made  good  its  complaint,  and  there  was.  therefore,  no  nectwity 
for  further  testimony,  and  for  that  reason  closed  the  investigation.  The 
verdict,  however,  resulted  in  an  acquittal,  and  while  the  examination  of  tbe 
witness  might  have  affected  the  result,  we  aie  not  disposed  to  mate  this 
case  a  precedent  upon  which  to  base  a  rule  governing  the  discretion  of  the 
trial  court. 


WALLACE,  &o.  v.  MARQUKTT. 
(Filed  January  17,  ISrft). ) 

Lis  pendens— Adverse  possession — A  purchaser  pendente  lite  is  bound  by 
the  judgment  rendered  against  the  person  from  whom  he  purchased,  but  a 
party  may,  by  an  unreasonable, delay  in  the  prosecution  of  his  suit,  lose  the 
benefit  of  his  lis  pendens,  and  deprive  himself  of  any  remedy  against  bona 
flde  purchasers. 

W.  instituted  a  suit  against  M.  in  1858  for  the  recovery  of  land.  S.  had" 
then  l>een  in  the  adverse  possession  of  the  land  for  thirteen  years.  After  S. 
had  been  in  possession  for  more  than  fifteen  years  he  sold  to  M.,  who.  in 
1874,  sold  to  appellee,  who  had  no  notice  of  W.'s  action,  and  was  nerer  made 
a  party.  In  1881,  twenty- three  years  after  the  Institution  of  the  action  by 
W. ,  judgment  was  rendered  in  his  favor  against  M.  for  the  recovery  of  the 
land.  In  this  action  by  appellee  to  enjoin  the  execution  of  a  writ  of  posses' 
sion  issued  upon  that  judgment,  Held— That  appellee  is  not  bound  by  tbe 
judgment  against  M.  He  is  not  to  be  regarded  as  a  pendente  lite  purchaser, 
but  his  rights  are  to  be  determined  as  if  no  action  had  ever  been  instituted 
by  W.  ;  and  as  he  and  those  under  whom  he  claims  had  been  in  the  advem 
possession  of  the  land  for  thirty-six  years  when  the  writ  of  possession  issued  * 
he  is  entitled  to  the  relief  sought. 

J.  W.  Menzies  and  L.  T.  Applegate  for  appellants^ 

O'Hara  &  Bryan  for  appellee. 
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Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  appellants  filed  a  demurrer  to  the  petition  of  the  appellee, 
and  moved  to  dissolve  the  injunction.  The  demurrer  was  overruled  and  the 
injunction  made  perpetual,  of  which  the  appellants  complain. 

The  facts  alleged  in  the  petition  are  in  suhstance  these:  In  the  year  1858 
an  action  was  instituted  in  the  Pendleton  Circuit  Court  by  Samuel  Wallace 
and  others  against  Lewis  Myers  and  others  for  the  recovery  of  a  large  tract 
of  land.  In  August,  1881,  a  judgment  was  rendered  against  Myers  and 
others  for  the  laud,  and  a  writ  of  possession  awarded.  The  appellee,  Charles 
Marquett,  in  the  year  1874,  and  while  this  action  against  Myers  was  pend- 
ing, purchased  the  bind  in  controversy  of  Myers,  it  being  a  part  of  the  land 
that  My  era  had  lost  by  the  recovery. 

The  writ  of  possession  having  been  placed  in  the  hands  of  the  sheriff,  and 
Marquett  being  about  to  be  turned  but, of  possession,  filed  the  present  action 
in  equity  enjoining  the  exeoution  of  the  writ  in  so  far  as  it  disturbed  his 
possession,  relying  on  the  following  state  of  facts:  He  alleges  that  two  men, 
by  the  name  of  Summers  and  Kid  well,  were  in  the  adverse  possession  of  this 
land  long  before  the  action  was  instituted  by  Wallace  against  Myers,  claim- 
ing the  land  against  Wallace  and  all  others,  It  being  defined  by  a  marked 
boundary,  and  continued  in  the  adverse  possession  for  more  than  fifteen  years, 
and  for  so  long  a  period  as  vested  them  with  a  perfect  fttle.  That  not  only 
holding,  but  being  in  the  actual,  adverse  possession  of  this  land  for  so  long 
a  period,  Summers,  having  acquired  KidweM's  title,  sold  the  land  to  Lewis 
Myers,  the  defendant  in  the  suit  of  Wallace,  and  Myers,  in  the  year  1874, 
sold  and  conveyed  the  land  to  the  appellee,  who  has  been  in  possession  since 
that  time.  So  the  vendors  of  Myers  had,  as  is  alleged,  acquired  title  by  an 
actual,  adverse  possession  of  more  than  fifteen  years  before  the  sale  to  V.yers,. 
and  had  entered  on  the  land  in  tre  year  1815,  thirteen  years  before  the  appel- 
lants, Wallace  and  others,  instituted  their  action,  which  was  in  J 858.  So 
there  was  a  continuous  possession  of  the  land  by  Summers,  Myers  and  the 
appellee  from  the  year  1845  until  this  writ  of  possession  issued  in  the  year 
1881.  a  period  of  thirty-six  years.  It  is  argued  that  the  appellee  can  noc 
hold  by  reason  of  this  adverse  possession  in  Summers  and  Myers  because  he 
claims  under  Myers  by  the  conveyance  of  1874,  and  as  Myers  lost  the  land  in 
the  Wallace  suit,  the  appellee,  being  a  purchaser  lis  pendens,  is  in  no  better 
condition  tbau  Myers.  It  is  distinctly  alleged  that  neither  Summers,  Kid- 
well  nor  the  appellee  were  parlies  to  the  action  brought  by  Wallace,  and  that 
they,  nor  either  of  them,  had  notice  of  the  bringing  or  the  pendency  of  that 
act'on. 

Why  Myers  purchased  the  interest  of  Summers  does  not  appear.  He  may 
have  attempted  to  take  shelter  under  that  title  to  defeat  a  recovery  by  Wal- 
lace, but  whether  so  or  not,  if  the  purchase  from  Myers  by  the  appellee 
makes  the  latter  a  lis  pendens  purchaser,  then  the  demurrer  should  have 
been  overruled.  It  must  be  conceded  that  if  no  action  had  been  brought  by 
Wallace  against  Myers  that  the  adverse  possession  for  over  fifteen  years,  or 
over  ihirty  years  in  this  ease,  would  have  vested  the  appellee  with  a  perfect 
title.  The  mere  fact  that  he  acquired  title  from  Myers  does  not  make  the 
verdict  and  judgment  against.  Myers  conclusive  as  to  the  appellee,  for  if  no 
party  to  the  action,  he  is  not  bound  by  it  unless  he  is  a  lis  pendens  pur- 
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Phaser.  If  not  a  lis  pendens  purchaser  it  is  immaterial  when  he  purchased. 
If  before  the  judgment,  the  judgment  against  Myers  can  not  affect  him. 
The  question  then  is :  Was  ha  suoh  a  purchaser?  The  fact  of  his  acquiring 
title  from  Myers  does  not  preclude  him  from  raising  this  question,  for  in 
such  cases  the  question  as  to  a  lis  pendens  often  arises.  It  is  well  settled 
that  a  purchaser  pendente  lite  is  bound  by  the  judgment  rendered  againrt 
the  person  from  whom  be  purchased,  and  the  chancellor  will  not  permit  hii 
possession  to  interfere  with  his  enforcing  the  judgment. 

A  party,  by  laches,  may,  however,  lose  his  lis  pendens,  and  the  purchaser 
from  the  party  whose  title  is  defective,  and  against  whom  a  recovery  is  had, 
will  be  treated  as  a  stranger  to  the  proceeding.  When  there  is  an  unreason- 
able delay  in  the  prosecution  of  the  action  it  is  such  negligence  as  will  de- 
prive the  party  of  any  remedy  against  bona  fide  purchasers.  "To  entitle 
him  to  enforce  it  against  bona  fide  purchasers  he  has  been  held  to  reasonable 
diligence  in  the  prosecution  of  his  suit,  and  should  be  guilty  of  no  palpable 
slips  or  gross  irregularities  in  the  management  of  the  same,  by  which  injuiy 
many  accrue  to  the  rights  of  others  who  are  not  parties."  (ClarksooT. 
Morgan's  Devisees,  6  B.  M.,  449;  Watson  v.  Wilson,  2  Dana,  406;  Erbman  t. 
Kendrick,  1  Met.,  146.) 

So  here  was  an  action  pending  for  twenty-three  years,  with  parties  in  pos- 
session during  the  entire  period,  claiming  to  hold  the  land  as  their  own, and 
the  appellee  purchasing  from  the  defendant  in  the  action,  who  was  in  pos- 
session, and  who  had  derived  title  from  those  whose  possession  before  bs 
purchased  had  ripened  into  a  perfect  tiile.  He  had  no  notice  of  the  pend- 
ency of  the  action,  and  under  such  circumstances  it  would  be  a  harsh  role 
of  law  or  equity  that  would  treat  him  as  a  purchaser  with  notice  or  a  pur- 
chaser pendente  lite.  On  the  contrary  he  should  be  held  to  be  a  bona  fide 
purchaser,  and  his  rights  considered  and  determined  as  If  no  action  bad 
beon  instituted  by  the  appellants  for  the  recovery  of  the  land  in  controTersy. 

For  the  reasons  indicated  the  judgment  below  is  affirm*  d. 


1 


WALLACE,  &c.  v.  ARNOLD. 

(Filed  February  2,  18S9-Xot  to  b*  reported.) 

Lis  pendens -Adverse  possession-  See  syllabus  in  Wallace,  &c.  v.  Marquett, 
tinte,  rage  760. 

J.  W.  Men/ies  and  L.  T.  Applegnte  for  appellants. 

O'Hara  &  Bryan  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  case  involves  a  question  similar  to  the  one  made  in  the  case  of  Wal- 
lace, &c.  v.  Marquett,  decided  at  the  present  term  (ante,  page  750),  both 
cases  coming  from  the  Pendleton  Circuit  Court.  In  the  year  1&8  an  action 
of  ejectment  was  instituted  l>y  the  appellants,  Wallace  and  others,  apainst 
Louis  Myers  and  others,  to  recover  a  large  tract  of  land  that  embraced  within 
its  boundary  the  twenty -seven  acres  of  land  now  in  controversy.  The  plain- 
tiffs in  'the  ejectment   recovered   in  that  case,  and  had  a  writ  of  possesion 
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issued  for  the  first  time  in  October,  1881,  more  than  twenty  years  After  the 
action  was  originally  instituted.    When  the  writ  issued  the  present  appellee 
was  in  the  possession,  and  had  been,  by  himself  and  his  vendors,  in  the  con- 
tinued* actual  possession  by  actual  occupancy,  under  the  title  of  Myeis,  from 
the  year  1833.    Myers  sold  to  Blackburn  this  land,  or  the  tract  containing 
twenty-seven  acres,  in  regard  to  which  there  is  more  difficulty  as  to  the  title 
than  as  to  the  other  tracts,  in  the  year  1833.     Blackburn,  holding  the  bond 
of  Myers  for  title,  entered  upon  and  had  possefsion  of  ihe  land  from  ihe  jear 
1833  till  the  year  I860,  a  period  of  twenty-seven  years,  claiming  under  his 
title  bond.    He  then  resold  the  tract  to  Myers  in  the  year  1830.  and  in  1862 
Myers  sold  the  land  to  Ekirs,  givirg  to  Ekins  his  l.<nd  f <  r  title.    Ekirs 
Bold  to  Lovelace,  assigning  to  him  the  hond  of  Myers.     Lovelace,  in  October, 
1863,  sold  the  land  to  the  plaintiff  (appellee),  Arnold,  and  assigned  to  him 
Myers'  bond.  and.  in  the  year  1808,  Myers  executed  to  the  appellee  a  convey- 
ance, and  under  this  title  he  was  in  the  possession  when  the  writ  was  issued. 
-From    the  year  1883  until,  and   when,  the  writ  issued   Blackburn,  Myers, 
Ekins,  Lovelace  and  the  appellee  had  been  in  the  actual  occupancy  of  the 
land  under  the  title  already  set  forth.    The  appellee,  under  the  facts  stated, 
filed   his  petition,  and  enjoined   the  appellants  from  executing  the  habere 
facias,  and  the  chancellor,  perpetuating  the  injunction,  they  have  appeal* d. 
The  sole  question,  it  seems  to  us  in  this  case,  us  in  the  one  decided,  is:  Was 
the  action  against  Myers  a  lis  pendens!'    If  not,  this. action  must  lie  treated 
as  one  in  which  the  title  of  the  appellee  must  be  overcome  by  the  production 
of  n  better  title  in  the  appellants.     The  recovery  against  Myers  is  no  evidence 
of  title  against  the  arrelhe.     He  was  no  party  to  tl  at  action,  nor  were  any 
of   his  vendms  except  Myers.    The  appelhe  had   poesefsion   under  his  title 
bond  from  the  year  1863,  without  any  notice,  actual  or  constructive.  <»r  the 
suit  in  ejectment  against  Myers.    This  pave  him  title  against  the  appellants 
And  all  others;  and  if  not,  here  was  a  possession  ui  dor  that  title  for  nearly 
naif  a  century,  with  an  unbroken  ohain  of  tit'e  and  possession,  and   there 
being  no  lis  pendens,  as  was  deoided  in  the  form*  r  wise,  the  anp«  Hee  can  rot 
lie    disturbed   in   his  possession.     (Po mercy's  Equity  Jurisprudence,  section 
<J34.  ) 

Judgment  affirmed. 


MAGOWAN,  BY,  &c.  v.  McCOKMTCK. 
(Filed  January  2(5,  IKS*'.) 
Devise— Application  of  purchase  money — A  t«  stater  devised  hind  to  A,  his 
pon,  remainder  to  A's  children,  empowering  him  to  sell  the  land  and  re  in- 
vest the  proceeds  in  other  land,  to  he  held  in  tie  same  way.  but  provided 
that  "the  purchaser  must  see  to  the  investment  of  the  pnrchese  money,  or 
the  land  here  given  my  said  son  hy  me  must,  be  held  jesponsible."  A  sold 
tso  B  the  land  thus  devised  to  him  and  his  chiloier.  and  B  depositrd  the  first 
payment  in  a  bank  until  A  could  make  the  investment  required  by  the  will. 
A  becoming  both  mentally  and  physically  unable  to  make  the  investment  or 
to  ratify  it,  B  has  gone  into  a  oourt  of  eouit-y  asking  the  char.celloj  to  en- 
force the  contract.  B  having  paid  all  the  pi: i chase  money  into  court,  a 
conveyance  has  been  made  to  him  under  the  order  i.f  the  chancellor,  and  the 
chancellor  has  directed  the  investment  made,  oi doling  the  purchase  money, 
in  the  meantime,  to  be  loaned  out.  Held— That  as  the  judgment  appealed 
from  may  be  regarded  as  releasing  the  lien  of  the  infant  remaindermen  on 
(he  land  sold  to  secure  the  Investment  of  the  purchase  mouty  in  other  land, 
*ne  judgment  should  be  so  amended  as  to  retain  a  lien. 
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Peters  &  Tyler  for  appellants. 

Wood  &  Day  for  appellee. 

Appeal  from  Montgomery  Circuit  Court;. 

Opinion  of  the  court  by  Judge  Pryor. 

James  P.  Magowan  died  in  the  county  of  Montgomery,  leaving  a  last  will 
and  testament,  with  his  widow  and  several  children  surviving  him.  Under 
this  will  his  children  held  the  land  devised  to  them  for  life,  remainder  to 
their  children,  etc.,  with  the  power  on  the  part  of  his  children  to  sell  the 
land  devised  to  each.  He  had  a  son,  .lames  Asa  Magowan,  who  is  now  dead, 
leaving  his  widow  and  several  children,  who  are  infants,  and  defendants  to 
this  proceeding.  The  power  conferred  on  each  child,  naming  them,  towll 
his  or  her  part  of  the  land  devised  is  in  this  language.  After  giving  the* 
land  to  Asa  Magowan  for  life,  remainder  to  the  children,  the  testator  pro- 
ceeds: "If  my  said  son,  James  Asa  Magowan,  should  be  of  the  opinion  that 
it  would  be  to  his  Interest  to  sell  said  lands  or  any  part  thereof,  be  has  full 
authority  and  power  to  do  so,  provided  the  proceeds  of  said  sale  be  invested 
in  other  lands,  and  the  title  thereto  he  so  taken  as  to  secure  to  him  a  life  estate 
in  said  lands,  and  upon  bis  death  said  lands,  pass  to  the  same  person  and  in 
the  same  way  that  the  lands  herein  given  him  are  to  pass,  and  the  purchaser 
must  see  to  the  Investment  of  the  purohase  money,  or  the  lands  hew  given 
my  paid  son  by  me  mi:st  be  held  responsible." 

On  the  ?d  of  January.  1885,  James  Asa  Magowan,  by  a  regular  convey- 
ance, conveyed  this  land,  or  a  part  of  it,  devised  to  him,  to  the  appellt-e,  B. 
F.  McCormiok,  and  put  him  in  possession.  The  parties,  Magowan  and  Mc- 
Cormiok,  knowing  the  provisions  of  testator's  will  in  this  regard,  hy  an 
agreement  made  at  the  time  between  them,  McCormick  deposited  the  fin* 
payment  in  a  bank  at  Mt.  Sterling  until  James  Asa  Magowan  could  make 
the  Investment  as  required  by  bis  father's  will.  Magowan,  by  reason  of  bad 
health,  became  unable  to  attend  to  business,  and  by  a  certain  deed  of  trust 
attempted  to  empower  James  W.  Brooks  to  make  the  investment  for  bini, 
aid  Magowan,  becoming  both  mentally  and  physically  unable  to  make  tb* 
investment,  or  to  ratify  it  when  made,  the  purchaser.  McCormick,  has  gone 
into  a  court  of  equity  for  relief,  and  asking  the  chancellor  to  txecute  the, 
trust  conferred  on  the  son  by  the  testator. 

It  is  manifest  from  the  provisions  of  the  will  of  the  testator  that*ibe  pur- 
chaser, McCormick,  is  entitled  to  have  the  contract  enforced,  and  equally 
certain  that  the  children  have  a  lien  on  the  land  sold  McCormick  to  secure 
the  investment  of  the  purchase  money  in  other  land.  No  investment  baa 
been  made,  but  a  conveyance  under  the  order  of  the  chancellor  made  McCor- 
mick, the  latter  having  paid  all  the  purchase  money  into  court.  The  chan- 
cellor has  directed  the  investment  made,  and  as  none  ha*  b»en  made,  and 
the  money  loaned  out.  it  might  bo  .insisted  that  the  confirmation  of  the  sale 
bv  the  chancelloi,  in  the  evont  the  money  is  Inst,  releases  the  lan.i  conveyed 
the  purchaser  from  the  lien  retained  by  the  will  to  secure  the  investment, 
and  this  mr.y  be  the  cause  nf  complaint  by  the  children,  who  were  all  in- 
fants, but  who  appear  in  this  court  without  any  brief  or  an  assignment  of 
error*. 

The  object  of  the  testator  was  to  secure  these  children  by  having  their 
money  invested  in  land,  and  to  secnre  this  the  testator  requires  thepnr- 
ohaser  to  see  to   It  that  the  investment   is  made.     By  section   23  of  chapter 
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113,  General  Statutes,  title  "Wills,"  "a  purchaser  is  not  required  to  look 
to  the  investment  of  the  purchase  money  for  land  sold  under  a  general  or 
special  trust,  unless  so  expressly  required  by  the  conveyance  or  devise.'* 
The  trust  is  required  to  be  executed  by  the  trustee,  and  the  purchaser,  or 
the  latter  at  least,  remains  bound  until  the  investment  is  made.  When  the 
chancellor  undertakes  to  execute  the  trust  he  should  retain  a  lien  until  the 
Investment  is  made,  and  if  the  purchaser  wants  to  pay  the  money  into  court 
let  it  be  loaned  out  as  his  money,  and  not  that  of  the  infants. 

The  judgment  rendered  may  have  the  effect  of  ie leasing  the  lien,  and  for 
that  reason  the  judgment  is  reversed  and  remanded,  with  directions  to  so 
amend  the  judgment  or  order  as  to  retain  a  Hen  on  the  land  sold  McCormick 
until  the  investment  is  made  and  approved  by  this  court.  If  the  investment 
has  already  been  made  there  will  be  no  necessity  of  modifying  the  judgment. 


ORR'S  ADM'R  v.  ORR'S  EX'OR. 

(Filed  January  26.  1889.) 

1.  Claims  against  decedents'  estates— When  a  personal  representative  has  . 
not  in  his  hands  sufficient  assets  to  pay  the  debts  against  the  estate  of  a  de- 
ceased person,  and  institutes  an  action  for  a  settlement,  which  has  been  re- 
ferred to  a  commissioner  to  audit  and  report   upon   claims  filed  and  proved- 
by  creditors,  a  demand  by  a  creditor  of  payment  from  the  personal  repre- 
sentative is  not  indispensable. 

2.  Husband  and  wife— A  husband  used  his  wife's  money  in  erecting  a 
dwelling  house  on  his  land.  From  that  time  up  to  her  death,  a  period  of 
twenty-five  years,  the  wife  fulled  to  assert  any  claim  therefor.  Nine  years 
after  her  death  the  appellant,  as  her  administrator  and  only  heir,  asserts  a 
claim  against  the  estate  of  the  husband,  who  died  several  years  after  the 
wife's  death,  alleging  that  the  husband  agreed,  in  consideration  of  the  use 
of  the  wife's  money,  that  the  house  to  be  built  should  Ixelong  to  her  ar.d  de- 
scend to  her  heirs.  The  claim,  as  presented,  is  in  the  nature  of  n  demand 
for  the  money  so  applied.  Held— That  if  the  alleged  antenuptial  contract 
ever  could  have  been  enforced,  it  can  not  be  enforced  for  the  benefit  of  ap- 
pellant upon  vague  and  unsatisfactory  testimory  of  verbal  admissions  by 
the  husband  thirty -five  years  ago. 

J.  R.  Minor  for  appellant. 

J.  B.  Clark  for  appellee. 

Appeal  from  Bracken  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

William  Orr  having  died  in  1886,  leaving  a  widow,  but  no  children,  the 
executor  brought  this  action  for  a  construction  of  the  will,  and  division  ac- 
cordingly, of  the  residue  of  the  estate  left  after  payment  of  debts  against  it. 
to  do  which  it  appears  a  portion  of  the  realty  will  have  to  be  sold;  and  an 
order  was  made  referring  the  action  to  the  master  commissioner  of  the  court 
to  settle  with  the  executor,  report  the  personal  and  real  estate,  and  debts 
found  and  allowed  against  the  estate.  At  the  April  term,  1887,  the  commis- 
sioner reported,  amongst  other  matters,  that  a  claim  against  the  estate  lor 
$4,3tt)  had  been  filed  by  the  administrator  of  Amanda  G.  Orr,  deceased,  the> 
question  of  allowing  which  was  referred   to  the  court.    Thereupon  the  ex-. 
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«cutor  filed  both  a  general  and  special  demurrer,  and  also  moved  to  dismiss 
and  disallow  the  claim  because  no  demand  for  the  payment  of  it  had  been 
made  upon  him ;  and  at  the  same  time  judgment  was  rendered  dismissing 
the  claim  without  prejudice  as  to  any  independent  proceeding  the  adminis- 
trator may  hereafter  institute. 

When  a  personal  representative  has  not  In  his  hands  sufficient  assets  to  pay 
the  debts  against  the  estate  of  a  deceased  person,  and  institutes  an  aotionfor 
a  settlement,  which  has  been  referred  to  a  commissioner  to  audit  and  report 
upon  claims  filed  and  proved  by  creditors  as  provided  in  chapter  3,  title  10, 
Civil  Code,  a  demand  by  a  creditor  of  payment  from  the  personal  representa- 
tive is  not,  as  has  been  heretofore  held,  indispensable. 

The  nature  and  consideration  of  the  claim  of  appellant  is  stated  in  his 
affidavit  in  substance  as  follows:  That  Amanda  J.  Orr,  then  the  wife  of 
William  Orr,  died  in  1878,  leaving  appellant,  John  G.  Lyon,  her  only  brother 
und  heir  at  law,  who,  in  1887,  was  appointed  administrator  of  her  estate; 
that  she  and  William  Orr  were  married  in  J84A.  and  in  1850  tbeyinadea 
verbal  contract,  by  which  she  agreed  that  the  proceeds  of  ber  share  of  the 
estate  of  her  father,  consisting  of  land  and  slaves,  some  of  which  was  sold 
In  1850  and  the  residue  in  1S6'7,  her  husband  uniting  with  ber  in  the  deed, 
the  whole  amounting  to  $4,3C0,  might  be  appropriated  to  tho  construction  of 
a  dwelling  house  upon  a  farm  owned  by  him,  and  it  was  so  applied,  and  the 
house  was  built  in  1853,  and  in  consideration  thereof  he  agreed  said  dwelling 
house  should  belong  to  her  and  descend  to  her  heirs;  that  William  Orr  died 
in  1886,  leaving  no  descendants,  but  owning  an  estate  of  the  value  of  120,000, 
-which  he  disposed  of  by  will,  not  giving  any  part,  thereof  to  appellant,  the 
only  heir  of  Amanda  G.  Orr.  He  makes  further  affidavit  that  the  said  sum 
•of  14,300  is  a  just  demand,  etc. 

The  affidavits  of  two  persons  are  filed  in  support  of  the  claim,  which  tend 
to  show  that  William  Orr  stated  about  the  time  the  house  was  built,  in  1863. 
lie  had  reoeived  (he  money  under  tho  agreement  *s  stated  in  the  affidavit. 
The  contract  as  therein  set  out,  was  that,  in  consideration  of  the  uee  of  the 
wife's  money  in  building  the  dwelling  house,  the  husband  agreed  .it  should 
belong  to  her  and  descended  to  her  heirs.  But  the  claim,  as  presented,  is  in 
the  nature  of  a  demand  for  the  money  so  applied.  It  can  not  be  supposed 
they  intended  or  contemplated  that,  the  title  of  the  dwelling  house  should  be 
liti°r.illy  in  the  wife,  and  at  her  death  pass  to  her  heirs,  while  the  land  on 
which  It  is  situated  would  remain  to  tho  husband,  and  go,  at  bis  death,  to 
his  heirs  or  devisees.  Even  if  such  had  Wen  the  intention  no  trust  resulted 
which  she,  in  her  lifetime,  much  le.*s  hir  brother,  nine  years  after  her  death, 
-could  enforce,  because  it  is  not  claimed  « irhor  that  the  deed  was  in  the  name 
of  the  husband  without  her  consent  <r  ihat  he  violated  any  trust  in  pur- 
chasing and  taking  the  title  of  the  Irnl  1o  himself,  which  he  hod  acquired 
and  paid  for  before  the  money  was  f  urnisl  ed  t<:  er^ct  the  dwelling  house.  If 
i»he  was  entitled  to  anything  in  viitnw  of  the  alleged  Tostnuptial  contract  it 
was  to  an  equitable  settlement  upon  her  of  the  money  invested  in  the  dwell- 
ing bouse.  But  the  presumption  of  law  is  the  mom y  so  uh  d  was.  by  the 
husband,  reduced  to  possession,  and  was  n  rift,  rnd  rot  a  loan,  and  that 
presumption,  it  seems  to  us.  is  too  stm?  g'.r  siiprorted  by  nrqniesrerre,  and 
failure  of  the  wife  to  assert  any  cbiim  for  a  j"'M"k1  of  twenty  five  years,  and 
*rp  to  her  death,  to  he  overcome  l\»  '  »rvr  ;  vj]  i  i  5ntis<nou>i*y  n  stin'<ny  of 
verbal  admissions  by  the  husband  thiity  fi\e  ><ctis  ago.     Moreover,  If  li"* 
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appellant  could,  as  ber  heir  at  law  and  administrator,  recover  at  all  it  is  m 
strong  reason  against  the  interposition  "f  a  court  of  equity  in  bis  behalf  that 
be  delayed  nine  years  after  the  death  of  Amanda  Orr  before  assorting  his 
claim  or  administering  upon  her  estate. 

In  onr  opinion  the  alleged  antenuptial  contract  can  not  be  now,  if  it  ever 
could  be,  enforced  for  the  benefit  of  appellant,  and  the  lower  court  properly 
dismissed  and  disallowed  it. 

Judgment  affirmed. 


ATCHKR,  &c.  v.  SMITH,  &c. 
(Filed  January  26,  1889— Not  to  be  reported.) 
Vendor  and  vendee— Sale  of  infant's  real  estate— S.,  having  sold,  by  title 
bond,  a  tract  of  land  to  A.,  instituted  this  anion  apainst  A.  to  enforce  the 
contract,  making  his(S.'s)  children,  who  were  infants,  parties  defendant,, 
alleging  that  he  owned,  in  his  own  right,  seven -twelfths  of  the  land,  and 
his  children  five-twelfths.  There  is  no  evidence  that  S.  bad  any  title  to  the 
land  except  bis  ourtesy  in  a  part  of  it.  Held— That  the  petition  should  u» 
dismissed. 

Montgomery  &  Poston  and  R.  L.  Stith  for  appellants. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  appellant,  Smith,  sold,  by  title  bond,  to  Atcher  a  tract  oi 
land,  containing  ninety  two  acres,  A  toner  executing^  his  notes  for  the  pur- 
chase  money.  Smith  instituted  his  action  making  Atcher  and  his,  Smith's, 
children,  who  were  infants,  defendants,  and  asked  that  the  contract  be  en- 
forced, alleging  that  he  owned,  in  his  own  right,  seven-twelfths  of  the  land 
and  his  children  five  twelfths,  and  that  in  his  children's  interest  he  had  a 
life  estate,  the  title  in  them  having  been  derived  by  descent  from  their 
mother.  The  chancellor  sold  the  land  under  the  statement  that  his  sale  to 
Atcher  was  for  the  l>enefit  of  the  infants,  and  asking  that  the  sale  he  con- 
firmed and  the  hind  sold  for  the  purchase  money.  An  inspection  of  this 
record  shows  that  the  appellee,  Smith,  the  father,  had  no  title  to  any  of  the 
land  sold  except  his  curtesy.  The  deed  to  the  entire  traot  of  land  was  made 
to  his  wife  by  her  father,  yet  the  contract  with  Atcher  is  enforced,  and  nearly 
all  the  purchase  money  awarded  the  father  as  his  own.  on  the  idea  that  he 
owned  seven  twelfths  of  the  tract  and  had  a  life  estate  in  the  remainder. 
This  doe.-<  not  appear  from  the  record.  There  is  no  evidence  of  title,  verbal 
or  written,  to  support  such  a  claim,  even  if  the  chancellor  had  the  power  to 
enforce  contracts  of  sole  made  by  the  father  of  the  infants'  real  estate  instead 
of  pursuing  the  statute,  where  the  rights  of  the  infants  in  the  sale  of  their 
real  estate  are  fully  prot?t  ted. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  dismiss 
the  petition. 


JOHN'S  ADM'R  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 

(Filed  January  26,  1889-Xot  to  be  reported.) 

1.  Railroads— Duty  to  trespassers— The  right  of  a  railroad  company  to  the> 

.twe  of  its  track  is  exclusive  of  the  public,  save  where  the  public  has  a  right 

to  cross  or  use  it,  or  where  its  use  in  a  reckless  manner  would  necessarily 
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endanger  the  lives  of  those  whose  ncarnesR  to  it  requires  the  exercise  of  cm* 
and  caution.  Therefore,  in  passing  through  a  town  or  city  greater  care 
must  be  exercised  than  upon  a  portion  of  the  road  where  persons  have  do 
license  to  be.  In  the  first  case,  those  in  charge  of  a  train  must  be  upon  the 
lookout  for  persons  on  the  track,  and  must,  by  the  usual  signals,  give  warn- 
ing of  the  train's  approach,  while  in  the  latter  they  are  not  bound  to  antici- 
pate their  presence  and  guard  against  injury  to  them,  but  must,  when  made 
aware  of  their  peril,  avoid  the  injury  by  the  exerci.se  of  all  reasonable  means. 
As  the  plaintiff's  intestate  in  this  case  was  upon  the  track  at  a  place 
where  she  had  no  right  to  be,  and  those  in  charge  of  the  train  never  discov- 
ered her  peril,  a  peremptory  instruction  for  the  defendant  would  have  been 
proper. 

2.  Same— Instructions— An  instruction  telling  the  jury  that  it  was  the 
duty  of  those  "in  charge  of  the  train"  to  use  proper  care  to  avoid  injuring 
-the  deceased  authorized  the  jury  to  consider  the  negligence  of  a  brakeman 
or  flagman  on  the  section  of  the  train  which  killed  the  deceased. 

3.  Grounds  for  new  trial— A  ground  for  a  new  trial  which  merely  states 
that  the  court  erred  in  giving  or  refusing  instructions  is  sufficient  to  raise 
any  and  all  questions  upon  this  point;  but  where  the  party  exprtssly  indi- 
cates the  refusing  or  giving  of  certain  instructions  as  error,  and  names  no 
others,  either  expressly  or  in  a  general  way,  he  will  be  confined  to  those 
named. 

Thos.  "H.  Hines  and  M.  N.  Webster  for  appellant. 

Winslow  &  Winslow  for  appellee. 

Appeal  from  Gallatin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  January,  1886,  Nancy  John,  an  old  lady  living  near  the  place  when*  she 
met  her  unfortunate  death,  left  her  home,  and  started  along  or  near  the  rail- 
road track  toward  the  little  town  of  Glencoe,  distant  something  over  one- 
third  of  a  mile.  A  train  of  the  appellee  was  approaching  in  the  direction 
also  of  the  village,  and  upon  a  down  grade.  Shortly  before  it  reached  her  it 
-became  separated;  and  the  engineer,  to  prevent  a  collision  between  the  two 
portions  of  it,  increased  his  speed,  thus  making  a  gap  between  the  two  de- 
tached sections. 

There  appears  to  have  been  some  claim  by  the  appellant  upon  the  trial 
below  that  the  train  was  cut  in  two  by  some  one  engaged  in  operating  it  for 
the  purpose  of  making  what  is  known  as  "a  running  switch,"  and  which  is 
forbidden  by  the  rules  of  the  company.  There  is,  however,  no  testimony 
whatever  to  sustain  it.  Upon  thy  contrary  the  evidence  tends  to  show  that  ' 
this  separation  occurred  by  reason,  either  of  the  breaking  or  the  loss  of  a 
connecting  pin,  occasioned  by  the  bumping  or  striking  together  of  tbedraw- 
heads  of  the  cars  in  checking  them  upon  a  down  grade;  and  this  is  doubtless 
*he  fact.  The  first  section  of  the  train  passed  Mrs.  John,  she,  of  course,  not 
being  then  upon  the  track.  The  two  sections  were  then  from  thirty  to  tony 
yards  apart,  the  conductor  and  one  brakeman  or  flagman  being  upon  the 
rear  one.  At  this  time,  and  at  a  point  about  half  way  between  the  two  sec- 
tions, she  went  upon  the  track  and  was  struck  by  the  rear  one,  and  killed 
almost  instantly.  Her  administrator  sues  to  recover  damages,  upon  the 
ground  that  it  occurred  through  the  willful  neglect  of  those  in  charge  of  the 
train.  The  evidence  is  convincing  that  when  she  so  exposed  herself  she  was 
not  more  than  twenty  yards  at  most  in  front  of  the  cars,  which  were  moving 
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*t  twelve  or  thirteen  miles  an  hour.  Her  head  was  covered  up  with  a  shawl, 
doubtless  to  protect  her  from  the  cold,  and  this,  together  with  the  noise  of 
the  portion  of  the  train  that  had  already  passed  her,  probably  prevented  her 
from  hearing  the  noise  of  the  approaching  rear  section.  This  occurred  upon 
the  line  of  the  appellee's  rond  in  the  country.  There  was  not  even  a  road 
crossing  nearer  to  the  spot,  than  250  yards.  There  is  no  evidence  showing 
that  any  of  the  persons  enra?ed  in  the  intiiuigement  of  the  train  knew  she 
was  on  the  track,  or  in  any  peril  whatever.  The  testimony  offered  for  the 
appellant  failed  in  toto  to  so  show,  either  affirmatively  or  inferentially ;  and 
upon  the  case,  as  presented  by  him,  the  court  should  have  granted  the  non- 
suit, which  wns  asked  at  the  olose  of  his  testimony.  This,  of  course,  should 
never  be  done  wherever  there  is  any  evidence  whatever  upon  which  the  jury 
might  find  a  verdict  for  the  plaintiff.  It  was,  however,  altogether  absent  in 
this  instance.  The  lower  court,  however,  saw  proper  to  let  the  case  go  to 
the  jury,  and  the  testimony  introduced  by  the  appellee  shows  affirmatively 
all  want  of  knowledge  upon  the  part  of  those  operating  the  train  that  Mrs. 
John  was  neither  upon  the  track,  or  in  any  peril  whatever. 

We  do  not  understand  the  hrakeman  who  was  upon  the  rear  of  the  train 
as  testifying  that  when  the  train  was  descending  the  grade  he  saw  her  upon 
the  track.    Upon  the  contrary,  he  says   she  was  "standing  on  left  of  track," 

The  company  was  entitled  to  the  exclusive  use  of  its  track  at  the  place 
Where  the  killing  occurred.  The  right  of  a  railroad  company  to  the  use  of 
its  track  is  exclusive  of  the  public,  save  where  the  public  has  a  right  to>cross 
or  use  it,  or  where  its  use,  in  a  reckless  manner,  would  necessarily  endanger 
the  lives  of  those  whose  nearmss  to  it  requires  the  exercise  of  care  and  cau- 
tion. In  passing  through  a  town  or  city  greater  care  must  be  exercised 
than  upon  a  portion  of  the  road  where  persons  have  no  license  to  be.  In  the 
flrst  case  those  in  charge  of  a  train  must  be  upon  the  lookout  for  persons, 
and  must,  by  the  usual  signals,  give  warning  of  its  approach,  while  in  the 
latter  they  are  not  bound  to  anticipate  their  presence  and  guard  against  in- 
jury to  them,  but  must,  when  made  aware  of  their  peril,  avoid  the  injury 
by  the  exercise,  of  all  reasonable  means. 

In  this  instance  the  deceased  was  upon  the  tiack  at  a  place  where  she  bad 
no  right  to  be;  those  in  charge  of  the  train  never  discovered  her  peril,  and 
hence  there  was  no  opportunity  for  the  exercise  of  the  care  which  the  law  re- 
quires under  such  circumstances. 

The  grounds  for  a  new  trial  expressly  confined  the  appellant's  objection  to 
the  ruling  of  the  court  as  to  instructions  to  the  second  one  given,  and  the 
refusal  to  give  the  first  and  second  ones  asked  by  the  appellant.  A  ground 
for  a  new  trial,  which  merely  states  that  the  court  erred  in  giving  or  re- 
fusing instructions,  is  sufficient  to  raise  any  and  all  questions  upon  this 
point.  But  where  the  party  expressly  indicates  the  giving  or  refusal  of  cer- 
tain instructions  as  error,  and  names  none  others,  either  expressly  or  in  a 
general  way,  he  will  be  confined  to  them. 

It  does  not  clearly  appear  from  this  record  what  instructions  were  given  to 
the  jury.  The  record  is  confused  in  this  respect.  Thus  no  instruction 
marked  "second"  appears  to  have  been  given,  but,  from  all  that  appears,  we 
suppose  the  one  appearing  in  the  record  as  "nine"  is  in  fact  the  one  which 
vraa  objected  to  by  the  appellant.    We  will,  therefore,  briefly  consider  them. 

The  two  instructions  asked  by  the  appellant  and  refused  failed  to  embody 
the  rule  above  expressed  by  us  as  to  the  duty  of  those  in  charge  of  a  train  as 

Digitized  by  VjOOQiC 


1 


760  o'daniel  v.  o'daniel. 

to  one  upon  the  track  at  a  place  where  he  has  no  right  to  be,  and  wenj,, 
therefore,  objectionable,  and  the  second  instruction,  or  number  •• nine,"  u 
it  appears  in  the  record,  substantially  conformed  to  it.  It  told  the  jury  in 
substance  that,  although  the  deceased  negligently  went  upon  appellee* 
track,  and  at  a  plaoe  where  there  was  no  public  crossing,  yet  if  those  in 
charge  of  the  train  became  aware  of  her  danger,  it  was  their  duty  to  nst 
proper  care  to  avoid  injuring  her.  It  is  urged  that  this  instruction  expressly 
confined  the  exercise  of  this  care  to  those  managing  the  train,  and  that  tbli 
took  from  the  consideration  of  the  jury  any  negligence  upon  the  part  of  the 
brakeman  or  flagman  upon  the  section  which  killed  Mrs.  John.  We  do  not 
see  how  this  is  possible.  The  jury  certainly  understood  that  he  was  one  of 
the  parties  engaged  in  the  management  of  the  train. 

The  instructions,  taken  as  a  whole,  were  more  favorable  to  the  appellant 
than  he  had  a  right  to  ask,  and  the  judgment  is  affirmed. 


O'DANIEL  v.  O'DANIEL. 

(Filed  January  2»,  1889.) 

1.  Pass  ways— Adverse  possession— In  this  action  to  enjoin  the  defendant 
from  obstructing  a  passway  over  his  land  it  appears  that  the  plaintiff  sod 
his  vendors  have  used  this  way  for  more  than  fifty  ywirs,  with  only  such 
changes  as  may  have  been  necessary  from  time  to  time  by  reason  of  high 
water,  and  that  it  has  been,  during  all  this  time,  the  only  direct  passway 
from  plaintiff's  land  to  the  county  seat,  and  is  now  his  only  outlet.  Held— 
That  the  use  of  this  passway  being  Indispensable  to  the  enjoyment  of  the 
plaintiff's  premises,  and  having  been  used  from  time  immemorial,  the  grant 
to  the  use  should  be  implied.  It  was  not  necessary  for  the  plaintiff  to  show 
by  positive  testimony  that  he  had  claimed  this  use  as  a  matter  of  right,  and 
so  proclaimed  to  his  neighbors,  the  burden  being  on  the  defendant  after  such 
a  long  use  of  his  premises  to  show  that  the  use  was  merely  permissive.  Nor 
is  the  plaintiff  estopped  by  reason  of  the  fact  that  he  has  closed  up  other 
ways,  which  lead  in  other  directions.  Nor  is  a  proceeding  in  the  county 
court,  by  which  san  effort  was  made  to  condemn  this  rout*  for  a  passway,  a 
bar  to  this  action,  the  proceeding  having  been  dismissed  without  prejudice 
before  judgment. 

3.  Sifciue -Under  our  statute  of  limitation  the  continued  use  of  a  passway 
over  another's  land  for  fifteen  years,  unexplained,  creates  the  presumption 
that  the  use  or  claim  was  adverse. 

Samuel  Avritt  for  appellant. 

J.  K.  Thomas  and  Lewis  Kdelen  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  controversy  between  the  appellant  and  the  appellee  arises  from  the 
use,  by  the  appellant  and  those  uuderwhom  be  claims,  of  a  private  passway* 
the  appellant  alleging  that  its  use  has  been  obstructed  by  the  appellee,  by 
placing  logs  and  constructing  watergaps  across  the  way,  that  prevents  travel 
upon  it.  The  chancellor  is  asked  to  have  the  obstruction  removed  that  the 
appellant  may  exercise  his  right  of  passage  over  it.  It  is  alleged  that  iris 
passway  has  been   used  by  the  public  and  by  the  owners  of  the  farm  on 

Digitized  by  VjOOQIC 


o'daniel  v.  o'daniel.  761 

fojpnore  than  half  a>, 
century;  that  the  use  has  been  constant  and  continued  l>P>he  vendors  of  the 
appellant,  and  the  appellant  during  this  entire  period,  arid  is  the  only  way 
from  the  farm  of  the  plaintiff  to  the  public  highway  and  turnpike  leading 
to  his  oounty  seat;  that  this  private  way  is  appurtenant  to  his  farm,  and 
was,  at  no  time,  obstructed  Until  the  wrongful  aot  of  the  plaintiff  complained 
off  which  occurred  shortly  before  the  bringing  of  this  suit. 

The  appellee  admits  the  use,  but  insists  that  it  was  only  permissive;  that 
the  passway  used  was  up  Hardin's  creek,  and  in  building  fences  on  either 
side  of  the  creek  the  owners  of  the  land  could  not  erect  them  near  the 
water's  edge  on  account  of  high  water,  and  this  left  a  space  cf  from  fifty  to 
one  hundred  yards  between  the  fences  on  each  side,  and  this  space  had  been 
used  by  the  public  for  many  years,  not  under  a  claim  of  right,  but  by  mere 
permission,  the  road  being  changed  from  time  to  time  in  the  space  men- 
tioned by  the  change  in  the  channel  of  the  creek  or  by  reason  of  high  water. 
It  Is  further  alleged  that  the  plaintiff  (appellant)  is  estopped  from  asserting 
any  right,  as  he  applied  to- the  county  court  of  Marion  to  condemn  this  route 
as  a  private  passway  and  was  defeated;  that  his  vendors,  who  lived  on  the 
land,  and  from  whom  ho  derived  title,  had  caused  other  passways  to  be 
closed  up  that  were  appurtenant  to  the  premises,  and,  having  done  so,  the 
appellant  having  had  possession  of  the  land  for  a  period  of  less  than  fifteen 
years,  can  not  now  assert  his  claim;  that  he  advised  the  vendor  of  the  ap-. 
pel  lee  to  close  up  the  passway,  and  stood  by  when  the  watergaps  were  being 
made  without  making  any  objection. 

A  man  by  the  name  of  Beau  chump  owned  the  land  of  which  both  the 
tracts  owned  by  the  appellee  and  appellant  are  composed,  and  when  he 
owned  it,  which  was  in  the  year  18-iO,  this  passway  was  used  by  the  public 
and  by  himself  as  a  passway  to  the  county  seat.  Mills,  Hayden  and  Thomp- 
son, who  were  near  eighty-six  years  of  age  when  they  testified,  say  that  this 
way  in  dispute  was  located  in  or  near  the  branch  when  they  were  boys,  and 
the  land  was  fenced  on  either  side;  that  it  was  used  as  a  passway  from  this 
land  and  by  the  neighborhood  before  Marion  county  was  formed.  Beau- 
ohamp  sold  this  land  in  the  year  1820  to  William  Russell  and  William  Mudd, 
Russell  purchasing  the  one  tract  and  Mudd  the  other.  The  two  farms  ad- 
join aud  border  on  the  creek,  and  divers  witnesses,  all  of  whom  are  uncon- 
tradicted, say  that  this  passway  has  been  used  by  the<e  farms  during  the 
entire  period;  some  of  them  being  old  men,  statethat  its  use  extends  as  far 
back  as  they  can  recollect,  and  has  remained  uninterrupted,  except  the  slight 
changes  that  would  now  and  then  be  made  by  reason  of  the  high  water; 
fences  were  all  the  time  on  either  side  of  the  creek,  at  least  for  thirty  years, 
and  the  constant  use  of  the  passway  is  not  in  fact  controverted.  It  does 
appear  that  a  passway  from  the  farm  of  appellant,  leading  down  a  branch, 
called  Meat  House  branch,  to  the  Lebanon  and  St.  Mary's  road,  was  stopped 
up  by  the  consent  of  the  owner  of  the  land  upon  which  appellant  now  lives, 
prior  to  appellant's  purchase;  but  this  outlet,  while  it  led  to  the  county 
road,  was  not  in  the  direotion  of  Lebanon,  but  was  a  convenient  outlet 
when  going  in  the  opposite  direction.  The  closing  of  this  passway  is  no  evi- 
dence of  the  abandonment  of  the  way  up  Hardin's  creek,  nor  was  the  closing 
of  the  lane  through  which  a  wagon  could  not  pass,  leading  in  the  direction 
of  the  Cecil  pike,  an  estoppel. 

It  plainly  appears  that  the  passway  o  i   the  creek  bordering  on   the  land 
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owned  by  the  appoints  and  the  appellee  was  the  only  direct  passway  from 

appellant's  farm   liPhls  county  seat,  and   had   been  for  half  a  century.   It 

also  appears  that  when  the  present  passway  wae  closed  by  the  appellee  it 

left  the  appellant  with  no  outlet  whatever  from  his  home  to  the  county  road, 

and  if  constant  use  for  so  long  a  period  can  give  a  claim  of  right,  such  as  if 

urged  here  as  belonging  to  the  plaintiff,  it  seems  to  us  this  passway  should 

be  opened.    The  proceeding  in  the  county  court,  by  which  an  effort  was  made 

to  condemn  this  route  for  a  passway,  is  no  bar  to  this  action  because  the 

proceeding,  before  judgment,  was  dismissed  without  prejudice,  the  appellant 

preferring  to  risk  his  remedy  in  a  oourt  of  equity.    There  never  was  any 

abandonment  of  the  use  or  act  done  by  the  appellant  that  would  estop  him 

from  asserting  his  right.    Jt  is  agreed  that  there  was  never  any  assertion  of 

right  by  those  who  traveled  over  this  passway  but  such  as  consisted  in  hi 

use.  and  it  must,  therefore,  be  presumed  the  use  was  merely  permiadte. 

AV'e  can   not  conour  in  such  a  conclusion.    When  appellant  purchased  tfali 

iland  the  passway  from   the  farm  to  the  county  seat  was  plain  and  unmii- 

takoble,  and  when  appellee  purchased  his  farm    it  was  equally  as  manifest, 

and  there  was  no  reason  for  inquiring  as  to  the  duration  of  the  time  the 

passway  had  been  used.     It  was  the  only  passway,  and  while  its  use  for  I 

less  time  than  fifteen   years  conferred   no  right,  the  appellee  could,  at  oil 

peril,  rely  upon  its  use  for  so  long  a  period  as  to  make  It  appurtenant  to  bis 

farm,  and  as  vesting  in  him  the  right  of  way. 

At  common  law  the  long  enjoyment  of  an  easement  gave  the  right  to  the 
casement,  and  the  use  continuing  uninterrupted  for  twenty  years  or  longer, 
when  unexplained,  created  the  presumption  that  the  claim  or  use  was  ad- 
verse. Under  our  statute  of  limitation  the  continued  use  for  fifteen  yean 
unexplained  would  create  the  presumption  as  to  the  right,  and  in  this  cast 
the  use  for  more  than  half  a  oentury  certainly  establishes  the  right  to  the 
passway.  and  it  was  not  necessary  to  show,  by  positive  testimony,  that  the 
appellant  bad  claimed  this  use  as  a  matter  of  right,  and  so  proclaimed  to 
his  neighbors.  The  burden  was  in  fact  on  the  defendant  (appellee),  after 
such  a  long  use  of  his  premises,  to  show  that  the  use  was  merely  permissive. 
The  case  of  Bowman  v.  Wiokliffe,  15  B.  M.\  84,  is  relied  on  by  counsel  for 
the  appellee.  In  that  case  the  pathway  was  through  unenclosed  woodland, 
and  in  this  same  woods  divers  other  passways  ran  that  had  been  changed 
and  estopped  from  time  to. time  by  the  owner  at  his  pleasure;  besides,  sayi 
the  court,  "it  is  perfectly  evident  that  the  use  of  this  passway  was  at  bo 
time,  or  until  within  a  few  years  past,  claimed  as  a  right,  but  was  regarded 
by  all  parties  as  a  mere  privilege  allowed  by  the  owners  of  the  land,  which 
they  had  a  right  to  withdraw  at  pleasure." 

The  necessity  for  this  passway  from  the  farm  of  the  appellant,  and  its  con- 
stant use  for  so  long  a  time  by  its  oooupants,  undisturbed  until  a  few  yean 
since,  is  convincing  that  the  appellant  and  his  vendors  claimed  the  right  to 
use  this  passway  as  their  own,  evei>  against  the  wishes  of  the  appellee.  It 
followed  the  land,  and  was  indispensable  as  an  outlet  to  the  en joyment  of 
the  premises,  and  having  been  used  from  time  immemorial,  the  grant  to  the 
use  should  be  Implied. 

The  judgment  below  is  reversed  and  remanded,  with  directions  to  require 
the  appellee  to  remove  the  obstructions,  and  for  proceedings  consistent  with 
this  opinion.    (Thomas  v.  Bertram,  4  Bush,  817.) 


Digitized  by 


Google 


LICKING  R.  MILL  CO.  V.  FISCHEB  &  WEICHMAN.         76C 

LICKING  ROLLING  MILL  CO.  v.  FISCHER^  WEICHMAN. 
(Filed  January  26,  1889.) 

1.  Appeals—  Presumptions— This  court  will  presume,  unless  the  contrary 
appears,  that  the  lower  court  committed  no  error  in  its  instructions  to  the 
jury,  and,  therefore,  that  pleadings  not  copied  into  the  record,  but  which 
were  before  the  lower  court,  authorized  the  instructions  given. 

2."  Same— Jurisdiction— A 8  the  appellees'  claim  was  not  sufficient  to  give 
this  court  jurisdiction  of  the  appeal,  it  is  a  ferlous  question  whether  a  coun- 
terclaim of  $4,000  pleaded  by  appellant,  which  there  was  no  evidence  what- 
ever tending  to  prove,  is  sufficient  to  give  this  court  jurisdiction  of  the 
whole  case,  hut  as  the  court  Is  not  now  ready  to  pass  on  the  question,  it  will 
Hot  deny  the  appellant  a  hearing. 

Hallam  &  Myers  and  Fisk  &  Fisk  for  appellant. 

•Cleary  &  Hamilton  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

This  case  was  once  before  the  Superior  Court  by  appeal  by  this  appellant 
Trom  a  verdict  of  a  jnry,  and  judgment  thereon,  for  $'3,000  in  favor  of  the 
appellees.  The  case  was  reversed,  not  upon  its  merits,  and  sent  back  for 
another  trial,  which  was  had,  and  which  resulted  in  a  verdict  and  judgment 
thereon  for  $1,700  in  favor  of  the  appellees.  The  case  is  now  in  this  court  by 
an  appeal  by  the  appellant. 

Appellees1  amended  petition  alleges  in  substance  that  they  leased  from  the 
appellant  a  lot  of  ground,  situated  in  the  city  of  Covington,  for  a  term  of 
years,  commencing  on  the  —  day  of  January.  1870,  and  ending  on  the  —  day 
of  March,  1888:  that  said  land  was  to  be  used  by  the  appellees  in  carrying  on 
a  coal  and  coke  business;  that  the  appellees  had  the  right,  at  any  time  dur- 
ing their  lease,  to  erect  buildings,  etc.,  on  the  leased  ground,  which  were  to 
belong  to  them  during  the  lease  and  afterwards,  provided  the  same  were  re- 
moved from  the  said  land  within  thirty  days  after  the  expiration  of  the  lease; 
that,  during  the  lease,  they  erected  on  said  land  ooal  bins  and  chutes  worth 
?3,000;  that  the  appellee,  by  its  employes,  wrongfully  placed  a  quantity  of 
un slacked  lime  on  the  ground  under  said  bins  and  chutes ;  that  said  lime, 
while  it  was  at  the  plaoe  where  it  was  thus  wrongfully  placed,  was  caused 
to  generate  heat  by  being  flooded  by  the  Licking  liver,  which  heat  was  oom- 
lnunioated  to  the  appellees*  bins  and  chutes,  whereby  they  were  fired  and 
consumed.  The  appellant  by  Its  amended  answers,  traversed  the  appellees* 
allegations  as  to  the  lease,  the  erection  of  the  bins  and  chutes,  the  wrongful 
placing  of  the  lime  under  the  bins  and  chutes,  or  the  destruction  of  the  bins 
and  chutes  byflre  caused  by  the  overflowing  water  from  the  Licking  river 
mixing  with  said  lime.  The  appellant,  as  a. counterclaim,  alleged  that  the 
bins  and  chutes  were  fired  by  the  negligence  of  the  appellees,  which  fire  was 
communicated  to  the  appellant's  coal  elevator,  which  was  situated  on  said 
leased  premises,  and  adjoining  the  bins  and  chutes ;  that  said  fire  destroyed 
the  said  elevator,  whereby  the  appellant  was  damaged  in  the  sum  of  $4,0(0. 
The  allegations  as  to  the  counterclaim  were  traversed.  The  lower  court  re- 
fused the  instructions  asked  for  by  the  appellant  and  appellees  and  gave 
seven  of  his  own,  to  some  of  which  the  appellees  objected,  and  to  all  of 
which  appellant  objected.    The  appellant,  while  objecting  to  all  the  instruc- 
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tlons  given  by  the  court,  particularly  objects  to  instruction  No.  4.  The 
amended  petition,  copied  in  the  record,  complains  of  a  tort— not  of  a  breach 
of  oontract  by  the  appellant.  The  objection  urgtd  against  instruction  Xo. 
4  is,  if  the  appellant  was  licensed  by  the  appellees  to  use  said  ground  for 
general  purposes,  or  for  the  specific  purpose  of  sorting  its  lime,  and  by  the 
gross  carelessness  or  negligence  of  its  employes,  the  lime  being  stored  under 
said  bins  and  chutes,  was  permitted  to  come  in  contaot  with  the  high  water, 
whereby  fire  ensued  and  the  buildings  were  burned,  then  the  jury  should 
find  for  the  appellees.  We  do  not  mean  to  say  that  this  instruction  was 
wrong,  but  we  mean  to  say  that  if  the  appellant's  contention  be  correct,  we 
must  presume  that  the  lower  cojrt,  unless  the  control y  appears,  committed 
no  error,  and  that  the  pleadings,  not  copied,  but  which  were  befoie  the 
lower  court,  authorized  said  instructions.  The  court's  instructions  in  refer- 
ence to  the  tortious  conduct  of  the  appellant's  employes  were  correct. 

Upon  the  subject  as  to  whether  or  not  the  buildings  were  fired  by  the  heat 
generated  by  the  uuslucked  lin,e  coming  in  contact  with  the  high  water 
from  the  Licking  river  there  was  proof  pro  and  con;  the  jury  found  upon 
that  subject,  and  we  oan  not  disturb  their  verdict.  The  lower  court  peremp- 
torily instructed  the  jury  to  find  for  the  appellees  in  reference  to  the  appel- 
lant's counterclaim.  There  was  not  a  scintilla  of  proof  before  the  jury  that 
tended  to  show  that  the  buildings  were  fired  and  burned  by  the  negligence 
of  the  appellees,  or  either  of  them.  The  aipellees'  claim  is  not  sufficient  in 
amount  to  give  this  court  jurisdiction;  so  the  question  which  the  appelle** 
make  is,  does  the  fact  that  the  appellant  claimed,  in  his  counterclaim,  |4,<uo. 
which  was  wholly  unsustained  by  the  proof,  give  this  court  jurisdiction  of 
the  whole  case?  Upon  appellant's  appeal  as  to  its  counterclaim  the  question 
to  be  determined  is  not  as  to  the  weight  of  the  evidence,  but  as  to  whether 
there  was  any  evidence  whatever  tending  to  prove  the  counterclaim;  so  it 
will  be  seen  at'  a  glance  that  the  question  is  a  serious  one.  But  as  we  are 
not  quite  ready  to  pass  upon  the  question  now,  we  will  not  deny  the  appel- 
lant a  hearing. 

But  for  the  reasons  above  assigned  the  judgment  of  the  lower  court  is 
affirmed. 


HINDS,  &o.  v.  BOSTON,  &c. 
(Filed  January  3lf  I860— Not  to  be  reported.) 
1.  Title  bond  —  Questions  of  fact — The  evidence  fully  sustains  the  finoinjt 
of  the  lower  court  that  the  father  of  appellants,  through  whom  they  claim 
as  heirs,  had  parted  with  the  equitable  Title  to  the  land  in  controversy  ty 
the  execution  of  a  title  bond  therefor.  Besides,  this  was  a  question  of  fact 
upon  which  the  lower  court  passed,  and  this  court  would  not  disturb  its 
findings  unless  clearly  erroneous. 

3.  Infancy— Pleading— The  fact  that  the  father  of  appellant  was  an  infant 
at  the  time  of  the  execution  of  the  title  bond  can  not  avail  them,  as  his  in- 
fancy is  not  relied  on  by  any  pleading,  the  issue  tendered  being  that  no  such 
bond  was  ever  executed. 
Garnett  &  Dohoney  for  appellants. 
"*^»  Geo.  R.  Price  for  appellees. 

%  Appeal  from  Metcalfe  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Holt. 

It  is  certain  that  Joseph  U.  Hinds  was  at  one  time  the  owner  in  fee  of  the 
land  in  dispute.  The  appellees  claim  that  by  a  title  bond  given  by  him  to 
¥m.  Cassidy,  in  1859,  the  latter  acquired  the  equitable  title  to  it:  and,  as 
the  pleadings  stand,  this  is  the  only  question  we  need  consider.  The  evi- 
dence shows  that  Hinds  was  an  infant  in  1859:  but  his  then  incapacity  to 
bind  himself  beyond  the  power  of  avoidance  is  not  rolled  upon  by  any  plead- 
ing. The  issue  tendered  by  the  appellants  is  that  no  such  bond  was  ever 
executed.  Two  witnesses  testify  to  its  existence.  They  differ  as  to  the 
manner  of  the  purchase.  One  gives  it  as  his  recollection  that  Cassidy  paid 
the  consideration  direct  to  Hinds;  while  the  other  says  that  the  latter  and 
one  Olds  exchanged  lands,  and  by  the  direction  of  the  latter  the  title  bond 
for  the  Hinds  land,  or  that  now  in  dispute,  was  executed  by  Hinds  direct  to 
Cassidy. 

It  is  urged  that  the  latter  witness  is  not  worthy  of  credit  because,  as  the 
vendor  of  a  part  of  the  land  to  one  of  the  appellees,  he  is  an  interested  party; 
also  because  he  is  contradicted  in  his  version  of  the  transaction  in  some  re- 
spects, and  is  also  assailed  as  to  character.  The  transaction  occurred  in  1859. 
This  suit  to  recover  the  land  was  brought  by  the  two  children  of  Joseph  XJ. 
Hinds  in  1884.  A  quarter  of  a  century  had  elapsed.  It  is  rather  to  the  credit 
of  the  witness,  than  a  circumstance  against  him,  that  his  recollection,  after 
such  a  lapse  of  time,  should  not  b**  exact,  even  conceding  that  he  is  mis- 
taken as  to  some  oirjumstances  connected  with  tho  purchase.  Some  four  or 
five  witnesses  assail  his  character;  but  he  is  sustained  by  a  greater  number; 
»nd  his  testimony  is,  in  our  opinion,  supported  by  un controverted  circum- 
stances appearing  otherwise  in  the  case,  and  this,  to  our  mind,  weighs  as 
much,  or  more,  in  favor  of  his  evidence  than  anything  else.  Each  of  the  two 
witnesses  testify  affirmatively  to  the  main  point,  which  is,  that  Cassidy  held 
the  bond  on  Hinds  for  a  title.  As  early  as  1859  Cassidy  took  control  of  the 
land,  it  then  being  woodland,  in  the  way  of  cutting  wood  upon  and  clearing 
1t.  It.  was  thus  rendered  more  valuable.  After  his  death,  which  occurred 
about  1860,  it  was  divided  among  his  children  by  commissioners  under  a 
-court  proceeding  as  a  part  of  his  estate.  A  portion  of  the  land  in* dispute 
fell  to  a  daughter,  Mrs.  Stephens,  and  the  balance  of  it  to  a  son,  Levi  Cas- 
sidy. Commissioners'  deeds  were  made  to  them  respectively.  The  daughter 
subsequently  conveyed  her  portion  to  J.  P.  L.  Boston,  whose  heirs  now  hold 
1t  by  inheritance,  and  are  appellees  to  this  appeal.  The  son  sold  bis  portion 
-to  one  Shafner,  who  is  the  witness  already  alluded  to,  and  he  conveyed  it  to 
the  appellee,  Kinser.  It  is  altogether  improbable  that  all  this  would  have 
occurred  without  there  having  been  any  sale  of  the  land  by  the  father  of  the 
■appellants.  Moreover,  it  appears,  from  the  testimony  in  behalf  of  the  appel 
lants  as  well  as  the  appellees,  that  at  the  time,  or  soon  after,  it  is  claimed  the 
-sale  was  made  Hinds  took  possession  of  the  Olds  land,  and  in  fact  lived 
upon  it;  and,  besides,  whether  the  sale  was  in  fact  made  and  bond  given  is 
-a  question  of  fact  upon  which  the  lower  court  has  passed,  and  we  would  be 
unwilling  to  disturb  its  judgment  unless  clearly  erroneous. 

It  may  be  questionable  whether  the  appellants,  owing  to  the  lapse  of  time 
and  the  fact  that  their  father  became  of  age  before  his  death,  could,  in  the 
.face  of  a  plea  of  limitation,  have  relied  upon  his  infancy  as  avoiding  hia 
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oontraot.  Whether  this  be  so  or  not,  it  has  not  been  done  by  pleading;  and 
as,  in  our  opinion,  their  ancestor  parted  with  the  equitable  title  to  the  land,, 
and  it  is  held  by  the  appellees,  the  judgment  is  affirmed. 


RUTTLE,  &o.  v.  CITY  OF  COVINGTON,  &c. 
I  Filed  January  31,  1889— Not  to  be  reported.) 

1.  Right  to  construct  railroad  over  streets  of  city— Under  the  general  power 
to  control  streets,  sidewalks,  etc.,  a  city  council  can  not  grant  to  a  railroad 
company  the  right  to  use  the  streets  of  the  city  for  the  construction  of  its. 
road. 

2.  Same— The  legislature  has  the  power  to  authorize  the  construction  and 
operation  of  a  railroad  through  a  city  or  town,  and  upon  its  streets,  when 
they  are  not  wholly  obstructed,  even  without  the  consent  of  the  municipal 
legislature;  but  the  authority  must  be  conferred  by  express  enactment,  or  in 
suoh  language  that  it  can  be  necessarily  implied.  The  power,  in  general 
terms,  to  construct  a  railroad  "to"  a  town  or  city  does  not  mean  the  au- 
thority or  right  to  appropriate  and  use  any  street  or  alley  the  railway  com- 
pany may  see  proper  to  occup3r,  without  regard  to  the  inconvenience  or- 
injury  that  may  result  to  the  public  or  to  individuals  thereby. 

O'Hara  &  Bryan  for  appellants. 

Hallam  &  Myers  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  action  was  instituted  by  Ruttle  and  others,  residents  and  owners: 
of  real  estate  in  the  city  of  Covington,  to  enjoin  the  city  council  there- 
of from  passing  an  ordinance,  or  to  any  manner  granting  the  right  of 
way  over,  along  or  across  any  of  the  streets,  alleys  or  public  places  of 
said  oity  to  the  E.,  L.  &  B.  S.  R.  R.  Co.  for  the  construction  of 
a  railroad.  And  the  court  having  dissolved  the  injunction  granted  and  dis- 
missed the  action,  the  plaintiffs  prosecute  this  appeal. 

If  the*  con  coil  possesses  the  power  under  the  charter  of  the  oity  of  Coving- 
ton, it  is  conferred  by  section  19,  which  is  as  follows:  "They  (the  council! 
shall  have  also  exclusive  control  of  the  streets,  sidewalks,  lanes,  alleys, 
market  places  and  other  public  grounds  within  the  corporate  limits,  and 
shall  oauso  the  same  to  be  kept  clean  and  in  repair. "  It  is  clear  that  under 
the  general  power  to  control  streets,  sidewalks,  etc..  a  municipal  legislature 
oan  not  grant  the  right  to  a  corporation  or  individual  to  appropriate  and  use 
the  streets  of  a  town  or  oity  for  any  purpose  not  contemplated  by  the  legis- 
lature when  the  charter  was  granted,  and  which  would  tend  to  obstruct  and 
hinder  the  free  use  of  the  streets  for  the  purpose  and  in  the  modes  they  are 
commonly  understood  to  be  dedicated  for  public  and  private  use.  And  as 
laying  down  railway  tracks  is  not  suoh  an  appropriation  or  use  of  streets  of 
a  town  or  city  as  they  are  ordinarily  Intended  for,  and  as  was  manifestly  in- 
tended by  the  section  of  the  charter  quoted,  it  seems  to  us  no  power,  either 
express  or  Implied,  has  been  conferred  by  the  oity  charter  of  Covington  upon 
the  board  of  oounollmen  to  grant  the  right  of  way  to  the  company. 

If  then  the  authority  exists  at  all,  it  is  in  virtue  of  the  act  of  the  legisla- 
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fcure  incorporating:  the  E.,  L.  &  B.  S.  R.  R.  Go.  And  the  section  of  the 
charter  of  the  company  under  whioh  the  power  is  said  to  exist  is  as  follows: 
"That  the  E.,  L.  &  B.  S.  R.  R.  Go.  may  construct,  operate  and  maintain  a 
railway  or  railways  from  any  point  or  points  on  the  line  of  its  railway  to 
the  cities  of  Newport,  Govington,  or  either  of  them,  and  from  any  point  or 
points  on  its  said  line  to  any  point  or  points  on  the  line  of  the  Kentucky 
Central  R.  R.f"  etc.  Building  and  operating  a  railroad  upon  the  streets. 
of  a  town  or  city  necessarily  results  in  inconvenience  and  injury  to  those 
residing  or  having  real  estate  adjacent  to  such  streets,  and  the  right  of  a 
company  to  thus  appropriate  to  its  use  what  was  intended  to  be  used  by  the 
public  for  different  purposes,  and  upon  the  faith  of  which  private  rights  and 
Interests  have  been  invested,  should  never  be  implied,  but  permitted  to  be 
exercised  only  where  there  is  a  clearly-expressed  grant  by  the  legislature. 
The  section  quoted  does  not,  in  express  terms  or  necessarily,  authorize  the 
railroad  company  to  operate  and  maintain  its  railway  upon  any  street  of 
Covington,  with  or  without  the  sanction  of  the  city  council,  for  if  the 
power  to  lay  its  tracks  upon  one  street  may  be  implied,  the  right  to  thus  ap- 
propriate and  use  any  or  all  others  follows.  The  legislature  has  the  un- 
doubted powei  to  authorize  the  construction  and  opeiation  of  a  railroad 
through  a  city  or  town  and  upon  its  streets,  when  they  are  not  wholly  ob- 
structed, even  without  the  consent  of  the  municipal  legislature.  But  the 
authority  must  be  conferred  by  express  enactment,  or  in  such  language  that 
it  can  be  necessarily  implied. 

The  power  in  general  terms  given  to  construct  and  operate  a  railroad  to  a 
town  or  city  does  not  necessarily,  or  even  fairly,  mean  the  authority  or  right 
to  appropriate  and  use  any  street  or  alley  the  railway  company  may  see 
proper  to  occupy,  without  regard  to  the  inconvenience  or  injury  that  may 
result  to  the  public  or  to  Individuals  thereby.  In  this  case  the  right  given 
by  statute  to  the  company  may  be  fully  preserved  and  exercised,  by  going  to 
the  city  of  Covington  or  intersecting  its  road  with  the  Kentucky  Central 
Road,  without  occupying  any  and  all  streets  or  public  places  In  the  city  of 
Covington,  the  company  may,  for  its  interest  or  arbitrarily,  choose  to  appro- 
priate. The  language  of  the  statutes  in  the  case  of  Lexington  &  Ohio  R. 
Co.  v.  Applegate,  8  Dana,  2fl4,  and  E.,  L.  &  B.  S.  R.  R.  Co.  v.  Combs,  10 
Bush,  884.  was  radically  different  from  that  used  in  the  section  quoted.  In 
eaoh  of  those  cases  authority  was  expressly  given  to  the  respective  companies 
to  construct  their  roads  through  the  cities  mentioned  in  the  charters. 

As  the  legislature  has  not.  seen  proper  to  give  to  the  company  in  this  case, 
in  express  terms,  the  right  claimed,  we  are  not  authorized  to  strain  the  lan- 
guage of  the  statute  for  that  purpose,  when  the  effect  would  l>e  to  seriously 
impair  the  usefulness  of  the  public  streets  of  Covington,  and  do  injury  to 
the  rights  of  individuals. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


RKINICKB  v.  MORSE. 

(Filed  January  81,  1889— Not  to  be  reported.) 

1.  Action  for  new  trial— In  this  independent  action  for  a  new  trial  of  an 

action,  in -which  judgment  had  been  rendered;  by  default,  it  appeared  that 

one  of  the  attorneys  for  the  defendant  in  the  original  action,  being  corn- 
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pel  led  to  leave  the  city  on  the  day  of  trial,  pave  his  answer  to  his  associa 
oounsel  to  file,  and  the  latter,  be i riff  Rick,  did  not  attend  court,  and  was  ni 
able  to  be  present  during  the  week  when  the  case  was  tried  and  the  judj 
ment  rendered.  Held— That  the  oourt  acted  properly  in  granting  a  nel 
trial. 

2.  Same- As  permission  to  file  an  answer  in  the  original  action  was  t| 

only  relief  asked,  it  was  error  to  hear  the  whole  case  on  its  merits  when  t| 

.defendant   in   the  petition  for  a  new  trial  had   made  no  preparation,  ail 

there  had   been  no  suggestion   by  the  plaintiff  or  the  oourt  that  the  cat 

would  be  heard  on  the  merits  of  the  original  action. 

8.  Appeals -A  motion  to  set  aside  the  judgment  was  not,  necessary  in  ordi 
to  maintain  an  appeal,  as  the  action  stood  for  trial  and  the  court  had  jurii 
diction  to  render  the  judgment,  but  erred  merely  in  the  relief  granted. 

4.  Same— Motion  for  new  trial— An  independent  action  for  the  new  trii 
of  an  ordinary  action  is  in  the  nature  of  an  equitable  action,  and  a  motii 
for  a  new  trial  is  not  necessary. 

Win.  Goi-bel  for  appellant. 

Geo.  R.  MoKee  and  Irving  Halsey  for  appellee. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

A  judgment  by  default  had  be«n  rendered  in  favor  of  the  appellant  againn 
the  appellee,  and  the  appellee,  after  the  term  at  which  the  judgment  was 
rendered,  filed  this  petition,  asking  for  a  new  trial  on  the  ground  that  she 
had  a  valid  defense  to  the  notion,  and  alleging  mot*  that,  if  true,  constituted 
such  a  defense  as  entitled  her  to  a  hearing  in  the  original  action.  She  asked 
that  the  judgment  lie  set  aside  that  had  gore  by  default,  and  that  she  he 
permitted  to  answer.  The  grounds  for  the  new  trial  were  controverted  by 
the  appellant  as  well  as  the  cause  of  defense.  The  deposition  of  the  defend- 
ant (appellee)  was  taken,  conducing  to  establish  her  defense,  but  no  proof 
taken  by  the  appellant.  The  case  was  submitted,  and  a  judgment  rendered 
not  only  granting  the  new  trial,  but  deciding  the  case  no  its  merits  for  the 
appellee.  The  case  is  brought  to  this  court  and  a  reversal  asked  on  two 
grounds :  First,  because  the  evidence  did  not  authorize  the  granting  of  a  new 
trial;  second,  the  court  abused  its  discretion  In  passing  upon  the  merits  of 
the  controversy  when  no  proof  had  been  taken  by  the  appellant,  and  when 
the  appellee  only  asked  for  a  new  trial,  and  that  she  be  permitted  to  file  her 
answer  in  the  original  action. 

The  counsel  for  the  appellee  in  the  original  action  was  compelled  to  leave 
the  city  of  Covington  on  the  day  of  the  trial,  and  gave  his  answer  to  Jndfft 
McKee  to  file  in  the  case,  who  was  also  employed,  and  the  judge,  being 
unwell,  did  not  attend  the  court,  and  was  physically  unable  to  be  pnwit 
during  the  week  when  the  case  was  beard  and  the  judgment  render**}. 
Under  the  circumstances  the  oourt  acted  properly  In  granting  a  new  trial, 
but  erred  in  passing  on  the  merits  when  the  relief  asked  for  was  permMoo 
only  to  file  an  answer  in  the  original  action.  While  the  court  might  have 
disposed  of  the  whole  case  on  its  merits  when  the  parties  had  prepared  uV 
action  for  a  new  trial  with  that  view,  yet  when  the  object  of  the  petition  I* 
that  the  party  may  be  allowed  to  plead  to  the  action  In  which  the  judgntfit 
by  default  is  rendered,  it  would  be  misleading  to  the  defendant  in  the  peti- 
tion for  a  new  trial  to  submit  on  the  original  case  also,  when  be  bad  nude 
no  preparation,  and  in  the  absence  of  any  suggestion  by  the  plaintiff  or  tt» 
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court  that  the  case  would  be  beard  not  only  on  grounds  for  a  new  trial,  but 
on  the  merits  of  the  aotlon  in  which  the  judgment  by  default  had  been  ren- 
dered. 

It  is  urged  that  before  an  appeal  could  be  taken  there  should  have  been  a 
motion  for  a  new  trial  as  in  an  ordinary  action.  While  this  is  a  petition  for 
a  new  trial  of  an  ordinary  action,  we  know  of  no  rule  of  practice  that,  re- 
quires, in  an  independent  action  •  f  this  oharaeter.  a  motion  for  a  new  trial 
at  the  Instance  of  the  parry  whose  judgment  has  been  set  aside.  It  has 
always  been  treated  as  in  the  nature  of  an  equitable  action,  by  which  causes 
are  presented  for  granting  the  new  trial  that  did  not  exist,  or  were  not 
known,  when  the  judgment  that  is  set  aside  was  rendered.  The  trial  court 
alone  can  dispose  of  the  question  involved.  It  is  not  an  issue  of  fact  the 
trial  of  which  by  a  jury  has  been  waived,  but  the  judge  alone  has  the  power 
to  dispose  of  the  issue.  Nor  Is  this  brought  within  the  class  of  cases  where 
the  action  does  not  stand  regularly  for  trial,  as  in  the  case  of  a  judgment 
prematurely  rendered  or  motion  to  set  aside  the  judgment  before  an  appeal 
can  be  prosecuted.  The  action  did  stand  for  trial,  and  the  court  had  the 
jurisdiction  to  render  the  judgment,  but  erred  in  rendering  a  judgment  de- 
termining the  merits  of  the  controversy  instead  of  remanding  the  parties  to 
the  original  action,  and  allowing  the  appellee  to  file  her  answer  to  the  action 
for  the  recovery  of  the  balance  due  on  the  note  in  controversy.  This  case 
comes  from  the  Superior  Court,  and  the  reversal  there  concurred  in  for  the 
reasons  indicated. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with  this 
opinion. 


DlXON  v.  LYNE,  &c. 
(Filed  January  31,  1889— Not  to  be  reported.) 

1.  Husband  and  wife— Voluntary  conveyances— A  conveyance  by  a  hns- 
l^and  to  his  wife's  brother  in  trust  for  the  wife,  in  consideration  of  moiuy 
advanced  by  the  brother  from  time  to  time  to  the  grantor  and  wife,  is  sup- 
ported hy  a  valuable  consideration r  and  the  land  conveyed  can  not  he  sub- 
jected by  the  husband's  creditors. 

2.  New  trial— In  this  action  by  the  husband's  creditors  to  subject  the  land 
a  judgment  was  rendered  for  the  plaintiffs  after  a  defense  by  ihe  husband 
and  wife.  Upon  motion  by  the  wife  to  set  aside  the  judgment  upon  the 
ground  that  ber  real  defense  was  not  interposed,  it  appeared  that  the  wife, 
'being  sick  and  unable  to  attend  at  her  lawyer's  office,  entrusted  her  defense 
to  her  husband,  and  that  through  his  neglect  it  whs  not  made.  Held- That 
the  court  did  not  abuse  its  discretion  iu  setting  aside  the  judgment. 

S.  B.  &  H.  D.  Vance  for  appellant. 

Alvln  Duvall  for  appellees.       ^ 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  appellant  .is  attempting  to  subject  the  land  conveyed  by  the  husband 
of  Mrs.  Lyne  to  John  Kelly  as  trustee  for  ber  (she  being  bis  sister*  to  the 
payment  of  a  debt  for  which  the  land  is  liable  in  the  event  the  deed  was  vol- 
untary or  without  any  other  consideration  than  that  of  love  and  affection. 
A  judgment  was  rendered  after  a  defense  had  beeu  made  by  Lone  and  his 
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wife,  and  by  others  who  were  defendants,  and  resisting  the  recovery,  but  at 
the  same  term  of  the  court  set  aside,  at  the  instance  of  Mrs.  Lyne,  on  the 
ground  that  her  real  defense  had  not  been  interposed.  The  defense  of  the 
wife  was  that  her  brother,  John  Kelly,  had  purchased  this  land  for  $3,000 
in  money  aotually  paid  by  him,  and  the  conveyance  then  made  to  ber 
brother  as  trustee  for  her  benefit.  Why  this  defense  was  not  interposed  when 
the  case  was  originally  heard  is  to  be  attributed  to  the  neglect  of  the  hus- 
band. The  wife,  on  the  motion  to  set  aside  the  judgment,  shows  by  the 
affidavit  of  her  husband  that  she  was  sick  and  unable  to  attend  at  the  office 
of  her  lawyer,  and  entrusted  her  defense  to  her  husband,  who  swears  that  be 
understood  that  he  had  given  the  attorney  the  character  of  the  defense  his. 
wife  had,  and  there  must  have  been  some  misunderstanding  between  him- 
self and  the  attoi  ney  in  regard  to  the  matter.  The  attorney  swears  he  never 
understood  that  he  was  to  make  a  separate  defense  for  Mrs.  Lyne,  but  made 
a  defense  common  to  all  the  defendants,  attacking  the  validity  of  the  note 
sued  on  or  the  judgment  obtained  upon  it.  The  affidavit  of  F.  F.  Cheaney 
was  filed,  who  say6  that  he  was  at  the  house  of  Lyne,  and  his  wife  there 
talked  of  her  defense,  and  that  was  the  purchase  of  the  land  by  her  brother  for 
her;  that  he  was  an  innocent  purchaser,  and  she  could  hold  the  land,  but 
would  not  make  the  defense,  and  intended  to  stand  by  the  answer  already 
filed  in  the  case.  This  affidavit,  or  the  facts  contained. in  it.  are  contradicted 
by  the  affidavit  of  Mrs.  Lyne.  who  denies  the  conversation,  and  says  that  ber 
defense  was  the  purchase  by  her  brother  of  the  land  Bought  to  be  subjected 
and  the  conveyance  made  for  her  benefit. 

The  conveyance  ly  Lyne,  the  husband,  to  Kelly  as  trustee  for  his  wife,, 
was  executed  and  recorded  on  the  99th  of  Augnst,  in  the  year  1674,  nearly 
ten  years  before  this  action  by  the  appellant  was  instituted,  and  it  is  singular 
that  the  defense  was  not  made  at  the  first,  hearing.  We  are  satisfied  the  facta 
of  the  defense  were  not  made  known  to  the  attorney,  but  equally  well  satis- 
fied that  the  wife  supposed  the  defense  had  been  made,  and  relied  on  it  to 
defeat  the  recoveiy.  The  discretion  of  the  trial  court  was  not  absurd  in  set- 
ting aside  the  judgment.  The  husband  swears  that  the  money  constituting 
tie  consideration  tor  the  conveyance  to  the  wife  had  been  advanced  to  him 
,  and  to  his  wife  by  her  brother,  who  lived  in  Nevada.  That  it  was  advanced 
is  apparent  from  the  statement  made  by  the  husband  both  as  to  the  tini* 
and  manner  of  receiving  it,  and,  if  untrue,  his  statements  could  have  hern 
easily  contradicted.  Some  of  the  money  was  sent  to  the  husband  or  wife  a 
few  days  before  the  conveyance  was  made,  and  there  is  but  little  doubt  as  to 
their  having  received  thi«  money.  It  Is  urged  that  these  various  sums  sent 
by  the  brother  Tor  the  benefit  of  his  sister  were  gifts  from  bim,  and  that  no 
consideration  therefor  was  received  or  expected.  Whether  so  or  not,  the  land 
was  conveyed  in  consideration  of  the  money  actually  received,  and  long  he- 
fore  this  action  was  instituted.  The  husband*was  insolvent,  and  had  nothing 
but  this  laud  to  live  on.  The  brother  of  the  wife  was  asking  *iim  to  pay  her 
debts  and  educate  her  children,  and  It  is  not  unreasonable  to  suppose  that 
the  brother  would  secure,  in  some  way.  to  his  sister  this  money  that  he  was 
constantly  advancing  to  a  thriftless  husband.  The  heat  evidence  of  the  fact 
is  the  conveyance  itself  made  many  years  prior  to  this  litigation,  sustained 
by  the  testimony  of  Lyne.  and  the  fact  that  the  money  was  actually  ad« 
vanced. 

The  judgment,  in  our  opinion,  was  proper,  and  is  now  affirmed. 
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KENTUCKY  SUPERIOR  COURT. 

HOARD  v.  MORRIS,  &o. 

(Filed  January  16,  1889. )  # 

Wire  fences— Nuisance— A  barbed  wire  fence  is  not,  as  a  matter  of  law,  &< 
nuisance,  and  the  owner  is  not  liable  for  an  injury  inflicted  upon  the  stock 
of  others  which  may  stray  upon  the  land  and  be  driven  or  run  against  the- 
fence  by  the  owner  of  it,  when  in  the  lawful  and  prudent  exercise  of  his., 
owo  business  upon  bis  own  land. 

W.  K.  Seddle  for  appellant. 

J.  A.  Mitchell  for  appellees. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward. 

The  appellant  complains  of  an  order  sustaining  a  demurrer  to  his  petition,, 
and  of  a  resulting  judgment  dismissing  his  action. 

The  facts  constituting  appellant's  claim  for  damages  are  briefly  these : 
That  appellees.  Mason  Morris  and  the  Louisville  &  Nashville  R.  R.  Co.*. 
built,  on   the  line  separating  the  lands  of  the  former  from  the  company's*, 
right  of  way,  a  barbed  wire  fence,  which  they  knew  to  be  dangerous  to-  stock;: 
that  appellant's  mare,  without  fault  on  his.  part,  "escaped  from  his  prem- 
ises and  wandered  up  said  railroad  In  the  direction  of  said  fence,  and  while 
grazing  on  said  company's  land,  which  was  open   and   unobstructed,  said 
mare  besoming  frightened  at  one  of  the  company's  trains  passing  on  said  - 
railroad,  ran  upon   and  against  said  fence,  by  which  she  was  greatly  cut,., 
mangled  and  permanently  injured  and  crippled  for  life,  to  the  plaintiff's 
damage  in  the  sum  of  1105." 

It  is  a  sufficient  answer  to  much  of  the  argument  submitted  in  behalf  of 
appellant  to  say  that  there  is  no  averment  that  said  fence  was  built  or  de- 
signed or  intended  as  a  trap  or  snare  for  the  stook  of  plaintiff  cr  any  one 
else.  It  is  not  alleged  how  plaintiff's  mare  reached  the  lands  of  the  railroad' 
company— whether  by  leaping  over  a  barbed  wire  fence  or  passing  over  a 
cow-gap  at  the  end  of  the  right  of  way,  which  was  out  of  repair,  or  whether 
she  strayed  from  plaintiff's  lands  on  the  side  of  the  road  to  the  side  of  the  . 
road  between  defendants'  lands,  which  were  separated  by  the  fence  com- 
plained of;  nor  is  there  any  averment  that  the  company  was  guilty  of  any 
negligence  in  the  management  of  its  train  at  the  time  the  injury  was  in- 
flicted. 

The  sole  ground  of  complaint  is  that  persons  who  build  sush  a  fence  to 
separate  their  lands,  or,  for  that  matter,  one  person  who  builds  such  a  fanoe 
to  separate  his  own  lands,  is  liable  in  damages  for  an  injury  Inflicted  upon  . 
the  stock  of  others  which  may  stray  upon  the  land  and   be  driven   or  run 
against  the  fence  by  the  owners  of  it,  even  when  in  the  lawful  and  prudent  . 
exercise  of  their  own  business  upon  their  own  lands.    This  can  not  be  main-  - 
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tained  except  upon  the  ground  that  the  erection  of  such  a  fence  is  a  nulfflnce 
of  such  an  aggravated  character  as  to  indicate  a  reckless  indifference  to  the 
right  of  others,  or  a  purpose  to  injure  all  who,  by  misfortune,  might  coma 
in  contact  wfch  it. 

This  court  can  not  he  unmindful  of  the  fact  that  many  prudent  person? 
have,  with  the  bost  of  motives,  erected  such  fences  to  give  security  to  their 
^nolosures  against  their  own  as  well  as  their  neighbors'  cattle,  nor  of  the 
fact  tbut  the  practicability  and  usefulness  of  such  fences  are  an  experiment. 
now  receiving  general  sanction,  to  the  end  that  they  may  be  adopted  or  re- 
;  jected,  nor  to  the  fact  that  they  have,  as  to  many  counties  in  the  State,  been 
declared  by  the  legislature  of  the  State  lawful  fences.  These  considerations 
are  conclusive  against  the  right  of  the  court,  as  a  matter  of  law,  to  fifty  that 
-such  a  fence  is  a  nuisance. 

The  judgment  is  affirmed. 
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SUPERIOR  COURT  ABSTRACTS. 


COMMONWEALTH  v.  HURT. 
Filed  February  6,  1889.    Appeal  from  Wayne  Clrouit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Indiotraent — An  indlotment  charging  a  statutory  offense  is  sufficient  if 
the  words  employed  in  the  indictment  convey  the  same  meaning  as  those 
used  in  the  statute. 

An  indictment  against  a  school  trustee  under  section  16  of  article  8;  chap- 
ter 06.  General  Statutes,  which  charges  that  the  defendant,  in  consideration 
of  15  promised  to  him  by  another,  agreed  to  vote,  and  did  vote,  for  a  certain 
teacher,  necessarily  means  that  he  agreed  to  "accept''  the  promised  consid- 
eration for  his  vote,  and  did  for  «ud  consideration  vote,  and  is  sufficient. 

P.  W.  Hani  in  for  appellant. 

MEIER  v.  LEWIS. 
Filed  February  fi,  188P.     Appeal  from   Louisville  Chancery  Court.     Opinion 

of  the  court  by  Judge  Barbour,  affirming. 

Under  the  mechanic's  lien  law  for  the  city  of  Louisville  and  Jefferson 
county,  where  a  subcontractor  gives  the  required  notice  to  the  owner  or  em- 
ployer, he  acquires  a  lien  only  from  the  date  of  notice,  and  if  before  that 
time  an  attaching  creditor  of  the  contractor  has  acquired  a  lien  by  service  of 
process  of  garnishment  upon  the  owner,  the  lien  thus  acquired  is  superior  to 
that  of  the  contractor,  and  if  the  owner  pays  the  subcontractor  the  amount 
he  owe.T  the  contractor,  he  does  so  at.  his  peril. 

Marshall  &  Loch  re  for  appellant;  C.  B.  Seymour  for  appellee. 

BRIDGEFORD  v.  FOGG,  SHAW,  THAYER  &  CO. 
Fried  February  6,  188P-.     Appeal   from   Jefferson   Court   of   Common   Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Partnership— Judgment  affirmed  as  to  one  and  reversed  as  to  others— In 
an  action  against  partners  upon  a  partnership  liability  a  several  judgment 
may  be  rendered  against  each  partner,  or  a  judgment  may  be  rendered 
against  one,  and  the  action  dismissed  as  to  the  others.  And  the  appellate 
court  may.  in  such  a  case,  affirm  as  to  one  and  reverse  as  to  others. 

2.  Same  — A  judgment  against  three  partners  was  reversed  by  this  court  as 
to  two  of  them  and  affirmed  as  to  the  other.  It  is  now  contended  that  the 
grounds  upon  which  the  affirmance  was  based  rendered  the  judgment  of 
affirmance,  and  also  the  judgment  which  was  affirmed,  a  mere  nullity.  Held 
—That  as  the  lower  court  had  jurisdiction  to  render  several  judgments 
against  the  partners*  which  were  valid  until  reversed,  and  this  court  had 
jurisdiction  to  affirm  the  judgment  against  the  one  and  reverse  as  to  the- 
others,  the  judgment  can  not  be  rendered  void  because  of  the  reasons  given 
for  affirming  it. 

R.  J.  Elliott  and  Simrall  &  Bodley  for  appellant;  C.  B.  Seymour  for  ap- 
pellees. 

BRANNIN,  BRAND  &  GLOVER  v.  CROUCH,  GARVEY  &  CO. 
Filed  February  6,  1889.     Appeal  from   Owen   Circuit  Court.     Opinion  of  tie 

court  by  Judge  Barbour,  reversing. 

Counterclaim  and  set-off— Pleading  conclusion— In  an  action  upon  a  prom- 
issory note  the  defendant  pleaded  as  a  counterclaim  the  damages  which  he 
alleged  he  had  suffered  ..by  reason  of  the  unauthorized  sale  by  plaintiffs  ol 
tobacco  which  he  had  on  storage  with  them  as  warehousemen.    Held— 
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1.  That  the  defendants'  answer  is  not  good  as  a  counterclaim,  as  there  ti 
no  averment  which  shows  that  the  storage  of  the  tobacoo  or  its  sale  arose 
out  of  the  oontraot  or  transaction  stated  in  the  petition  as  the  foundation  of 

plaintiffs1  olilm,  or  that  they  were  in  anywise  connected  with  the  subject 
•of  the  action. 

2.  The  defendants'  alleged  cause  of  action  can  not  be  pleaded  as  a  setoff, 
as  it  Bounds  in  tort  and  seefcs  to  recover  unliquidated  damages. 

3.  The  averment  that  the  defendants  could  have  sold  the  tobacco  within 
tfour  months  after  the  sale  at  an  advanoe  of  $8  per  hundred  weight  is  a  mere 
-conclusion  of  the  pleader,  and  is  not  sufficient  to  show  that  he  suffered  any 

loss  on  account  of  the  sale  of  the  tobacoo. 

Montgomery,  Lindsey  &  Botts  for  appellants;  J.  W.  Greene  and  Thomas 
<R.  Gordon  for  appellees. 

THE  STONB  &  HINES  LUMBER  CO.  v.  ALLEN.  &o. 
■Filed  February  6,  1889.    Appeal  from  Knox  Circuit  Court.    Opinion  of  the 
..court  by  Judge  Bowden,  affirming. 
Sales  of  personal  property— Passing  of  title — Appellant  entered  into  a  writ- 
ten oontraot  with  E.,  whereby  E.  agreed  to  out  into  lumber  and  deliver  on 
-oars  at  Woodbine,  Ky.,  all  of  the  poplar  lumber  cut  from  certain  timber  be 
had   purchased,  the  prices  which  appellant  was  to  pay  being  stated.    The 
-contract  provided  that  "all  lumber  shall  be  put  on  sticks  at  mill,"  specify- 
ing how  long  the  different  thicknesses  should  remain  on  sticks  before  being 
put  on  the  oars,  appellant  agreeing  to  advanoe  to  E.  "such  sums  of  money, 
payable  on  the  15th  day  of  each  month,  as  shall  be  necessary  to  carry  on  said 
work,  and  also  to  pay  for  the  lumber  as  we  haul  it  away  from  the  yard. 
The  money  advanced  shall  be  on  aooount  of  lumber  only."    After  E.,  in 
pursuance  of  his  contract,  had   made  all  of  tbe  lumber  and  delivered  the 
greater  part  of  it,  attachments  sued  out  by  creditors  of  E.  were  levied  upon 
the  lumber  that  bad  not  been   delivered  on  the  oars.    Appellant  claims  in 
-ownership  of  _the  attached  lumber,  and  asserts  a  lien  in  the  event  its  first 
-claim  can  not  be  maintained.    Held—That  when  the  attachments  wore  leried 
the  appellant  had  neither  title  to  nor  possession  of  the  lumber,  bnt  E.  owned 
4fc  and  had  it  in  possession.    And  as  appelant  had  neither  title  nor  posses- 
sion, it  had  no  lien  for  money  advanced.    While  there  is  evidence  tbatlojrs 
in  the  woods  and  at  the  mills  were  branded  with  appellant's  brand,  yet  as  it 
-appears  that  the  oontraot  was  not  changed,  this  could  not  have  been  an  asser 
-tlon  of  title  or  possession  which  could  not  have  fcen  claimed  under  the  con- 
tract. 
R.  D.  Hill  for  appellant ;  D.  W.  Llndsey  for  appellees. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  GARTIN. 
Tiled  February  6,  1889.    Appeal  from  Marion  Circuit  Court.     Opinion  of  tbe 
court   by  Judge  Bowden,  affirming 

Practice— While  the  reoord  recites  that  grounds  for  a  new  trial  were  filed, 
sit  does  not  show  what  they  were,  and  the  practice  is  not  to  order  a  certiorari 
-on  the  court's  own  motion  with  a  vi«w  to  a  reversal.  In  the  absence  of 
grounds  the  pleadings  alone  can  be  considered,  and  they  are  sufficient  to 
sustain  the  judgment. 

W.  J.  Lisle,  H.  W.  Bruce  and  W.  Lindsay  for  appellant;  Samuel  Avritt 
for  appellee. 

HOWARD  v.  COMMONWEALTH. 
Filed  February  6,  1889.     Appeal  from  Hardin  Circuit  Court.     Opinion  of  tbe 

court  by  Judge  Bowden,  affirming. 

Reversible  errors— The  action  of  the  court  in  overruling  a  motion  far  a 
new  trial  in  a  criminal  case  is  not  subject  to  exoeption,  and  is,  therefore, 
not  a  reversible  error. 

P.  W.  Hardin  for  appellee. 
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DANIEL  &  BRO.  v.  BARNES,  &c. 
Filed  February  6,  1889.    Appeal  from   Grayson   Circuit  Court.     Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

As  a  legal  proposition  it  may  be  admitted  generally  tbat  If  a  wife,  not  au- 
thorized under  the  statute  to  trade  as  an  unmarried  woman,  should  enter 
Into  a  partnership,  the  profits  therefrom  would  be  the  property  of  the  hus- 
band. And  if  a  wife  should  enter  into  a  partnership  under  such  circum- 
stances, and  sell  her  lnteresG  in  the  firm  profits  through  the  agency  of  her 
husband,  she  would,  at  all  events,  be  bound  by  the  terms  of  that  sale  in  a 
suit  by  her  go  recover  on  th-tG  contract. 

In  this  action,  in  which  a  married  woman  seeks  to  recover  the  amount 
agreed  to  be  paid  her  for  her  inr-erest  in  a  partnership,  she  is  bound  by  the 
term*  of  the  contract;  bur.  the  evidence  fails  to  sustaiu  the  allegations  of  the 
defendant -*'  answer  an  to  wh.it  the  terms  of  the  contract  were. 

G.  W.  Stone  for  appellants;  J.  S.  Wort  ham  for  appellees. 

TARLTON  v.  HYDE. 
Filed    February  6.  1889.     Appeal  from  Franklin   Circuit  Court.    Opinion  of 

the  court  by  Presiding  Judge  Ward,  affirming. 

Maliciously  suing  out  distress  warrant— Indemnifying  bond— The  execu- 
tion of  an  indemnify  in  st  bond  br  the  plaintiff  in  a  distress  warrant  does  not 
preclude  the  defendant  from  brinzing  his  action  against  the  plaintiff  for 
maliciously  suing  out  the  distress  warrant  and  having  it  levied  and  the 
property  sold.  Thedefencbint  is  not  confined  to  his  aotion  on  the  indemnify- 
ing bond,  in  which  he  can  reouver  only  the  damage  resulting  from  the 
seizure  and  sale  of  his  property,  whereas  he  is  entitled  to  be  compensated 
also  for  the  injury  to  his  business. 

Ira  Julian  for  appellant;  J.  A.  Scott  for  appellee. 

MARION  NATIONAL  BANK  v.  FIDELITY  TRUST  CO. 
Filed   February  13,  1889.    Appeal  from   Louisville  Law  and   Equity  Court. 

Opinion  of  the  court  by  Presiding  Judge  Ward,  reversing. 

1.  Appeals— The  judgment  appealed  from  shows  that  the  appellant  ex- 
cepted and  prayed  an  appeal,  but  it  does  not  appear  that  the  appeal  was 
granted.  Held— Tbat  it  would  seem  that  this  was  sufficient  to  secure  to  the 
Appellant  an  appeal,  but  whether  so  or  not  it  is  not  necessary  to  determine 
In  this  case.  The  only  object  of  having  the  order  to  show  that  the  '  'appeal  is 
granted"  is  to  notify  the  appellee  that  the  appeal  is  actually  pending,  and 
tbat  the  appellee  was  advised  of  that  fact  in  this  case  is  shown  by  the  faot 
that  he  filed  a  counter  schedule  to  a  schedule  filed  by  appellant  for  a  partial 
transcript. 

9.  Trusts— Agent— Banks— Interest  on  deposits— A  deed  of  assignment  for 
the  benefit  of  creditors  provided  that  C,  the  assignee,  might  appoint  R.,  one 
of  the  grantors  in  the  deed,  his  agent  to  aid  him  in  any  or  all  the  duties 
under  the  assignment,  which  C.  did.  The  trust  fund  was  deposited  in  a 
bank,  of  which  R.  was  the  cashier,  and  in  making  up  the  account  from  time 
to  time  the  clerk  in  the  bank,  by  the  direction  of  R. ,  credited  the  account 
with  Interest  until  July  1,  1878.  after  which  R.  directed  that  interest  be  no 
longer  allowed.  At  that  date  a  dividend  was  declared,  and  checks  made  out 
by  R.,  payable  to  creditors  for  their  respective  shares,  and  sent  to  C.  to  be 
signed,  which  was  done,  and  the  checks  returned  to  R.,  who  delivered  some 
of  them,  but  others  were  never  delivered,  and  were  found  among  his  papers 
after  bis  death  in  1885.  It  is  evident  that  this  dividend  was  declared  upon 
the  basis  of  the  principal  fund,  the  interest  not  being  taken  into  account, 
and  that  the  checks  drawn  were  intended  to  cover  that  fund,  leaving  the 
interest  untouched.  In  October,  1886,  the  balance  of  the  fund,  as  shown  by 
the  books  of  the  bank,  Including  the  amount  of  the  checks  drawn  in  July, 
1878,  and  never  delivered,  was  paid  to  appellee,  the  successor  of  C,  as  trustee, 
and  this  action  was  afterwards  brought  by  appellee  to  recover  interest  on 
the  fund  deposited  from  the  time  of  its  deposit.    Held— That  the  evidence 
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was  not  sufficient  to  show  a  contract  to  pay  Interest  beyond  tbe  time  it  waft 
actually  pa,ld  by  plaoing  it  to  the  credit  of  the  fund,  and  notice  to  R.  that 
no  interest  would  be  allowed  after  July  1,  1873,  was  the  same  as  notice  to 
C. ;  nor  is  the  bank  chargeable  with  Inches  by  reason  of  R.  \s  failure  to  de- 
liver to  creditors  the  checks  drawn  on  the  fund  in    July,  1878. 

8.  Practice— The  action  being  in  equity,  it  is  proper  for  this  court  to  con- 
sider the  evidence  and  express  its  opinion  as  to  its  effect,  even  though  not 
prepared  to  direct  a  final  judgment  to  be  entered  in  accordance  with  what 
now  seems  to  be  the  rights  of  the  parties. 

Goodloe  &  Barr  for  appellant;  W.  W.  Thiini  for  appellee. 

SPALDING  v.  GHENT. 
Piled  February  13,  ISStt.     Appeal  from  Greenup  Circuit  Court.     OpiDlon  of 

the  court  by  Presiding  JudgH  Ward,  reveising. 

1.  Contract  for  monument— Instructions— In  this  action  to  recover  the  con- 
tract price  of  a  monument  made  by  tbe  plaintiff  for  defendant  the  defend- 
ant pleaded  that  the  monument  she  contracted  for  was  to  have  the  word 
"Spalding"  ou  one  side  of  it,  this  being  the  family  name  of  her  husband, 
which  she  wished  to  perpetuate,  in  memory  of  whom  the  monument  was  to 
be  erected,  but  that  the  name  "Spalding"  was  spelled  "Spaulding"  on  the 
monument  tendered  to  her,  and,  therefore,  it  was  not  the  monument  con- 
tracted for,  and  she  was  not  bound  to  receive  it  or  pay  for  it.  The  plaintiff 
denied  that  it  was  a  part  of  the  contract  that  the  name  was  to  be  spelled 
"Spalding,"  but  says  the  defendant,  when  called  on  to  write  the  Dame 
down  for  him,  said  M.,  plaintiff's  agent,  who  was  then  present,  knew  aa 
well  as  she  how  to  spell  the  name,  hut  that  neither  he  nor  M.  knew  the 
correct  spelling  ot  the  name.  Defendant  denies  telling  M.  to  write  tbe 
name,  but  says  she  wrote  it  down,  spelling  It  correctly.  There  was  evidence 
tending  to  support  these  several  averments,  except  that  M.  did  not  know 
how  to  spell  the  name.  Held— That  it  was  error  to  instruct  the  jury  that  if 
they  believed  that  defendant  left  to  M.  tbe  spelling  of  the  name,  then  sne 
could  not  refuse  to  accept  the  monument  because  of  any  error  he  may  bare 
made  in  the  spelling  of  the  name  in  having  it  placed  on  tbe  monument.  Aa 
the  evldenoe  stood  the  matter  could  have  been  submitted  to  the  jury  by  tell- 
ing them  to  find  for  the  defendaut  if  M.  knew  how  to  spell  the  name  Spald- 
ing as  spelled  by  defendant  and  her  family,  or  if  defendant  furnished  him 
with  information  as  to  how  it  was  to  be  spelled,  and   it  was  not  so  written 

on  the  monument.  ,  .       .  .     _, 

2.  Sime— Evidence— The  defendant  s  objections  should  have  been  sustained 
to  the  questions  propounded  to  her  as  to  whether  she  had  not  made  up  ber 
mind,  shortly  after  she  made  the  contract,  that  she  did  not  intend  to  receive 
the  monument,  notwithstanding  it  came  up  to  the  contract.  This  was  irrele- 
vant and  incompetent. 
E.  F.  Dulin  for  appellant;  T.  II.  Paynter  for  appellee. 

NICHOLS  ADM'R  v.  RICE. 
Filed  February  13,  1880.     Appeal  from   Hancock  Circuit  Court.     Opinion  of 
tbe  court  by  Presiding  Judge  Ward,  reversing. 

1.  Pleading— The  plaintiff  alleges,  in  his  petition,  that  "his  claim  of 
1188. TO  against  defendant's  estate  is  a  just  one,  and  no  part  of  said  claim  baa 

ever  been  paid,  except  the  sum  of dollars,"  and  be  prays  judgment  for 

the   above-named   sum.  "less dollars."     Held— That  the  allegations  do 

not  show  any  indebtedness  or  cause  of  action,  and  did  not  authorize  a  judg- 
ment. 

2.  Judgment  by  default— As  one  item  of  the  account  sued  upon  is  for  dam- 
ages, the  court  was  not  authorized  to  render  judgment  upon  it  until  tbe 
damages  were  assessed  in  the  mode  prescribed  in  sections  128  and  37V»  of  the 
Code. 

t     W.  S.  Roberts  for  appellant;  Henry  Mason  and  R.  E.  Duncan  for  appellee. 
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HOFFMAN  &  AHLERS  v.  PRICE  &  LUCAS. 

Filed  February  13,  1889.  Appeal  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Barbour,  affirming ;  Judge  Bow  den,  dis- 
senting. 

1.  Conditional  sales- Warranty— While  a  guaranty  or  warranty  will  not 
be  implied  in  a  sale  whioh  is  conditional  upon  the  approval  of  the  thing  by 
the  purchaser  after  a  trial,  the  parties  may  agree  that  in  the  event  the  pur- 
chaser incurs  loss  or  expense  in  making  the  trial  he  shall  be  paid  the  amount 
of  such  loss  or  expense. 

2.  Prejudicial  errors— The  defendants  were  not  prejudiced  by  the  refusal 
of  the  court,  to  allow  them  to  read  to  the  jury  a  writing,  the  existence  of 
which  was  admitted  by  the  plaintiffs  in  their  evidence,  and  the  terms  of 
which  were  repeatedly  stated  to  the  jury. 

Judge  Bowden,  dissenting,  holds  that  the  case  made  by  the  pleadings  was 
not  presented  to  the  jury. 
Dodd  &  Grubbs  for  appellants;  Brown,  Humphrey  &  Davie  for  appellees. 

ELIZABETHTOWN,  LEXINGTON    &    BIG    SANDY  R.  R.    CO. 
v.  GARTNELL. 

Filed  February  13,  1889.  Appeal  from  Boyd  Circuit  Court.  Opinion  of  the 
court  hy  Judge  Barbour,  reversing. 

1.  Practice— Appearance— Whether  the  court  should  have  quashed  the  re* 
turn  of  service  of  the  summons  is  not  necessary  to  decide,  as  upon  the  return 
of  the  case  the  defendant  will  be  regarded  as  having  entered  its  appearance 
by  the  appeal. 

2.  Railroads— Negligence— Evidence— In  this  action  against  a  railroad 
company  to  recover  for  an  injury  to  plaintiff  by  the  alleged  negligence  of 
defendant  in  running  one  of  its  trains,  an  ordinance  of  the  town  in  which 
the  injury  occurred,  limiting  the  rate  of  speed  of  trains  through  the  town  to 
six  miles  an  hour,  was  not  competent  evidenoe. 

3..  Same— An  instruction  making  the  defendant  liable  if  the  collision  was 
caused  by  the  train  running  faster  than  the  rate  fixed* by  the  ordinance,  with- 
out regard  to  whether  this  rate  was  in  fact  a  negligent  one,  and  without 
regard  to  plaintiff's  negligence  (the  defendant  having  pleaded  contributor 
negligence),  was  erroneous. 

4.  Same— An  instruction  absolving  plaintiff  from  all  care,  although  the 
train  was  on  time  and  plaintiff  knew  this  time,  and  making  the  company 
liable  without  regard  to  his  absend  of  care,  if  it  failed  to  give  warning  of 
its  approach,  was  erroneous. 

Breckinridge  &  Shelby  for  appellant;  R.  C.  Burns  for  appellee. 

MARCHAND,  &c.  v.  YORK. 

Filed  February  13,  1889.  Appeal  from  Daviess  Circuit  Court.  Opinion  of 
the  court  by  Judge  Bowden,  affirming. 

1.  Attachment  bond— Interest  on  damages— In  this  action  on  an  attach- 
ment bond  in  the  common  form  the  court  told  the  jury  they  might,  in 
their  discretion,  allow  interest  on  damages,  which  were  for  the  levy  and  sale 
of  personal  property  seized  and  sold  under  the  attachment,  and  for  a  reason- 
able attorney's  fee.     Held— That  this  was  proper. 

2.  Same— Measure  of  damages— Double  the  amount  of  the  debt  to  be  secured 
by  the  attachment  is  not  the  limit  of  the  liability  on  the  bond;  the  clerk  is 
merely  directed  to  require  security  to  that  extent,  as  presumably  sufficient. 

3.  Same— The  court  properly  refused   to  tejl  the  jurv  thev  should  deduct 
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from  the  damages  found  the  proceeds  of  the  property  sold,  Done  of  the  pro. 
ceedH  having  been  paid  to  plaintiff.  He  oan  not  be  required  to  look  to  the 
sheriff. 

4.  Same-— The  market  value  is  the  test  of  the  value  of  the  property  sold— 
not  what  it  brought  at  that  sale. 

Sweeney  &  Son  for  appellants;  George  W.  Williams  &  Son  for  appellee. 
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CLAY  v.  CHENAULT. 
(Filed  February  5,  1889-Not  to  be  reported.) 
Construction  of  deed— While,  as  a  general  rule,  the  habendum  of  a  deed 
must  give  way  to  the  granting  words  when  clearly  contradictory  of  them, 
yet  it  should  be  restored  to  equally  with  the  other  parts  of  the  instrument 
to  arrive  at  the  intention  of  the  maker,  which  must  govern  when  ascertain- 
able. 

By  the  granting  clause  of  a  deed,  which  recited  the  payment  of  the  pur. 
chase  price  by  C  the  father  of  the  grantee,  land  was  conveyed  to  L,  haben- 
dum:  "To  have  and  to  hold  said  lots  of  ground  to  the  said  Land  the 
children  of  his  body,  lawfully  begotten,  but  in  case  of  his  death  without 
children  or  their  descendants,  then  to  revert  to  and  descend  at  his  death  to 
the  said  C  and  his  heirs  and  assigns  in  feo  forever,  and  the  said  C  reserves, 
during  the  minority  of  the  said  L,  the  right  to  control  the  use  and  possession 
of  said  lots,  and  to  collect  the  rents  and  profits  for  the  benefit  of  said  L." 
Held— That  L  takes  an  estate  for  life,  remainder  to  his  children,  and  in  case 
of  his  death  without  children  or  their  descendants,  then  the  estate  to  go  to 
C  and  his  heirs  in  fee,  it  being  manifest  from  the  entire  instrument  that 
such  was  the  intention  of  the  parties.  Therefore,  L  can  not  pass  by  deed  a 
fee  simple  title  to  the  property  conveyed. 

C.  F.  &  A.  R.  Burnani  for  appellant. 

Appeal  from  Madison  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  only  question  in  this  case  is,  whether  appellant,  Lawney  Clay,  was, 
by  the  deed  made  to  him  in  1874,  invested  with  the  fee  simple  title  to  two- 
lots  of  land,  which  he  has  sold  and  agreed  to  convey  to  appellee,  Chenault. 
The  granting  and  habendum  clauses  of  that  deed  are  as  follows:  "That  the 
parties  of  the  first  part,  and  in  consideration  of  the  sum  of  $3,500,  of  which 
the  receipt  is  hereby  acknowledged,  payment  of  the  same  having  been  made 
by  C.  M.  Clay  for  the  grantee  herein,  have  granted,  bargained  and  sold  and 
hereby  sell,  alien  and  convey  to  the  party  of  the  second  part,  the  lots  or  par- 
eels  of  land  situated,  etc.    *    *    *    To  have  and  to  hold  said  lots  of  ground 
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to  the  said  Lawnoy  Clay,  and  the  children  of  his  body,  lawfully  begotten, 
but  in  case  of  his  death  without  children,  or  their  descendants,  then  to  re- 
vert to  and  descend  at  his  death  to  the  said  C.  M.  Clay  and  his  heirs  and 
assigns  in  fee  forever.  And  the  said  C.  M.  Clay  reserves,  during  the  minority 
of  the  said  Lawney  Clay,  the  right  to  control  the  use  and  possession  of  said 
lots,  and  to  collect  thB  rents  and  profits  for  the  benefit  of  said  Lawney  Clay." 

Construing  that  deed  according  to  the  plain  meaning  of  the  language  used, 
it  is  manifest  the  intention  of  the  parties  was  to  convey  to  the  vendor, 
Lawney  Clay,  only  a  life  estate  in  the  lots,  and  when  it  is  considered  that 
the  consideration  was  wholly  paid  by  C.  M.  Clay,  the  father,  whose  wishes 
alone  controlled,  the  vendor,  Lawney  Clay,  being,  at  the  time,  an  infant,  it 
is  almost  impossible  to  avoid  that  conclusion.  And  the  intention  being  thus 
clear,  whatever  seeming  repugnancy  there  may  be  between  the  different 
clauses  of  the  deed  must,  if  possible,  be  reconciled,  giving  to  each  meaning 
and  effect,  but  to  no  part  such  meaning  or  force  as  will  defeat  the  interest, 
as  manifested  by  the  whole  instrument.  As  said  in  Henderson  v.  Mack,  S3 
Ky.,  379,  "the  office  of  the  habendum  clause  in  a  deed  is  to  limit  and  define 
the  estate  granted,  and  while,  as  a  general  rule,  it  must  give  way  to  the 
granting  words  of  the  deed,  when  clearly  contradictory  of  them,  yet  it  should 
certainly  be  resorted  to  equally  with  the  balance  of  the  instrument  to  arrive 
at  the  intention  of  the  maker,  whioh  must  govern  when  ascertainable." 
Section  10,  article  1,  chapter  63,  General  Statutes,  provides:  "If  any  estate 
shall  be  given  by  deed  or  will  to  any  person  for  his  life,  and  after  his  death 
to  his  heirs  or  the  heirs  of  bis  body,  or  bis  issue  or  descendants,  the  same 
shall  be  construed  to  be  an  estate  for  life  only  in  such  person,  and  a  remain- 
der in  fee  simple  to  bis  heirs,  or  the  heirs  of  his  body,  or  his  issue  or  descend- 
ants." 

The  words  used  in  the  habendum  clause,  properly  construed,  mean  an 
estate  for  the  life  of  Lawney  Clay,  remainder  to  his  children,  and  in  case  of 
his  death  without  obildren,  or  their  descendants,  then  the  estate  to  go  to  C. 
M.  Clay  and  his  heirs  in  fee.  If  such  is  not  the  meaning  intended,  we  are 
unable  to  see  what  purpose  the  parties  had  in  providing  for  the  disposition 
of  the  estate  in  case  of  the  death  of  Lawney  Clay.  It  seems  to  us  to  hold 
that  the  appellant  has  and  can  pass  by  deed  a  fee  simple  title  to  the  lots  in 
question,  would  be  contrary  to  the  plain  intention  of  the  parties  to  the  deed 
from  Brown  and  wife,  and  consequently  the  lower  court  properly  adjudged 
appellee,  the  purchaser,  should  not  be  required  to  pay  the  purchase  price  and 
accept  the  deed  of  appellant. 

Wherefore,  the  judgment  dismissing  the  action  Is  affirmed. 


DAVIS  v.  CORNELIUS. 
(Filed  February  6,  1889—  Not  to  be  reported.) 
Dower— Estoppel— While  a  widow  will  be  estopped  from  claiming  dower  as 
against  one  to  whom  she  represented  before  his  purchase  from  the  heir  that 
she  had  no  interest,  the  proof  that  she  made  such  representations  should  be 
more  convincing  than  It  is  in  this  case  before  the  ohancellor  will  deprive  her 
of  dower. 
Clarke  &  Applegate  for  appellant. 
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<J.  L.  Dougherty  for  appellee. 

Appeal  from  Pendleton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  attempt  in  this  case  is  to  divest  the  widow  of  dower  upon  her  represen- 
tations to  the  purchaser  that  she  had  no  interest  in  the  land,  but  that  it  be- 
longed to  her  daughter,  who  .had  married,  and,  together  with  her  husband, 
sold  the  property. 

The  appellant  (the  owner)  says  that  the  appellee  told  him  she  claimed  no 
interest,  and  induced  him  to  mate  the  purchase.  This  is  denied  by  the  ap- 
pellee, and,  on  the  oontrary,  she  says  that  she  always  asserted  her  right. 
Chiles  says  that  long  before  he  purchased  for  Davis  the  appellee  told  him  it 
belonged  to  her  daughter,  and  she  had  given  her  up  the  land.  The  realty 
did,  in  fact,  belong  to  the  daughter.  Her  father,  during  his  lifetime,  had 
made  her  a  deed  of  record  in  the  county  where  all  these  parties  lived.  He 
left  his  widow  in  the  possession  at  his  death,  where  she  continued  to  reside 
until  this  purchase  was  made.  That  the  widow  might  be  estopped  as  others 
from  asserting  a  right  of  ownership  in  property  left  her  by  her  husband,  and 
purchased  by  those  who  relied  on  her  statements  that  she  had  no  interest,  is 
well  settled,  but  the  proof  should  be  more  convincing  than  in  this  case  be- 
fore the  chancellor  would  deprive  her  of  dower  in  the  realty  sold  by  the  heirs. 
She  was  in  the  possession  and  bad  been  for  years,  and  whether  living  with 
her  daughter,  or  the  daughter  with  the  mother,  is  immaterial,  as  the  claim 
of  the  one  was  not  hostile  to  that  of  the  other.  The  deed  was  of  record  under 
which  the  daughter  held.  Her  mother  was  not  a  party  to  it,  and  the  pur* 
Phaser  must  have  known  this  when  investigating  the  title.  It  was  an  easy 
matter  to  have  had  the  mother  unite  in  the  conveyance  by  the  daughter  and 
her  husband,  and  certainly  would  be  more  secure  than  relying  on  conversa- 
tions that  are  detailed  by  the  appellant  and  denied  by  the  appellee,  purport- 
ing to  have  occurred  many  years  before  this  suit  was  instituted.  The  chan- 
cellor below  knew  these  parties,  the  circumstances  surrounding  the  parties, 
•and  was  not  satisfied  that,  under  the  proof,  the  widow  should  be  deprived  of 
her  dower  in  the  property.  In  this  conclusion  we  concur. 
Judgment  affirmed. 


PERKINS  v.  THE   MAYSVILLE    DISTRICT   CAMP   MEETING  ASSO- 
CIATION. 
(Filed  February  7,  1889— Not  to  be  reported.) 

1.  Corporations- Liabilities  for  tort— A  corporation  may  be  made  liable  for 
a  tort,  or  even  an  assault  and  battery  committed  by  its  agents  when  in  dis- 
charge of  a  duty  connected  with  their  employment;  but,  to  make  the  cor* 
poration  liable,  the  act  complained  of  must  be  within  the  object  of  the 
association. 

In  this  action  the  plaintiff  complains  that  his  property  was  seized  by  the 
defendant,  a  camp  meeting  association  chartered  by  the  legislature.  A  tres- 
pass upon  his  close  is  also  alleged,  but  the  manner  of  committing  the  forcible 
«ntry  or  by  whom  does  not  appear.  It  is  also  alleged  that  the  president  of 
the  corporation  prevented  persons  from  being  entertained  by  the  plaintiff, 
and  interfered  with  bis  trade  as  a  merchant  by  telling  others  that  he  had  no 
right  to  sell  his  goods  or  to  entertain  them,  although  on  his  own  premises. 
Held— That  the  petition  does  not  state  a  cause  of  action.    It  does  not  appear 
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that  the  trespass,  if  any,  was  authorized  by  any  aot  of  the  corporation  a* 
suoh:  and  if  the  president  interfered  with  the  plaintiff's  trade  as  alleged,  hfr 
is  personally  liable,  if  any  liability  exists. 

2.  Gamp  meeting  association— Police  regulation— The  plaintiff's  business, 
house  was  a  stable,  erected  on  bis  own  land,  within  one  hundred  yards  of 
the  place  for  religious  worship,  and  under  a  police  regulation  in  defendant's 
charter  designed  to  prevent  the  conduct  of  temporary  business  houses  during 
the  time  the  defendant's  meeting  continued,  the  plaintiff  was  properly  fiued 
in  a  regular  proceeding  before  a  justice  of  the  peace. 

L.  W.  Galbreath  for  appellant. 

Cochran  &  Son  for  appellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

A  corporation  may  be  made  liable  for  a  tort,  or  even  an  assault  ami  battery 
oommitted  by  its  agents  when  in  discharge  of  a  duty  connected  with  its  em- 
ployment and  in  its  exeoution.  (Chitty's  Pleadings,  volume  2,  16  American 
edition.)  To  make  the  corporation  liable  the  act  complained  of  must  be- 
within  the  object  of  the  association.  Here  the  plaintiff  complains  that  his 
property  was  seized  and  taken  possession  of  by  the  corporation.  A  trespass 
upon  his  close  is  all  ged,  but  the  manner  of  committing  the  forcible  entry 
or  by  whom  does  not  appear.  It  is  also  alleged  in  one  count  that  the  presi- 
dent of  the  corporation  prevented  persons  from  being  entertained  by  the 
plaintiff,  and  interfered  with  his  trade  and  calling  as  a  merchant  in  telling 
others  that  he  had  no  right  to  sell  his  goods  and  wares  or  to  entertain  tbem. 
although  on  his  (the  plaintiff's)  own  premises. 

The  District  Camp  Meeting  Association  of  the  Metohdist  Church  was 
chartered  by  an  act  of  the  legislature,  and  to  suppress  disorder,  confusion. 
and  prevent  the  disturbance  of  religious  worship,  a  police  regulation  i*  found 
within  its  charter  enacted  to  prevent  hucksters  and  itinerant  venders  of 
what  may  be  termed  goods,  and  keeping  private  entertainment  in  a  particu- 
lar mode,  calculated  to  disturb  those  assembled  for  religious  devotion.  The 
aot  does  not,  nor  was  it  intended,  tn  interfere  with  any  legitimate  trade  or 
calling,  either  on  one's  own  land  or  off  of  it,  but  to  prevent  the  conduct  of 
temporary  business  houses  for  the  time  only  that  the  meeting  continued.  If 
there  was  a  trespass  on  the  plaintiff's  premises,  it  does  not  appear  that  it  was 
authorized  by  any  act  of  the  corporation  as  such,  and  if  the  president  of  tre 
corporation  interfered  svith  appellant's  trade  by  telling  others  they  ought 
not  to  be  entertained  by  him,  he  is  personally  liable  if  facts  are  alleged  con- 
stituting a  cause  of  action. 

Besides,  we  think  the  answer  filed  to  the  first  count  in  the  petition,  to 
which  the  demurrer  filed  was  overruled,  presented  a  defense  to  the  whole 
charge  as  made  by  the  plaintiff,  and  while  that  count  was  as  defective  a* 
the  other  two,  a  trial  was  had  on  the  merits,  at  least  the  law  and  facts  wwe 
submitted  to  the  court  and  a  judgment  for  the  defendant.  The  plainttfl'a 
business  house  was  a  stable,  erected  on  his  own  land,  within  one  bundled 
yards  of  the  place  for  religious  worship,  and  the  corporation,  in  order  to  en- 
force the  police  regulations  embraced  within  its  charter,  applied  to  a  jostle* 
of  the  peace,  and  had,  under  regular  proceedings,  a  fine  imposed  on  the  ap- 
pellant and  his  partner  for  selling,  etc.,  and  in  discharge  of  the  fine  a  part 
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%*t  the  goods  were  surrendered  to  the  offioors,  and  on  the  admission  of  these 
tacts  the  judgment  was  rendered. 

There  was  nothing  in  the  charter  that  authorized  the  agents  of  the  cor- 
poration to  go  on  plaintiff's  land  or  otherwise  injure  him  in  his  trade,  and 
If  the  president  of  the  appellee,  in  word  or  action,  violated  the  constitutional 
rights  of  the  appellant,  he  is  personally  liable.  On  the  facts  admitted,  the 
justice  was  right  in  not  regarding  appellant's  stable  as  a  place  of  business 
-and  in  suppressing  its  operations. 

Judgment  affirmed. 


MEADOR  v.  MEADOR,  &c. 
(Filed  February  7,  1889.) 
1.  Descent— Lien— Equity— Surety— Land  descended  to  heirs  with  an  exe- 
cution lien  upon  it  for  a  debt  for  which  one  of  the  heirs  was  primarily 
bound,  the  ancestor  being  merely  surety  in  the  debt.  In  a  suit  by  the  heirs 
for  a  division  of  the  land  the  execution  creditor  asserted  his  lien,  and  the 
•chancellor  ordered  that  the  land  allotted  to  the  heir,  who  was  primarily 
liable  for  the  exeoution  debt,  be  first  subjected  to  its  payment.  Held— That 
this  was  proper.  The  fact  that  the  creditor  could  not  have  directed  the  sale 
of  some  particular  portion  of  the  land  presents  no  reason  why  the  chancellor 
ran  not  do  so  in  order  to  prevent  litigation  and  hardship.  The  ancestor,  the 
surety,  could  have  maintained  an  action  to  compel  the  principal  to  discbarge 
the  debt,  or  to  subject  his  property,  first,  to  its  payment,  and  there  is  n,o  rea- 
son why  the  rule  should  not  extend  to  the  heirs  of  the  surety,  when,  as  be- 
tween them  and  the  principal  debtor,  their  property  is  secondarily  liable  for 
the  debt. 

2.   Homestead— Where  property  has  come  to  a  debtor  by  descent  he  may  be 
-entitled  to  a  homestead  therein,  although   the  debt  to  which   it  is  sought  to 
be  subjected  was  created  prior  to  the  time  at  which  ho  received  the  property, 
but  as  the  property  in  controversy  here  descended  with  the  lien  upon  it,  as 
«gainst  that  lien,  the  heir  is  not  entitled  to  a  homestead. 
Chapeze  Wathen  and  C.  O.  Fairleigh  for  appellant. 
J.  W.  Lewis  &  Son  for  appellees. 
Appeal  from  Meade  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

In  1876  the  appellant,  John  H.  Meador,  with  his  father,  Paschal  Meador, 
as  his  surety,  executed  to  R.  J.  Patterson  a  note  for  $3,000,  payable  on  de- 
mand, and  bearing  10  per  cent,  interest  from  date.  About  three  years  there- 
after the  appellant,  with  the  written  consent  of  the  surety,  mortgaged  to 
Patterson  certain  real  estate  to  pay  the  debt.  The  creditor  brought  suit  in 
18F1,  and  obtained  not  only  a  decree  enforcing  the  mortgage  lien,  but  a  per- 
sonal judgment  against  John  H.  and  Paschal  Meador.  A  certain  sum  was 
realized  by  the  sale  of  the  mortgaged  property,  but  not  enough  to  pay  the 
■debt.  An  execution  issued  upon  the  judgment  and  was  levied  upon  two 
tracts  of  land  of  Paschal  Meador,  but  only  one  was  sold,  the  other  remain- 
ing in  lien  under  the  exeoution.  At  this  time  Paschal  Meador  died,  leaving 
the  parties  to  this  aotion,  except  Patterson,  as  his  heirs.  His  widow  made 
several  payments  upon  what  remained  unpaid  of  the  debt,  leaving  a  balance 
still  owing,  however,  of  $286.60  and  interest. 

In  1886  a  portion  of  the  heirs  of  Paeohal  Meador  instituted  legal  proceed- 
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Inga  to  divide  bis  unsold  land,  and  whioh  was  subject  to  the  execution  lien 
of  Patterson  for  the  remainder  of  bis  debt.  A  judgment  was  rendered  there- 
for and  the  division  bad,  a  oertain  portion  of  it  being  allotted  to  the  appel- 
lant as  one  of  the  heirs.  The  appellees  brought  this  action  in  equity  before 
the  confirmation  of  the  division  of  the  land,  asking  that  tbe  interest  of  the 
appellant  in  it  be  first  subjected  to  the  Patterson  execution  lien,  as  he  wsa 
the  principal  in  the  debt;  and,  if  the  division  already  made  should  he  con- 
firmed, that  his  allotted  portion  be  first  sold,  and  if  not,  that  then  his  inter- 
est in  the  land  ba  first  subjected  to  the  payment  of  the  debt. 

The  pleadings  admit  the  facts  above  recited,  and  also  the  insolvency  of  the 
appellant.  A  demurrer  to  the  petition  having  been  overruled,  the  appellant 
filed  an  auswer  averring  that  the  execution  levy  was  upon  tbe  entire  tract 
of  land;  that  he  was  a  housekeeper  with  a  family;  owned  no  real  estate  save 
his  interest  in  this  land,  which  was  worth  less  than  $1,000,  and  that  as  soon 
as  the  division  of  it  among  tbe  heirs  was  completed,  he  intended  to  use  bis. 
portion  as  a  homestead.  A  demurrer  was  sustained  to  the  answer,  and  judg- 
ment entered,  directing  that  the  portion  of  the  land  which  bad  now  been 
confirmed  to  the  appellant  should  be  first  subjected  to  the  payment  of  tbe 
remainder  of  tbe  debt.  He  now  complains.  It  is  admitted  he  was  the  prin- 
cipal in  the  debt,  and  that  he  is  insolvent.  It  appears  his  father,  although 
only  his  surety,  was  compelled  by  execution  sale  to  pay  a  considerable  por- 
tion of  what  has  heretofore  been  paid  up-jn  the  debt. 

Xo  equity  in  favor  of  the  appellant  addresses  itself  to  the  court,  and  the 
inqi>iry  arises,  did  any  legal  reason  or  rule  exist  forbidding  the  suhjection 
of  his  interest  in  the  land  to  the  payment  of  his  debt,  or  in  the  manner  ap- 
pellees have  adopted  to  reach  it  J1 

It  is  urged  that  the  demurrer  to  the  petition  should  have  been  sustained^ 
because  the  execution  lien  was  upon  all  and  not  a  part  of  the  land,  and  as 
tbe  creditor  could  not  have  directed  the  sale  of  a  particular  portion  of  it. 
neither  could  the  chancellor:  also  because  the  creditor's  remedy  wa«  com- 
plete at  law  as  well  as  that  of  the  appellees,  they  having  a  right  as  is  claimed 
after  payment  of  the  judgment  and  its  assignment  to  them,  to  enforce  it 
against  the  appellant's  portion  of  the  land.  The  execution  creditor  is  not 
complaining.  It  is  only  the  principal  debtor,  who  rightfully  and  legally  ia 
the  one  to  pay  the  debt.  Moreover,  the  chancellor  has  not  lifted  the  lien 
from  all  the  land  and  placed  it  upon  part  of  it,  but  has  merely  directed  that, 
in  enforcing  it,  the  land  of  the  party  who  is  primarily  bound  for  the  d»*bt 
shall  he  first  subjected  This  is  certainly  a  proper  office  of  equity.  Beeauaa 
the  creditor,  at  his  carpice,  couid  not  have  directed  the  sale  under  his  execu- 
tion of  some  particular  portion  or  interest  in  the  land,  presents  no  reason 
why,  to  prevent  additional  litigation,  hardship,  and  probably  loss  to  itino- 
oant  parties,  the  chancellor  should  not,  upon  a  proper  state  of  case,  interfere 
and  control  the  manner  of  the  sale. 

Prior  to  the  adoption  of  the  Code  of  Practice  a  surety  could  maintain  a 
bill  to  compel  the  principal  to  discharge  the  debt.  (Morrison  v.  Poyntz.  7 
D-ina,  307.)  The  Code,  section  661,  expressly  gives  this  right.  It  avoida 
multiplicity  of  action,  and  is,  moreover,  just  to  the  surety.  It  is  more  ade- 
quate to  his  protection  than  any  legal  remedy.  This  is  all  the  appellees, 
have  done.  Their  property  being  liable  to  the  creditor,  they  stand  in  the 
plaoe  of  their  ancestor,  and  he  unquestionably  could  have  maintained  an 
aotion  to  c>mp<]  the  appellant  to  discharge  the  debt,  or  to  subject  bis  prop- 
erty first  ti  its  payment.  We  see  no  reason  why  tbe  rule  should  not  extend 
^o  the  heirs  of  the  surety  when,  as  between  them  and   the  principal  debtor* 
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their  property  is  secondarily  liable  for  the  debt.  If  it  be  subjected  to  its 
payment  they  can  look  to  him  for  reimbursement,  and  if  the  property  of 
both  the  principal  and  the  surety  be  in  lien  to  the  creditor,  the  principal, 
who,  as  between  himself  and  the  surety,  is  both  morally  and  legally  first 
bound  to  pay,  can  not  be  heard  to  say  that  equity,  the  great  foundation  of 
remedial  justioe,  can  not  compel  him  to  do  so. 

The  fact  that  one  who  is  otherwise  entitled  to  a  homestead  acquires  it  after 
the  creation  of  the  debt,  does  not  deprive  him  of  the  right  to  it  if  it  comes  by 
descent.  In  suoh  a  case  no  estate  of  the  debtor  has  been  divested,  and  the 
creditor  oan  not  say  that  the  means  upon  which  he  relied  for  payment  have 
been  thus  invested.  He  has  no  ground  of  complaint.  The  statute  denies 
the  debtor  the  homestead  if-obtalned  by  purchase  by  him,  beoause  it  is  prob- 
able the  possession  of  the  very  means  thus  used  enabled  hi  in  to  obtain  the 
credit;  but  this  reason  for  its  liability  in  case  of  purchase  fails  where  he  gets 
It  by  descent.  (Jewell  v.  Clark's  Ex'or,  78  Ky.,  308.)  In  the  case  now  pre- 
sented, however,  the  lien  was  created  upon  the  land  when  it  belonged  to 
Paschal  Meador.  It  descended  to  the  appellant  with  the  lien  upon  it,  and 
as  against  it  he  has  n)  homestead. 

Judgment  affirmed. 


WILLIAMS,  &o.  v.  GAITSKILL'S  ADM'R,  &c. 
(  Piled  Deoember  20,  18S8— Not  to  be  reported. ) 

Liens— J.  purchased  land  under  an  execution  against  A.  for  much  less  than 
its  value.  He  afterward  conveyed  the  lund  to  H.,  in  consideration  that  H. 
would  pay  certain  debts  mined  in  the  deed,  among  them  a  debt  to  G.,  for 
which  J.  was  bound  as  A.  's  surety.  H.  g*ve  his  notes  for  some  of  the  debts, 
among  them  the  debt  to  G.  Thereafter  H.  conveyed  the  land  buck  to  A.,  in 
consideration  thit  A.  would  pay  certain  debts  for  which  H.  was  bound, 
naming  them,  the  debt  to  G.  being  one  of  them.  The  deed  recites  that  a 
lien  is  retained  to  secure  a  compliance  on  the  port  of  A.,  "but  it  is  not  in- 
tended to  give  a  lien  to  any  one  but  H."  A.  having  made  an  assignment 
for  the  benefit  of  creditors,  his  assignee  resists  G.'s  claim  to  a  lien,  although 
A.  has  never  complied  with  his  agreement  with  H.  Held— That  G.  is  en- 
titled to  a  lien. 

Cornelison  &  Mitchell  for  appellants. 

W.  H.  H>lt  and  B.  J.  Peters  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

A  tract  of  400  acres  of  land  was  purchased  by  J.  J.  Anderson  under  an  exe- 
cution against  Josiah  Anderson  for  much  less  than  its  value.  In  November, 
1872,  J.  J.  Anderson  conveyed  this  land  to  P.  A.  Howard,  in  consideration 
that  he  (Howard)  would  pay  certain  debts  therein  named,  and  among  them 
a  debt  to  John  Galtskill  for  several  thousand  dollars.  These  debts  J.  J.  An- 
derson was  liable  for  as  the  surety  of  Josiab  Anderson.  Howard  gave  his. 
notes  for  some  of  the  debts,  among  them  the  debt  to  Gaitskill,  but  never 
paid  it,  and  became  a  bankrupt.  A  suit  was  then  instituted  to  enforce  a 
lien  on  this  land  for  the  Gaitskill  debt  and  other  debts  secured  by  the  deed 
to  Howard.  Howard,  in  December,  "1874,  conveyed  the  land  back  to  Josiah 
Anderson,   in  consideration  that  Anderson  would  pay  certain  debts  upon 
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which  Howard  was  bound,  naming  them,  the  debt  to  Gaitsklll  being  one  of 
them.  The  deed  from  Howard  to  Anderson  recites  that  a  lien  is  retained  to 
secure  a  compliance  on  the  part  of  Josiab  Anderson,  but  it  is  not  intended 
to  give  a  lien  to  any  one  but  Howard.  Josiah  Anderson  had  become  a  bank- 
rupt shortly  before  the  reconveyance  was  made  to  him  by  Howard,  and  it 
was  not  pretended  than*  the  Gaitskill  debt  had  been  paid.  This  debt  was  a 
lien  by  the  deed  of  1872,  and  also  a  lien  by  the  deed  of  Howard  to  Josiah 
Anderson,  and  Josiah  Anderson,  the  appellant  here,  or  his  assignee,  is  now 
claiming  the  absolute  right  to  the  land  without  having  complied  with  his 
agreement  with  Howard.  It  is  not  necessary  to  comment  on  the  facts  of  this 
case.  The  execution  of  the  note  to  Williams  and  Trimble  that  has  never 
made  its  appearance,  and  the  obligees  on  one  of  them  ignorant  of  the  fact 
that  suoh  a  note  was  in  existence;  the  relation  of  the  parties  who  are  antag- 
onizing the  claim  of  Gaitskill  in  this  case  towards  each  other,  and  the  pecu- 
liar nature  of  the  lien  reserved  in  the  deed  by  Howard,  leave  but  little  room 
to  doubt  the  real  purpose  of  this  reconveyance. 

The  judgment  below  is  affirmed.    Judge  Holt  not  sitting. 

To  a  petition  for  rehearing  Judge  Pryor  delivered  the  following  response 
to  the  court : 

It  is  evident  from  the  pleadings  in  this  case  that  Williams  never  bad  ant 
valid  claim  against  Josiah  Anderson  or  Howard,  and  that  the  item  of  In- 
debtedness of  $4,000,  which  is  the  13,400  note  and  interest  in  the  deed  from 
Howard  to  Anderson  on  the  part  of  Howard,  or  of  the  Andersons  to  Williams 
and  Trimble,  never,  in  fact,  had  an  existence.  Trimble,  to  whom  the  debt 
was  payable,  or  a  part  of  it,  never  heard  of  the  claim,  and  Williams,  vbo 
sets  up  the  $2,400  note  in  the  old  record,  and  also  in  the  new,  makes  no  effort 
to  show  the  justice  of  his  claim,  although  it  is  alleged  to  be  ficticious  by 
Gaitskill  in  his  reply  to  the  answer  and  cross  petition  of  Williams.  Trimble 
says  that  Howard  owed  them  nothing,  and  it  is  plain  that  the  claim  is  with- 
out merit,  and  equally  so  the  claim  of  Josiah  Anderson. 

Petition  overruled. 


FRAZIER  v.  CLARK,  &c. 

(Filed  February  16,  1889.) 

1.  Measure  of  damages— The  plaintiffs  allege  in  their  petition  that  they 
entered  into  a  contract  with  defendant  to  saw  into  lumber  all  the  timber  on 
a  certain  tract  of  land,  for  which  they  were  to  be  paid  a  certain  price  per 
hundred  feet;  that  they  were  to  commence  on  a  certain  day  and  saw  exclu- 
sively for  defendant  until  the  timber  was  exhausted;  that  they  purchased  a 
mill  and  offered  to  comply  with  their  contract,  but  defendant  refused  to  per- 
mit them  to  do  so;  that  they  could  have  sawed  a  certain  quantity  of  lumber, 
and  that  by  reason  of  the  breach  of  the  contract  .they  were  damaged  in  the 
sum  of  $2,000,  for  which  they  ask  judgment.  It  appears  from  the  testimony 
that  the  plaintiffs  began  to  operate  their  mill  prior  to  the  time  at  which 
they  were  to  begin  work  for  defendant,  and  continued  to  operate  it  for  got- 
earl  months  thereafter,  and  until  they  sold  it,  and  that  the  sawing  was  u 
profitable  as  it  would  have  been  if  under  the  contract  with  defendant    Held 
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«^That  tbe  plaintiffs  are  entitled  to  recover  only  the  actual  damages  sus- 
tained and  that  as  no  actual  damages  are  either  alleged  or  proved,  they  are 
entitled  to  recover  only  nominal  damages. 

2.  Motion  for  new  trial— The  verdict  was  returned  July  16,  188H.  The  mo- 
tion for  new  trial  was  made  July  19.  A  Sunday  intervened.  Held— That 
the  motion  was  in  time. 

3.  Appeals  from  Superior  Court— Practice— Where  an  appeal  has  been  heard 
in  the  Superior  Court  on  its  merits,  and  certified  to  this  court  as  involving 
«  novel  and  important  question,  mere  rules  of  practice  not  taken  advantage 
of   in   the-  Superior  Court  will   not  be  considered  here,  whether  tbe  appeal 

,  was  granted  at  tbe  instance  of  the  appellant  or  the  appellee. 

This  appeal  was  beard  in  the  Superior  Court  on  its  merits,  and,  upon  ap- 
pellant's motion,  was  certified  to  this  court  as  involving  a  no\el  and  im- 
portant question.  No  question  was  made  in  the  Superior  Court  as  to  the 
bill  of  exceptions  or  the  motion  for  a  new  trial.  It  is  insisted  in  this  court 
for  the  first  time  that  the  motion  for  a  new  trial  was  not  made  in  time,  and 
that  the  bill  of  exceptions  can  not  be  considered  because  filed  in  vacation. 
Held— That  these  questions  will  not  now  be  considered. 

W.  W.  Lyles,  R.  S.  Bevier  and  M.  B.  Bowden  for  appellant. 

W.  F.  Browder  for  appellees.  % 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  alleged  in  the  petition  of  the  appellees  that  they  entered  into  a  con- 
tract with  the  appellant,  Frazier,  to  saw  for  the  latter  all  tho  timber  on  a 
certain  tract  of  land  into  merchantable  lumber,  for  which  they  wore  to  be 
paid  at  the  rate  of  U3Hi  cents  for  ev^ry  hundred  feet.  They  were  to  begin 
sawing  on  a  certain  day,  and  continue  until  they  had  completed  their  con- 
tract, and  also  were  to  saw  exclusively  for  Frazier  until  the  timber  was  ex- 
hausted. They  allege  they  purchased  the  sawmill  and  offered  to  perform  the 
contract,  but  Frazier  refused  to  permit  them  to  go  upon  his  land  or  comply 
with  their' agreement;  that  they  could  have  sawed  not  less  than  two  million 
feet  of  lumber,  and  claim  that  by  reason  of  the  breach  on  the  part  of  the  ap- 
pellant they  were  damaged  in  the  sum  of  82, (XX).  There  is  much  conflicting 
testimony  on  the  issue  as  to  whether  any  such  contract  was  made  as  is 
alleged,  but  the  testimony  for  the  appellees  conducing  to  establish  such  a 
contract,  and  the  jury  so  finding,  the  principal  question  arising,  in  this  case 
is  as  to  the  measure  of  damages.  The  details  of  the  contract  are  not  all 
given,  buc  only  so  much  as  is  necessary  to  determine  the  legal  question  in- 
volved. The  action  was  instituted  within  three  weeks  from  the  date  at 
which  the  execution  of  the  contract  was  to  begin.  The  court  below,  in  in- 
structing tbe  jury,  said  that,  as  the  appellant  had  admitted  that  the  timber 
would  have  produced  two  millions  of  feet,  that  quantity,  at  a*.1..;  cents  per 
hundred  feet,  is  the  basis  of  recovery,  and  after  deducting  from  it  the  cost 
cf  sawing  and  stacking  the  lumber  as  provided  by  the  contraot,  the  remain- 
ing sum  is  the  amount  the  appellees  should  recover. 

It  is  made  to  appear  from  tbe  testimony  that  the  appellees  were  running 
their  mill  for  others  prior  to  and  at  the  time  at  which  the  contract  with  the 
•appellant  was  to  begin,  and  further,  that  their  mill  was  provided  with  all 
the  timber  it  could  saw  from  the  time  the  appellees  bought  it  until  sold  by 
them,  paying  as  much  as  Frazier's  contract  would  have  paid  them.  The 
mill  was  idle  about  three  weeks,  and  no  longer,  and  continued  sawing  after 
jt  was  sold.     No  loss  of  work  or  sawing  has  been  alleged  or  proven,  but,  on 
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the  contrary,  the  testimony  tends  to  show  that  the  appellees  have  sustained 
onlj  nominal  damages.  The  case  is  thus  presented  by  the  proof:  The  appel- 
lant employs  appellees,  with  their  mill,  to  go  npon  his  land  and  saw  two 
million  feet  of  lumber,  and  not  to  saw  for  others  until  the  contract  is  com- 
pleted. The  appellant  refuses  to  permit  appellees  to  enter  and  perform  tbeir 
contract.  The  services  of  the  appellees  and  their  mill  were,  in  violation  of 
their  contract,  dispensed  with,  and  the  appellees,  as  their  own  engineer  and 
witness  testifies,  operated  the  mill  from  May  preceding  the  1st  day  of  June, 
when  the  work  for  appellant  was  to  begin,  until  Christmas  of  the  same  year, 
and  the  sawing  was  as  profitable  as  it  would  have  been  if  running  under  the 
oontraot  with  appellant.  If,  therefore,  the  appellees  are  permitted  to  recover 
the  entire  profit  that  could  have  been  realized  on  the  contract  with  the  ap- 
pellant, and  have  run  their  mill  continuously  with  the  same  profit  for  others, 
they  are  permitted  to  recover  or  make  double  profits.  The  amount  of  recovery 
in  a  case  like  this  is  the  actual  damages  sustained.  Suppose  the  appellees 
bad  brought  their  action  after  the  time  for  the  performance  of  the  contract 
on  their  part,  and  it  had  been  made  to  appear  from  the  testimony  that  they 
had,  by  the  use  of  tneir  mill  and  their  own  services  in  running  it,  made 
more  profit  than  they  could  have  realized  from  the  contract  with  appellant, 
will  it  be  insisted  that  the  appellees  could  reoover  more  than  nominal  dam- 
ages!-' If  charged  with  the  profit  tiiat  could  have  been  made  during  the 
period,  it  would  be  just  and  equitable  that  appellant  should  be  credited  by 
the  value  of  the  use  of  the  mill  by  the  appellees  for  the  same  time;  and  if, 
in  summing  up  the  profits,  the  appellees  have  lbst  nothing,  them  has  been 
no  injury. 

The  instruction  given  in  this  case  makes  the  offer  to  perform  equivalent  to 
actual  performance,  when  appellees  were  only  entitled  to  the  actual  damages. 
They  had  equally  as  profitable  employment  in  the  same  county  and  neigh- 
borhood, and,  therefore,  lost  nothing,  looking  to  their  own  testimony.  The 
criterion  of  recovery  for  the  sale  and  delivery  of  personal  property  where 
there  is  a  breach  is  the  difference  between  the  price  to  be  given  and  the  value 
of  the  property  at  the  time  and  plaoe  of  delivery;  but  the  case  presented  here 
is  not  within  that  class,  and  in  ascertaining  the  actual  loss  sustained,  if  the 
appellees,  with  their  personal  services,  connected  with  the  operation  of  tbeir 
mill,  have  sustained  no  damage,  there  is  no  reason  for  making  the  appellant 
pay  the  profit  they  have  already  received,  for  all  the  complaining  party  is 
entitled  to  is  a  just  recompense  for  the  actual  injury  sustained. 

The  principle  governing  this  case  is  similar  to  that  iu  regard  to  contracts 
for  personal  services,  as  in  the  case  of  Whittaker  v.  Sand i for.  1  Dnvall.  tS6I- 
Whittaker  was  to  serve  Sandifer  for  one  year  as  an  overseer  on  his  farm  for 
a  fixed  sum.  Sandifer  discharged  him  after  Whittaker  had  been  In  his  ser- 
vice for  some  months,  and  the  result  was  an  action  to  recover  the  price 
agreed  to  be  paid  for  the  year's  labor,  in  which  it  was  held  by  this  eoort 
that  he  was  entitled  only  to  the  actual  damage  sustained,  and  determining 
in  effect  that  if  he  bad  equally  profitable  employment-after  his  discharge  the 
damages  would  be  nominal.  In  the  case  of  Petrie  v.  Lane,  58  Micb..  687, 
the  plaintiffs  owned  a  saw  mill,  and  agreed  to  saw  four  million  feet  of  logs, 
to  be  delivered  by  the  defendant  in  a  certain  year,  the  plaintiffs  to  be  paid  a 
fixed  price  for  sawing.  The  logs  were  not  delivered,  and  the  plaintiffs  sued 
for  the  loss  of  profits,  and  insisted  that,  as  a  matter  of  law,  tbey  were  en- 
titled to  all  the  profits  they  could  have  made  on  the  contract,  regardless  of 
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tbe  actual  damage  they  bad  sustained.  Tbeir  mill  was  not  closed,  but 
working  all  tbe  time,  sawing  lumber  to  its  fullest  capacity,  upon  whicb 
they  made  like  profits,  and  by  giving  them  the  same  profits  against  the  de- 
fendant tbey  were  doubling  the  capacity  of  their  mill,  as  well  as  their  profits. 
As  tbe  right  of  recovering  actual  damages  in  that  oase  was  disclaimed,  tbe 
judgment  for  the  defendant  was  affirmed.  This  is  a  muoh  stronger  case 
against  the  reoovery  than  the  case  cited.  Here  the  appellant  bad  contracted 
for  tbe  service  of  the  appellees  in  connection  with  the  operation  of  their  mill, 
for  such  a  time  as  would  enable  them  to  saw  tbe  timber  on  his  farm,  the 
use  of  the  mill  to  be  applied  to  the  sole  purpose,  and  no  other,  without  the 
consent  of  the  appellant.  There  was  a  breach  of  the  contract  by  the  defend- 
ant, and  the  appellees,  with  their  mill,  proceeded  at  once  to  saw  for  others, 
running  continuously  for  the  period  of  seven  months,  and  until  sold  by  the 
appellees,  making  as  much  or  more  profit  than  would  have  been  made  if 
tbe  contract  had  not  been  violated  by  the  defendant.  There  was  no  sale  of 
the  timber  to  the  appellees,  or  such  stipulations  in  the  contract  as  would 
bring  the  case  within  the  rule  as  to  the  measure  of  damages  when  applied 
to  a  breach  for  the  failure  to  deliver  personal  property,  er  in  the  case  of  or- 
dinary contracts  for  the  refusal  to  permit  the  execution  of  specific  work. 
The  machinery  must  be  used,  and  not  allowed  to  remain  idle,  that  the  owner 
might  speculate  on  tbe  probable  profits  to  be  derived  from  the  particular 
undertaking.  If  A,  with  his  machine,  undertakes  to  thresh  the  grain  of  B 
on  a  named  day  at  a  fixed  price  per  bushel,  and  B  declines  to  pern.it  the 
work  to  be  done,  it  does  not  follow  as  a  matter  of  law  that  A  can  recover 
the  contraot  price,  less  the  costs  of  his  hands,  as  his  damages.  If  he  should 
employ  his  machine  in  threshing  a  like  quantity  of  grain  for  others  on  the 
same  day,  with  no  loss  of  time  or  inconvenience  by  reason  of  B's  conduct, 
tbe  injury  is  nominal  only.  In  this  case  there  was  no  al legation  of  any 
extra  expense,  loss  of  time,  or  any  special  injury  alleged  or  proven  l>y  the 
appellees,  nor  their  failure  to  obtain  like  employment  with  like  proflis,  or, 
if  obtained,  for  less  profit  than  that  to  be  realized  from  the  contract  with 
appellant;  but  a  general  averment  that  actual  damages  had  been  sustained 
to  the  amount  of  $2,000,  when  the  proof  shows  that  no  actual  in  ury  had 
been  sustained.     Nomina)  damages  should  have  been  awarded. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  set  aside 
the  verdict,  grant  the  appellant  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion.  Under  this  view  of  the  case  we  have  not  considered  the 
other  questions  raised.  If  the  appellees  c.tn  amend  their  petition,  the  answer 
can  then  controvert  the  amount  of  lumber  that  is  alleged  could  have  been 
made  from  the  timber,  etc. 

(Response  to  petition  for  rehearing— Filed  March  14,  1880. ) 

The  silence  of  this  court  in  regard  to  the  questions  raised  in  the  last  brief 
of  counsel  was,  of  itself,  sufficient  to  suggest  that  his  brief  filed  on  the  ap- 
peal from  the  Superior  Court  had  not  been  read  or  considered,  and,  there- 
fore, some  explanation  is  required  why  the  questions  raised  were  not  disposed 
of.  The  case  was  appealed  from  the  Superior  Court  to  this  court,  and  in- 
volved an  Interesting  question  in  regard  to  the  measure  of  damages.  The 
question  made  and  decided  was  certified  by  the  Superior  Court  as  novel  and 
of  sufficient  importance  to  be  passed  on  by  this  court,  and  in  the  examina- 
tion of  the  record  the  briefs  of  counsel  on  each  side  were  found  attached  to. 
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It,  and  were  oa  re  fully  road  and  considered  on  the  hearing.  The  brief  fiUd 
by  counsel  now  complaining,  and  considered  by  this  court,  discussed  the 
merits  of  the  controversy  arising  on  the  evidence  and  the  instructions,  and 
with  a  full  presentation  of  the  questions  certified  by  the  Superior  Court. 
this  oouit  rendered  the  opinion,  reversing  the  judgment  below,  differing 
with  the  Superior  Court  as  to  the  measure  of  damages.  There  was,  in  fact, 
a  reversal  in  both  courts  on  that  point,  and  it  was  the  certificate  from  the 
Superior  Court  that  enabled  this  court  to  determine  the  question.  We  nave 
examined,  sinoe  the  petition  was  filed,  the  brief  filed  by  the  appellee  in  this 
court,  and  find  two  questions  raised  that  were  not  made  in  the  Superior 
Court  or  considered  here.  The  first  is,  that  the  motion  for  a  new  trial  wag 
not  made  in  time.  The  verdict  was  rendered  on  the  16tb  of  July  and  the 
motion  was  not  made  until  the  19th  of  the  month.  An  examination  of  the 
calendar  will  show  that  Sunday  intervened  between  the  two  periods  in  the 
year  188(5,  when  the  trial  was  had,  and,  therefore,  the  motion  was  beard  or 
made  in  proper  time.  The  second  objection  is,  that  the  bill  of  evidence  wai 
not  filed  during  term  time,  but  in  the  clerk's  office,  under  an  order  giving 
the  appellant  sixty  days  in  which  to  prepare  the  bill.  It  was  signed  lir  the 
judge,  and  there  is  no  order  showing  that  it  was  ever  filed  in  court.  These 
facts  appear,  but  it  still  further  appears  that  no  motion  was  made  in  the 
Superior  Court  to  strike  the  bill  of  evidence  from  the  record,  either  because 
it  was  not  filed  in  time  or  for  the  reason  that  the  motion  for  a  new  trial  wae 
not  made  within  theHhree  days.  The  case  was  then  presented  and  heard  on 
its  merits,  and  the  evidence  discussed  by  counsel  as  being  part  of  the  record. 
Now  this  court,  instead  of  deciding  the  important  question  involved.  Is  called 
on  to  determine  what  parts  of  the  record  are  to  be  considered,  and,  in  effect, 
to  dismiss  the  appeal  if  the  pleadings  sustain  the  judgment,  without  regard 
to  the  evidence  or  the  instructions. 

These  objections  came  too  late  from  either  party,  and  the  fact  that  the 
appeal  was  granted  at  the  instance  of  the  appellant,  can  make  no  difference. 
While  all  laws  regulating  appeals  from  other  courts  to  the  Court  of  Appeal?, 
so  fur  as  the  same  are  applicable,  regulate  appeals  to  this  court  from  the 
Superior  Court,  that  court  has  the  jurisdiction  to  hear  and  determine  finally 
questions  arising  in  a  ease  like  the  one  before  us;  and  to  permit  either  party, 
after  an  argument  in  that  court  on  the  merits  and  a  decision  rendered  either 
way,  to  muke  a  motion  to  dismiss  on  either  of  the  grounds  stated,  would  be 
trifling  with  the  administration  of  justice,  and  imposing  such  useless  labor 
on  the  Superior  Court  in  the  investigation  of  intricate  legal  questions  that 
<j:in  not  be  sanctioned.  The  rules  of  practice,  if  not  taken  advantage  of  in 
the  Superior  Court  by  having  them  passed  on,  will  not  be  considered  here- 
The  appeal  is  allowed  to  this  court  merely  because  the  legal  questions  raised 
are  involved  in  doubt,  and  not  that  we  may  exercise  the  right  of  dismissal 
because  the  record  is  defective,  when  no  such  point  has  been  made  in  that 
court.  Mere  irregularities  in  the  proceedings  of  inferior  courts  to  the  circuit 
court  are  disregarded,  and  with  a  court  of  the  dignity  and  learning  of  the 
Superior  Court  to  hold  that  questions  involving  mere  motions  to  dismiss 
that  were  never  raised  in  that  court,  are  to  be  disposed  of  on  the  certificate 
from  that  court  asking,  in  effect,  a  decision  of  the  legal  questions  raised 
that  determine  the  merits  of  the  controversy,  would  bo  not  only  trifling 
with  the  labors  of  that  court,  but  a  plain  disregard  of  the  purpose  for  which 
the  appeal  is  granted. 

Petition  overruled. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BERRY,  BY,  &c. 
(Filed  February  7,  1889.) 
Evidence— In  this  action  against  a  railroad  company  to  recover  for  an  in- 
jury to  tbe  plaintiff,  a  boy  about  fourteen  years  old,  alleged  to  have  been- 
caused  by  a  defective  platform,  by  means  of  which  the  plaintiff  was  thrown, 
under  a  moving  train  and  crushed,  it  was  not  competent  for  the  defendant 
to  prove  that  the  plaintiff  was  in  the  habit  of  jumping  on  moving  tiains  at 
that  place,  and  had  been  warned  of  the  danger.     The  plaintiff  having  testi- 
fied positively  that  the  injury  was  caused  by  his  stepping  on  a  rotlen  plank 
in  the  platform  and  being  thrown   under  the  train,  and  his  statement  cor- 
roborated by  convincing  olrcumstances,  such  testimony  was  not  competent 
either  to  impeach  the  plaintiff  or  to  show  that  the  injury  was  caused  by  his. 
negligence. 
Barnett,  Noble  &  Barnett  and  Wm.  Lindsay  for  appellant. 
Baker,  Kinney  &  Kinney,   O'Neal,  Jackson  &  Phelps  and  Jas.  W.  Head 
for  appellees. 
Apreil  from  Jefferson  Court  of  Common  Pleas. 
Opinion  of  the  court  by  Judge  Pry  or. 

The  appollee,  Berry,  a  boy  about  fourteen  years  of  age,  at  the  instance  of 
Mrs.  McGee,  with  whom  he  lived,  and  by  whom  he  was  controlled,  accom- 
panied a  lady  and  her  child  to  the  depot  of  the  defendant  to  aid  her  in  board- 
ing the  train.  It  was  after  night  and  dark  when  the  train  approached.  The 
platform  from  which  passengers  get  on  and  off  the  train  lies  between  the 
two  tracks  of  the  railway,  an  is  about  four  feet  wide,  with  the  edge  of  the 
cars,  when  they  reached  the  platform,  extending  over  it  some  four  or  five 
inches.  After  the  boy  had  reached  the  platform  and  the  lady  had  entered 
tbe  car  the  boy,  in  leaving  the  platform,  stepped  with  one  foot  into  a  hole 
that  had  been  caused  by  the  rattening  of  the  plank,  causing  the  appellee  to 
fall  with  one  leg  protruding  under  the  wheels  of  the  cars  as  they  moved  off, 
crushing  his  ankle  and  foot  in  such  a  manner  as  required  his  leg  to  be  am- 
pnted;  that  the  company  knew  of  the  defect  in  the  platform,  or,  by  the  exer- 
cise of  ordinary  care,  should  have  known  it.  He  claimed  and  was  awarded 
compensatory  damages  for  the  injury  sustained.  The  case  went  to  tbe  Su- 
perior Court,  and  was  there  affirmed,  and  an  appeal  was  then  prayed  and 
granted  to  this  court. 

The  boy  testified  as  to  the  fall  caused  by  the  defect  in  the  platform  and  the 
injury  received.  The  hole  in  the  platform  at  the  place  where  the  boy  says 
he  was  injured  was  visible,  and  caused  by  the  decay  of  the  timber.  Blood 
was  seen  near  the  place  where  the  injury  occurred,  and  he  was  carried  from 
the  spot  by  those  who  heard  his  cries  of  distress  in  that  direction.  The  foot 
or  ankle  was  crushed  as  the  train  moved  off.  That  the  platform  was  much 
out  of  repair,  and  had  been  for  a  long  time,  is  sustained  by  the  weight  of 
the  testimony,  and  tbe  injury  to  the  boy  caused  by  this  defect  in  the  plat- 
form that  should  have  been  observed  and  remedied  by  the  defendants'  em- 
ployes. We  are  satisfied  from  the  testimony  that  the  injury  resulted  from 
the  causes  alleged  in  the  potition,  but  the  appellant,  in  making  out  its  de- 
fense, insisted  on  proving  by  appellee  and  others  that  he  was  in  the  habit  of 
jumping  on  the  oars  when  they  stopped  at  the  station,  and  had  been  warned 
of  the  danger,  and  hence  the  jury  had  the  right  to  infer  that  it  was  the  boy's 
own  negligence  that  caus^i  the  injury,  and  not  the  defect  in  the  platform. 
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If  the  habit  of  the  boy  had  been  established,  as  the  appellant  offered  to 
prove,  It  would  not  have  authorized  the  jury  to  say  that  he  was  stealing  a 
ride  on  the  cars,  and  in  getting  off  caused  the  injury.  It  is  shown  that  be 
was  sent  to  the  depot  by  the  lady  with  whom  he  lived ;  that  be  accompanied 
the  passenger  to  the  train  at  her  instance,  and  had  the  right  to  be  on  the 
platform  at  the  place  where  he  was  injured.  That  he  was  at  this  particular 
spot,  and  was  injured  by  reason  of  the  defective  and  rotten  plank,  is  sworn 
to  positively  by  the  boy,  and  his  statement  corroborated  by  circumstances 
that  are  convincing;  and  the  mere  fact  that  he  had  been  in  the  habit  of  ex- 
posing himself  to  danger  on  former  occasions,  or  had  theretofore  placed  him- 
self in  position  where  he  might  have  been  injured  in  the  same  manner,  was 
not  only  insufficient  to  contradict  the  testimony  on  that  subject  offered  by 
the  plaintiff,  but  was  incompetent  for  any  purpose.  Neither  the  boy's  habits 
or  his  bad  character  constituted  a  defense  to  the  recovery.  The  opinions  of 
one  or  more  witnesses  for  the  appellant  were  permitted  to  go  to  the  jury  to 
the  effect  that  the  boy  was  not  injured  in  the  manner  stated  by  him,  and  an 
instruction  given  by  the  court  to  the  offeot  that  if  the  boy  was  stealing  a 
ride  on  the  tram  of  appellant,  and  thereby  oaused  the  injury,  the  company 
was  not  responsible.  Whether  there  was  proof  to  authorize  such  an  instruc- 
tion it  is  not  necessary  to  determine,  but  the  fact  that  be  had  previously 
been  guilty  of  such  negligence  threw  no  light  on  the  issue  made.  Such  mis- 
conduct on  the  part  of  the  appellee  did  not  prevent  him  from  recovering  if 
injured  by  reason  of  this  defect  in  the  platform. 

In  Gahagan  v.  Railroad  Co.,  1  Allen,  187,  the  issue  presented  was  as  to 
the  negligence  of  the  company  in  the  use  of  the  highway  at  the  time  the 
plaintiff's  intestate  received  the  injury  for  which  the  recovery  was  asked. 
The  plaintiff  offered  to  prove  the  habit  of  the  company  at  other  times  in  the 
use  of  the  highway  to  show  negligence,  and  the  court  held  that  it  had  no 
legitimate  bearing  on  the  issue,  and  was  properly  excluded. 

There  was  evidence  for  both  the  appellee  and  the  appellant  showing  the 
movements  of  the  boy  from  the  time  he  reached  the  depot  until  he  was  in- 
jured, and  from  that  evidence  the  jury  returned  their  verdict.  "Asa  gen- 
eral rule,  therefore,  it  is  inadmissible,  where  the  Issue  is  whether  A  did  a 
particular  thing,  to  put  in  evidence  the  fact  that  be  did  a  similar  thing  at 
some  other  time.  To  admit  evidence  of  such  collateral  acts  would  be  to 
oppress  the  party  implicated  by  trying  him  on  a  case  as  to  which  he  has  no 
notice  to  prepare,  and  sometimes  by  prejudicing  the  jury  against  bim  by 
publishing  offenses  of  which,  even  if  guilty,  he  may  have  long  since  repented, 
or  may  have  long  since  been  condoned."  (1  Wharton  on  Evidence,  section 
39.) 

The  effect  of  such  testimony  as  was  excluded  in  this  case,  if  permitted  to 
go  to  the  jury,  would  have  been  to  prejudice  the  jury,  or,  at  least,  lead  their 
minds  to  the  conclusion  that,  if  a  bad  boy,  although  injured  by  the  neglect 
of  the  company,  his  measure  of  compensation  should  be  lessened  by  reason 
of  bis  reckless  or  mischievous  habits. 

We  perceive  no  objection  to  the  instructions ;  in  fact,  they  were  more  favor- 
able for  the  appellant  than  they  should  have  been.  Nor  does  the  alleged 
misconduct  of  the  juror  or  counsel  for  the  defendant  authorize  a  reversal. 

The  judgment  below  is,  therefore,  affirmed,  with  damages. 
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BAILEY,  &o.  v.  BAILEY,  &c.     . 

(Filed  February  9,  1889— Not  to  be  reported.) 

Receivers— Upon  application  for  the  appointment  of  a  receiver,  as  provided 
by  section  298  of  the  Code,  the  affidavits  filed  showed  that  the  land  sought  to 
be  subjected  was  in  a  ruinous  condition,  owing  to  the  mismanagement  of 
the  defendant.  The  ohancellor  assigned  to  the  defendant  his  house,  yard, 
garden,  etc.,  and  placed  the  land  in  the  hands  of  a  receiver.  Held— That 
this  was  proper. 

Wm.  Wand  for  appellants. 

T.  H.  Hines  and  E.  W.  Hines  for  appellees. 

Appeal  from  Butler  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  is  an  aotion  for  a  judgment  or  order  placing  the  land  sought  to  be 
subjected  in  the  hands  of  a  receiver,  as  provided  by  section  298,  Carroll's 
Code.  Affidavits  were  filed  by  the  appellee,  showing  that  the  land  was  in  a 
ruinous  condition,  the  fences  all  destroyed,  and  a  general  dilapidation  of 
the  entire  farm,  owing  to  the  mismanagement  of  the  appellant.  There  are 
counter  affidavits  filed  by  the  appellant  showing  the  value  of  the  land,  but 
not  of  that  character  as  contradicts,  except  indirectly,  the  statements  con- 
tained in  the  affidavits  offered  by  the  appellee.  The  ohanoellor,  under  the 
facts,  assigned  to  the  appellant  his  house,  yard,  garden,  etc..  and  placed  the 
land  in  the  bands  of  a  receiver,  and  in  his  action  we  concur. 

Judgment  affirmed. 


CORBETT'S  EX'OR  v.  HOWELL'S  ADM'R,  &o. 
(Filed  February  9,  1889-Not  to  be  reported.) 

1.  Execution  sales—  Mortgage— Estoppel— H.,  to  indemnify  C.  and  R.,  bis 
sureties,  executed  to  them  a  mortgage  upon  land  upon  which  there  was  an 
execution  lien.  The  land  was  sold  under  the  execution  and  bid  in  by  C.  for 
the  benefit  of  H.,  who  paid  the  purchase  money,  and  by  consent  of  C.  the 
sheriff's  deed  was  executed  to  the  wife  of  H.  In  this  action  by  C.  and  R.  to 
enforce  their  mortgage  lien  the  widow  of  H.  olaims  that,  by  virtue  of  the 
execution  levy  and  sale,  she  is  to  be  regarded  as  owning  the  land  prior  to 
tbe  mortgage ;  and  also,  that  the  mortgagees  are  estopped  to  enforce  their 
mortgage  by  reason  of  C.'s  consent  that  the  sheriff's  deed  should  be  executed 
to  ber.  Held— That  the  purohase  of  the  land  for  the  husband,  and  tbe  pay- 
ment of  tbe  purohase  money  by  him,  placed  the  title  as  if  the  levy  and  sale 
had  never  been  made,  leaving  the  mortgage  in  full  force,  and  as  the  transfer 
to  the  wife  was,  in  effect,  a  voluntary  transfer  by  the  husband  to  her,  and 
her  condition  was  in  no  wise  altered  upon  the  faith  of  C.'s  conduct,  neither 
he  nor  R.  is  estopped  to  enforce  the  mortgage. 

2.  Appellate  jurisdiction— The  contest  directly  involves  the  title  to  the 
land,  the  widow  of  H.  claiming  that  ber  title  reaches  back  and  antedates 
the  mortgage;  therefore,  an  appeal  lies,  although  the  amount  in  controversy 
as  to  each  of  the  appellants  is  less  than  $103. 

3.  Homestead— The  right  to  a  homestead  does  not  exist  as  against  debts 
created  prior  to  June  1,  1886. 
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Bullitt  &  Bishop  and  E.  W.  Hines  for  appellant. 

Appeal  from  Ballard  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Holt. 

The  admissions  in  the  pleadings  and  the  testimony  show  substantially  this 
state  of  case : 

Prior  to  November,  18(55,  J.  Corbett  and  W.  H.  Reeves  became  the  sureties 
of  G.  W.  Howell  to  one  Bird  for  debt.  Another  creditor  of  the  principal 
debtor  obtained  a  judgment,  and  on  November  7,  18G5,  sued  out  execution, 
which  was  levied  upon  100  acres  of  Howell's  land.  January  19.  186ft,  and 
before  any  sale  under  the  execution,  but  after  the  levy,  Howell  executed  to 
Corbett  and  Reeves  a  mortgage  upon  the  land  by  way  of  indemnity  as  to  their 
suietyship.  Subsequently  the  land  was  sold  uuder  the  execution  and  bid  io 
by  Corbett  for  and  as  the  friend  of  Howell.  Corbett  paid  the  purchase 
money,  but  it  was  furnished  to  him  by  Howell.  In  truth,  the  latter  waa 
the  purchaser,  and  paid  the  execution  debt  by  paying  the  amount  at  whloh 
Corbett  bid  in  the  land  for  him.  Thereafter  Corbett,  by  the  request  of 
Howell,  directed  the  officer  who  had  made  the  sale  to  convey  the  land  to 
Howell's  wife,  the  appellee,  Margaret  Howell. 

In  judging  of  human  conduct  we  must  regard  the  motives  and  interests  of 
the  actors,  and  while  the  evidence  does  not  expressly  show  it,  yet  all  tha 
oiroumstances  warrant  the  presumption  that  both  G.  W.  Howell  and  Corbett 
then  understood  that  the  transfer  to  Mrs.  Howell,  and  to  which  Reeves  waa 
not  a  party  in  any  way,  was  subject  to  the  mortgage.  Subsequent  thereto 
Howell  died,  and  Corbett  and  Reeves  were  compelled,  by  reason  of  the 
suretyship,  to  pay  each  a  sum  less  than  $100.  The  estate  of  Howell  being 
insolvent,  his  widow,  the  appellee,  Margaret  Howell,  brought  this  action  for 
its  settlement.  The  record  shows  it  will  pay  but  a  few  cents  to  the  dollar  of 
the  indebtedness.  Corbett  and  Reeves  became  parties  to  the  action,  and,  by 
cross  petition  against  Mrs.  Howell,  sought  to  subject  the  land  to  the  pay- 
ment of  what  thoy  had  paid  as  sureties.  Their  claims  were  allowed  against 
the  estate.  In  fact,  the  indebtedness  was  not  contested,  save  a  plea  of  pay- 
ment as  to  Reeves'  claim  was  presented.  It  was  not  in  our  opinion,  how- 
ever, sustained  by  the  evidence.  The  appellee,  Margaret  Howell,  also 
defended  upon  the  ground  that  her  right  to  the  land,  through  the  execution 
sale,  antedated  the  mortgage,  and  that  Reeves  and  Corbett.  by  reason  of  the 
letter's  direction  to  the  officer  to  convey  the  land  to  her,  were  estopped  from 
asserting  any  claim  under  the  mortgage.  In  the  event,  however,  they  were 
allowed  to  do  so,  she  claimed  a  dower  and  homestead  right  in  the  land. 

The  claim  to  the  last  named  right  need  npt  be  further  noticed  than  to  say 
that  it  is  alleged  by  the  appellants,  and  undented,  that  their  debts  were 
created  prior  to  June  1,  1866,  when  the  homestead  law  became  operative. 

The  right  to  the  land,  when  it  was  sold  under  execution,  was  in  G  W. 
Howell,  subject,  however,  to  the  mortgage  also.  It  was,  in  fact,  bid  in  for 
him  at  the  sale,  and  he  paid  the  purchase  money.  The  effect  of  this  was  to 
reinvest  him  with  the  entire  right  to  it,  subject,  however,  to  the  mortgage. 
The  claim  of  the  widow  to  the  land  can  not  be  regarded  as  relating  back  to 
the  levy  of  the  execution,  and  antedating  the  mortgage,  because  the  par- 
chase  and  payment  of  the  purchase  money  by  or  for  the  husband  as  a  matter 
of  fact  placed  the  right  and  title  to  the  land  as  if  the  levy  and  sale  bad  i 
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Iwen  made.  The  mortgage  was  left  in  full  foroe,  with  no  outstanding  su- 
perior claim  by  reason  of  the  execution  sale.  Corbett  and  Howell  doubtless 
thus  understood  it.  and  in  this  condition  the  land  passed  to  the  widow.  It 
was,  in  truth,  but  a  transfer  by  the  husband  to  her,  and  equity  will  so  re- 
gard it.  The  fact  that  the  conveyance  was  made  to  her  by  the  request  of 
ber  husband,  but  upon  the  direction  or  by  the  consent  of  Corbett,  certainly 
can  not  operate  as  an  estoppel  as  to  the  appellant  Reeves,  who  was  not  a 
party  in  any  way  to  the  transaction.  Nor  does  it  have  this  effect.  In  our 
opinion,  as  to  Corbett.  He  had  no  Interest  in  the  purchase  made  at  the  exe- 
cution sale.  It  made  no  difference  to  him  whether  the  title  was  in  Howell 
or  his  wife,  as  his  was  now  the  first  lien  by  reason  of  Howell  having  been 
the  real  purchaser  at  the  execution  sale,  and  having  paid  the  purchase  money. 
In  either  case  his  lien  could  be  enforced.  The  transfer  to  her  was  a  volun- 
tary one.  No  valuable  consideration  passed.  It  does  not  appear  that  she 
ever  knew  of  the  conveyance  to  her  at  the  time  it  was  made.  She  paid  none 
of  the  purchase  money,  and  has  in  no  respeot  changed  her  situation  upon 
the  faith  of  Corbett's  conduct.  She  was  not  induced  to  act,  and  did  not 
upon  what  he  did,  nor  was  her  position  altered  upon  the  faith  of  it. 

This  court  has  jurisdiction  of  the  appeal.  The  first  section  of  the  act  of 
May  5,  18S0  (Geuenl  Statutes,  page  394,)  is  a  general  grant  of  appellate 
power  to  this  court  over  the  judgments  of  all  other  courts  of  the  Common- 
wealth in  civil  oses,  saving  the  exceptions  therein  named.  Among  them  it 
is  provided  that  no  appeal  shall  be  taken  to  this  court  from  "a  judgment  for 
the  recovery  of  money  or  personal  property,  if  the  value  in  controversy  be 
less  than  $100,  exclusive  of  costs."  It  is  true  the  appellants  are  seeking  to 
recover  debts,  each  less  in  amount  than  the  sum  named,  but  in  doing  so  the 
title  to  land  is  directly  involved,  and  where  this  is  the  case  this  court  alone 
has  appellate  jurisdiction.  The  act  creating  the  Superior  Court  denies  such 
jurisdiction  to  it  where  the  title  to  a  freehold  is  involved.  Here  the  appel- 
lants are  seeking  to  subject  the  land  upon  the  ground  that  when  it  was 
mortgaged  to  them  it  belonged  to  the  mortgagor,  and  that  there  is  no  title 
in  the  appellee,  Margaret  Howell,  relating  back,  by  virtue  of  an  execution 
levy  or  otherwise,  to  a  time  anterior  to  the  date  of  their  mortgage.  Upon 
the  other  hand  she  asserts  that  by  virtue  of  the  levy  and  execution  sale  the 
land  must,  in  law,  be  regarded  as  having  belonged  to  her  at  a  date  prior  to 
the  mortgage.  The  contest  directly  involves  the  title  to  the  land— as  much 
bo  as  if  two  contesting  parties  were  each  claiming  to  own  it.  If  the  land 
had,  by  the  judgment  below,  been  subjected  to  the  debts  of  the  appellants, 
or  that  of  either  of  them,  most  certainly  Mrs.  Howell  could  have  appealed  to 
this  court,  and  could  have  done  so  to  no  other  court.  If  this  be  so,  have  not 
the  appellants  the  same  right?  A  seeks  to  enforce  a  mortgage  given  by  B 
against  land  as  belonging  to  the  latter.  C  claims  it.  Suoh  is  the  case  now 
presented.  Surely  the  statement  of  it  is  sufficient,  without  argument,  to 
show  that  this  court,  under  the  law,  is  alone  vested  with  appellate  jurisdic- 
tion. The  land  is  liable  to  be  subjected  to  the  mortgage  of  the  appellants, 
the  dower  right  of  Mrs.  Howell  being  superior  to  it,  however;  and  the  judg- 
ment below,  so  far  as  it  dismissed  their  cross  petition  seeking  suoh  relief,  is 
reversed,  and  the  cause  is  remanded  for  further  proceedings  in  conformity  to 
this  opinion. 

April  1,  1889—2 
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THE  PORTLAND  AND  GREENWOOD  TURNPIKE  CO.  v.  BOBR 
(Filed  February  12,  1889.) 

1.  A  corporation  created  under  chapter  66  of  tie  General  Statutes  may 
begin  business  upon  the  filing  of  the  articles  of  incorporation  in  the  county 
clerk's  office;  it  is  not  essential  to  the  validity  of  its  acts  that  tbearticki 
shall  be  filed  with  the  secretary  of  State.  The  failure  to  comply  with  this 
statutory  requirement  can  be  taken  advantage  of  only  in  a  direct  pro- 
ceeding to  annul  the  franchise. 

2.  Condemnation  proceedings— Under  the  statute  providing  the  mode  of 
condemning  land  for  railroads  and  turnpikes,  it  is  not  necessary  for  the  cor- 
poration to  file  a  petition  in  forma  according  to  the  Codejof  Practice,  bat  the 
statement  filed  by  it  as  the  basis  of  the  proceeding  must  contain  not  only  a 
particular  description  of  the  land  sought  to  be  condemned,  but  an  averment 
that  the  land  is  necessary  for  its  use.  and  that  it  has  been  unable  to  contract 
with  the  owner  for  it.  These  are  jurisdictional  facts,  and  if  not  stated  by 
the  applicant  at  the  outset  the  proceeding  should  be  dismissed. 

3.  Appeals  to  circuit  court— While  the  proceeding  upon  appeal  to  the  cir- 
cuit court  must  be  tried  de  novo,  the  same  cause  of  action  must  be  tried,  and 
there  having  been  a  failure  to  present  a  cause  of  action  in  the  county  court, 
none  can  be  created  in  the  circuit  court  by  amendment. 

4.  Bar— A  dismissal  of  the  proceeding  without  a  hearing  upon  the  merit! 
presents  no  bar  to  another  proceeding  for  the  same  purpose. 

Leslie  T.  Applegate  for  appellant. 

W.  M.  &  C.  A.  Rardin  for  appellee. 

Appeal  from  Pendleton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  The  Portland  and  Greenwood  Turnpike  Road  Co.,  Insti- 
tuted a  proceeding  in  the  Pendleton  County  Court  to  condemn  a  right  of 
way  for  its  road  through  the  land  of  the  appellee,  Joseph  Bobb,  under  tfce 
ant  of  the  legislature  of  April  11,  1882,  and  which,  by  its  tenth  section,  is 
made  applicable  to  the  condemnation  of  lands  for  turnpike  road  purpose?. 
The  first  section  thereof  provides:  "When  any  railroad  company  authorized 
to  construct  and  operate  a  railroad  in  this  State  shall  be  unable  to  contract 
with  the  owner  of  any  land  or  material  necessary  for  its  use  for  the  purchase 
thereof,  it  shall  file  in  the  office  of  the  clerk  of  the  county  court  a  particular 
description  of  the  land  and  material  sought  to  be  condemned,  and  may  apply 
to  the  county  court  to  appoint  commissioners  to  assess  the  damages  the 
owner  or  owners  thereof  may  be  entitled  to  receive,  and  thereupon  the  said 
court  shall  appoint  three  impartial  housekeepers  of  the  county,  who  shall  be 
sworn  to  faithfully  and  impartially  discharge  their  duties  under  this  act." 
(General  Statutes,  chapter  18,  b.) 

The  appellant,  as  the  foundation  of  the  proceeding,  filed  what  is  styled  is 
the  caption,  "Deseirption  of  land  t;o  be  Condemned,"  and  which  merely  gift* 
such  description,  and  asks  the  appointment  of  c  nnmissioners  to  assess  the 
damage*.  It  is  questionable,  perhaps,  whether  the  description  given  comes 
up  to  the  "particular  description"  required  by  the  act,  but  we  will  so  re- 
gard it. 

There  was  no  statement  in  any  form  filed  stating  that  the  company  ba4 
b  *en  unable  to  contract  with  the  appellee  for  the  right  of  way,  or  that  it 
was  necessary  for  such  purpose.    The  commissioners  reported,  and  the  ar- 


Digitized  by 


Google 


PORTLAND  &  GREENWOOD  T.  P.  CO.  V.  BOBB.  797 

pellee,  having  been  summoned,  appeared  and  presented  both  a  general  and 
special  demurrer.  Both  were  overruled.  The  ground  of  the  latter  was,  that 
the  appellant  had  attempted  to  Incorporate  itself  by  articles  of  incorporation, 
"filed  for  record  in  the  office  of  the  clerk  of  the  county  court,  under  chapter 
•66  of  the  General  Statutes,  and  had  failed  to  file  a  oopy  of  the  articles  with 
the  secretary  of  State  within  three  months  after  the  filing  in  the  clerk's 
-offioe,  as  directed  by  the  statute,  and,  therefore,  had  no  legal  existence  as  a 
-corporation. 

This  same  question  was  made  by  the  exceptions  filed  by  the  appellee  to  the 
qntumis^ionera'  report,  and  it  is  unneoes^ry  to  notice  it  further  than  to  re- 
fer to  the  case  of  Walton,  &c.  v.  Riley,  &c,  85  Ky.,  413,  in  which  it  was  held 
that  a  corporation  thus  created  may  begin  business  upon  the  filing  of  the 
■articles  in  the  county  court  clerk's  office,  and  that  it  is  not  essential  to  the 
validity  of  its  acts  that  the  articles  of  incorporation  should  be  filed  with  the 
secretary  of  State.  In  other  words,  that  this  failure  to  comply  with  this 
statutory  requirement  can  be  taken  advantage  of  only  in  a  direct  proceed- 
ing to  annul  the  franchise.  The  exceptions  filed  by  the  appellee  made  no 
Issue  as  to  the  need  of  th-j  lan.l  fur  the  right  of  way,  or  whether  the  com- 
pany had  made  any  effort  to  obtain  it  by  contract.  A  jury  assessed  the  dam- 
ages, and,  therefore,  the  county  court  rendered  a  judgment  of  condemnation. 
The  appdlee  appealed  to  the  circuit  court,  and  there,  upon  his  motion,  the 
action  was  dismissed.  This  was  done  without  auy  hearing  upon  the  merits, 
and,  if  properly  ordered,  it,  therefore,  can  present  no  bar  to  another  pro- 
ceeding for  the  same  purpose. 

The  judgment  does  not  give  the  reason  for  the  dismissal.  Counsel  agree, 
however,  in  argument  that  it  was  because  of  a  failure,  at  the  institution  of 
the  proceeding,  to  file  a  petition  setting  forth  the  facts  necessary  to  authorize 
«  condemnation.  It  was  not  necessary,  however,  to  file  a  petition  in  forma 
-according  to  the  Code  of  Practice.  It  is  a  proceeding  under  a  statute  to  en- 
force a  statutory  right,  and  the  statute  prescribes  how  it  shall  be  done. 

While,  however,  the  statute  says  the  company  "shall  file  in  the  office  of 
the  olerk  of  the  county  court  a  particular  description  of  the  land  and  ma- 
terial sought  to  be  condemned,"  and  then  apply  for  the  appointment  of  com- 
missioners, yet  the  same  section  provides  that  it  can  only  do  so  when  the 
land  is  necessary  for  its  use  and  It  has  been  unable  to  contract  with  the 
owner  for  it.  If  the  land  be  not  necessary  for  its  use  it  can  not,  under  the 
statute,  condemn  it;  nor  can  it  do  so  unless  it  has  first,  in  good  faith,  made 
an  effort  to  obtain  it  by  contract.  They  are  conditions  precedent  to  the  exer- 
cisa  of  the  right  of  condemnation.  The  power  conferred  upon  the  company 
is  an  extraordinary  one.  The  sovereign  power  vests  it  for  certain  purposes, 
and  with  a  view  to  a  public  service,  with  tl.e  power  of  eminent  domain;  but 
it  does  so  upon  certain  conditions,  and  with  these  it  should  strictly  comply 
in  view  of  the  extraordinary  power  given  to  it  over  the  property  of  the  citi- 
zen. It  can  institute  proceedings  for  its  condemnation  only  when  it  is 
necessary  for  its  use,  and  after  an  effort  to  obtain  it  from  the  owner  by  con- 
tract. The  legislature  intended  to  restrict  the  exercise  of  the  power  conferred 
to  cases  of  necessity,  and  to  afford  the  owner  an  opportunity  to  contract  his 
liud,  or  the  use  of  it,  away,  thus  avoiding  the  expense  and  trouble  of  a  court 
proceeding.  If  the  conditions  do  not  exist  upon  which  the  company  has 
been  authorized  to  condemn  the  land,  then  clearly  it  can  not  be  done.  It 
must  show  their  existence.  If  an  issue  be  made  as  to  the  necessity  for  the 
condemnation,  or  whether  an  effort  has  been  made  prior  to  the  institution 


Digitized  by 


Google 


798  L.  &  N.  R.  B.  CO.  V.  LOGAN. 

of  the  proceeding  to  obtain  the  land  by  purchase,  and  both  do  not  appear 
affirmatively,  there  can  be  no  condemnation.  This  being  so,  a  proper  and 
reasonable  construction  of  the  statute  in  question  requires  that  the  company 
should  at  the  outset,  and  as  showing  its  right  to  institute  such  a  proceeding, 
not  only  incorporate  in  its  statement,  filed  as  the  basis  of  the  proceed  Ilk,  a 
particular  description  of  the  land  sought  to  be  condemned,  but  an  averment 
that  it  is  necessary  for  its'  use,  and  that  it  has  been  unable  to  contract  with 
the  owner  for  it.  It  has  no  right  to  appear  In  court  or  bring  the  owner  there 
unless  this  be  so.  They  are  jurisdictional  facts,  and  should,  therefore,  be 
stated  by  the  applicant  at  the  outset.  They  lie  at  the  foundation  of  the  pro- 
ceeding. Their  existence  should,  at  least,  be  prima  facie  shown  to  authorize 
the  court  to  proceed.  Moreover,  since  a  failure  to  show  them  upon  an  in- 
vestigation would  result  in  a  dismissal,  common  sense  dictates  that  the 
party  should  at  the  start  aver  their  existence,  because,  if  he  can  not  do  so, 
the  owner  should  not  be  forced  into  court.  The  statute  not  only  admits  of 
this,  to  our  minds  a  reasonable  construction,  but  the  spirit,  if  not  the  letter, 
of  the  section  in  question  requires  it. 

lb  is  true  the  proceeding  upon  the  appeal  must  be  tried  de  novo.  The  stat- 
ute so  declares.  But  the  same  cause  of  action  must  be  tried;  the  original 
jurisdiction  is  vested  in  the  county  court,  and  there  having  been  a  failure  to 
present  one  there,  it  could  not  be  created  in  the  circuit  court  upon  appeal  by 
amendment.    There  was  nothing  to  amend. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  LOGAN. 
(Filed  February  12,  1889.) 

Railroads— Right  to  eject  disorderly  passenger— Where  the  conduct  of  & 
passenger  on  a  railroad  train  is  such  as  to  alarm  or  insult  the  other  passen- 
gers, or  interfere  with  the  management  of  the  train,  or  endanger  the  safety 
of  the  passengers  or  those  in  charge  of  the  train,  it  is  not  only  the  right,  but 
the  duty  of  the  conductor  to  eject  him,  and  the  company  is  not  liable  for 
any  injury  that  may  result,  provided  no  more  force  is  used  than  is  reason- 
ably necessary;  and  this  rule  applies  to  an  intoxicated  person,  although  he 
may  not  be  able  to  take  care  of  himself,  and  although  he  was  known  to  be 
intoxicated  when  received  as  a  passenger. 

The  conduct  of  a  drunken  passenger  on  a  train  being  so  offensive  and  dan- 
gerous, both  to  the  conductor  and  other  passengers,  as  to  require  his  expul- 
sion, the  company  was  not  required  to  take  him  to  the  next  station  before 
putting  him  off,  even  though  he  was  so  intoxicated  as  not  to  be  able  to  take 
oare  of  himself,  which  does  not  appear.  All  that  was  required  of  the  com- 
pany was  to  use  no  more  force  than  was  reasonably  necessary  for  the  pur* 
pose,  and  to  place  him  off  the  track  out  of  the  way  of  that  train ;  and  the 
company,  having  exercised  the  proper  care  in  putting  him  off,  is  not  liable 
by  reason  of  the  fact  that  he  went  upon  the  track  and  was  run  over  by 
another  train. 

Wm.  Lindsay  and  W.  J.  Lisle  for  appellant. 

Harrison  &  Belden  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 
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Appellee,  widow  of  E.  V.  Logan,  brought  this  action  to  recover  damages 
Tor  the  destruction  of  bis  life  by  the  alleged  willful  neglect  of  the  servants  of 
-appellant,  the  material  facts  of  the  case  being  as  follows: 

The  deceased,  about  half  past  ten  o'clock  at  night,  June  10,  1883,  at  Leb- 
anon, got  on  a  passenger  train  bound  from  Louisville  to  Knoxville,  Tenn., 
to  go  to  a  station  where  he  resided,  fourteen  miles  distant.  He  was,  at  the 
time,  intoxicated,  stumbled  or  slipped,  and  fell  on  the  depot  platform,  was 
"helped  upon  the  car  platform,  and,  in  the  opinion  of  two  witnesses,  too 
-drunk  to  take  care  of  himself,  though  he  was  also  boisterous,  profane  and 
■disposed  to  be  quarrelsome.  Upon  being  requested  by  the  conductor,. soon 
•after  the  train  started,  to  pay  his  fare,  he  asserted  be  had  paid  it,  which  was 
untrue,  and  in  reply  to  the  statement  of  the  conductor  he  had  not,  he  said, 
With  an  oath,  he  would  not ;  that  there  were  not  men  enough  on  the  train  to 
put  him  off,  at  the  same  time  pulling  out  his  knife,  and  did  not  pay  until 
the  conductor  and  brake  in  an  had  proceeded  with  him  to  the  car  platform  for 
(he  purpose  of  putting  him  off.  After  receiving  bis  fare  the  conductor  left 
him  in  the  smoking  car,  where  his  seat  was,  and  proceeded  to  the  ladies' 
-oar  to  collect  fare  from  those  who  had  boarded  the  train  at  Lebanon,  and 
while  so  engaged  the  deceased,  leaving  the  smoking  car,  went  behind  him, 
navlng,  as  some  of  the  witnesses  testify,  a  knife  opened  in  his  pocket,  and, 
assuming  a  menacing  attitude,  applied  to  him  in  a  loud  tone  of  voice  such 
profane,  opprobrious  and  threatening  language  as  to  cause  general  excite- 
ment amongst  the  passengers,  one  lady  being  so  much  frightened  that  she 
Implored  the  conductor  to  remove  him  from  the  car.  The  deceased  then  re- 
turned to  the  smoking  car,  and  upon  being  soon  after  approached  and  ad- 
monished by  the  conductor  to  keep  his  seat  and  be  quiet,  he  drew  his  knife 
-and  threatened  to  kill  him;  and  after  the  conductor  returned  to  the  ladies' 
-oar  the  deceased  again  tried  to  enter  it,  but  being  unable  to  do  so  because 
the  door  had  been  looked  to  keep  him  out,  he,  on  his  way  back  to  the  smok- 
ing car,  pulled  the  bell  rope  the  number  of  times  required  to  stop  the  train, 
•and  it  was,  in  obedience  to  his  signal,  stopped  by  the  engineer.  The  con- 
ductor then  went  into  the  smoking  car,  and  telling  the  deceased,  who, 
though  he  had  first  taken  his  seat,  protended  to  be  asleep,  that  he  would  not 
permit  any  one  to  pull  the  bell  rope,  and  paying  back  his  fare,  with  the  aid 
-of  the  brakeman  put  him  off  the  train  and  left  him.  The  place  where  it  was 
done  is  about  four  miles  from  Lebanon,  ttvo  from  the  nearest  station  south, 
about  one  hundred  and  fifty  yards  from  a  private  crossing  of  the  railroad 
north,  and  two  hundred  from  the  nearest  farm  house.  Early  the  next  morn- 
ing the  mutilated  body  of  the  deceased  was  found  about  twenty -five  yards 
north  of  the  private  crossing  mentioned,  and  his  hat.  a  sack  and  bucket, 
which  he  had  the  night  before,  were  near  the  place  he  was  put  off  the  train, 
his  hat  being  nearest  the  body.  Three  trains  passed  the  place  where  his 
body  was  after  he  was  expelled  from  the  passenger  train,  two  going  north, 
-one  of  which  passed  within  about  one  hour  and  a  half,  the  other  later  in  the 
night,  and  the  third  going  south  about  daylight.  It  is  plain  he  was  not 
killed  by  being  struck  or  run  over  by  the  passenger  train  from  which  he  was 
ejected;  for  not  only  was  his  body  found  near  two  hundred  yards  north  of 
where  he  was  left  by  it,  but  a  little  more  than  twenty-five  yards  north  of 
the  place  on  the  track  wheie  there  was  the  first  appearance  of  blood,  showing 
conclusively  the  train  by  which  he  was  killed  was  going  north. 
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Assuming,  as  the  evidence  seems  to  warrant,  that  he  was  killed  by  one  of 
the  northbound  trains,  though  by  which  one  of  the  two  does  not  appear,  the* 
first  inquiry  is,  whether  any  legal  liability  has  been  fixed  upon  appellant  on 
account  of  negligence  of  those  in  charge  of  it.  And  as  there  is  no  evident* 
showing  at  what  time  in  the  night,  or  why  he  went  upon  the  track  in  front 
of  a  passing  train,  if  he  did  so  voluntarily,  nor  whether  he  was  in  such  posi- 
tion at  the  time  of  being  Bturck  as  to  make  it  the  duty  of  those  in  charge  to 
stop  the  train,  so  as  to  enable  them,  by  the  exercise  of  proper  diligence,  to 
discover  him  in  time  to  prevent  a  collision,  or  at  all,  and  consequently  none 
whatever  of  any  negligence  or  fault  on  their  part,  that  question  must  be  an- 
swered in  the  negative. 

It  thus  results  that  whatever  cause  of  aotiou  there  may  be  in  favor  of  ap- 
pellee arises  entirely  from  the  conduct  of  the  conductor  of  the  passenger 
train,  and  the  liability  of  appellant  therefor,  if  liable  at  all,  is  not  dependent 
upon  nor  increased  by  the  fact  that  the  train,  by  which  he  was  subsequently 
killed  was  owned  and  operated  by  the  same  company ;  for,  if  the  act  of  the 
conductor  was  not  itself  wrongful,  it  could  not  be  made  so  by  referring  it 
to,  or  connecting  it  with  the  independent  act  of  other  employes,  to  whom  no. 
wrong  can  be  attributed. 

Counsel  argue  in  effect  that  when  an  intoxicated  person  offers  to  go  upon 
a  railroad  train  as  passenger,  the  alternative  is  presented  to  the  con»pany 
either  to  refuse  permission,  or  else,  having  received  him  and  accepted  his. 
fare,  to  answer  in  damages  for  whatever  calamity  to  him  may  follow  hia 
subsequent  expulsion,  though  justified  by  his  improper  conduct.  Although 
it  has  been  held  that  a  railroad  company  is  not  bound  to  receive  and  carry  a 
person  who  is  so  intoxicated  as  to  be  offensive,  the  power  to  exclude  one 
from  the  right  of  traveling  on  a  train  who  offers  to  pay  his  fare,  and  though 
Intoxicated,  has  not  been  guilty  of  any  conduct  as  passenger  forfeiting  the 
right,  is  always  subject  to  be  called  in  question,  and  the  company  cau  not, 
therefore,  be  fairly  held  to  a  strict  exercise  of  it.  except  where  the  rights  of 
others  are  involved.  But  even  conceding  the  conductor  could  have  forcibly 
and  without  incurring  any  legal  liability  to  him  kept  the  deceased  off  the 
train  at  Lebanon,  and  committed  an  erorr  in  failing  to  do  it,  we  do  not  »«• 
how,  on  that  account,  the  right  was  impaired,  or  the  duty  lessened  to  put 
him  off  at  any  place  or  time  af forwards  when  his  behavior  rendered  it  legal 
and  necessary.  And  if  the  deceased,  for  whose  drunken  state  the  company 
was  in  no  way  responsible,  acted  so  as  to  justify  and  require  his  expulsion. 
It  would  be  a  harsh  rule  to  make  the  company  liable,  if  not  otherwise  so. 
merely  because  the  conductor  did  not  assume  the  risk  and  responsibility  of 
deciding,  even  if  aware  of  the  fact,  that  he  was  too  much  intoxicated  to  be 
allowed  to  go  upon  the  train  at  Lebanon.  Then  regarding  the  deceased  upon 
the  train  by  his  own  volition,  which  the  conductor  did  not  nor  was  bound 
to  oppose,  the  main  question  is,  whether  the  willful  neglect  of  appellant  or 
its  servants  in  charge  of  it  to  perform  any  duty  it  owed  to  him  was  the* 
proximate  cause  of  his  death. 

The  law  makes  it  the  duty  of  a  railroad  company  to  use  all  reasonable  ram 
in  operating  trains  for  both  the  safety  and  protection  from  molestation  and 
insult  of  passengers;  otherwise,  orderly  and  infirm  persons  and  femalft 
who,  upon  the  faith  of  such  protection,  frequently  traveled  unattended,, 
would  have  no  security  against  turbulent,  bad  men.  And  as  It  is  obvious  a 
train  must  be  run  with  skill  and  system  in  order  to  assure  safety  and  com- 
fort, the  conduct  of  any  one  who  interferes  with  the  management,  or  wlthoot 
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just  cause  attempts  to  do  bodily  injury  to  or  put  in  fear  those  in  charge,  Is 
reprehensible  and  unlawful.  But  a  railroad  company  is  not  required  to  keep 
at  hand  armed  police  to  arrest  and  confine  on  a  moving  train  those  who  vio- 
late its  necessary  rales  or  do  injury  to  other  passengers,  nor  can  the  em- 
ployes neglect  their  duties,  upon  the  faithful  performance  of  which  the  safety 
of  all  depends  in  order  to  do  so;  consequently  the  only  effectual  remedy  for, 
or  security  against,  disorderly  and  lawless  behavior  on  board  a  passenger 
train,  is  the  immediate  and  summary  expulsion  of  the  wrongdoer,  and  ple- 
nary authority  of  the  conductor  to  do  it  is  universally  recognized,  and  re- 
quired to  be  exercised  whenever  necessary  for  the  safety  or  protection  of 
either  passengers  or  employes. 

It  is  clear  from  the  evidence  in  this  case  the  conduct  of  the  deceased  was 
such  as  to  justify  his  expulsion;  for  he  not  only,  with  a  hostile  purpose,  left 
his  proper  place  and  pursued  the  conductor  into  the  ladies'  car,  where  he 
disturbed,  alarmed  and  offended  the  passengers,  but,  baffled  in  an  effort  to 
enter  it  the  second  time  with  the  same  intent,  he  wantonly  and  slyly  pulled 
the  bell  rope,  whereby  the  train  was  stopped  between  stations.  Moreover, 
his  behavior  to  the  conductor  was  without  provocation,  and  such  as  to  afford 
to  him  reasonable  grounds  to  believe  he  was  in  danger  of  bodily  harm,  if 
not  of  losing  his  life;  in  fact  the  gravamen  of  the  action  as  stated  in  the 
petition  is  not  based  upon -the  lack  of  legal  cause  for  the  expulsion,  but 
rather  upon  the  circumstances  of  time,  place  and  manner  it  was  done,  in 
view  of  the  alleged  physiclal  and  mental  condition  of  the  deceased.  Though 
the  time  was  at  night,  it  was  not  too  dark  to  see  the  railroad  truck  dis- 
tinctly, nor  was  the  weather  either  cold  or  inclement;  while  it  would,  in 
fairness,  seem  no  more  than  retributive  justice  that  he  was  put  off  at  the 
place  his  own  malicious  and  unlawful  act  caused  the  stop,  especially  as  the 
locality  was  not  unsafe. 

The  question  then  arises  whether,  notwithstanding  his  continued  presence 
on  the  train  was  so  offensive  and  dangerous  both  to  tho  conductor  and  other 
passengers  as  to  justify  and  require  his  expulsion,  the  paramount  duty  was 
imposed  upon  the  company,  by  reason  of  the  mental  and  physical  condition 
of  the  deceased,  to  carry  him  to  the  next  station,  the  nonperformance  of 
which  is,  in  legal  contemplation,  willful  r.eglect. 

It  was  not  enough  for  the  jury  in  this  case  to  find  he  was  too  intoxicated 
to  take  care  of  himself,  but  to  constitute  wilful  neglect,  even  if  the  com- 
pany was  under  obligation  to  look  after  his  safety  after  he  had  forfeited  his 
right  as  passenger,  it  was  necessary  that  tho  conductor  knew,  or  had  reason- 
able grounds  to  believe,  not,  iu  the  language  of  one  of  the  instructions  of 
the  low^r  court,  that  to  put  him  off  the  train  "would  necessarily  expose  him 
to  the  danger  of  death  from  being  run  over  by  passing  trains,"  but  that 
such  would  be  the  natural  and  probable  result  of  putting  him  ofl.  If  his 
actions  while  on  the  train,  by  which  alone  the  conductor  could  or  was  re- 
quired to  judge,  be  taken  as  evidence  of  what  his  actual  condition  was,  he 
not  only  had  the  power  of  locomotion,  as  shown  by  his  passing  with  entire 
safety  to  and  fro  between  the  cars  while  the  train  was  in  motion,  but  knew 
well  how  to  do  mischief  to  others,  and  was  at  the  same  time  extremely  sensi- 
tive of  injuries  to  himself.  And  it  seems  to  us,  in  the  light  of  the  undis- 
puted fucts  of  the  case,  unreasonable  to  charge  tho  company  with  negligence 
of  any  degree  in  expelling  him  from  the  train  at  the  time  aud  place  it  was 
done.  But  as  it  is  proper,  we  will  consider  the  relation  and  mutual  obliga- 
tions existing  between  him  and  the  company,  as  though  it  was  an  open  ques- 
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tlon  of  fact  whether  the  conductor  knew,  or  had  reasonable  grounds  to 
believe,  he  was  too  intoxicated  to  take  oare  of  himself. 

It  is  well  settled  by  this  court,  and  the  certain  and  just  execution  of  the 
law  and  welfare  of  society  require  it  to  be  settled,  that  voluntary  drunken- 
ness affords  no  excuse  for  the  commission  of  crime,  nor  is  It  a  valid  defense 
to  an  action  for  a  civil  injury.  For  in  every  situation  and  relation  an  in- 
toxicated person,  like  others,  should  be  held  to  the  strict  observance  of  the 
just  and  salutary  rule  which  requires  each  one  to  so  use  and  enjoy  his  own 
as  not  to  injure  others.  It  thus  becomes  lawful  for  a  landlord  to  expel  from 
his  tavern  to  the  street  or  highway,  at  any  time,  a  person  who,  whether  in- 
toxicated or  not,  endangers  the  safety,  or  molests  and  insults  his  guests;  and 
no  one  who  question  the  right  of  a  housekeeper  to  eject  from  his  domicil  a 
drunken  man  who  maltreats  or  offends,  by  indecent  conduct  or  language, 
his  wife  and  children,  provided  no  more  force  be  used  for  the  purpose  In 
either  case  than  reasonably  necessary.  Such  being  a  rule  of  conduct  recog- 
nized as  just  and  necessary,  we  do  not  see  why  it  ought  not  to  be  applied, 
upon  the  same  condition,  for  the  benefit  and  protection  of  passengers  on  a 
railroad  train,  nor  why  they  should  be  given  the  right  to  maintain  an  action 
against  a  railroad  company  for  suffering  them  to  be  molested,  put  in  fear 
and  insulted  on  a  train  by  drunken  men,  while  denying  the  company  the 
right,  except  at  its  peril,  to  resort  to  the  only  feasible  means  in  its  power  to 
prevent  or  stop  the  wrong  being  done.  Common  justice  would  seem  to  re- 
quire either  that  passengers  be  left  without  redress  against  the  company  for 
wrong  and  injury  done  to  them  on  trains  by  disorderly  and  vicious  persons, 
or  else  that  no  liability  attach  or  negligence  be  imputed  to  the  company 
when  the  expulsion  of  the  latter  is  rendered  necessary  for  the  safety  and  pro- 
tection of  the  former. 

Thus  the  issue  in  every  such  ca«e  as  this  is  really  between  the  orderly,  in- 
fiim  and  females  on  the  one  side  and  the  turbulent  and  evil  disposed  on  tbe 
other,  and  the  company  has  the  right  to  terminate  the  relation  of  carrier 
and  passenger  between  it  and  the  latter  class  whenever  and  wherever  tbey 
carelessly  put  in  fear,  disturb  or  insult  the  former.  And,  in  our  opinion,  if 
the  deceased  went  into  the  ladies'  car,  and  there,  by  his  violence  and  in- 
decent behavior  or  language,  excited,  alarmed,  or  insulted  tbe  other  passen- 
gers, or  if  he  interfered  with  the  management  of  the  train  by  pulling  tbe 
bell  rope  or  otherwise,  or  if  he  threatened  with  an  opened  knife  to  take  the 
life  or  do  bodily  harm  to  the  conductor,  or  attempted  to  deter  or  intermeddle 
him  while  in  the  performance  of  his  duties,  the  right  existed  to  put  b)m  off 
the  train  at  the  place  it  was  done,  and  all  required  of  the  company  was  to 
use  no  more  force  than  reasonably  necessary  for  the  purpose,  and  to  place 
him  off  the  traok  out  of  the  way  of  that  train.  For  although  there  might  be 
a  oale  where  a  railroad  company  would  be  guilty  of  willful  neglect  in  tbe 
meaning  of  the  statute  by  ejecting,  without  imperative  necessity,  a  passen- 
ger so  drunk  as  to  be  helpless  when  his  death  would  naturally  and  probably 
result  from  agencies,  other  than  his  own  act,  then  present  and  impending, 
the  law  does  not  exact  care  and  precaution  against  tbe  death  of  one  from  ie- 
mote  causes  or  self- inflicted,  whose  conduct  has  afforded  legal  grounds  for 
his  expulsion. 

The  case  of  Sullivan  v.  L.  C.  &  L.  R.  Co.,  81  Ky.f  634,  is  unlike  this. 
There  the  only  cause  for  expulsion  was  the  failure,  by  reason  of  inability  to 
pay  the  fare,  which  was  twenty  cents.  Here  the  deceased  was  able  topsy, 
but  threatened  violence  because  he  was  urged   to  pay,  and  compelled  tbe 
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conductor  to  resort  to  force  to  get  it.  There  the  delinquent  was  not  turbulent, 
nor  offensive  to  either  passengers  or  employes.  Here  the  deceased  not  only 
Insulted  and  alarmed  the  passengers,  but  menaced  the  conductor  and  im- 
periled the  safety  of  all  aboard  by  causing  the  train  to  stop.  In  that  case 
Sullivan  was  inhumanely  put  off  in  a  deep  snow,  the  weather  being  intensely 
cold,  and  on  account  of  his  helpless  condition  which  the  conductor  knew  of, 
was  unable  to  escape  the  injury  that  was  at  the  time  manifestly  inevitable. 
In  this  case  the  deceased  was  killed  by  his  own  act  in  going  upon  the  track 
at  least  one  hour  and  a  half  after  he  was  put  off  the  train,  which  the  con- 
ductor had  no  reason  to  believe,  from  his  actual  condition,  as  it  appeared  to 
him,  was  probable. 

As  the  lower  court  refused  to  giro  any  instruction  according  with  the 
views  here  expressed,  but  instead  gave  those  which  are  either  abstract,  or 
erroneous  and  misleading,  the  judgment  is  reversed  and  cause  remanded  for 
a  new  trial  consistent  with  this  opinion. 


TEN  BROECK  v.  FIDELITY  TRUST  AND  SAFETY  VAULT  CO. 

(Filed  February  14,  1889.) 

Compensation  of  trustee— A  father,  as  trustee  for  his  daughter,  paid  over 
to  her,  quarterly,  for  several  years  prior  to  his  death,  the  income  on  the 
trust  fund  of  $200,0u0,  without  making  any  deduction  as  compensation  for 
his  services.  His  attention  was  called  to  the  fact  that  he  was  entitled  to 
compensation,  and  his  reply  was,  in  substance,  that  the  condition  of  his 
daughter  required  the  entire  income,  and  that  the  charge  could  be  made  at 
some  future  time.  The  trustee  having  died,  his  administrator  now  asserts  a 
-claim  to  compensation  for  his  intestate's  services  as  trustee,  for  the  benefit 
of  his  creditors,  the  trustee  having  died  insolvent.  Held— That  the  father 
had  the  right  to  make  his  services  gratuitous,  and  the  intention  to  charge  at 
some  future  day,  if  conoeded,  creates  no  obligation  on  the  daughter  to  pay 
for  such  services,  the  father  having,  by  his  conduct,  induced  her  to  believe 
that  he  waived  his  right  to  compensation.  Nor  is  it  any  fraud  on  creditors 
to  refuse,  at  their  instance,  to  compel  payment  l«y  the  child  in  a  case  like 
this. 

Brown,  Humphrey  &  Davie  for  appellant. 

J.  K.  Goodloe,  Dodd  &  Grubbs  and  J.  C.  Dodd  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

H.  D.  Newcomb,  by  his  last  will,  devised  to  John  B.  Smith  and  Thomas 
L.  Barret  1200,000,  to  be  held  in  trust  and  invested  in  safe  securities  "so  as 
to  yield*an  Income  which,  after  paying  all  taxes  and  charges  thereon,  shall 
be  applied  by  said  trustee  to  the  continual  support  and  maintenance  of  my 
wife,  Mary  Cornelia  Newcomb  and  her  children,  free  from  the  control,  use 
or  employment  of  any  husband  she  may  have,  but  neither  the  said  trustee 
nor  Mrs.  Newcomb,  nor  any  futuie  husband,  nor  her  child  or  children  shall, 
at  any  time,  have  the  power,  right  or  authority  in  any  way,  manner,  or  for 
any  purpose,  to  encumber  or  anticipate  said  fund  or  the  said  income,  or  ai  y 
part  thereof,  for  any  purpose  whatever,  and  in  case  these   instructions  are 
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violated,  this  bequest  at  once  shall  be  void  and  the  fund  become  a  part  of 
my  residuary  estate,  and  in  case  of  her  death  without  child  or  children,  issue 
of  my  marriage  with  her,  living,  or  leaving  descendants,  the  said  fond  shall 
be  a  part  of  my  residuary  estate."  The  devisor  also  bequeathed  to  the  trus- 
tees for  his  two  infant  children  the  sum  of  $100,000  cash,  and  provided  that 
if  one  of  the  trustees  should  die  or  decline  to  act,  the  remaining  trustee  was 
invested  with  the  power  to  appoint  another  with  like  power,  etc.  Barret  re- 
fused to  act  as  trustee,  and  John  B.  Smith  selected  George  W.  Morris  in  bis 
stead.  Smith  was  the  father  of  Mrs.  Newcomb,  the  widow  of  the  devisor, 
and  the  actual  manager  of  the  trust  estate,  both  for  his  daughter  and  ber 
ohildren.  Newcomb  died  in  the  year  1874  and  no  settlement  was  bad  by 
Smith  as  trustee  until  July,  1882.  Up  to  that  settlement  no  charge  had  been 
made  by  the  trustee  for  his  services,  either  against  his  daughter  or  her  chil- 
dren. It  seems  that  the  trustee  had  given  his  notes,  payable  on  demand,  for 
what  he  had  used  of  the  trust  money,  amounting  to  $4,000,  and  the  obaucellor 
allowed  him  as  commission,  at  that  time,  5  per  cebt.  on  income  and  1^  per 
cent,  on  investments.  After  that  date,  in  July,  1K82,  he  continued  to  charge 
his  grandchildren  his  commission  regularly  up  to  his  death,  but  made  do 
charge  against  his  daughter  for  managing  the  trust  from  which  her  incoire 
was  derived. 

Smith  died  in  April,  1887,  leaving  his  wife  his  executrix.  The  office  of 
trustee  becoming  vaonnt  by  reason  of  his  death,  the  present  appellee,  the 
Fidelity  Trust  and  Safety  Vault  Co.  was  appointed  trustee  in  his  place,  ana 
Mrs.  Smith  resigning  as  executrix,  the  Fidelity  Trust  and  Safety  Vault  Co.. 
was  appointed  and  qualified  as  administrator  with  the  will  annexed  of  her 
husband..  This  controversy  is,  therefore,  with  this  corporation  as  the  trus- 
tee of  Mrs.  Ten  Broeck  (Mrs.  Newcomb  having  married  Ten  Bnieck)  on  the 
one  hand  and  as  administrator  of  Smith  on  the  other.  The  question  arises 
from  the  claim  made  by  the  appellee  as  administartor  of  John  B.  Smith 
against  Mrs.  Ten  Broeck,  for  commission,  or  compensation  to  him  for  man- 
aging the  trust  fund  in  which  she  was  interested  from  the  year  1SK2,  until 
his  death  in  18S7. 

Smith  died  insolvent,  and  this  is.  in  fact,  a  claim  asserted  by  the  adminis- 
trator fur  the  benefit  of  creditor*?.  After  the  death  of  her  father  Mrs.  Tea 
Broeck  demanded  her  income,  and  was  told  that  his  commission  would  have 
to  h'  deduced;  and  she.  claiming  that  the  services  rendered  were  gratuitous 
and  such  as  her  father  h  id  the  riarht  to  donate  to  her  by  reason  of  the  rela- 
tion between  them,  that  of  parent:  and  child,  declined  to  pay  the  commis- 
sion, iiii'i  hen;e  this  appeal.  The  claim  of  the  appellee  is,  and  upon  that  the 
chancellor  h.isml  his  judgment,  that  the  father  paid  to  his  daughter  the 
whole  of  e.vm  quarterly  income,  from  the  year  18S:2  until  the  year  1SS7,  with- 
out miking  any  deduction  for  composition  bee i use  her  necessities  de- 
manded it.  After  the  settlement  in  1KS-2  he  continued  to  deduct  his  commis- 
sion fr>m  the  income  and  investments  made  or  paid  to  his  grandchildren, 
and  kept  a  separate  account  as  to  the  income  of  the  appellant. 

He  had  made  judicious  investments  of  the  principal  so  as  to  enable  hlui  to 
pay  his  daughter  a  quarterly  income,  that  was  paid  regularly  by  check, 
without  any  deduction  whatever.  He  had  a  large  fund  to  invest  and  control 
for  his  grandchildren,  and  m  ly  havo  supposed  that  his  compensation  arising 
f r  j in  that  fund  was  ample  to  pay  him  for  controlling  the  whole,  or  that 
looking  to  the  wants  and  necessities  of  his  daughter  he  ought  not,  in  justice 
to  her,  demand  p:iy  for  his  services.    The  latter  reason,  no  doubt,  prompted 
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him  to  make  no  charge,  and  while  her  income  was  large,  it  is  apparent,, 
from  the  facts  of  the  record,  that  his  daughter  needed  the  entire  amount. 
The  attention  of  her  father,  who  was  then  at  the  head  of  one  of  the  leading 
banking  institutions  in  the  city  of  Louisville,  was  called  time  and  again  to 
the  fact  of  his  failure  to  make  any  deductions  for  services  on  this  income 
paid  to  his  daughter,  and  his  reply  was,  in  substance,  that  the  condition  of 
his  daughter  required  it,  and  that  the  charge  could  be  made  at  some  future 
time.  There  is  proof  tending  to  show  that  in  the  year  1886  he  talked  of  mak  - 
ing  a  settlement,  including  these  charges,  but  was  prevented  by  the  absence 
of  his  daughter's  attorney  from  making  it.  and  yet  he  continued,  up  to  his- 
death,  to  make  the  quarterly  checks  without  deduotion,  and  it  is  Dlain  that, 
when  the  opportunity  was  presented,  that  he  declined  to  do  so  because  such 
was  not  his  purpose.  His  trust  had  been  faithfully  executed,  the  income  to- 
a  cent  paid  over,  and  no  charge  made. 

Besides,  such  a  fund,  with  the  facilities  afforded  him  in  his  bank  for  man- 
aging it,  could  not  have  been  attended  with  much  expense  or  trouhle,  and 
under  the  circumstances  we  perceive  no  reason  why  he  should  hare  claimed 
compensation.  He  may  have  intended,  at  some  future  time,  and  doubtless 
did  when  the  necessities  of  his  daughter  for  money  became  less  urgent,  to 
exact  from  her  compensation  for  his  services,  but  it  is  manifest  from  the 
record  that  such  a  time  had  not  arrived  at  the  date  of  his  death,  and  that  ho 
was  forwarding  this  money  and  th*  daughter  receiving  it,  with  no  intention 
on  his  part  to  make  any  charge,  or  his  daughter  of  paying,  until  circum- 
stances had  changed  with  reference  to  her  pecuniary  condition. 

It  is  true  the  daughter  had  no  legal  or  equitable  right  to  exact  from  her 
father  the  discharge  of  these  duties  as  a  mere  gratuity,  but  the  father  had 
both  the  legal  and  natural  right  to  aid  his  daughter  in  the  transactions  con- 
nected with  this  trust  free  of  charge  on  his  part,  and  we  think  that  such 
was  his  purpose,  as  is  evlderc.»d  from  his  conversations  with  Hurford,  and 
the  manner  in  which  he  disposed  of  this  income  from  18vi  until  his  death. 
He  made  regular  charges  against  his  grandchildren,  and  it  is  not  unnatural 
or  unreasonable  that  he  should  decline  to  make  any  other  charge  for  his  ser- 
vices, at  the  expense  of  the  welfare  an  1  happiness  of  his  child.  lie  never 
changed  his  intention  or  purpose  with  reference  to  this  compensation.  The 
same  circumstances  appealing  to  his  affections  for  his  daughter  ui:d  inducing 
this  generosity  on  his  part  existed  at  his  death  that  influenced  his  whole 
action  from  the  year  18S-3.  His  personal  representative  will  not  be  allowed 
to  change  that  intention,  or  to  show  that  the  surrounding  circumstances  de- 
manded an  exaction  of  compensation  during  the  entire  period  ir.stead  of  a 
gratuitous  discharge  of  services  prompted  by  parental  affection.  It  is  no 
fraud  on  the  rights  of  creditors,  or  depriving  them  of  any  legal  or  equitable 
right  as  against  the  father  or  his  estate,  to  refuse,  at  their  instance,  to  com- 
pel payment  by  the  child  in  a  case  like  this.  He  had  the  right  to  make  his 
services  gratuitous,  and  the  intention  to  charge,  at  some  future  day,  if  cc  n- 
ceded,  creates  no  obligation  on  the  part  of  Mrs.  Ten  Broeok  to  pay  for  such 
services. 

In  Abbey  v.  Deyo.  44  X.  Y. ,  347,  it  was  held  that  such  gratuitous  services 
did  not  prejudice  the  rights  of  creditors:  and  in  Jones  v.  O'Driseoll,  2  Bay, 
S.  C,  101.  the  court,  in  speaking  of  a  purpose  to  charge  for  a  benevolent  or 
friendly  act  at  a  future  day,  said  "that  it  will  never  permit  a  friendly  act,, 
or  such  as  was  intended  to  be  an  act  of  kindness  or  benevolence,  to  be  after- 
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wards  converted  into  a  pecuniary  demand;  it  would  be  doing  violence  to 
some  of  the  kindest  and  best  affections  of  the  heart  to  suffer  them  afterwards 
to  be  perverted  by  sordid  avarice." 

The  testimony  of  the  bookkeeper  explains  this  whole  transaction.  The 
bad  health  and  pecuniary  condition  of  Mrs.  Ten  Broeck  was  always  referred 
to  as  a  reason  for  not  making  any  oharge,  but  coupled  with  the  intention  to 
do  so  when  her  condition  was  improved.  The  appellant  had  the  right  to 
presume  that  the  father  did  not  contemplate  such  a  oharge,  and  from  the 
proof  in  the  record,  if  the  father  bad  been  alive  and  the  demand  made  for 
the  Income  in  1887,  there  would  have  been  no  refusal  to  pay.  He  had  no 
intention  of  misleading  bis  daughter  by  inviting  her,  in  effect,  to  live  up  to 
her  income,  and  after  the  lapse  of  years  violate  the  express  provisions  of  the 
trust  by  imposing  a  burden  upon  it  in  the  way  of  commissions  that  wonld 
or  might,  for  the  time  being,  have  deprived  her  of  any  income  whatever. 
The  income  was  in  no  manner  to  be  anticipated,  but  paid  over  to  the  bene- 
ficiary after  deducting  all  charges.  This  fact  is  another  strong  circumstance 
showing  a  purpose  to  make  no  oharge.  The  declarations  of  his  intention  aie 
inconsistent  with  bis  whole  conduct  in  the  control  of  the  trust  estate,  and 
yet  only  such  declarations  as  any  father  would  likely  have  made  with  his 
surroundings,  and  still  have  no  purpose  of  carrying  them  into  effect. 

If  the  purpose,  however,  was  to  charge  the  daughter  when  her  condition 
improved,  this  does  not  authorize  his  personal  representative  to  create  this 
burden  and  exact  a  compensation  that  the  father  had,  by  every  act,  Induced 
the  daughter  to  believe  had  been  waived. 

The  judgment  below  is  reversed,  with  directions  to  sustain  the  exceptions 
to  the  commissioner's  report  awarding  this  compensation  to  te  paid  out  of 
either  the  principal  or  the  income  of  the  fund  from  which  the  appellant 
derives  the  benefit.     Remanded,  with  directions  to  reject  the  claim. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HOPKINS  COUNTY. 

SAME  v.  SAME. 

SAME  v.  CHRISTIAN  COUNTY. 

SAME  v.  SAME. 

(Filed  October  20,  1888.) 

1.  Taxation  of  railroads— The  rule  that  railroad  property  sltuatfd  in  s 
county  is  not  liable  to  taxation  to  pay  the  subscription  of  stock  made  by 
sunh  county  towards  constructing  the  read,  does  not  fully  apply  when  the 
road  has  been  purchased  by  and  become  the  property  of  a  new  company  to 
which  the  county  does  not  sustain  the  relation  of  stockholder  or  joint  owner. 
In  such  a  case,  whenever  the  new  company  has  made  an  addition  or  acces- 
sion to  the  property  purchased,  whether  consisting  in  completing  an  unfin- 
ished road,  or  increasing  the  capacity  for  business  and  advantages,  and 
consequently  the  value  of  a  road  aliendy  completed,  what  is  thus  added  or 
annexed  is  not  exempt,  because  the  county  neither  contributes  to  nor  has 
any  Interest  in  it. 

In  this  case  to  the  extent  the  railroad  property  has,  since  it  was  purchased 
by  the  new  company,  been  increased  in  value  by  the  addition  or  renovation 
of  cross  ties,  rolling  stock  and  other  appendages,  and  by  having  been  made 
part  of  a  system  doing  increased  business,  instead  of  an  isolated  road  as  was 
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tbe  oase  when  purchased,  it  is  liable  to  taxation  in  any  county  where  it  may 
be  situated,  as  other  property  therein.  And  in  imposing  the  taxation  in 
these  cases,  the  lower  court  ought  to  have  deducted  the  value  of  the  property 
at  the  time  it  was  purchased  irom  tbe  value  as  it  now  exists  in  the  counties, 
seeking  to  tax  it. 

2.  Taxes  paid  under  a  mistake  of  law  can  not  be  recovered  back  unless  the 
payment  was  involuntary,  and  the  rule  which  treats  the  payment  of  taxes 
as  involuntary  where  tbe  tax  collector  has  authority  to  levy  and  sell  on  the 
refusal  to  pay,  doe3  not  apply  to  the  payment  of  taxes  by  railroad  corpora- 
tions, as  ngninst  which  the  collection  must  be  enforced  by  judicial  proceed- 
ings. Therefore  the  payment  by  appellant  of  the  taxes  it  seeks  to  recover 
back  was  voluntary,  and  not  under  compulsion,  and  it  can  not  recover. 
Moreover,  as  a  portion  of  the  property  upon  which  the  taxes  were  paid  was 
legally  liable  therefor,  the  payment  was  not  wholly  without  consideration, 
and  for  that  reason  the  rule  allowing  a  recovery,  even  if  the  payment  had 
been  under  compulsion,  would  not  apply.  Nor  do  these  cases  belong  to  that 
class  of  cases  where  honor  or  good  conscience  required  the  taxes  to  be  re- 
funded. 

a.  Interest  is  not  allowable  upon  taxos  by  way  of  damages. 

John  Feland  for  appellant. 

Landes  &  Clarke  for  appellees. 

Appeals  from  Christian  and  Hopkins  Circuit  Courts. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

As  these  four  cases  require  the  same  recital  of  facts,  and  directly  or  inci- 
dentally involve  the  same  questions  of  law,  counsel  have  agreed  they  be 
heard  and  decided  together. 

In  1851  a  corporation,  "The  Henderson  &  Nashville  Railroad  Co.,"  was 
ohartered  to  construct  a  railroad  from  Henderson,  Ky.,  to  Nashville,  Tenn. ; 
but  after  securing  the  right  of  way  and  grading  a  portion  of  It,  how  much 
does  not  appear,  the  work  was  abandoned  on  account  of  the  late  war.  In 
1867  a  company,  "The  Evansville,  Henderson  &  Nashville  Railroad  Co.,"' 
was  incorporated,  and  by  purchase  became  the  owner  of  the  property  and 
franchises  of  the  first  named ;  and  with  the  proceeds  of  bonds  issued  by  the 
city  of  Evansville  and  the  counties  in  Kentucky  through  which  the  road  ex- 
tends, including  Christian  and  Hopkins,  in  payment  of  stock  subscribed  by 
them  to  the  capital  stock  of  that  company,  amounting  to  about  $1,000,000, 
and  the  proceeds  of  a  bond  of  the  company  for  the  same  amount,  secured  by 
mortgage  on  that  portion  of  it  in  this  State,  the  road  was  completed  and  put 
in  operation.  But  in  1879,  under  a  decree  rendered  In  the  district  court  of 
the  United  States,  all  that  part  of  the  road  that  had  been  mortgaged,  certain 
real  estate  and  rolling  stock,  together  with  the  chartered  rights  and  franchises. 
of  the  company,  were  sold  and  purchased  by  the  Louisville  &  Nashville  Rail- 
road Co.,  which  has  owned  and  operated  the  road  ever  sinoe. 

The  first  of  these  actions  in  order  of  time  was  instituted  by  the  county  of 
Hopkins  against  the  Louisville  &  Nashville  Railroad  Co.  to  recover  a  bal- 
ance unpaid  of  taxes  alleged  to  be  due  by  the  defendant  on  its  property  sit- 
uated in  that  county  under  a  levy  made  by  the  oounty  court  for  the  year 
1882  to  pay  interest  on  tbe  bonds  issued  in  payment  of  the  county's  subscrip- 
tion to  the  capital  stock  of  the  Louisville,  Henderson  &  Nashville  Road  Co. 
before  mentioned,  and  taxes  alleged  to  be  wholly  due  and  unpaid  under 
levies  for  tbe  same  purpose  for  each  of  the  years  1883-4-5.    Tbe  second  was. 
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instituted  by  the  county  of  Christian  to  recover  of  the  same  defendant  an 
unpaid  balance  of  taxes  for  the  year  1882,  and  the  amount  for  each  of  tt« 
years  1883  4-5  alleged  to  be  due  under  levies  made  to  pay  the  interest  and 
principal  of  bonds  that  county  issued  to  pay  its  subscription  to  the  capital 
stock  of  the  same  company.  The  third,  an  action  in  equity,  was  instituted 
by  the  Louisville  &  Nashville  Railroad  Co.  against  the  county  of  Christian 
to  recover  back  the  several  amounts  of  such  taxes  collected  under  levies  for 
the  years  1879-80  81,  and  in  part  for  the  year  1882,  which  the  plaintiff  alleges 
were  paid  by  it  in  ignorance  of  the  law  and  facts  and  of  its  rights  when  it 
-did  not  owe  any  part  thereof.  The  fourth,  also  an  action  in  equity,  was  in- 
stituted by  the  Louisville  &  Nashville  Railroad  Co.  against  the  county  of 
Hopkins  to  recover  back  the  several  amounts  of  such  taxes  oollected  by  that 
-county  for  the  same  years,  and  likewise  alleged  to  hare  been  paid  by  the 
plaintiff  in  ignorance  of  the  law  and  facts  and  of  its  rights,  no  part  of  which 
it  owed. 

In  the  first  and  second  of  these  four  actions  the  entire  property  of  the  de- 
fendant being  thirty-one  and  four  fifths  miles  of  road,  including  land,  im- 
provements and  equipments  in  the  oounty  of  Christian,  and  twenty-seven 
and  seventy  two  one  hundredths  miles  of  road,  land,  improvements  and 
equipments  in  the  oounty  of  Hopkins,  were  adjudged  by  the  lower  court 
liable  for  taxes  levied  to  pay  the  said  bonded  indebtedness  of  the  two  conn- 
ties  respectively,  as  well  as  for  those  levied  to  pay  the  ordinary  county  ex- 
penses, which  were  also  sued  for  in  each  case,  but  not  now  disputed  by  the 
defendant,  and  judgments  were  accordingly  rendered  in  favor  of  each  plain- 
tiff for  the  amounts  severally  claimed  by  them.  In  the  third  and  fourth 
actions  judgment  was  rendered  in  favor  of  each  of  the  defendants,  and  the 
actions  were,  as  to  each,  dismissed.  From  all  the  judgments  the  Louisville 
&  Nashville  Railroad  Co.  has  appealed,  and  in  the  first  and  second  cases  ap- 
pellees have  been  granted  cross  appeals. 

There  is  no  controversy  about  the  assessments  of  the  property  in  the  two 
counties,  as  they  were  made  by  the  county  courts  according  to  the  rates 
fixed  by  the  State  Board  of  Equalization  for  the  entire  road  within  the  State. 
Whether  railroad  property  situated  in  a  county  is  liable  to  taxation  to  pay 
the  subscription  of  stock  made  by  such  county  towards  constructing  the 
road,  is  a  question  which  was  first  presented  to  and  decided  by  this  court  in 
Ernst  v.  Applegnte,  3  Bush,  (U8.  It  was  there  held  not  to  be  liable,  the  fol- 
lowing language  being  used  :  "If  liable  for  any  portion  of  that  subscription 
it  would,  to  that  extent,  pay  the  debt  of  the  stockholders,  or  remit  so  much 
of  the  amount  subscribed  to  itself,  and  consequently  would  get  that  mccb 
less  than  the  subscription  to  it,  or  for  its  use.  •  *  *  To  tax  the  road  itself 
for  that  selfish  purpose  would  be  repudiation  to  the  extent  of  the  tax."  The 
rule  then  laid  down  does  not,  however,  absolutely  and  fully  apply  when  the 
road  has  Ixjen  purchased  and  become  the  property  of  a  new  company,  to 
which  the  county  does  not  sustain  the  relation  of  stockholder  or  joint  owner. 
Clark  County  Court  v.  ElUabothtown,  Lexington  &  Big  Sandy  R.  R.  Co., 
decided  by  this  court  April,  l8S*i  (7  Ky.  Law  Rep.,  7«U,)  was  a  case  where 
the  county  of  Clark  had  subscribed  to  the  capital  stock  of  the  Lexington  & 
Big  Sandy  Railroad  Co.,  which,  after  constructing  a  portion  of  its  road,  be- 
came insolvent,  and  its  franchises  and  property,  in  an  unfinished  state,  wwe 
purchased  by  the  K. ,  L.  &  B.  S.  Co.,  and  the  right  of  the  oounty  to  tax  that 
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part  of  the  road  and  its  appendages  situated  therein  to  aid  in  paying  the 
subscription  of  stock,  was  the  question  involved.  And  in  the  opinion  this 
language  was  used:  "If  the  payment  of  the  debt  entitled  It,  Clark  county, 
to  stock  in  the  new  company,  there  might  be  some  reason  for  adjudging 
that  it  would  be  unjust  to  the  other  stockholders  and  to  the  cor- 
poration to  tax  the  property  of  the  corporation  to  pay  an  indebt- 
edness that  entitled  the  county  to  stock  in  the  corporation.  Such, 
however,  is  not  the  case.  The  E.,  L.  &  B.  S.  Railroad  Co.,  when  it 
purchased  the  old  company,  or  rather  its  rights  and  franchises,  became  the 
owner  of  the  roadbed  and  the  entire  property  of  the  old  oompany  within  the 
county,  and  the  completion  of  the  road,  with  all  its  valuable  appendages,  is 
not  the  property  of  the  old  but  the  new  company;  and,  therefore,  the  prop- 
erty of  the  appellee  within  the  county  is  liable  for  its  part  of  the  burden  of 
this  tax  except  so  much  of  the  property  as  was  acquired  by  the  purchase. 
This  ought  not  to  be  taxed  to  pay  a  subscription  that  was  made  to  construct 
it,  and  in  imposing  the  taxation  its  value  should  be  deducted  from  the  value 
of  the  railroad  property  of  the  appellee  within  the  oounty  as  it  now  exists." 
In  that  case  the  road  was  in  an  unfinished  state  when  it  passed  from  the  old 
to  the  new  oompany.  In  this  the  road  had  been  completed  and  was  in  opera- 
tion when  the  new  company  became  the  owner.  But  the  same  principle  ap- 
plies whenever  the  new  company  has  made  an  addition  or  accession  to  the 
property  purchased,  whether  consisting  in  completing  an  unfinished  road,  or 
increasing  the  capacity  for  business  and  advantages,  and,  consequently,  the 
actual  value  of  one  already  completed.  What  the  new  oompany  purchases 
in  such  case  is  exempt,  because  the  subscription  was  made  to  construct  it, 
and  the  county,  as  a  stockholder,  had  an  interest  in  it.  But  what  may 
be  afterwards  added  or  annexed  is  not,  nor  ought  to  lie,  exempt,  be- 
cause the  county  neither  contributed  to  nor  has  any  interest  in  it.  Conse- 
quently, to  the  extent  the  railroad  property  between  Henderson  and  the  State 
line  has,  since  it  was  purchased  by  the  Louisville  &  Nashville  Co.,  been  in- 
creased in  value  by  the  addition  or  renovation  of  cross  ties,  rails,  station- 
houses,  switches,  rolling  stock  and  other  appendages,  and  by  having  been 
made  part  of  a  system,  doing  increased  business,  instead  of  an  isolated  road, 
as  was  the  case  when  purchased,  it  is  liable  to  taxation  in  any  county 
where  it  may  be  situated  as  other  property  therein.  And  in  imposing  the 
taxation  in  these  cases,  the  lower  court  ought  to  have  deducted  the  value  of 
the  railroad  property  in  Christian  and  Hopkins  counties,  at  the  time  it  was 
purchased,  from  the  value  as  it  now  exists. 

2.  In  Underwood  v.  Brockman,  4  Dana,  EOtt,  it  was  held  that  "when  It  can 
be  made  perfectly  evident  that  the  only  consideration  of  a  contract  was  a 
mistake  as  to  the  legal  rights  or  obligations  of  the  parties,  and  when  there 
has  been  no  fair  compromise  of  bona  fide  and  doubtful  claims,  we  do  not 
doubt  that  the  agreement  might  be  avoided  on  the  ground  of  a  clear  mistake 
of  law  and  a  total  want,  therefore,  of  consideration  or  mutuality."  In  the 
case  of  Ray  &  Thornton  v.  Bank  of  Kentucky,  3  B.  M.,  510,  the  court,  re- 
ferring to  the  case  just  cited,  and  reviewing  all  the  authorities  on  the  sub- 
ject, approved  of  the  ruling  in  that  case,  but  we  think  stated  the  doctrine 
fully  and  more  accurately  thus:  "Tpon  the  whole  we  would  remark  that 
whenever,  by  a  clear  and  palpable  mistake  of  law,  a  fact  essentially  bearing 
upon  and  affecting  the  contract  money  has  been  paid  without  cause  or  con- 
sideration, which  in  law,  honor  or  conscience,  was  not  due  and  payable, 
and  which  in  honor,  or  good  conscience,  ought  not   to  be  retained,  it  was 
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and  ought  to  be  recovered  back. "  Id  each  of  these  oases  the  controversy  was 
between  individuals.  But  the  case  of  City  of  Louisville  v.  Anderson,  &o., 
79  Ky.,  384  (2  Ky.  Law  Rep.,  844),  involved  the  question  of  recovery  back  of 
taxes  paid  in  ignorance  of  the  law  and  of  the  rights  of  the  person  paying,  and 
which  there  was  no  legal  authority  to  collect.  The  property  assessed  in 
that  oase  was  farming  lands  wbioh  had  been  unconstitutionally  included  In 
the  city  boundary,  and  this  oourt  affirmed  the  judgment  of  the  lower  court 
in  favor  of  the  plaintiffs.  This  court,  in  the  opinion  then  delivered,  assented 
to  the  general  rule  that  taxes  voluntarily  paid  can  not  be  recovered  back, 
whether  legally  laid  or  not,  as  stated  in  Cooley  on  Taxation  in  accordance 
with  the  current  of  authorities  on  the  subject;  but  dissented  from  the 
proposition  that  all  payments  of  taxes  are  supposed  to  be  voluntarily,  and 
recognized  the  distinction  between  those  cases  where  there  is  an  apparent 
means  of  enforcing  the  illegal  demand,  and  where  it  can  not  be  done  with- 
out a  resort  to  judicial  proceedings. 

In  all  the  cases  wherein  it  has  been  decided  by  this  court  taxes  illegally 
paid  might  be  recovered  back,  including  Feiohheinier  Bros.  &  Co.  v.  City  of 
Louisville,  8  Ky.  Law  Rep.,  310,  referred  to  by  counsel,  the  payments  now 
regarded  as  involuntary  because  the  tax  collector  had  authority  to  levy  and 
sell  on  the  refusal  to  pay.  As  said  by  this  court,  "the  process  is  summary, 
and  in  the  hands  of  the  party  making  the  demand,  and  the  taxpayer  must 
submit  to  the  levy  or  pay  the  money."  The  only  exception  under  the  stat- 
utes of  this  State  exists  in  respect  to  railroad  corporations,  whose  property, 
from  consideration  of  public  convenience  and  necessity,  can  not  be  levied  on 
and  sold  to  pay  taxes,  and  the  collection  must  be  enforced  by  judicial  pro- 
ceedings. 

The  payment  by  the  Louisville  &  Nashville  Railroad  Co.  of  the  taxes 
which  it  now  seeks  to  recover  back  from  the  counties  of  Christian  and  Hop- 
kins, was  made  voluntarily  and  in  no  wise  under  compulsion ;  and  such 
being  the  case,  we  perceive  no  reason  to  make  in  these  cases  an  exception  to 
the  general  rule  laid  down  in  the  city  of  Louisville  v.  Anderson  that  a  party 
paying  taxes  who  is  entitled  to  a  day  in  court  and  can  litigate  the  demand 
about  to  be  enforced  against  him,  but  instaed  of  doing  so  voluntarily  payi 
It,  is  without  remedy.'  Moreover  a  portion  of  the  property  situated  in  the 
two  counties  was  at  the  time  of  payment  of  the  taxes  legally  liable  to  taxa- 
tion, not  only  for  general  county  purposes,  but  for  the  purpose  of  paying  off 
the  county  subscriptions.  And,  therefore,  as  such  payment  was  not  wholly 
without  consideration,  the  cases  do  not  come  within  the  rule  laid  down  in 
the  cases  heretofore  decided  by  this  court.  Nor  do  either  of  them  belong  to 
that  class  of  cases  where  honor  or  good  conscience  requires  the  taxes  to  be 
refunded. 

8.  It  is  well  settled  that  interest  is  not  allowable  upon  taxes  by  way  of 
damages.  (Ormsby  v.  Louisville,  70  Ky.,  £03.)  And  consequently  the  court 
did  not  err  in  refusing  to  allow  it  upon  the  amount  adjudged  In  favor  of  the 
two  oounties.  Wherefore,  the  judgments  rendered  in  actions  one  and  two  in 
favor  of  the  counties  of  Christian  and  Hopkins  are,  for  the  reasons  Indi- 
cated, reversed  and  remanded  for  further  proceedings  consistent  with  this 
opinion,  and  affirmed  on  the  cross  appeal,  and  the  judgments  in  the  third 
and  fourth  actions  are  affirmed. 
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HBBLTCK  v.  JUDGE  OP  HANCOCK  COUNTY  COURT. 

(Filed  February  14,  1889—  Not  to  be  reported.) 

License  to  retail  liquor— Mandamus— The  county  judge,  having  a  discre- 
tion in  the  matter,  can  not  be  compelled  by  mandamus  to  grant  a  license  to 
keep  a  saloon  'with  the  privilege  of  retailing  spirituous  liquors.  He  is  to 
judge  of  the  necessity  for  the  grant. 

Henry  Mason  for  appellant. 

W.  S.  Roberts  for  appellee. 

Appeal  from  Hincock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  writ  of  mandamus  is  sought  in  this  case  to  compel  the  county  judge 
to  grant  a  license  to  the  appellant  to  keep  a  saloon  in  the  town  of  Hawes- 
ville,  with  the  privilege  of  retailing  spirituous  liquors.  It  is  not  alleged 
that  the  judge  refused  to  hear  the  application,  but  that  he  refused  to  grant 
the  license.  It  is  said  by  the  appellee  that  the  power  to  grant  such  a  license 
is  with  the  trustees  of  the  town  and  not  with  the  county  judge,  but  has 
failed  to  call  the  attention  of  this  court  to  the  provisions  of  the  town  char- 
ter, or  to  the  act  under  which  this  power  is  oonferred.  It  is  immaterial, 
however,  in  determining  the  question  presented  here,  where  this  power  is 
lodged.  The  county  judge  nor  the  trustees  are  required  to  grant  such  a 
license  unless  it  shall  be  deemed  expedient  to  do  so.  They  are  to  judge  of 
tbe  necessity  for  a  grant  and  not  this  court. 

(General  Statures,  chapter  106,  section  1  of  article  4;  Commonwealth  v. 
Boone  County  Court,  ft  Ky.  Law  Rep.,  755.) 

Tbe  judgment  below  Is  affirmed. 


MARSHALL  v.  APPLEGATE,  &o. 

(Filed  February  14,  1889— Not  to  be  reported.) 

Assignment  for  creditors-Homestead— A  debtor  assigned  all  his  estate  for 
the  benefit  of  creditors,  "save  and  except  such  as  the  law  will  allow  me  to 
bold.1'  He  now  claims  as  a  homestead  exemption  $1,(00  out  of  the  proceeds 
of  a  house  and  lot  which  has  been  sold  in  an  action  for  the  settlement  of  the 
estate.  He  was  not  residing  upon  this  property  at  the  date  of  the  assign- 
ment, but  had  theretofore  occupied  it  as  a  home.  Two  years  elapsed  from. 
tbe  date  of  tbe  deed  until  tbe  filing  of  his  petition  claiming  a  homestead.. 
Held — That  the  appellant  reserved  his  homestead  interest  by  the  deed  of  as*- 
elgnment,  but  has  lost  the  right  by  abandonment. 

C.  H.  Lee  for  appellant. 

L.  T.  Applegate  for  appellees. 

Appeal  from  Pendleton  Chancery  Court. 

Opinion  of  tbe  court  by  Chief  Justice  Lewte. 

In  1884  appellant  made  a  deed  of  assignment  for  the  benefit  of  his  oreditorsv 
which  contained  a  reservation  of  the  estate  in  these  words:  " Save  and  ex- 
cept such  as  the  law  will  allow  me  to  hold." 

It  appears  that  at  the  date  of  the  deed  he  owned  a  lot  of  land  whereon  was 
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a  house,  the  lower  story  of  which  had  been  used  by  him  for  the  sale  of 
merchandise,  and  the  upper  story  had  been  occupied  by  him  and  family  at 
a  dwelling  place. 

In  October,  1886,  after  a  sale  of  the  house  and  lot,  under  judgment  ren- 
dered in  various  consolidated  actions  by  his  creditors  involving  a  settlement 
and  distribution  of  the  estate  so  conveyed  by  him,  he  filed  in  court  a  peti- 
tion claiming  and  asking  there  be  paid  to  him  $1,0C0  out  of  the  proceeds  of 
the  sale  of  the  lot,  his  homestead  right  in  which  he  alleged  had  never  been 
conveyed  or  relinquished  by  him.  He  stated  in  his  petition  he  was,  at  the 
date  of  the  deed  of  assignment,  only  temporarily  absent  therefrom,  and  that 
he  did  not  then,  nor  had  since  the  deed,  any  home  of  his  own. 

One  of  the  creditors  filed  an  answer  to  the  petition,  in  which  he  denied 
appellant  and  his  family  were  only  temporarily  ahsent  from  the  hou6e  %nd 
lot  at  the  date  of  the  deed,  and  alleged  that  appellant  had,  prior  to  the 
assignment,  permanently  abandoned  the  property  and  purchased  and  re- 
moved to  other  property  as  his  home. 

In  his  reply,  appellant  denied  he  had  purchased  and  removed  to  other  prop- 
erty before  the  assignment. 

No  proof  was  taken  upon  the  issue  thus  formed,  and  the  validity  of  the 
claim  set  up  by  appellant  must  be  determined  by  the  pleadings. 

It  is  admitted  by  appellant  he  was  absent  from  the  place  at  the  date  of  the 
deed,  and  although  he  alleges  in  his  petition  he  was  only  temporarily  ab- 
sent, he  does  not,  in  his  reply,  deny  the  statement  in  the  answer  he  bad 
then  and  has  ever  since  had  a  permanent  residence  elsewhere,  the  denial  he 
does  make  going  no  further  than  to  put  in  issue  the  statement  in  the  answer 
he  had  purchased  other  property  for  a  residence. 

Although  it  may  be  considered  that  he  reserved  in  the  deed  his  homestead 
interest  in  the  house  and  lot,  and  might  have  resisted  the  claim  of  creditors 
to  subject  it  to  the  payment  of  their  debts,  still  he  may  have  lost  the  right 
by  abandonment  of  the  place  as  his  residence.  And  as  he  admits  be  was, 
with  his  family,  absent  from  it  at  the  date  of  the  deed,  and  does  not  allege 
he  ever  subsequently  resided  there,  though  two  years  had  elapsed  where  he 
filed  his  petition,  we  think  he  has  not  merely  failed  to  show  be  was  absent 
only  temporarily,  as  it  was  incumbent  on  him  to  do,  but,  by  his  residence 
for  such  length  of  time  elsewhere,  made  it  reasonably  certain  he  perma- 
nently abandoned  it  as  a  residence,  and  his  homestead  right  must,  therefore, 
be  regarded  as  also  abandoned  and  lost. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


MAKCHAND  v.  YORK. 

(Filed  February  13,  1889.) 

1.  Landlord  and  tenant—Eviction— The  appellee  used  a  rented  bouse  for 
the  purpose  of  keeping  a  hotel  or  saloon.  Under  an  attachment  for  rent, 
which  was  wrongfully  obtained,  all  of  the  tenant's  personal  property  In  tbc 
hotel  and  saloon  was  taken  and  sold,  so  that  he  was  practically  disa Med  from 
continuing  bis  business.    Held— That  the  tenant  can  not  elect  to  treat  this 
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Wrongful  coDduot  as  an  eviction.  To  constitute  an  eviotion  th*  action  of  the 
landlord  must  relate  to  the  premises  themselves,  making  them  unfit  for  occu- 
pancy. 

9.  Same— The  sheriff,  when  be  made  the  levy  on  the  furniture,  demanded 
the  keys  of  the  house,  and  ordered  the  tenant  to  vacate  the  premises,  whioh 
he  did,  but  it  affirmatively  appears  that  neither  the  landlord  nor  his  attor- 
ney had  given  the  sheriff  any  direction  to  demand  the  keys  or  to  take  posses- 
sion of  the  house.    Held— There  was  not  an  actual  eviotion. 

Sweeney  &  Son  for  appellant. 

George  W.  Williams  &  Son  and  Owen  &  Ellis  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

1.  There  is  no  evidence  sufficient  to  make  a  reasonable  man  even  hesitate 
in  saying  that  York  was  not  actually  evicted.  The  utmost  that  could  be  in- 
ferred was  that  the  sheriff,  when  ho  made  the  levy  on  the  furniture,  demanded 
the  keys  of  the  house,  and  ordered  York  to  vacate  the  premises,  and  that 
Marohand's  agent  heard  afterwards  chat  he  had  vacated.  But  there  was  no 
evidence  that  the  agent  had  given  the  sheriff  any  direction  to  demand  the 
keys  or  to  take  possession  of  the  house,  or  that  he  had  any  notice  afterwards 
that  the  sheriff  had  done  s->,  while  both  the  agent  and  attorney  show  affirm- 
atively that  they  had  no  agency  whatever  in  the  matter.  The  sheriff  sus- 
tains them,  testifying  that  when  he  asked  one  of  them  how  he  should  retain 
possession  of  the  goods  without  possession  of  the  house,  the  answer  was  that 
that  was  his  business,  but  that  he  must  keep  the  goods. 

2.  The  evider.ee  showed  that  York  rented  the  house  for  the  purpose  of 
keeping  a  hotel  and  saloon,  and  justified  the  inference  that  this  purpose  was 
known  to  the  landlord's  agent,  by  whom  the- contract  was  made.  It  had 
been  decided  that  the  attachment  for  rent  was  wrongful,  and  the  evidence 
showed  that  under  it  all  of  York's  personal  properly  in  the  hotel  and  saloon 
was  taken  and  sold,  so  that  he  was  practically  disabled  from  continuing  his 
business.  Did  this  wrongful  conduct  constitute  an  eviction  at  York's  elec- 
tion* We  think  not.  While  actual  entry  and  physical  preclusion  are  not 
indispensable  to  an  eviotion,  the  act  of  the  landlord  must  relate  to  the  prem- 
ises themselves,  making  them  unfit  for  occupancy.  It  does  not  work  an 
eviction  if  the  landlord  assmlts  the  tenant  and  so  disables  him  that  he  can 
not  profitably  use  the  rented  place;  or,  if  he  wrongfully  takes  the  tenant's 
personal  property,  without  whioh  the  place  can  not  be  conveniently  occu- 
pied. For  such  wrongs  the  remedy  is  an  action  at  law  for  damages.  All  of 
the  cases  cited  by  counsel. relatod  to  acts  done  by  the  landlord  on  or  to  the 
premises,  affecting  their  use  by  the  tenant.  This  is  true  of  Dyett  v.  Pendle- 
ton, 8  Cowen,  727,  cited  by  Taylor,  Landlord  and  Tenant,  section  316,  and 
cases  following  it,  where  the  act  done  c  insisted  in  tninting  the  moral  atmos- 
phere by  keeping  lewd  women  in  an  adjoining  room.  That  was  a  nuisance 
created  by  the  landlord  most  seriously  affecting  the  premises;  but  even  that 
case  has  been  considered  extreme,  though  it  strongly  commends  itself  to  the 
moral  sense.  (Royce  v.  Guggenheim,  106  Mass.,  201;  Etheridge  v.  Osborn, 
12  Wend  ,  529.) 

The  judgment  is  reversed,  with  directions  to  grant  the  appellant  a  new 
trial. 
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MARDIS,  &c.  v.  HOFFMAN. 

Filed  February  20,  1889.    Appeal  from   Kenton   Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Landlord  and  tenant— In  this  action  against  a  tenant  and  bis  sureties 
upon  a  rental  bond,  the  defendants  olaiiu  that  the  dates  fixing  the  beginning 
and  termination  of  the  rental  year  were  blank  wheu  they  signed  the  paper, 
and  were  afterwards  inserted  without  their  knowledge  or  consent.  Held— 
That  under  the  evidence  the  writing  must  control. 

2.  Same— If  the  tenant  had  the  right  in  any  event  to  surrender  the  posses- 
sion and  terminate  the  lease,  he  must  do  so  at  the  end  of  a  year,  and  as  the 
rental  year  ended  in  November  in  each  year,  and  the  tenant  occupied  the 
premises  from  November,  188^,  to  February,  1887,  he  and  his  sureties  are 
liable  for  the  rent  for  the  year  ending  November,  1887. 

Collins  &  Fenley  for  appellants,  O'Hara  &  Bryan  for  appellees. 

SHANNON  v.  PENNINGTON. 

Filed  February  20,  1889.    Appeal  from  Metcalfe  Circuit  Court.    Opinion  of 
the  oourt  by  Presiding  Judge  Ward,  affirming. 

1.  Pleading— The  petition,  which  sought  the  sale  of  a  tract  of  land,  was 
-defective,  perhaps,  in  not  describing  the  land  more  accurately,  but  as  tJt>e 

defect  did  not  reach  the  cause  of  action,  either  as  to  the  person  or  to  the 
thing,  a  demurrer  to  the  petition  could  not  have  been  sustained.  The  de- 
fect could  have  been  reached  only  by  motion  to  make  more  specific. 

2.  Judicial  sales— Judgment— The  fact  that  there  was*  no  pleading  in  the 
reoord  from  which  the  court  was  authorized  to  adopt  the  description  of  tie 
land  that  it  did  adopt  in  the  judgment,  or  to  show  that  the  land  described 
in  the  judgment  is  the  same  as  that  referred  to  in  the  petition,  does  not 
render  the  judgment  erroneous.  Whether  the  same  or  not,  the  defendant 
has  not  been  prejudiced.  If  it  is  the  same,  the  defendant  is  not  Injured, 
and  if  not  the  same  there  is  a  way  he  can  show  the  fact  and  obtain  relief, 
the  judgment,  in  that  event,  being  void. 

3.  Same— The  judgment  of  sale  ought  to  describe  the  land  so  as  to  enable 
the  officer  who  is  directed  to  execute  it  to  identify  the  land  from  the  judg- 
ment alone,  without  reference  to  the  pleadings  or  exhibits. 

J.  C.  Muncle  for  appellant;  H.  H.  Beauohamp  for  appellee. 

MOORE  v.  CARPENTER. 

Filed   February  20,  1889.     Appeal  from   Bullitt  Circuit  Court.    Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  County  judge— Guardian's  bond— The  duties  imposed  upon  a  coanty 
judge  by  sections  13  and  14  of  article  1,  chapter  48,  General  Statutes,  in  tbe 
matter  of  taking  security  from  guardians,  are  judicial,  and  neither  tbe 
judge  nor  bis  sureties  are  liable  for  his  act  or  failure  to  aot  as  required  by 
said  sections. 

2.  Tbe  death  of  a  surety  In  the  guardian's  bond  neither  affects  tbe  right  of 
tbe  guardian  to  hold  and  exercise  the  trust,  or  the  liability  of  the  estate  of 
the  surety  for  the  delinquency  of  the  guardian. 

N.  J.  Weller  for  appellant;  Fairleigh  &  Straus  for  appellees. 

GRIFFITH,  &c.  v.  BRIGHTWELL. 

Filed  February  20,  1889.    Appeal  from   Carroll   Circuit  Court.    Opinion  of 
the  oourt  by  Judge  Barbour,  reversing. 
Pledge— Change  of  possession— G.,  a  tenant,  agreed  with  S.,  who  wpre- 
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dented  the  landlord,  that  8.  should  take,  hold  and  sell  the  tobacco,  which 
Was  then  on  the  rented  premises,  pay  the  landlord's  debt,  and  pay  over  the 
balance,  if  any,  to  G.,  and  a  writing  was  executed  by  G.  to  evidence  the 
pledge. of  the  tobacco.  Under  this  agreement  G.  removed  from  the  premises, 
leaving  the  tobacco  there.  After  this  he  was  employed  by  S.  to  handle  the 
tobacco,  and  while  doing  so  he  mortgaged  It  to  appellee.  Held— That  G. 
transferred  the  possession  of  the  tobacoo  by  leaviDg  it  on  the  surrendered 
premises  with  intent  to  transfer;  aud,  therefore,  at  the  time  appellee's  mort- 
gage was  executed  S.  was  in  the  actual  possession  of  the  tobacco,  holding  it 
In  pledge  to  secure  the  payment  of  the  amount  owing  by  G.  to  the  landlord, 
and  he  can  not,  therefore,'  be  affected  by  the  mortgage. 
Masterson  &  Gaunt  for  appellants;  J.  A.. Donaldson  for  appellee. 

PRYSE  v.  TITUS,  &c. 

Filed  February  20,  1889.     Appeal  from   Lee  Circuit  Court.     Opinion   of   the 

court  by  Judge  Barbour,  affirming. 

School  commissioner— Sureties- A  school  commissioner,  who  was  sheriff 
in  the  county  at  the  same  time  he  was  commissioner,  being  indebted  to  the 
State  on  account  of  the  revenue  which  he,  as  sheriff,  had  collected  and  failed 
to  pay  over,  drew  an  order  requesting  the  auditor  to  place  to  his  credit  as 
sheriff  as  much  of  the  amount  due  him  as  commissioner  as  would  meet  bis 
deficit  on  account  of  the  revenue.  This  was  done  and  the  balance  remaining 
of  the* school  fund  was  paid  to  the  commlFsioner.  In  this  action  by  a  teacher 
of  the  common  Fchool  against  the  commissioner  and  sureties  to  recover  the 
amount  due  him  from  the  common  school  fund,  the  sureties  claim  that  they 
are  not  liable  because  the  commissioner  never  received  the  portion  of  the 
school  fund  due  the  county.  Held— That  as  the  money  was  to  the  credit  of 
the  county,  and  could  have  been  collected  by  the  commissioner,  and  he  failed 
to  collect* it  and  pay  it  over  to  the  teachers,  or  collected  it  and  misappro- 
priated it,  he  violated  the  conditions  of  his  bond,  and  he  and  his  sureties 
are  liable  to  the  teachers  for  the  amount  due  them. 

J.  B.  White  for  appellant;  Hargis  &  Eastin  for  appellee. 

COMMONWEALTH  v.  BUTTON. 

Filed  February  20, 1889.    Appeal  from  Barren  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Indictment— Allegation  as  to  time— If  there  was  no  law  in  force  under 
which  the  defendant  could  have  been  punished  for  the  offense  charged,  if 
committed  at  the  time  alleged  in  the  indictment,  the  court,  upon  demurrer, 
Is  authorized  to  assume  that  the  offense  was  committed  at  the  time  charged. 

2.  Liquor  selling— Between  the  passage  of  the  act  of  May  17,  1886.  which 
repealed  the  act  of  May  8,  1884,  and  the  passage  of  the  act  of  March 
•31,  1888,  there  was  no  law  in  force  prescribing  a  i  enalty  for  the  sale 
of  spirituous  liquors  in  quantities  less  than  a  quart  when  not  drunk  on  the 
premises  or  adjacent  thereto,  and,  therefore,  an  indiotment  charging  such  a 
sale  in  September,  1887,  does  not  charge  an  offense 

John  G.  Craddock,  Commonwealth's  Attorney,  for  appellant. 

DOHONEY,  &c.  v.  BANK  OF  COLUMBIA. 

Filed  February  20,  1889.    Appeal  from  Adair  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  reversing. 

Deeds— Consideration— Parol  testimony— A  deed  recited  that  of  the  consid- 
eration of  $5,000,  $1,500  was  paid  by  the  grantee  and  her  husband, conveying  to 
the  grantor  236  acres  of  land,  and  the  remaining  $3,500  evidenced  by  the  note  of 
the  husband  of  the  grantee.  In  this  action  to  enforce  the  lien  reserved  to 
secure  the  payment  of  the  note,  it  was  alleged  that  it  was  agreed  when  the 
tieed  was  made  that  the  V36  acres  was  not  taken  by  the  grantor  at  $1,500,  but 
at  suob  sum,  not  less  than  $1,200,  as  be  might  be  able  to  get  for  it:  and  that 
eoon  after  the  deed  was  made  it  was  agreed  he  should  take  it  at  $1,'J00,  and 
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that  the  husband  of  the  grantee  thereupon  gave  his  note  for  $300,  to  secure 
the  payment  of  whioh  a  lien  on  the  land  was  asserted,  and  adjudged  by  tba 
court  to  exist.  Held— That  this  was  error.  Parol  testimony  was  not  com- 
petent to  change  the  recited  value  of  the  286  acres  from  $1,600  to  $1,200, 
thereby  increasing  the  sum  to  be  paid. 
James  Garnebt  for  appellant;  H.  C.  Baker  for  appellee. 

ANDERSON  v.  FRENCH. 
Filed  February  30,  1889.    Appeal  from   Bullitt  Circuit  Court.     Opinion  of 
the  court  by  Judge  Bowden,  affirming. 

1.  Burden  of  proof— The  burden  was  on  the  defendant  to  prove  that,  in 
the  settlement  resulting  in  the  execution  of  ihe  note  sued  on.  he  did  not  re- 
ceive proper  credits,  and  that  thefe  was  no  consideration  for  the  note. 

2.  Alteration  of  written  instruments— It  seems  that  the  rule  in  regard  to 
apparent  alterations  and  mutilations,  which  makes  it  the  business  of  the 
holder  to  show  how  they  happened,  can  not  be  applied  to  a  case  where  it  ia 
admitted  by  the  obligor  that  he  wrote  the  words,  and  where  the  only  ques- 
tion is  as  to  when  he  did  it.  In  such  case  it  seems  more  reasonable  to  as- 
sume that  they  were  written  by  the  obligor  when  the  paper  was  signed,  but 
it  is  not  necessary  to  so  decide  that  question  here,  as  it  appears  that  the  in- 
terlined words  were  a  part  of  the  original  agreement,  and,  if  omitted  from 
the  writing,  were  omitted  by  mistake. 

Charles  Carroll  for  appellant;  Fairleigh  &  Straus  for  appellee. 

MILLERSBURG  DEPOSIT  BANK  v.  THORP,  MASTER  COMMIS- 
SIONER. 
Filed  February  20.  1889.     Appeal  from   Nicholas  Circuit  Court.    Opinion  of 

the  court  by  Judge  Bowden,  affirming. 

Assignment  for  creditors— Negligence  in  presenting  i  la im— After  a  party 
has  stood  by  while  a  court  is  ascertaining  how  to  distribute  the  estate  of  an 
insolvent  debtor,  he  can  not  demand  that  the  work  shall  all  be  done  over 
and  a  new  judgment  rendered,  merely  because  he  had  a  claim  which  be 
negligently  failed  to  present. 

Thos.  Kennedy  for  appellant;  VV.  P.  Ross  for  appellee. 

COMMONWEALTH  DISTILLERY  CO.  v.  COMMONWEALTH. 
Filed  Feburary  20,  1880.     Appeal  from   Fayette  Circuit  Court.     Opinion  of 

the  court  by  Judge  Bowden,  dismissing. 

Appeals— To  give  the  court  jurisdiction  of  an  appeal  in  a  misdemeanor 
case,  the  transcript  must  be  filed  within  sixty  days  after  the  judgment.  The 
extension  of  time  for  Ming  bill  of  exception  does  not  extent  the  time  for 
filing  transcript. 

C.  H.  Stoll  for  appellant;  C.  .1.  Bronston  for  appellee. 

COMMONWEALTH  v.  GRAY. 
Filed  February  20,  1kS<).     Appeal  from    Edmonson    Circuit   Court.    Opinion 

of  the  court  by  Presiding  Jt  dge  Ward,  dismissing. 

Appeals—  Where  it  does  not  appi  ar  when  the  judgment  in  a  misdemeanor 
case  was  rendered,  the  court  can  not  know  that  the  transcript  wms  filed  in 
sixty  days  after  judgment,  and,  therefore,  the  appeal  will  be  dismissed. 

Chapeze  Watheu,  Commonwealth's  Attorney. 

YORK  v.  RIGGAN. 
Filed  February  £0.  1889.     Appeal  from   Edmonson  Circuit  Court.    Opinion. 

of  thi»  court  by  Presiding  Judge  Ward,  dismissing. 

Appellate  jurisdiction— As  there  is  nothing  to  show  that  the  personal  prop- 
erty in  dispute  is  worth  as  much  as  8100,  the  court  has  no  jurisdiction  of  the 
appeal. 

L.  M   Hazelip  for  appellant;  W.  E.  Settle  for  appellee. 

BOATMAN'S    FIRE  AND    MARINE    INSURANCE    CO.    v.    JAMES   & 

REDKORD. 

Filed   February  27,  1889.    Appeal  from   Mercer  Circuit  Court.    Opinion  of 
the  court  by  Judge  Bowden,  reversing. 
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1.  Insurance— A  policy  of  fire  insurance  provided  that  it  should  be  void  if 
the  assured  "shall  sell  or  transfer  the  property  Insured."  In  this  action  on 
the  policy  the  defendant  alleged  that  the  plaintiffs  had  sold  "some  interest" 
In  the  property.  Held— That  this  did  not  constitute  a  defense.  The  con- 
dition was  that  the  policy  should  be  void  if  the  assured  sold  all  the  property. 

2.  Same— The  policy  provides  that  the  company  may  cancel  it  "if  the 
assured  shall  have  neglected  to  day  the  premium."  The  defendant  alleged 
that  the  plaintiffs,  having  failed  to  pay  the  premium  at  the  time  agreed,  it 
canceled  the  policy  and  notified  plaintiffs  of  the  fact.  Held— That  while  the 
premium  was  a  debt,  which  the  company  could  have  collected,  remaining 
liable  on  the  policy,  yet  it  had  the  right,  under  the  provision  quoted,  to  re- 
scind the  contract,  and  if  it  did  so,  and  notified  tnt*  plaintiffs  of  the  fact,  it 
1s  not  liable. 

3.  Same — The  plaintiffs  can  not  avoid  the  effect  of  having  taken  additional 
insurance  by  showing  that  the  company  which  gave  it  might  have  avoided 
its  policy  if  it  had  seen  fit  to  do  so. 

4.  Same— Agents— As  it  was  a  disputed  fact  as  to  whether  the  person  to 
whom  the  plaintiffs  claimed  to  have  given  notice  of  additional  insurance 
was  the  agent  of  the  company,  the  court  erred  in  assuming,  in  its  instruc- 
tions, that  this  was  not  a  material  fact. 

6.  Same— The  mere  fact  that  one  solicited  insurance,  representing  himself 
to  he  the  agent  of  the  company,  is  not  competent  to  prove  that  he  was  agent, 
and  his  act  as  pretended  agent  was  not  ratified  hy  the  mere  issual  of  the 
policy  when  applied  for  hy  him,  as  it  does  not  appear  whether,  in  his  appli- 
cations, he  assumed  to  be  the  agent  of  the  plaintiffs  or  of  the  company. 

Breckinridge  &  Shelby  for  appelhiuts;  E.  H.  Gaither  for  appellee. 

AKERS  v.  CENTRAL  KENTUCKY   LUNATIC  ASYLUM,   &o. 

Filed  February  27.  1889.  Appeal  from  Louisville  Law  and  Equity  Court. 
Opinion  of  the  court  by  Presiding  Judge  Ward,  affirming  as  to  asylum  and 
reversing  as  to  other  appellees. 

1.  Contracts— Pleadings— The  plaintiff  was  to  furnish  the  defendants  the 
bricks  for  a  certain  building,  to  be  paid  for  at  a  certain  price  "measured  in 
Walls."  The  bricks  were  to  be  subject  to  the  inspection  of  the  architect 
with  power  of  rejection,  and  were  to  be  made  within  specified  times  They 
Were  to  be  paid  for  upon  the  certificate  of  the  architect— 80  pes  cent,  to  be 
paid  at  the  finish  of  each  kiln  and  the  remainder  "when  measured  in  walls 
at  completion  of  brick  work  on  building."  The  petition  alleges  that  plain- 
tiff made  the  brick  according  to  plans  and  specifications;  that  they  were  de- 
livered at  the  building,  and  had  been  received  by  the  architect,  and  that 
there  was  a  balance  due;  but  It  is  not  alleged  that  the  bricks  had  been  in- 
spected by  the  architect,  or  that  they  had  been  measured  in  the  wall,  or  that 
the  architect  had  given  a  certificate  as  to  quantity  or  quality;  nor  is  it 
alleged  that  the  plaintiff  had  been  prevented  from  a  full  performance  by  the 
defendant,  or  that  the  building  could,  by  ordinary  diligence,  have  been  com- 
pleted at  or  before  the  institution  of  the  suit.  Held— That  the  petition  is 
not  good.  If  the  purpose  was  to  reiy  on  a  complete  performance,  the  allega- 
tions of  the  petition  should  have  been  as  specific  as  the  undertakings;  if  it 
was  to  rely  upon  a  performance  as  near  complete  as  it  could  be  on  the  part 
of  plaintiff,  the  allegations  should  have  been  specific  to  that  extent,  and  also 
shown  a  willingness  and  ability  to  do  all,  and  a  preventing  reason  imputed 
to  the  party  in  default. 

2.  Sales  of  personal  property— The  vendor  of  goods,  able  and  willing  at  the 
time  and  place  of  delivery  to  perform  his  contract,  may  tender  them  to  the 
vendee,  and  upon  his  refusal  or  inability  to  receive  them  the  vendor  may  set 
them  apart  in  some  reasonably  safe  place  as  near  to  the  place  of  delivery  as 
can  be,  as  the  goods  of  the  vendee,  and  thereupon  recover  the  contract  price. 

In  this  case,  if  the  bricks  in  the  kilns  were  as  near  to  the  place  of  actual 
delivery  as  they  could  be  well  and  safely  put,  and  the  plaintiff  was  ready 
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and  willing  to  have  delivered  them  at  the  very  plaoe  named,  and  was  pre* 
vented  from  so  doing  by  the  unwillingness  or  inability  of  defendant  to  ac- 
cept them,  then  he  was  entitled  to  recover  as  in  ease  of  performance. 

3.  Same— The  fact  that  defendants  were  enjoined  from  erecting  the  build- 
log  or  from  receiving  the  brioks  at  the  place  agreed  upon  is.  no  defense. 
They  were  a  special  commission,  authorized  by  the  State  to  contraot  for  the 
erection  or  the  building  somewhere  on  the  asylum  grounds,  and  as  to  parties 
contracting  with  them,  their  selection  of  the  place  of  delivery  is  conclusive. 
If  they  made  a  selection  they  had  no  right  to  make,  it  is  their  misfortune. 

4.  Accord  and  satisfaction— In  a  second  paragraph  the  plaintiff  sues  for 
the  contract  price  of  lumber  furnished  defendants.  The  defendants  plead 
that  plaintiff  has  accepted  a  oertain  sum.  less  than  that  sued  for,  "as  full 
payment'1  for  the  lumber.  Held— That  the  answer  is  not  good  as  a  plea  of 
entire  payment,  or  as  a  plea  of  accoid  aiid  satisfaction,  no  facts  being  alleged 
showing  a  consideration  to  support  an  agreement  to  take  less  than  the  sum 
agreed  to  be  paid. 

5.  Set  off— If  the  amount  paid  plaintiff  for  brioks  in  excess  of  the  HO  per 
cent,  wiboh  he  was  to  receive  thereon,  as  the  bricks  were  furnished,  could 
have  been  pleaded  as  a  set  off  against  the  claim  for  lumber,  it  was  not  done,, 
and,  therefore,  can  not  be  allowed. 

6.  Parlies  to  actions— The  4 'Central  Lunatic  Asylum"  was  improperly 
joined  as  a  defendant.  If  any  cause  of  notion  exists  apainst  that  corporation* 
on  account  of  bricks  used  by  it,  it  should  have  been  sued  in  a  separate  action. 

N.  G.  Rogers  for  appellant:  Brown,  Humphrey  &  Davie  fur  asylum;  Helm 
&  Bruce  for  appellees,  Long  &  Stewart. 

HERDICK,  &c.  v.  PETERS,  &c,  ADM'R. 

Filed  February  37,  1889.     Appeal  from  Bath  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Husband  and  wife— Separate  estate— Where  the  wife,  with  the  consent  of 
the  husband,  holds  and  claims  as  her  separate  estate  personal  property  which 
she  has  purchased  with  her  own  money,  her  claim,  when  free  from  any  taint 
of  fraud,  will  be  upheld  as  against  the  husband's  creditors,  and  this  is  true, 
although  the  property  thus  held  be  live  stock  used  by  the  husband  on  land 
rented  by  him,  and  from  which  the  stock  necessarily  receives  subsisteoVe. 

R.  Gudgell  &  Son  for  appellant. 

NORTHWESTERN  NATIONAL  INSURANCE  CO.  v.  DAVIS  &  PETER- 

bON. 

STANDARD  FIRE  OFFICE  v.  PETERSON  &  DAVIS. 

File!  February  27,  1883.     Appeals  fr.un   Marlon  Circuit  Court     Opinion  of 

the  court  by  Judge  Barbour,  reversing. 

Insurance— Increased  risk— A  policy  of  insurance  on  a  stock  of  goods  pro- 
vided that  "if  the  risk  be  increased  by  the  erection  or  occupation  of  neigh- 
boring buildings  without  the  assent  of  the  company  indorsed  hereon,  then 
this  policy  shall  be  void."  After  the  contract  of  insurance  was  made,  one 
of  the  assured,  who  was  the  owner  of  the  storehouse  in  which  the  goods  were 
insured,  bought  a  small  frame  building,  whioh  was  located  a  short  distance 
from  the  storeroom,  and  moved  it  up  to  and  connected  it  with  his  storehouse, 
making  an  ell  of  it,  and  with  an  opening  from  the  storehouse  into  it  be 
used  them  ps  one  building.  The  company  had  no  knowledge  of  this  until 
after  the  fire.  The  fire  which  destroyed  the  building  and  the  goods  originated 
in  this  ell.  Held— That  the  risk  was  Increased,  and  the  policy  rendered 
void.  The  increased  risk  to  the  house  was  also  an  increased  risk  to  the 
goods. 

Thompson  &  MoCord  and  Samuel  Avritt  for  appellants;  Thomas,  Harrison 
&  Belden  and  Russell  &  Avritt  for  appellees. 

MAYSVILLE   &  BIG  SANDY  RAILROAD  CO.  v.  COMMONWEALTH. 

Filed  February  27.  1889.    Appeal  from  Greenup  Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 
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Indictment— An  indictment  must  set  forth  the  offense  with  such  certainty 
as  to  apprise  the  defendant  of  the  accusation  upon  which  he  is  to  be  tried % 
and  to  constitute  a  bar  to  any  subsequent  proceedings  for  the  same  offense. 

Under  its  charter  the  appellant  had  the  right,  in  constructing  its  railway, 
to  intersect  and  cross  a  highway,  and  change  the  location  of  such  highway 
during  the  construction;  but  was  required  upon  the  completion  of  the  work 
to  restore  the  highway  to  its  former  state,  or  in  a  sufficient  manner  not  to 
destroy  its  usefulness,  and  at  a  grade  not  exceeding  the  heaviest  grade  upon 
said  road  existing  when  the  road  was  appropriated.  The  indictment  charges 
the  appellant  with  the  offense  of  unlawfully  creating  and  maintaining  a 
public  nuisance  by  taking  possession  of,  altering  and  destroying  a  certain 
part  of  a  public  highway.  In  specifying  the  acts  complained  of  it  avers  that 
Che  defendant  took  possession  of  the  road  for  railroad  purposes,  and  provided 
what  is  termed  a  "substitute"  road,  but  avers  that  the  substitute  so  provided 
was  not  as  good  as  the  old  road,  and  that  it  is  now,  and  has  been  for  a  long 
while,  impassable  and  unfit  for  public  travel,  and  was  so  rendered  by  the 
defendant  making  excavations  and  outs  below  it.  Held— That  the  indict- 
ment Is  insufficient,  as  it  can  not  be  determined  with  certainty  with  what 
defendant  is  charged. 

B.  F.  Bennett  for  appellant;  B.  E.  Roe  for  appellee. 

HARRIS  v.  HARRIS. 

Filed  February  27,  1889.     Appeal  from  Larue  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  affirming. 

1.  Gifts— A  father  gave  to  bis  son,  who  lived  with  him,  a  mare.  The  son 
owned  and  controlled  the  mare,  bred  her  and  paid  for  the  season.  The 
father  was  indebted,  if  at  all,  but  for  a  small  amount,  which  he  was  amply 
able  to  pay.  Held— The  gift  was,  under  the  circumstances,  not  an  unreason- 
able one,  and  was  good  against  creditors,  there  being  .an  actual  change  of 
possession . 

2.  Sales— Change  of  possession— The  father  sold  to  the  son  a  sow,  from 
which  he  raised  certain  hogs  in  controversy,  which  the  father's  creditors  are 
seeking  to  subject.  There  was  an  actual,  visible  change  of  possession  of  the 
property,  known  and  understood  in  the  neighborhood.  Although  the  son 
was  an 'infant,  the  proof  shows  tbat  the  father  allowed  him  to  work  for  him- 
self. Held— That  the  son  is  entitled  to  hold  the  propei  ty  against  the  father's 
creditors. 

3.  Exceptions  to  depositions  not  acted  on  by  the  lower  court  are  treated  on 
appeal  as  waived. 

I.  W.  Twyman  for  appellant;  D.  H.  Smith  for  appellee. 

BOWS,  &o.  v.  BISHOP. 

Filed  February*27,  J889.    Appeal  from  Ohio  Circuit  Court.    Opinion  of  the 
court  by  Judge  Bowden,  reversing. 

1.  Payment— As  the  evidence  showed  that  the  note  sued  on  was  overpaid, 
judgment  should  not  have  been  rendered  for  any  part  of  it. 

2.  Same— The  defendants  were  entitled  to  credit  by  the  amount  paid  by 
them  to  discharge  a  lien  upon  the  property  for  which  the  note  sued  on  was 
executed. 

J.  Edwin  Roe  and  W.  B.  Roe  for  appellants;  E.  D.  Guffy  for  appellee. 

FARMERS'  BANK  v.  THE  CITY  OF  NEWPORT. 

Filed  February  27,  1889.    Appeal  from  Campbell  Chancery  Court.     Opinion 

of  the  court  by  Judge  Bowden.  reversing. 

Taxation  of  banks— The  Farmers'  Bank  of  Kentucky  is  not  liable  to  be 
taxed  for  city  purposes  upon  real  estate  purchased  by  it  at  execution  sale  in 
satisfaction  of  a  judgment  held  by  it.  It  can  not  be  subjected  to  any  tax 
whatever,  except  that  provided  by  its  charter. 

G.  R.  MoKee  and  A.  Duvall  for  appellant;  E.  W.  Hawkins  for  appellee. 

April  1,  1889—4 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


T^e  K^tubky  La^  Reporter 


EDITOR: 

EDWARD  W.  HINES Frankfort,  Ky. 

Vol.  10.  APRIL  15,  1889.  No.  20 


KENTUCKY  COURT  OF  APPEALS. 


WOLF,  &o.  v.  MoHARGUK,  SHERIFF. 
(Filed  February  16,  1889.) 

Taxation— A 8  the  residents  of  a  town  receive  benefits  from,  and  exercise 
privileges  under,  both  the  municipal  and  county  governments,  tbey  can  be 
required  to  con  tribute  by  taxation  to  the  support  of  both. 

The  fact  that  the  residents  of  a  town  are  taxed  to  keep  the  streets  of  a 
town  in  repair  does  not  exempt  them  from  the  payment  of  a  tax  imposed  by 
tbe  county,  under  legislative  authority,  to  keep  the  public  roads  in  repair. 

W.  A.  Morrow  for  appellants. 

J.  L.  Colyer  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Tbe  legislature,  by  an  act  approved  March  10,  1880,  authorized  the  levy  of 
an  annual  tax  of  10  cents  on  each  $100  in  value  of  tbe  real  and  personal  prop- 
erty in  the  county  of  Pulaski  for  the  purpose  of  repairing  and  keeping  in  re- 
pair its  public  roads.     (Acts  1885  6,  volume  1,  page  681.) 

The  appellants  reside,  and  their  property  is  situated,  within  the  corporate 
limits  of  the  town  of  Somerset,  in  said  county.  The  municipality  levied  a 
tax  of  40  cents  on  each  $100  in  value  of  property  within  its  limits  for 
municipal  purposes  for  the  year  1886,  one  of  those  purposes  being  the  keeping 
in  proper  repair  of  its  streets;  and  the  appellants  claim  that  by  reason  thereof 
their  property  is  not  subject  to  the  couiity  road  tax  of  10  cents  upon  each 
$100  in  value  of  property,  levied  for  1886,  and  that  if  the  act  be  applicable  to 
them,  then  it  is  unconstitutional,  and,  therefore,  invalid.  The  question  is, 
therefore,  presented,  whether  the  residents  of  the  municipality,  and  their 
property  situated  within  its  limits,  are  exempt  from  the  tax  for  road  pur- 
poses generally  because  they  pay  a  special  tax  for  municipal  purposes,  among 
which  is  the  improvement  of  the  streets  of  the  town. 

The  right  to  tax  is  based  fundamentally  upon  benefits  received.    The  gov- 
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eminent  imposes  the  burden  upon  the  citizen,  and  he,  in  turn,  is  entitled  to 
the  protection  and  advantages  arising  from  its  existence.  The  State,  as  to 
taxation,  can  exercise  no  mere  favoritism.  No  one  can  have  exclusive  priv- 
ileges save  in  consideration  of  public  services.  Equality  in  taxation  is  the 
rule,  and  exemption  from  the  burden  is  the  exception.  One  citizen  can  sot 
be  taxed  more  than  his  fellow-citizen  for  the  like  benefit;  and  the  complaint 
is  now  made  that  the  inhabitants  of  the  municipality  are  twice  taxed,  ar 
made  to  carry  a  heavier  burden  than  other  citizens  of  the  county  without 
receiving  any  additional  benefits.  But  is  this  true!-'  The  charter  of  the 
town  confers  certain  privileges  and  benefits.  A  franchise  or  special  privilege 
is  granted  to  its  inhabitants,  and  in  which  the  other  citizens  of  the  county 
do  not  share.  The  benefits  arising  therefrom  warrant  additional  taxation. 
It  is  a  quasi  purchase  of  them.  The  grant  authorizes  the  resident  of  the 
municipality  to  exercise  certain  privileges,  and  invests  him  with  certain 
rights  which  are  denied  to  the  other  citizens  of  the  county.  The  municipal- 
ity makes  its  own  laws;  it  elects  its  own  officers  and  exercises  other  priv- 
ileges too  numerous  to  mention.  In  addition,  the  citizen  of  the  municipality 
is  also  a  citizen  of  the  county.  He  has  a  voice  in  its  government.  He  le- 
ceives  benefits  from,  and  exercises  privileges  under,  both  the  municipal  and 
county  governments.  In  consideration  of  this  dual  right  he  is  liable  to 
double  taxation— that  is,  he  must  help  to  support  both  the  municipal  and 
the  county  governments.  It  must,  of  course,  be  imposed  as  equally  as  is 
possible  upon  all  the  inhabitants  of  the  municipality  alike:  but  they  (an  not 
a*y  because  in  consideration  of  municipal  benefits  they  pay  municipal  taxes, 
that,  therefore,  they  are  exempt  from  county  taxation.  They  but  pay  a 
bonus  for  extra  privileges,  and  are  only  taxed  in  proportion  to  the  bepeflts 
received.  Any  other  rule  would  lead  to  a  virtual  exemption  of  the  citizen 
of  the  town  from  county  taxation  altogether;  and  instead  of  its  being  un- 
just and  unequal  taxation  as  to  him  he  would,  if  exempted  from  it  by  reason 
of  the  payment  of  municipal  taxes,  secure  exclusive  privileges,  and  obtain 
the  benefit  of  the  county  government  without  paying  for  it.  The  people  of 
the  town  are  especially  interested  in  thb  county  roads.  They  bring  trade  to 
them.  They  serve  to  build  up  their  town.  They  aid  in  increasing  the  value 
of  their  property.  Not  only  are  they  benefitted  by  them,  but,  as  citizens  of 
the  county,  they  have  a  voice  in  their  control;  and  in  consideration  of  their 
being  both  citizens  of  the  municipality  and  of  the  county,  and  receiving 
benefits  from  each,  they  can  constitutionally  be  required  to  contribute  by 
taxation  to  the  support  of  both. 
Judgment  affirmed. 


CRITTENDEN  v.  BECK. 
(Filed  February  16,  1889— Not  to  be  reported.) 
Judicial  sales— Equity  of  redemption— Where  land  has  been  sold  under  de- 
cree to  satisfy  a  lien,  and  has  brought  less  than  two- thirds  of  its  appraiffd 
value,  it  is  proper  for  the  court,  upon  motion  of  the  plaintiff,  to  order  the 
sale  of  the  equity  of  redemption  to  satisfy  the  unpaid  balance  of  the  judg- 
ment, after  crediting  the  judgment  by  the  amount  realized  from  the  first 
sale. 
J.  H.  Dorman  and  J.  J.  Orr  for  appellant. 
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-J.  A,  Duncan  for  appellee. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

We  perceive  no  error  in  this  case  to  the  prejudice  of  the  appellant.  The 
title  he  should  be  compelled  to  accept;  and  it  was  proper,  as  the  judgment 
was  not  satisfied,  to  sell  the  equity  of  redemption,  'ihe  appellee  had  a  lien 
<on  the  land  for  the  purchase  money.  It  was  sold  under  a  judgment  of  the 
-court  to  satisfy  the  lien,  and  brought  less  than  two  thirds  of  its  appraised 
value.  The  appellee  then  asked  that  the  equity  of  redemption  be  sold  to 
satisfy  the  balance  due  on  the  judgment,  to  which  appellant  objected.  The 
-equity  was  sold  after  crediting  the  judgment  by  the  amount  realized  on  the 
first  sale.  This  was  proper.  The  statute  provides:  "If  the  judgment,  in 
pursuance  of  which  such  sale  is  made,  be  not  satisfied  by  such  sale,  the  right 
of  redemption  herein  provided  for  may  be  sold  in  satisfaction  of  the  residue 
of  said  judgment,  and  the  said  right  of  redemption  shall  also  be  liable  to  sale 
under  execution, "  etc.  The  rights  of  third  parties  had  not  intervened  in  any 
manner  before  the  sale  wns  ordered,  and  as  between  the  parties  to  the  judg- 
ment the  siile  was  properly  ordered. 

Judgment  affirmed. 


HENNESSY  v.  COMMONWEALTH. 

(Filed  February  28,  1889.) 

Indictment— Under  an  indictment  for  obtaining  money  under  false  pre- 
tenses it  is  not  material  whether  the  money  thus  obtained  belonged  to  the 
person  alleged  in  the  indictment  to  be  the  owner  of  it. 

A.  J.  Speckert  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted,  tried  and  convicted  of  the  crime  of  obtaining 
$15  in  money  from  Bettie  Cook  by  false  pretenses.  The  manner  of  obtaining 
said  money  was  as  follows :  That  Barbara  Yutzi,  mother  of  Bettie  Cook,  had 
Instructed  him  to  get  $15  from  said  Bettie  for  the  purpose  of  buying  offal  at 
the  pork  house  in  the  city  of  Louisville;  that  upon  said  representation  said 
Bettie  let  him  have  said  money,  which  representation  was  false,  etc.  It  was 
■developed  otrtne  trial  that  Mrs.  Bettie  Cook  was  a  married  woman,  and  had 
no  separate  estate.  Therefore,  it  was  contended  as  her  husband  was  the 
owner  of  the  f  15  by  virtue  of  the  marital  relation,  the  variance  between  the 
allegations  in  the  indictment  and  the  proof  was  fatal.  Section  28,  Criminal 
Code,  provides:  "If  an  offense  involve  the  commission  of,  or  an  attempt  to 
commit,  an  injury  to  person  or  property,  or  the  taking  of  property,  and  be 
described  in  other  respects  with  sufficient  certainty  to  identify  the  act,  an 
erroneous  allegation  as  to  the  person  injured,  or  attempted  to  be  injured,  or 
as  to  the  owner  of  the  property  taken  or  injured,  or  attempted  to  be  injured, 
Is  not  material. 

Here   the  indictment  prescribes  specifically  the  property  obtained  by 
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false  pretense,  and  that  It  was  Dot  the  property  of  the  accused:    Therefore, 
whether  or  not  it  belonged  to  Mrs.  Cook  or  her  husband,  ic  having  bees  ob- 
tained from  her  by  false  pretenses,  is  wholly  immaterial. 
The  judgment  is  affirmed. 


STEWART,  &o.  v.  MULHOLLAND,  &c. 
(Kiled  December  15,  1888.) 

1.  The  marriage  of  a  woman  does  not  revoke  a  will  previously  made  try 
her  where  the  will  was  made  with  the  consent  of  the  intended  husband,  and 
he  subsequently,  by  an  antenuptial  contract,  relinquished  all  interest  in  her 
estate,  and  agreed  that  she  should  hold  it  to  her  separate  use,  and  have  th* 
power  to  dispose  of  it  by  will.  As  the  reason  for  the  statute  (General  Stat- 
utes, chapter  113,  section  9)  does  not  exist  in  such  a  case,  it  does  not  apply- 
In  this  case  the  intended  husband  having  consented  to  enter  into  such  an 

antenuptial  contract,  the  wife  made  a  will  before  the  contract  was  executed, 
and  notified  the  husband  of  the  fact.  Three  days  thereafter  the  proposed 
contract  was  executed,  and  on  the  same  day  the  marriage  ceremony  was  per- 
formed. After  the  marriage  the  wife,  in  the  presence  of  her  husband,  handed 
the  will  to  a  friend  for  safe  keeping,  telling  him  that  it  was  her  will,  and 
afterwards  repeatedly  recognized  it  as  her  will.  Heirs  of  the  testator  who 
were  not  provided  for  in  the  will  object  to  its  probate.  The  husband  doe* 
not  complain.  Held— That  the  execution  of  the  will  and  oontract  and  the 
performance  of  the  maniage  ceremony  were  so  directly  connected  as  tomato 
the  whole  but  one  transaction ;  but,  even  if  not,  the  statute,  under  the  dr- 
oumstances,  does  not  apply,  and  the  marriage  did  not  revoke  the  will. 

2.  Where  a  will  has  been  once  revoked  new  life  can  not  be  imparted  to  it 
except  by  a  re  execution ;  mere  recognition  is  not  sufficient. 

If  the  will  in  this  case  had  been  revoked  by  the  marriage,  it  would  not 
have  been  revived  by  the  subsequent  recognition,  although  a  holographic 
will. 

Brown,  Humphrey  &  Davie  for  appellants. 

James  S.  Pirtle  for  appellees. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  Mary  Hall  Jacob  being  about  to  intermarry  with  James  B.  Stewart, 
was  desirous  of  entering  into  an  antenuptial  contract,  by  which  she  could 
secure  to  herself  the  right  to  hold  and  own  her  property  as  her  separate  <f* 
tate,  and  to  make  such  disposition  of  it  as  she  saw  proper  hrlast  will  and 
testament.  She  communicated  her  wishes  to  her  intended  husband,  and, 
obtaining  his  consent,  prepared  a  will  in  her  own  handwriting,  by  which 
she  devised  her  estate— one-half  of  it  to  her  future  husband,  Stewart,  and 
the  remaining  half  to  her  two  nieces,  excluding  from  the  general  devise  as 
interest,  in  a  dwelling  house  in  Eliza bethtown ;  that  she  devised  to  to 
nephew.  She  had  three  brothers  and  a  nephew,  who  were  not  made  the  ben- 
eficiaries by  that  instrument,  and  who  are  now  contesting  its  probate.  A 
sister  of  Mrs.  Jacob  had  died  many  years  before  the  date  of  the  will,  leaving 
children,  and  among  them  two  infant  daughters,  one  eight  days  old  and  tit 
other  two  years  of  age.    These  children  were  taken  charge  of  by  Mrs.  Jacob, 
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*nd  raised  by  her  to  womanhood,  and  are  made,  together  with  her  husband, 
the  objects  of  her  bounty  in  the  disposition  she  has  made  of  her  estate.  The 
will  is  dated  on  the  Oth  of  January,  1876.  The  marriage  contract  seems  to 
have  been  written  on  the  11th  of  January,  two  days  after  the  will  was  writ- 
ten, and  signed  by  the  contracting  parties  on  the  12th  of  January,  the  next 
day,  and  the  same  day  on  which  the  marriage  ceremony  was  performed. 

After  the  ceremony  was  over  and  the  parties  made  man  and  wife,  the  wife, 
on  her  way  from  Elizabeth  town  to  Louisville,  on  the  same  day  she  was 
married,  handed  the  paper,  inclosed  by  an  envelope,  to  a  friend  of  hers,  tell. 
tng  him  to  keep  it  safely,  that  it  was  her  will.  This  was  in  the  presence  of 
her  husband.  This  friend,  the  husband  of  her  deceased  sister,  took  charge 
of  the  paper  and  placed  it  in  the  vaults  of  a  bank,  where  he  kept  it  for  three 
or  four  years;  and  Mrs.  Stewart  having  removed  to  Wisconsin,  it  being  her 
husband's  home,  wrote,  after  the  lapse  of  three  or  four  years,  to  her  friend  to 
send  her  the  will.  This  he  did.  The  will  was  received  by  her  and  kept  in  a 
tin  box  in  her  custody  and  that  of  her  husband  until  offered  for  probate. 
The  paper  is  identified  by  Samuels,  the  friend  with  whom  it  was  left,  as  the 
aame  paper  he  had  the  custody  of,  he  having  read  it.  and  is  identified  as  the 
•same  paper  received  by  Mrs.  Stewart  from  Samuels,  and  the  same  taken 
from  the  tin  box  after  her  death.  That  she  spoke  of  her  will  often  while 
living  in  Wisconsin  is  abundantly  established,  and  that  the  paper  offered  for 
probate  is  the  paper  alluded  to  by  her  is  settled  beyond  controversy.  The 
preparation  and  the  execution  of  this  paper  by  Mrs.  Stewart  on  the  eve  of 
her  marriage  is  not,  in  fact,  controverted,  or,  if  denied,  is  a  fact  well  estab- 
lished. 

The  propounders  of  the  paper  as  the  last  will  of  Mrs.  Stewart  are  met  with 
the  objection  by  her  three  brothers,  who  are  the  contestants,  that  the  mar" 
rlage  of  their  sister  with  Stewart  revoked  her  will  by  reason  of  an  express 
provision  of  our  statute  in  regard  to  wills,  and  the  court  below,  adopting 
that  view  of  the  case,  denied  its  probate.  The  9th  seetion  of  chapter  U3« 
-General  Statutes,  title  "Wills,  provides:  "Every  will  made  by  a  man  or 
woman  shall  be  revoked  by  his  or  her  marriage,  except  a  will  made  in  the 
exercise  of  a  power  of  appointment,  when  the  estate  thereby  appointed  would 
not,  in  default  of  such  appointment,  pass  to  his  or  her  heir,  personal  repre- 
sentative or  next  of  kin.'*  Section  11  of  the  same  chapter  also  provides  that 
••No  will  or  oodicil.  or  any  part  thereof,  which  shall  be  in  any  manner  re- 
voked, shall,  after  being  revoked,  be  revived,  otherwise  than  by  re  execution 
thereof,  or  by  a  codicil  executed  in  the  same  manner  hereinbefore  required, 
*nd  then  only  to  the  extent  to  which  an  intention  to  revive  the  same  is 
Shown  thereby.1'  It  is  manifest  under  these  two  sections  of  the  statute  that  a 
will  once  revoked  can  only  be  revived  by  a  re  execution  of  the  instrument 
in  the  manner  pointed  out  by  the  statute.  It  is,  in  fact,  the  making  of 
^another  will,  and  must  be  executed  In  the  same  manner  in  which  the  orig- 
inal will  was'required  to  be  executed. 

The  will  offered  for  probate  is  all  in  the  handwriting  of  the  testatrix,  who, 
«t  the  time  of  its  execution,  was  the  widow  of  Jacob;  and,  it  being  holo- 
graphic, it  is  contended  that  its  preservation  by  Mrs.  Stewart  for  so  many 
;years,  and  her  frequent  recognition  of  the  paper  as  her  will,  so  often  made 
Glaring  a  long  period  of  time,  amounts  not  only  to  a  republication  of  the 
paper  as  her  will,  but  such  a  re-execution  of  the  instrument  as  makes  it  a 
oomplete  will.  There  can  be  no  doubt,  from  the  testimony  of  those  inti- 
mately acquainted  with  the  testatrix,  that  she  always,  from  the  date  of  the 
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execution  of  the  paper  until  her  death,  regarded  it  as  her  last  will,  andaa 
having  given  her  property  to  those  whose  claim  upon  her  affections  mad* 
them  the  objeots  of  her  bounty.  This  manifest  intention,  however,  plain  on 
the  part  of  Mrs.  Stewart,  will  not  be  permitted  to  override  the  plain  letter 
of  a  statute  that  was  enacted  for  the  purpose  of  preventing  a  litigation  over 
the  question  of  intent,  and  admitting  to  probate  a  paper,  already  revoked, 
that  has  no  stronger  proof  of  its  validity  than  the  mere  intention  of  the 
maker  to  impart  a  new  life  to  the  instrument. 

The  statute  in  regard  to  wills,  and  particularly  the  two  sections  referred 
to,  with  their  nieaning  and  purpose  properly  understood,  leaves  but  little- 
room  for  construction.  This  court,  in  the  case  of  Porter  v.  Ford,  82  Kj.> 
191,  6  Ky.  Law  Rep.,  60,  wh^re  testatrix  executed  a  paper  in  berowo  hand- 
writing, purporting  to  be  her  will,  while  she  was  a  married  woman,  asd, 
after  she  became  discovert,  not  only  recognized  the  paper  as  her  will,  but 
made  indorsements  upon  it  to  that  effect,  held  that,  as  she  was  then  capable 
of  making  &  will,  such  a  recognition  made  it  a  valid  instrument,  and,  being 
all  in  her  own  handwriting,  there  was  nothing  in  th«  statutes  requiring  the 
paper  to  be  rewritten  or  resubscribed  by  her,  after  her  disability  was  re- 
moved, in  order  to  make  it  a  testamentary  paper.  It  was  also  beM  in  tbia 
case,  in  construing  the  section  of  the  statute  in  regard  to  revocation,  that 
the  section  did  not  apply  because  the  paper  at  no  time,  during  the  coverture, 
was  valid,  but  absolutely  void,  and  its  recognition,  after  the  death  of  ber 
husband,  gave  to  the  paper,  for  the  first  time,  legal  vitality.  That  case,  re- 
lied on  as  authority  in  this  case  in  support  of  the  will,  is  not  analogous,  be- 
cause the  question  here  involved  is  whether  this  will  of  Mrs.  Jacob  bad  ever 
been  revoked,  for,  if  revoked,  new  life  could  never  be  imparted  to  it  by  mere 
recognition  or  a  republication,  because  the  statute  requires,  when  a  will  baa 
been  onoe  revokod,  there  must  be  a  re-execution,  and  the  will  of  Mrs.  Jacob 
can  not  well  be  held  to  be  the  will  of  Mrs.  Stewart,  if  that  paper  was  revoked 
by  the  marriage  with  Stewart.  By  the  rule  of  the  common  law  the  marriage 
of  a  woman  revoked  a  will  previously  made  by  her  because,  if  allowed  to 
stand,  it  would  affect  the  marital  rights  of  the  husband,  and.  during  mar- 
riage, no  power  existed  by  reason  of  the  disability  of  the  wife  either  to  re- 
voke, alter  or  make  another  will.  At  common  law,  however,  when  the  wife 
had  the  right  of  disposing  of  her  separate  estate  by  an  antenuptial  agree- 
ment, her  will  previously  made  as  not  revoked  by  her  subsequent  marriage, 
and  in  this  State  a  married  woman  may  dispose  of  her  separate  estate  by 
last  will  and  testament.  (General  Statutes,  seotion  4,  chapter  113,  title 
Wills. )  In  this  case  the  power  to  make  a  will  during  the  marriage,  and  the 
creation  of  a  separate  estate  in  the  wife,  was,  by  reason  of  the  antenuptial 
contract  between  Mrs.  Jacob  and  her  intended  husband,  executed  on  thelfta 
of  January,  1876,  the  day  on  which  the  marriage  ceremony  was  performed, 
and  two  days  after  the  date  of  the  will.  It  is,  therefore,  contended  that,  at 
the  will  of  Mrs.  Stewart,  then  Jacob,  as  executed  on  the  9th  of  January,  it 
was  revoked  by  the  marriage,  and  not  having  been  re-executed,  her  estate 
descends  to  her  heirs  at- law. 

This  position  is  based  on  the  section  of  the  statute  referred  to*  by  which  a 
will  made  prior  to  the  marriage  is  revoked  unless  made  under  a  power  to* 
dispose  of  property  that  would  not,  if  undisposed  of,  pass  to  the  heirs  and 
representatives  of  the  donee  of  the  power,  the  argument  being  that  it  islm* 
material  how  the  power  to  make  such  a  will  is  conferred,  whether  by  a  con- 
tract  between    the  wife   and   a   stranger,  or   by  reason   of  an   antenuptial 
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contract;  if  the  property  disposed  of  by  will  before  the  marriage  is  the  prop- 
erty of  the  wife,  the  subsequent  marriage  revokes  it.  That  the  statute  is 
imperative,  and  no  contract,  by  which  a  will  is  made  prior  to  the  marriage, 
can  affect  its  provisions,  although  the  will  is  made  by  the  consent  of  the 
husband  and  under  a  contract  that  Axes  definitely  the  marital  rights  of  hus- 
band and  wife.  It  must  be  conceded  that  the  wife  at  no  time,  from  the  date 
of  the  will  until  her  death,  was  disqualified  by  the  disability  of  coverture, 
or  from  any  other  cause,  so  far  as  appears  in  the  record,  from  making  a 
valid  disposition  of  her  estate  by  last  will  and  testament;  and  while  this 
same  fact  exists  in  regard  to  her  husband,  we  perceive  no  reason  why  the 
parties,  when  about  to  consummate  the  marriage,  may  not  agree  that  the 
wife  may,  by  will,  dispose  of  her  estate  as  she  sees  proper,  or  that  a  will  al- 
ready made  may  retain  its  legal  virtue  after  the  marriage,  and  particularly 
in  a  case  like  this.  The  will  was  executed  by  the  intended  wife  in  pursu- 
ance of  the  antenuptial  contract.  It  was  made  and  published  by  the  consent 
of  the  husband,  he  having,  by  the  marriage  contract,  relinquished  all  inter- 
est in  her  estate.  It  was  executed  as  if  the  contract  bad  been  signed  and 
the  marriage  ceremony  performed,  and  was  so  directly  connected  with  those 
two  events  as  to  time,  place  and  circumstance,  as  to  make  the  whole  but- 
one  transaction. 

The  intended  husband,  before  he  left  his  home  in  the  northwest  to  con- 
summate the  marriage,  had  agreed  that  the  wife's  estate  should  be  secured 
to  her.  On  the  10th  of  Januory,  187fi,  after  reaching  her  home  in  Kentucky, 
she  told  him  that  she  was  then  writing  her  will,  or  had  written  it.  The 
antenuptial  contract  is  dated  on  the  11th,  but  executed  by  both  parties  on 
the  12th,  the  day  on  which  the  ceremony  of  marriage  took  place.  After  the 
marriage,  and  on  the  same  day  as  she  was  leaving  her  home,  the  wife,  in 
the  presence  of  her  husband,  confided  her  will  to  the  custody  of  her  friend  in 
Kentucky  in  pursuance  of  the  contract,  and  we  must  presume  with  a  full 
knowledge  of  the  statute  on  the  subject  of  the  revocation  of  wills,  and  from 
the  dato  of  the  marriage  until  the  death  of  the  wife,  tho  paper  in  question 
was  recognized  by  both  as  the  will  of  the  wife,  although  the  husband  was 
not  aware  of  its  contents.  Giving  to  the  statu  to  in  question  a  reasonable 
construction,  is  there  any  rule  of  law  that  would  require  a  court  to  sever  the 
dates  of  the  two  writings,  and  the  date  of  the  marriage,  with  a  view  of  deter- 
mining that  the  will  of  the  wife  was  revoked  by  the  marriage,  and  the  testa- 
mentary disposition  made  by  the  wife  under  such  circumstances  disregarded* 
The  will  was  in  execution  of  the  marriage  contract;  that  contract  was  signed 
on  the  day  the  marriage  took  place.  It  was  delivered,  although  dated  on 
the  fith,  to  the  friend  of  the  wife  on  that  day  for  safe  keeping,  and  must  be 
regarded  as  a  part  of  the  entire  transaction. 

The  reason  for  the  enactment  of  this  statute  was  to  prevent  fraud  upon  the 
husband  or  wife  by  reason  of  a  will  executed  by  the  one  or  the  other  prior  to 
the  marriage,  and  the  disturbance  or  change  that  would  necessarily  arise 
from  such  an  act  on  the  marital  relation,  in  so  far  as  it  affected  the  right  of 
property,  and,  in  case  of  an  unmarried  woman,  for  the  additional  reason 
that  after  the  marriage  the  wife  would  be  incapable  of  making,  revoking  or 
attesting  her  will.  In  this  case  the  marriage  never  deprived  Mrs.  Stewart 
of  the  power  to  revoke  the  will  made,  or  the  power  to  make  a  new  will. 
This  right  she  could  have  exercised  at  any  time,  and  when  the  husband  sur- 
renders, at  the  same  time,  his  marital  rights,  even  if  these  transactions  can 
not  be  said  to  have  taken  place  on  the  day  of  the  marriage,  who  has  the 
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right  to  complain  but  the  husband?  His  marital  rights  are  preserved  or  re- 
linquished at  his  own  instance  and  by  the  agreement,  and  the  statute  can 
not  apply  because  the  very  reason  for  its  enactment  has  been  removed.  It  is 
not  a  question  here  whether  the  will  was  properly  executed,  for  its  validity 
prior  to  the  marriage  ceremony  is  not  controverted,  nor  does  the  question 
arise  as  to  whether  or  not  a  holographic  will,  once  revoked,  can  be  revived 
by  a  republication  when  the  statute  requires  a  re-execution,  but  the  question 
Is,  was  the  will  of  Mrs.  Jacob  revoked  by  her  marriage  with  Stewart?  It  if 
conceded  that  by  a  contract  the  property  rights  of  either  could  be  regulatrd 
and  fixed,  but  when  a  will  is  made  in  pursuanoe  of  that  contract,  and  in 
this  instanoe,  where  it  is  directly  connected  with  the  act  of  marriage,  we 
are  asked  to  say  that  the  marriage  revoked  the  will  because  dated  two  days 
prior  to  the  antenuptial  contract  and  the  marriage  ceremony.  The  marital 
rights  having  been  settled  (and  we  are  proceeding  now  on  the  idea  that  we 
can  not  regard  the  entire  action  of  the  parties  from  the  9th  to  the  12th  as 
one,  so  far  as  these  contracts  are  concerned ),  by  their  agreement,  and  no  one 
else  being  interested  directly  or  indirectly  but  the  husband,  why  should  the 
will  of  the  wife  be  revoked?  It  could  have  do  effect  on  after-born  children 
because,  by  section  24  of  chapter  113,  they  take  the  estate  and  not  the  devisee, 
unless  the  child  should  die  under  age,  and  unmanned  and  without  issoe. 
Was  the  statute  intended  to  apply  to  any  such  case  as  this?  It  is  argued  that 
the  exceptions  made  by  its  provisions  excludes  the  idea  of  any  other  excep- 
tion.   Should  such  a  construction  be  given  its  provisions? 

If  there  had  been  no  exception  then  the  language  of  the  statute  might  bare 
been  held  to  embrace  every  will  made  by  a  married  woman,  whether  undrT 
the  exercise  of  a  power  or  not,  and  to  remedy  this  the  statute  was  enacted, 
making  an  exception  where  the  marital  rights  could  not  be  affected  by  the 
execution  of  the  power.  It  was  to  protect  the  marital  rights  of  parties  that 
the  statute  was  enacted,  and  it  was  never  designed  to  prevent  parties,  by 
written  contract,  from  fixing  their  marital  rights,  and  to  give  to  one  or 
both,  by  an  antenuptial  contract  between  the  two,  the  power  to  dispose  of 
their  estate  by  will.  It  is  idle  to  say  that,  by  a  deed  evidencing  a  marriage 
contract,  the  parties  about  to  consummate  it  can,  before  marriage,  fix  and 
determine  their  right  to  property  by  reason  of  the  marital  relation  that  it 
binding  on  both,  and  can  not,  under  the  same  contract,  agree  that  the  one 
or  the  other  shall  dispose  of  their  property  by  a  will  already  executed,  if 
made  as  the  statute  requires.  The  will  made  by  the  wife  in  this  case  was  as 
much  a  part  of  the  marriage  contract  as  if  it  had  been  Inserted  in  it.  In 
the  case  of  Phaup  v.  Woolridge,  14  Gratt.,  332,  relied  on  by  oounsel  for  the 
appellee,  the  testator  made  his  will,  that  was  properly  signed  and  attested  in 
the  year  1853.  Some  two  years  thereafter  he  intermarried  with  Mrs.  Bass, 
and  by  an  antenuptial  contract  she  surrendered  all  interest  in  his  estate. 
The  question  in  that  oase,  under  a  statute  similar  to  ours,  was  whether  the 
marriage  to  Mrs.  Bass  revoked  the  will  of  Phaup.  The  wife  was  not  a  party 
to  the  litigation,  but  the  will  was  assailed  by  the  heirs.  The  court  held  that 
the  marriage  did  revoke  the  will,  and  that  the  recognition  by  the  testator, 
in  the  presence  of  one  of  the  witnesses,  of  the  instrument  as  his  will,  was 
not  a  re-execution,  the  court  further  holding  that  marriage  alone,  save  in 
the  exception  made,  was  an  absolute  revocation,  and  that  the  marriage 
settlement  in  no  wise  affected  the  construction  to  be  given  the  statute- 
While  the  construction  in  that  oase  sustains  the  views  of  oounsel  and  the 
judgment  below,  the  facts  are  not  at  all  analogous  to  the  case  being  eonsid- 

Digitized  by  VjOOQIC 


STEWART,  &C.  V.  MULHOLLAND,  &C.  829 

OTed.  There  the  will  of  Phaup  was  made  long  before  his  marriage,  and 
when  he  was  about  to  marry  Mrs.  Bass,  two  years  after,  an  agreement  was 
entered  into  by  wbioh  the  wife  was  empowered  to  devise  her  estate,  and  in 
consideration  of  that  fact  relinquished  all  interest  in  his  estate.  She  made 
no  will,  nor  was  she  asserting  any  claim  to  his  property,  nor  did  they  con- 
tract with  reference  to  the  will  already  made  by  the  future  husband.  It  was 
a  naked  proposition,  submitted  to  the  court  as  to  whether  or  not  the  mar- 
riage revoked  the  will.  If  Mrs.  Bass  in  that  case,  in  pursuance  to  the  power 
given  her  to  make  a  will  by  the  marriage  contract,  had,  in  the  exercise  of 
the  power,  and  on  the  eve  of  the  marriage,  exeouted  her  will,  we  are  inclined 
to  doubt  that  the  court  would  have  permitted  the  husband  to  have  asserted 
his  marital  rights,  and  held  the  will  void  because  dated  two  days  before  the 
marriage,  when  made  in  pursuance  of  the  antenuptial  agreement,  still  the 
reasoning  of  the  court  in  that  case,  and  the  construction  given  the  statute, 
would  lead  to  the  conclusion  that  the  will  would  have  been  held  to  have 
been  revoked. 

In  the  case  of  Osgood  v.  Bliss,  141  Mass.,  474,  the  parties  were  married  in 
the  State  of  Indiana,  and,  on  the  eve  of  the  marriage,  made  an  antenuptial 
•contract,  by  which  it  was  agreed  that  the  marriage  should  not  revoke  a  will 
that  had  been  made  by  the  intended  wife.  The  husband  had  never  seen  the 
will,  and  knew  nothing  of  its  contents,  yet  he  signed  the  agreement.  The 
Btatuteof  Indiana  contained  no  exceptions,  but  provided:  "After  the  making 
of  a  will  by  an  unmarried  woman,  if  she  shall  marry,  such  will  shall  be 
tteemed  revoked  by  such  marriage."  The  wife'dying,  the  husband  claimed 
about  $1'J,000  in  money  or  chose 8  in  action  that  she  had  disposed  of  by  her 
will,  on  the  ground  that  the  marriage  rendered  the  instrument  a  nullity. 
The  Supreme  Court  of  Massachusetts  held  that  the  marriage  did  not  revoke 
the  powor  to  make  the  will.  It  is  true  in  that  case  the  court  draws  the  dis- 
tinction between  the  execution  of  a  power  and  the  execution  of  the  will,  and 
bases  its  conclusion  on  that  distinction.  They  proceed  to  say  that  the  reason 
given  for  holding  that  marriage  is  deemed  to  be  a  revocation  of  a  woman's 
Will  is,  because,  by  the  marriage,  she  divests  herself  of  the  power  of  revoking 
it  and  destroys  the  power  to  change  or  alter  it.  It  is  argued  that  such  rea- 
soning does  not  apply  to  an  appointment  by  will,  and  for  that  reason  it  was 
held  that  the  marriage  was  not  a  revocation.  The  argument  is  well  founded 
and  based  on  the  common  law  rule,  and  the  statute  but  follows  it,  and  as 
anon  reasoning  can  not  apply  to  the  exercise  of  the  right  by  a  married  woman 
to  make  a  will  when  she,  at  all  times  before  and  after  the  marriage,  had  the 
legal  capacity  to  make  a  will,  that  case  supports  directly  the  principle  recog- 
nized in  this  case.  Besides,  the  marital  rights  of  both  the  husband  and  wife 
are  fixed  by  the  very  contract  under  which  the  disability  of  coverture,  in  so 
far  as  it  stands  in  the  way  of  the  execution  by  her  of  a  will,  is  entirely  re- 
moved. 

We  are  satisfied  that  a  proper  construction  of  the  statute  should  not  confine 
the  court  to  the  one  exception  of  the  exercise  of  a  power  to  make  a  will  by 
a  married  woman  when  disposing  of  the  property  of  another,  or  of  property 
that  would  not  pass  to  her  heirs,  but  that  the  contract  rights  of  husband 
and  wife  determining  the  right  of  property  and  fixing  the  status  of  the 
marital  relation  in  that  respect  before  the  marriage,  although  it  may  recog- 
nise the  execution  of  a  will  then  made,  if  properly  executed,  should  be  re- 
garded, and  that  such  oases  are  not  embraced  by  the  statute.  The  statute  of 
Wisconsin  provided,  in  reference  to  such  wills:  "Excepting  only  that  nothing 
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contained  in  this  section  shall  prevent  the  revocation  implied  by  law  from 
subsequent  changes  in  the  condition  of  the  testator."  The  court  held  that 
the  revocation  implied  by  law  evidently  means  such  as  would  be  implied  at 
common  law— "the  marriage  of  a  woman  was  the  revocation  of  a  will  pre- 
viously made."  Ann  Ward,  living  in  Wisconsin,  made  a  will  during  her  sec- 
ond marriage,  by  which  she  gave  her  property  to  her  children  by  her  first 
husband.  She  had  no  issue  by  the  second  or  third  marriage.  By  the  laws 
of  that  State  a  married  woman  has  the  right  to  dispose  of  her  estate  by  will. 
Having  made  the  will  during  her  second  marriage,  she  married  Ward,  her 
third  husband,  and  shortly  after  died.  Her  will  was  admitted  to  probate, 
the  Supreme  Courh,  to  which  the  appeal  had  been  taken,  saying:  "To  hold 
that  marriage  of  itself  revoked  a  former  will  of  the  wife  under  the  circum- 
stances here  presented,  when,  on  the  next  day  after  the  marriage,  she  had 
the  power  to  reinstate  the  same  writing  as  her  last  will  and  testament, 
would  seem  to  be  absurd."    (Will  of  Ward,  70  Wis.,  257.) 

In  view  of  our  statute  it  seems  to  us  that  it  would  be  trifling  with  the 
rights  of  the  husband  and  the  devisees  of  Mrs.  Stewart  to  so  construe  its 
provisions  as  to  destroy  the  testamentary  act  of  the  testatrix,  and  if  no  other 
reason  exisr-s  for  denying  the  probate  of  this  paper  it  should  be  admitted  to 
probate  as  the  last  will  of  Mrs.  Stewart,  formerly  Jacob. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 


HENDERSON  BUILDING  AND  LOAN  ASSOCIATION  v.  JOHNSON,  &a 
(Filed  February  2,  16N9. ) 

Building  and  loan  associations— Usury— The  provision  in  the  charter  of  a 
building  and  loan  association  that  "no  dues,  premiums,  interest  or  fine* 
that  may  accrue  to  the  association  in  accordance  with  its  charter  shall  be 
deemed  usurious,  and  the  same  be  collected  as  other  debte,"  is  partial  legis- 
lation, aud,  therefore,  unconstitutional  in  so  far  as  it  authorities  the  recoveiy 
of  more  than  the  legal  rate  of  interest  upon  money  kaned. 

In  this  action  by  appellant  (the  charter  of  which  contains  such  a  provision) 
against  appellee,  one  of  its  members,  to  recover  money  loaned,  it  is  entitled 
to  recover  only  the  amount  loaned  with  the  legal  rate  of  interest,  and  not 
the  amount  authorized  by  its  charter  in  the  way  of  premiums,  fines,  etc.» 
which  would  amount  to  many  times  the  legal  rate  of  interest. 

Montgomery  Merritt  for  appellant. 

John  Young  Brown  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  question  presented  in  this  case  involves  the  validity  of  section  8  of  the 
Appellant's  charter,  in  so  far  as  it  provides  that  no  dues,  premiums,  interest 
or  fines  that  may  accrue  to  the  appellant  in  accordance  with  its  charter  sbaU 
be  deemed  usurious,  and  the  same  may  be  collected  as  other  debts,  etc.  Tba 
appellee,  Thomas  L.  Johnson,  subscribed  for  nine  shares  of  stock  in  the 
Henderson  Building  Association  of  flOO  each,  to  be  paid  for  in  weekly  In- 
stallments of  25  cents  on  each  share.  He  discounted  the  shares  to  the  asso- 
ciation at  and  for  the  sum  of  $fi75.     He  was  also  to  pay  £0  cents  per  month 
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on  each  share  as  interest  installments,  and  in  case  he  failed  to  pay  his  peri- 
odical dues  for  the  period  of  three  months,  the  association  had  the  right  to* 
forfeit  his  shares  of  stock,  and  collect  at  once  the  amount  of  money  obtained, 
from  the  association.  The  appellee  executed,  nn  the  25th  of  August,  1884K 
a  mortgage  on  his  house  and  lot  in  Henderson  to  secure  the  payment  of  $675^ 
the  money  then  obtained,  and  failing  to  pay  his  dues  for  three  months  this*, 
action  was  instituted  to  foreclose  the  mortgage.  It  is  alleged  in  the  petition, 
and  the  account  made  out  in  accordance  with  the  charter  and  by-laws  of  the* 
association  shows,  that  of  date  September  10,  1887,  he  owed  the  association 
the  sum  of  $879.97  on  this  loan  of  money,  or,  as  appellant  alleges,  by  reason 
of  this  partnership,  of  which  appellee  was  a  member.  The  appellee  only  re- 
ceived 1607.40  in  money,  as  by  the  rules  of  the  association  he  was  entitled  to 
the  benefit  of  the  earnings  from  the  —  day  of  March,  1884,  although  he  did: 
not  become  a  member  until  August.  1884.  The  attorney's  fee  for  examining 
title  and  the  clerks  fees  had  to  be  and  were  deducted  from  the  amount  o£ 
money  received  by  him. 

The  appellee,  in  defense  to  the  action,  alleged  that  this  was  a  simple  loan- 
ing and  borrowing  of  money  at  a  usurious  rate  of  interest,  ni.d  that,  although., 
sanctioned  by  the  legislature,  it  was  such  partial  and  favored  legislation  as., 
violated  the  fundamental  law  of  the  State,  and  the  chancellor  below  so  hold- 
ing, gave  the  appellant  its  debt  with  legal  interest  ouly,  of  which  it  now 
complains.  It  is  insisted  that  the  object  of  such  associations  is  to  enable  the 
mechanic  and  laborer,  for  wages,  to  acquire  a  home,  or  secure  one  for  the 
benefit  of  his  family  by  the  payment,  in  weekly  and  monthly  installments, 
of  25  and  50  oents,  and  that  no  other  corporation  or  individual  would  likely 
hold  out  such  inducements  to  those  who  are  unable  to  furnish  personal  se- 
curity for  the  performance  of  their  obligations.  Counsel  for  the  appellant. 
has  produced  many  authorities  from  courts  of  last  resort,  and  such  as  are 
entitled  to  great  weight,  sustaining  the  powers  conferred  by  appellants  char- 
ter in  like  corporations,  basing  their  conclusions  (some  of  them  at  least)  on 
the  fact  that  the  actual  transaction  between  the  member  and  the  association 
is  not  made  upon  any  usurious  consideration.  (Patterson  v.  Workingmen's 
Building  Association,  14  Lea,  (V?7;  Merrill  v.  Mclntyre,  13  Gray,  157.) 

Experience  may  demonstrate  the  necessity  for  such  organizations,  and  the- 
peculiar  benefits  to  be  derived  by  the  laboring  classes  from  the  liberal  pro- 
visions contained  in  their  charters,  but  the  facts  of  this  case  are  by  no  means 
convinciug  that  either  benevolence  or  charity  constitute  the  baFis  of  this 
association.  The  members  who  abstain  from  bidding  the  enormous  prem-. 
iums  for  the  loan  of  money  must  necessarily  profit  by  the  investment,  but 
those  who  are  so  unfortunate  as  to  become  borrowers,  and  required  to  pay 
the  interest  exacted  in  this  case  must  ordinarily  forfeit  their  stock,  with  the 
homes  they  have  mortgaged  sold,  and  the  proceeds  applhd  to  the  benefit  of' 
those  who  act  from  motives  of  gain,  and  not  from  the  love  of  mankind. 

The  appellee  in  this  case  owned  no  real  estate  but  that  embraced  by  the 
mortgage.  He  obtained  this  loan  of  $675  on  the  25th  of  August,  1884,  to  en- 
able him  to  pay  a  debt  of  $600  to  a  creditor  who  was  pressing  him  for  pay- 
ment. From  the  time  of  the  loan  in  August,  1884,  up  to  the  1st  of  January* 
1886,  lie  had  paid  the  association  at  various  times,  in  the  way  of  dues  ancfe 
interest,  the  sum  of  $297.85,  and  on  the  14th  of  July,  1888,  when  the  report  otx 
the  coinissioner   was  made,  by  which  the  appellant  was  only  allowed    thd 
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legal  rate  of  interest  on  the  loan,  and  the  appellee  credited  by  what  he  had 
paid,  the  latter  owed  the  association  1482.46,  to  satisfy  which  the  chancellor 
ordered  the  property  mortgaged  to  be  sold. 

The  appellant  complains  and  says  that,  following  the  articles  of  associa- 
tion, the  appellee  would  be  indebted,  by  way  of  discount,  dues,  interest  and 
fines  unpaid,  in  the  sum  of  $1,138.52,  subject  to  a  credit  of  $469.26,  the  amount 
of  dues,  etc.,  that  should  have  been  paid  by  the  appellee,  with  which  he 
stands  charged,  leaving  a  balance  still  due  the  association  of  1679.27  as  of  the 
■date  of  the  commissioner's  report.  This  result  is  reached  by  charging  the 
appellee  with  the  premium  agreed  to  be  paid  on  the  money  loaned  for  the 
time  the  loan  had  been  made,  which  was  (122.73.  This  sum,  added  to  the 
dues,  fines  and  interest,  which  amounted  to  $416.25,  makes  $638.93  that  de- 
fendant had  paid,  or  was  bound  to'  pay  by  the  laws  of  the  appellant  and  the 
regulations  of   its  order,  leaving  applleee  still  in  debt  in  the  sum  of  1679.27. 

Calculating  this  debt  and  its  interest,  and  the  claim  of  the  association 
against  the  appellee  in  the  way  of  premiums,  fines,  etc.,  as  authoirzed  and 
required  by  the  charter,  and  the  appellee  would  be  compelled  to  pay  for  the 
loan  of  $675,  from  the  25th  of  August,  1884,  until  the  1st  of  January,  1888, 
a  period  of  three  years,  four  months  and  six  days,  $598.93,  leaving  him  still 
tn  debt  $679.27. 

The  debt  borrowed  was  secured  by  a  mortgage  on  real  estate,  and  we  are 
Inolined  to  adjudge  that  the  appellee  could  have  had  no  difficulty  in  obtain- 
ing such  a  loan  from  either  a  natural  or  artificial  person  with  money  to  loan, 
especially  upon  a  mortgage  lien,  with  a  law  protecting  the  lender  against 
any  reclamation  of  usury  by  the  debtor;  nor  will  it  be  pretended  that  such 
special  privileges  could  be  conferred  on  an  individual  or  corporation  under 
X>ar  constitution,  and,  at  the  same  time,  deny  to  others  a  like  privilege.    The  | 

legislature  has  suspended  the  general  law  in  regard  to  usury  for  the  benefit  ' 

of  the  appellant,  seemingly  to  promote  the  benevolent  objects  in  view.  The 
profit  made  does  not  ultimately  benefit  all  the  stockholders.     Those  who  can  ! 

live  without  borrowing  from  the  association,  and  whose  stock  is  not  liable 
to  be  forfeited  for  the  nonpayment  of  dues,  will  ultimately  realize  the  large 
profits  resulting  from  such  usurious  loans  at  the  expense  of  those  who  have  j 

9>aid  from  20  to  60  per  cent,  for  the  use  of  the  money.  The  fact  that  the 
money  is  loaned  by  the  corporation  to  one  of  its  members  can  make  no  dif- 
ference. The  entire  transaction  is  against  the  letter  and  spirit  of  the  statute 
•against  usury.  The  charter  of  appellant  is  delusive.  It  proposes  to  practice 
benevolence,  and,  at  the  same  time,  exacts  the  most  exorbitant  rates  of  in- 
terest. The  borrower  is  made  the  victim  of  the  delusion,  and,  instead  of  be- 
ing protected,  is  made  penniless  by  reason  of  these  usurious  exactions.  It  is 
certain  that  those  who  fail  to  borrow  prosper  under  the  workings  of  this 
-association,  but  they  do  so  on  the  needs  and  misfortunes  of  their  fellow 
members.    A  loan  to  members  at  the  legal  rate  of  interest,    with  reasonable  < 

Mlues  for  the  maintenance  of  the  organization,  oould    not  be  held   usurious,  i 

4mt  such  power  as  is  conferred  on  the  corporation  in  this  case,  or  upon  its 
managers,  in  the  loan  of  its  money,  evidenced  by  the  transaction  in  ques- 
tion, divests  the  appellant  of  its  benevolent  character  and  converts  it  into  an 
"organization,  under  the  forms  of  law,  for  the  purpose  of  filling  its  treasury 
•jy  imposing  oppressive  burdens  on  its  members  who  have  been  solicited  to 
•toeoome  the  objects  of  its  benevolence. 

This  court,  in  the  case  of  Herbert  v.  The  Kenton  Building  Association  of 
Covington,  11  Bush,  296,  adjudged  such  a  transaction  to  be  usurious.   (Bar- 
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lington  Mutual  Loan  Association  v.  Heider,  55  Iowa,  424;  Association  v. 
Wilcox,  24  Conn.,  147;  Williar  v.  Baltimore  Butchers'  Loan  Association,  45 
Maryland,  546;  Forest  City  Association  v.  Gallagher,  25  Ohio  State,  208;. 
Association  v.  Blackburn,  48  Iowa,  385. )  In  addition  to  these  authorities, 
in  the  case  of  Gordon  v.  The  Winchester  Building  Association,  12  Bush,  110,. 
it  was  held  that  the  section  of  appellee's  charter  in  that  case  investing  it 
with  the  power  to  charge  a  greater  rate  of  interest  than  was  allowed  by  the 
general  law  of  the  State  was  unconstitutional,  and  whether  regarded  as  an. 
exclusive  privilege  or  partial  legislation  it  was  in  violation  of  the  funda- 
mental law.  In  that  case  it  is  true  the  borrower  was  not  a  member  of  the 
association,  but  the  power  was  given  by  the  fifth  section  of  its  charter  to 
loan  money  at  such  rates  of  interest  as  might  be  agreed  on  by  the  parties, 
preference  being  given  in  all  cases  to  the  members  of  the  association.  The 
object  of  that  organization  was  to  enable  its  members  to  acquire  houses  and 
other  property,  and  if  the  benevolent  object  in  view  justified  the  legislature 
in  permitting  its  members  to  borrow  money  of  the  corporation  at  a  usurious 
rate  of  interest  there  is  no  reason  why,  in  order  to  accomplish  such  a  pur- 
pose, it  should  not  be  authorized  to  make  the  same  character  of  loans  to 
those  not  members.  The  power  given  a  natural  person  to  offer  his  money 
at  auotion  for  loan  to  the  highest  bidder,  making  valid  by  legislative  enact- 
ment the  agreement  to  pay  any  amount  of  interest  agreed  on,  would  be 
deemed  usury  under  the  general  law,  and  the  repeal  of  the  usury  law  as  to> 
biro,  however  laudable  the  motive,  would  be  open  to  constitutional  objec- 
tion. There  is  no  difference  in  the  exercise  of  such  powers  by  a  corporation 
and  an  individual.  If  invalid  as  to  the  one  it  is  equally  so  as  to  the  other, 
and  no  such  special  privilege  can  be  conferred  upon  either  under  our  Con- 
stituitou.  The  Supreme  Court  of  Illinois,  in  a  well  considered  case,  held 
that  where  a  sura  of  money,  in  addition  to  the  interest  allowed  by  law,  la 
bid  for  a  loan  by  one  of  its  members  from  the  corporation,  and  included  in 
the  note,  the  transaction  is  usurious,  and  a  provision  in  the  charter  exempt- 
ing the  same  from  the  operation  of  the  usury  law  of  that  State  was  held  to 
be  unconstitutional.  (Monticello  Loan  and  Homestead  Association  v.  Smythe> 
9  Rep.,  714.) 

We  concur  in  the  judgment  below  holding  that  all  the  appellant  was  en- 
titled to  recover  was  the  money  loaned,  with  the  legal  rate  of  interest. 

Judgment  affirmed. 


GRUNDY  v.  THE  PINE  HILL  COAL  CO.,  &c. 

PINE  HILL  COAL  CO.  v.  GRUNDY. 

(Filed  October  16,  1888— Not  to  be  reported.) 

1.  Compensation  of  officers  of  corporations— Where  the  charter  of  a  corpora- 
tion provides  for  the  election  of  a  president,  and  further  provides  that  hie 
salary  shall  be  fixed  by  the  board  of  directors,  one  who  is  elocted  president, 
and  renders  services  as  such,  is  entitled  to  a  reasonable  compensation  for  hia 
services  if  the  board  of  directors  fail  to  fix  his  salary. 

2.  Settlement  of  partnership  accounts— As  this  action  involves  the  settle- 
ment of  partnership  accounts,  and  the  accounts  are  so  made  up,  a/id  the  evi- 
dence as  to  certain  items  is  so  unsatisfactory  that  the  court  can  not  determine 
whether  the  report  of  the  commissioner  upon  which  the  judgment  was  based 
is  right  or  wrong  as  to  these  items,  the  judgment  as  to  them  is  reversed,  and 
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xjause  remanded,  with  directions  to  refer  it  to  a  competent  bookkeeper  ai 
commissioner,  in  order  that  he  may  investigate  these  matters,  as  to  which 
-the  court  is  now  nnable  to  form  an  opinion.  As  to  other  items  the  judg- 
ment is  affirmed. 

W.  B.  Harrison  for  Grundy. 

W.  O.  Bradley  for  Pine  Hill  Co.,  &c. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  18th  day  of  March,  1879,  the  appellant  bought  of  W.  T.  Crooke  hit 
■^one-fourth  interest  in  the  Pine  Hill  mining  property,  the  appellee.  C.  Crooke, 
owning  the  other  three-fourths  interest  therein.  The  said  W.  T.  and  C. 
Crooke  held  and  owned  said  property  in  partnership,  and  the  appellant,  upon 
*is  said  purchase,  became  the  partner  of  the  appellee,  C.  Crooke,  to  the  ex- 
tent of  one-fourth  interest,  and  the  appellee  to  the  extent  of  three  fourths 
interest  in  said  property.  The  appellant,  in  part  consideration  of  the  pur- 
chase price  of  said  fourth  interest,  conveyed  to  the  Pine  Hill  Coal  Co.  some 
Jand  which  he  owned,  and  which  adjoined  the  Pine  Hill  property,  known  u 
-Ricketts'  Mines,  and  the  Pine  Hill  Coal  Co.  executed  to  \V.  T.  Crooke  its 
-notes  for  the  price,  and  the  appellant  executed  to  said  Crooke  his  note  for 
-the  balance  of  the  purchase  money,  which  he  thereafter  paid. 

By  an  act  of  the  legislature  of  this  State,  passed  at  its  session  of  1878-9, 
'said  Pine  Hill  Coal  Co.  was  incorporated,  with  the  consent  of  the  appellant 
and  appellee,  C.  Crooke,  with  power  to  elect  a  president,  agent,  treasurer 
and  board  of  directors.  In  September,  18*9,  paid  company  was  organized  in 
accordance  with  the  provisions  of  said  charter.  The  company,  as  thus  or- 
ganized, did  business  in  mining  coal,  etc.,  until  some  time  in  1883.  when 
-that  branch  of  the  business  was  suspended;  but  the  business  of  mercbandu- 
ing,  which  was  carried  on  in  connection  with  mining,  was  continued  tor 
flome  time  longer.  The  appellant,  in  1881,  filed  his  petition  against  the  ap- 
-pellee,  C.  Crooke,  for  the  purpose  of  having  the  partnership  matters  settled, 
etc.,  in  whioh  suit  he  claimed  that  appellee,  who  bad  the  entire  control  of 
the  business,  had  mismannged  the  same,  and  had  wrongfully  appropriated 
*o  his  own  use  large  amounts  of  the  partnership  funds,  and  that  In  conse- 
quence thereof  he  was  largely  indebted  to  the  appellant.  A  denial  of  these 
allegations  necessitated  a  reference  of  the  case  to  a  commissioner,  upon 
whose  report  the  chancellor  gave  judgment  for  appellant  for  about  the  sum 
of  $2,300,  and  also  adjudged  that  the  appellant  pay  his  portion  of  costs  and 
taxes.  From  this  judgment  he  has  appealed,  and  the  appellee  has  filed  a 
cross  appeal.  It  is  agreed  that,  In  addition  to  the  consideration  above  men- 
tioned, the  appellant  was  to  pay  one-fourth  of  the  existing  indebtedness  of 
said  firm;  but  the  appellant  contends  that  W.  T.  and  C.  Crooke  represented 
that  the  books  of  the  firm  would  show  all  of  its  indebtedness,  upon  which  be 
relied,  and  with  that  view  he  employed  McElroy,  a  competent  clerk,  to 
examine  said  books  in  connection  with  said  Crookes  and  their  clerk,  Proctor; 
and  that  a  judgment  debt  of  about  $4,000,  that  was  in  favor  of  Dlllion  againrt 
said  Crookes,  was  not  on  said  books ;  nor  did  the  Crookes  or  the  appellee's  clerk 
make  known  the  existence  of  said  debt,  nor  did  he  otherwise  know  of  iU 
•existence ;  that  afterwards  the  firm  had  said  debt  to  pay.    He  claims  that 
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Said  conduct  on  the  part  of  said  Crookes  was  a  fraud  upon  him,  and  that  do 
part  of  it  6hould  be  charged  to  the  firm,  but  that  C.  Crooke  should  pay  the 
whole  of  it. 

We  oan  not  sustain  the  contention  of  the  appellant— first,  because  there  is 
direct  and  positive  evidence  that  it  was  not  represented  that  the  books  would 
show  the  entire  indebtedness  of  the  firm,  but  that  the  appellant  agreed  to 
pay  one-fourth  of  all  the  indebtedness  of  the  firm,  whether  appearing  on 
said  books  or  not,  and  that  the  appellant  was  told  of  the  existence  of  this  • 
very  debt;  but  he  was  also  told  that  they  had  appealed  the  case  to  this  court, 
and  that  their  attorneys  had  advised  them  that  they  would  get  clear  of  pay- 
ing it.  This  latter  fact  the  appellant  admits  in  his  pleading;  so  we  must 
affirm  the  action  of  the  chancellor  in  reference  to  this  matter. 

The  chancellor  allowed  the  appellee,  C.  Crooke,  about  $9,000  as  salary  for 
his  services  as  agent  and  president  of  the  mines.  The  proof  is  overwhelming 
that  the  allowance  was  reasonable.  The  appellant  objects  to  this  upon  the 
ground  that  he  did  not  agree  that  the  appellee  should  have  any  compensa- 
tion for  his  services,  and  that  he  employed  MoElroy  to  act  as  clerk  as  an  off- 
set to  the  appellee's  services,  and  that  neither  the  charter  nor  by  laws  fix 
any  salary  for  the  appellant.  Therefore,  without  an  express  agreement,  or 
the  charter  or  by-laws  fixing  the  appellee's  salary,  he  is  entitled  to  none.  It 
Is  true  that  there  is  no  express  agreement  proven,  nor  does  the  charter  or 
by-laws  expressly  fix  any  salary  for  the  appellee.  But  the  charter  does  pro- 
vide for  the  election  of  a  president,  agent  and  treasurer  of  said  company, 
and  for  the  board  of  directors  of  the  company,  fixing  their  respective  salaries. 
There  is  no  dispute  about  the  appellee  having  been  elected  president  and 
agent  of  the  company,  and  that  he  rendered  the  services  mentioned,  and  that 
they  were  reasonably  worth  the  sum  allowed  by  the  chancellor.  Now,  it  was 
the  right  and  duty  of  the  board  of  directors  to  elect;  they  did  elect,  and  it 
was  their  duty  to  fix  a  reasonable  compensation  for  his  services;  and  he  hav- 
ing rendered  services  under  said  election,  in  the  absence  of  a  salary  fixed  by 
the  board  of  directors,  the  law  raistd  an  assumpsit  on  the  part  of  the  com. 
pany  to  pay  the  appellee  a  reasonable  compensation  for  such  services. 
(Walker  v.  The  Bank  of  Kentucky,  8  J.  J.  M.,  — ;  Angell  and  Ames  on  Cor- 
porations, 10th  edition,  section  317. )  So  we  find  no  error  in  reference  to  this 
matter. 

The  appellant  also  contends  that  the  appellee  represented  at  the  time  of 
said  purchase  that  the  firm  had  on  hand  12,000  in  cash,  and  that  there  was 
nothing  showing  that  he.  as  agent  and  sole  manager  of  the  firm's  business. 
had  charged  himself  with  this  sum.  If  he  has  charged  himself  with  it,  we 
are  unable  to  discover  the  fact.  Also,  that  it  does  not  appear  what  the  ap- 
pellee did  with  the  $3,500,  borrowed  from  J.  R.  and  C.  Crooke.  The  record 
as  to  this  matter  is  iu  confusion.  Also,  it  does  not  appear  whether  the  $2,- 
775.05  for  props  was  inoluded  in  the  item  for  daily  and  monthly  laborers. 
Also,  in  reference  to  the  $9,650.56  credit  as  expenses  for  entries,  it  does  not 
satisfactorily  appear  whether  either  of  these  items  was  credited  in  the  items 
for  daily  and  monthly  laborers.  Also,  the  credit  of  $2,775.05  for  railroad 
iron,  it  does  not  satisfactorily  appear  whether  this  item  was  included  in  the 
credit  allowed  for  merchandise.  Also,  as  to  the  credit  allowed  of  $706.50  as 
the  prioe  of  beef  cattle,  it  does  not  satisfactorily  appear  what  was  done  with 
the  $1,006.50  proceeds.  Also,  as  to  the  item  of  $15,757.66  allowed  as  a  credit 
for  outside  coal,  it  does  not  satisfactorily  appear  what  became  of  the  proceeds. 

The  appellee  footed  up  the  total  expense  account,  for  which  he  received 
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credit  at  1341,206.44.  The  items  of  notes  and  ledger  accounts  due  the  firm 
and  cash  on  hand  amounting  to  $15,515  05  were  added  to  the  sum  of  $841,- 
206.44,  making  $266,721.46.  The  total  receipts  are  put  down  at  $251. f GO. ft), 
which  sum  was  deducted  from  the  total  expenditure,  including  the  $15,515.05, 
which  made  the  firm  owe  $5,160.86.  It  appears  to  us  that  the  appellee,  down 
to  this  point,  gets  credit  for  the  $15,515.05  without  its  being  shown  that  be 
was  ever  charged  with  it ;  and  that  it  properly  belonged  to  the  items  of 
$251,560  60.  The  appellee  attempts  to  explain  it  by  shoving  that  said  $15,- 
515.05  were  offset  against  other  items,  making  $20,675.91.  But  we  do  not 
understand  this  manner  of  making  up  a  balance  theet.  We  can  not  deter- 
mine whether  it  is  right  or  wrong.  We  are  rather  inclined  to  the  opinion 
that  it  is  wrong. 

As  to  the  foregoing  matters,  commencing  with  the  item  of  $2,000  cash  on 
hand,  the  case  is  reversed  on  original  appeal,  and  the  same  Is  remanded, 
with  directions  to  refer  the  case  to  a  competent  bookkeeper  an  commissioner, 
in  order  that  he  may  investigate  said  matters,  using  the  books  of  the  firm 
and  the  evidenoe  already  taken  in  this  oase,  or  he  may  take  other  evidence 
in  reference  to  said  matters,  and  make  out  a  correct  balance  sheet,  and  re- 
port to  the  chancellor. 

We  find  no  error  prejudicial  to  the  appellee,  Crooke,  on  bis  cross  appeal. 
The  judgment  on  said  appeal  is  affirmed. 


LOUISVILLE  &  EVANSVILLB  MAIL  CO.  v.  BARBOUR,  SHERIFF,  *<x 
(Filed  November  1,  1888-Not  to  be  reported. ) 

1.  Taxation  of  corporations— Under  chapter  39  of  the  General  Statutes  (old 
edition),  the  stockholders  in  corporations  were  required  to  list  and  pay  taxes 
on  their  stock  in  every  oase  in  which  the  corporation  itself  was  not  expressly 
required  to  report  and  pay  tax;  and  where  the  stockholders  were  required  to 
list  and  pay  tax  on  their  stock,  the  corporation  was  not  liable  for  tax  on  its 
property.  And  it  is  immaterial  whether  the  stockholders  had  or  not  listed 
their  stock  for  taxation,  as  required  by  the  statute. 

In  this  case  it  is  held  that  the  stockholders  in  appellant,  and  not  the  cor- 
poration itself,  were,  under  the  statues  as  they  existed  during  the  years  (1875 
to  1882)  for  which  the  tax  is  sought  to  be  imposed,  required  to  list  their 
stock  for  taxation,  and,  therefore,  the  property  of  appellant  can  not  be  taxed. 

2.  Construction  of  statute— The  provision  of  the  "Auditor's  Agent  Act" 
making  it  the  duty  of  the  auditor's  agent  when  any  person  has  failed  to  gift 
in  bis  list  or  a  proper  list  of  his  taxable  property,  to  give  information  of  the 
same  to  the  county  court,  and  making  it  the  duty  of  the  court  to  assess  tbe 
property,  etc.,  not  being  penal  in  its  nature,  should  be  construed  not  strictly, 
but  in  such  manner  as  to  accomplish  the  purpose  of  its  enactment,  and  effect- 
uate the  intention  of  the  legislature. 

1.  Taxation— Demand— In  order  to  justify  the  proceeding  under  that  sec- 
tion, it  is  not  necessary  that  there  should  have  been  a  demand  by  the  asses- 
sor upon  the  taxpayer  to  give  in  his  list  of  property  for  taxation. 

4.  Praotice— Objeotion  waived— Appellant  can  not,  In  this  action  to  enjoin 
the  collection  of  the  tax,  make  the  objection,  even  if  sufficient,  that  tbe  in- 
formation upon  which  this  proceeding  against  it  was  based  was  not  in 
writing,  for  having  failed  to  make  the  objeotion  before  tbe  county  court,  II 
must  be  regarded  as  waived. 

Brown,  Humphrey  &  Davie  and  G.  A.  Winston  for  appellant. 


Digitized  by 


Google 


L.  &  E.  MAIL  CO.  V.  BARBOUR,  &C.  837 

Helm  &  Bruce  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

October  2,  1882,  in  a  proceeding,  styled  "The  Commonwealth  on  relation 
of  M.  8.  Barker,  Auditor's  Agent  against  The  Louisville  &  Evansville  Mail 
Co.,"  a  summons  was  issued  by  the  judge  of  Jefferson  County  Court,  re- 
quiring the  defendant  to  appear  before  the  court  and  give  in  a  correct  list  of 
its  taxable  property  for  the  year  1875  to  1882  inclusive,  in  so  far  as  it  had 
failed  to  do  so,  or  show  cause  to  the  contrary.  September  10,  1883,  in  that 
proceeding,  after  recitine  that  the  defendant  had  been  duly  summoned  to 
appear  before  the  court  and  list  its  property  for  taxation  for  the  years  named, 
and  that  it  appeared,  from  the  evidence,  it  had  failed  to  so  list,  and  such 
taxes  had  not  been  paid,  the  county  court  entered  an  order  assessing  and 
fixing  the  aggregate  taxes  at  the  sum  of  $1,392.  And  the  same  having  been 
placed  in  the  hands  of  J.  D.  Barbour,  the  sheriff,  for  collection,  this  action 
was  instituted  by  the  Louisville  &  Evansville  Mail  Co.  against  him  and 
Barker,  the  auditor's  agent,  and  an  injunction  was  obtained,  restraining  the 
Bale  of  a  steamboat  levied  on  to  pay  the  taxes,  and  all  other  proceedings 
Tinder  the  order  mentioned.  Not  only  was  the  legality  of  the  proceedings  in 
the  county  court  denied,  but  it  was  stated  by  the  plaintiff  in  the  action  that 
it  was  a  corporation,  and  its  various  stockholders  for  each  of  the  years  men- 
tioned counted  and  included  the  amount  and  value  of  the  stock  owned  by 
them  respectively  in  the  corporation  in  giving  in  their  annual  lists  cf  tax- 
able property,  and  thus  and  thereby  paid  the  taxes  on  the  value  of  their  said 
stock,  as  required  by  law. 

Upon  final  hearing  the  chancellor  rendered  judgment,  dissolving  the  in- 
junction, except  as  to  $35,  which  it  was  decided  had  been  included  in  the 
list  and  paid  by  one  of  the  stockholders,  and,  therefore,  should  be  a  credit 
on  the  amount  of  the  assessment  by  the  county  court. 

Before  considering  the  liability  of  the  property  of  the  corporation  to  be 
ssed  as  such  for  taxation,  we  will  determine  the  preliminary  question, 
ther  the  proceeding  in  the  county  court  was  such  as  to  authorize  the  en- 
forced collection  attempted  by  the  sheriff.  The  statute  under  which  the  pro- 
ceeding was  had  is  "An  act  authorizing  the  auditor  to  appoint  agents  to 
attend  to  revenue  matters,"  approved  April 29,  1880,  section  2 of  which  is  as 
follows:  "That  in  addition  to  other  duties  imposed  by  law,  it  shall  be  his 
duty,  when  any  person  of  this  Commonwealth  has  failed  to  give  in  his  list 
or  a  proper  list  of  his  taxable  property,  to  give  information  of  the  same  to 
the  county  court  of  the  county  where  such  list  should  have  been  given ;  and 
said  court  shall  issue  a  summons  against  such  person  to  appear  before  said 
court  in  ten  days  after  service,  and  list  his  property  for  the  year  or  years  he 
has  failed  to  do  so ;  and  if,  upon  hearing,  the  court  is  satisfied  of  such  failure 
to  list  and  pay  taxes,  it  shall  assess  and  fix  the  value  of  the  same,  with  in- 
terest at  10  per  cent,  per  annum,  and  certify  same  to  the  auditor,  and  place 
it  in  the  hands  of  the  sheriff  or  collector,  who  shall  collect  or  account  for 
the  same  as  for  other  taxes.  The  court  shall  also  adjudge  the  costs  of  the 
proceeding  against  the  party  in  default:  Provided,  The  party  may,  when 
notified,  list  his  property  and  pay  taxes  due,  with  interest  as  aforesaid,  to 
the  agent  of  the  auditor  aud  save  costs."    The  statute  not  being  penal  in  its 
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nature,  should  be  construed,  not  strictly,  but  in  such  manner  as  to  accom- 
plish the  purpose  of  its  enactment,  and  effectuate  the  intention  of  the  legis- 
lature. 

We  do  not  think  it  necessary,  as  argued,  that,  in  order  to  justify  the  pro- 
ceeding under  the  section  quoted,  there  should  have  been  a  demand  by  the 
■assessor  upon  the  taxpayer  to  give  in  his  list  of  property  for  taxation.  For 
the  statute,  properly  construed,  comprehends  every  case  of  a  p  rev  ions  failure 
by  either  a  corporation  or  natural  person  to  do  so,  whether  the  result  of  hii 
own  or  the  negligence  of  the  assessor.  In  fact,  the  necessity  for  this  peculiar 
statute  arises  from,  and  it  was  intended  to  operate  especially  in  case  of, 
neglect  of  the  regular  assessor  to  do  bis  duty.  Nor  can  appellant  now  make 
the  objection,  even  if  sufficient,  that  the  information  upon  which  the  pro- 
ceeding against  it  was  based  was  not  in  writing,  for  having  failed  to  make 
it  before  the  county  court  it  must  be  regarded  as  waived.  The  main  ques- 
tion is,  whether  the  specific  property  of  the  corporation,  consisting  of  steam 
boats,  or  the  stock  held  by  its  members,  was,  during  the  years  mentioned, 
required  to  be  listed  and  made  subject  to  taxation;  and  that  question  must 
oe  determined  by  the  law  then  existing,  which  is  comprised  in  chapter  SB, 
General  Statutes,  edition  of  1881.  The  property  of  the  corporation  is  not  in- 
eluded  in  the  list  contained  in  section  4,  article  1,  nor  in  article  2,  the  title 
of  which  is  "Specific  taxation  on  real  and  personal  estate;"  nor  in  articled 
the  title  being  "Revenue  specifically  devoted  to  the  Sinking  fund;"  nor  in 
•article  12,  which  enumerates  the  various  corporations,  the  property  of  which, 
instead  of  the  stock  held  by  the  stockholders,  is  required  to  be  listed  for 
taxation.  If  the  property  of  appellant  is  subject  to  be  listed  with  the  asses- 
sor, and  taxed  as  such  at  all  under  the  statute,  it  is  so  in  virtue  of  section 
5,  article  5,  which  is  as  follows:  "The  assessor,  after  having  taken  the  lists 
of  all  property  required  to  be  listed  as  above,  shall  require  each  person  on 
oath  to  fix  the  amount  he  or  she  is  worth  from  all  other  sources  on  the  day 
to  which  said  list  relates,  after  taking  out  bis  or  her  indebtedness  from  said 
amount;  and  the  said  assessor  shall  take  from  said  amount  so  assessed  and 
ilsted  the  sum  of  $100,  and  set  down  and  list  the  balance  for  taxation.  This 
section  includes  all  property  not  exempt  from  taxation,  other  than  that 
mentioned  in  section  4,  whether  manufactured,  produced,  purchased  or 
otherwise  procured,  such  as  spirituous  liquors,  and  all  mixtures  thereof;  the 
produce  of  mines,  farms,  forests  and  other  productions  of  the  earth;  manu- 
factured articles  of  all  kinds,  and  all  property  of  every  sort  and  description; 
notes,  accounts,  bonds,  bills  of  exchange  and  choses  in  action;  debts  and 
demands  of  every  kind:  but  does  not  include  lands  or  other  property  not 
within  the  State  subject  by  law  to  tax  and  actually  taxed  by  the  State  or 
county  where  situated:  nor  bank  or  other  stocks,  when  the  bank  or  other  in- 
stitution or  corporation  in  which  it  is  held  is  required  to  pay  tax  on  the 
same." 

It  must  be  assumed  that  it  was  not  intended  by  the  section  quoted,  both 
the  property  of  a  corporation  and  the  stock  of  each  member  of  it  should  be 
taxed  at  the  same  time  and  for  the  same  purpose.  For  though  it  is  not 
always  practicable  to  make  taxation  entirely  equal  and  uniform,  the  legisla- 
ture has  no  power  to  directly  impose  double  taxation.  It  seems  to  us,  there- 
fore, that  if  the  stockholders  are  thereby  required  to  list  and  pay  tax  on  their 
stock  the  corporation  is  not,  nor  was  intended  to  be  made  liable  for  tax  on 
its  property.  Otherwise,  each  stockholder,  and  also  the  chief  officer  of  the 
company,  would  be  subject  to  the  penalty  imposed  by  section  20,  article  5, 
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tor  failing  to  list  with  the  assessor  when  legally  called  on,  and  likewise  liable 
to  be  summoned  under  the  statute  authorizing  the  present  proceeding.  We 
-are  satisfied  such  confusion  and  injustice  as  would  result  from  making  both 
the  company  and  stockholders  liable  was  not  contemplated  by  the  legisla- 
ture, and  the  section  should  not  be  so  construed  as  to  tolerate  it.  The  pur- 
pose of  that  section  was  to  make  suoh  property  as  had  been  previously 
Included  under  what  is  understood  and  called  the  equalization  law ;  tha/ls, 
property  not  visible  and  tangible.  And  although  the  sweeping  language 
used  might  be  made  by  implication  to  include,  and  should  be  construed  to 
include  the  property  of  such  corporations  as  the  appellant,  if  it  could  not  be 
directly  or  indirectly  reached  otherwise,  still  the  stocks  are  so  plainly  and 
expressly  made  liable  that  it  is  impossible  to  avoid  the  conclusion  they  were 
intended  to  be  listed,  and  consequently  that  the  tangible  property  of  the 
corporation  was  not.  For  not  only  are  terms  used  which  accurately 
•and  fully  describe  stock  in  corporations,  but  the  exception  from 
the  operation  of  the  section  of  "bank  or  other  stocks  when  the  bank  or  other 
Institution  or  corporation  in  which  it  is  held  is  required  to  pay  tax  on  the 
came/'  makes  it  conclusive  that  all  other  stocks  were  intended  to  be  listed 
with  the  assessor.  And  the  same  intention  to  require  stockholders  in  cor- 
porations to  list  and  pay  taxes  on  their  stock  in  every  case  not  otherwise  ex- 
pressly provided,  is  shown  by  section  8,  article  12,  which  says  that  individual 
stockholders  of  these  companies  which  are  required  by  that  article  to  report 
and  pay  tax.  shall  not  be  required  to  list  their  shares  in  such  companies  for 
taxation,,  the  necessary  implication  being  that  all  others  are. 

That  such  was  the  legislative  construction  is  shown  by  on  amendatory  act, 
approved  April  22,  1884,  in  which  it  is  provided  that  thereafter  all  corpora- 
tions shall,  in  the  manner  provided  by  article  12,  chapter  9,  General  Stat- 
utes, list  their  property  with  the  assessor  of  the  county  in  which  such  prop- 
erty is  situated. 

It  is  not  material  in  deciding  the  question  before  us  whether  the  stock- 
holders have  or  not  listed  their  stock  for  taxation,  for  if  they  have  not,  it  is 
because  the  statute  has  not  as  it  might  have  been  enforced.  Nor  is  it  the 
province  of  the  court  to  determine  which  mode  of  taxation  is  the  most  con- 
venient and  productive  of  revenue.  For  the  intention  of  the  legislature, 
when  ascertained,  must  govern  in  respect  to  both  the  property  to  be  taxed 
and  the  mode  of  ascertaining  and  assessing  it  for  taxation. 

We  do  not  think  the  case  of  Louisville  &  Nashville  Railroad  Co.  v.  Com- 
monwealth, 1  Bush,  250,  cited,  is  analogous  to  this.  There  the  question  de- 
cided was,  whether  a  corporation,  like  natural  persons,  was  subject  to 
taxation  under  section  1,  article  5,  chapter  83,  Revised  Statutes,  which  sim- 
ply prescribed  the  form  of  the  tax  book,  and  it  was  held  the  road  of  the  com- 
pany, being  in  its  nature  real  estate,  was  required  to  be  listed  for  taxation 
as  land.  But  in  section  5,  article  ti,  which  was  intended  to  include  property 
taxable  under  equalization,  no  mention  was  made  of  any  other  besides  bank 
atock.  Nor  was  there  in  that  section  or  elsewhere  in  the  Revised  Statutes 
language  showing,  as  is  done  in  the  sections  of  the  General  Statutes  referred 
to,  an  intention  to  tax  and  require  listed  the  stock  in  all  corporations  not 
expressly  required  to  list  for  taxation  the  tangible  property. 

As,  in  our  opinion,  the  stockholders  and  not  this  corporation  were,  under 
the  statutes  as  they  existed  during  the  years  named,  required  to  list  their 
stock  for  taxation,  the  assessment  made  by  the  county  court  and  the  levy  by 
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the  sheriff  were  illegal,  and,  therefore,  the  judgment  of  the  chancellor  id  est 
be  reversed  and  cause  renin nded,  with  directions  to  perpetuate  the  injunction. 


CHKNAULT'S  GD'N  v.  CHENAULT'S  EX'ORS. 
(Filed  November  23,  1888.) 

Death  of  devisee  before  making  of  will— Where  a  devisee,  whether  he  be  a 
sole  devisee  or  one  of  a  class,  is  dead  at  the  making  of  the  will,  or  thereafter 
dies  before  the  testator,  leaving  issue,  who  survive  the  testator,  such  issue 
tike  the  estate  devised  as  the  devisee  would  have  done  if  he  had  survived  the 
testator,  unless  a  different  disposition  is  required  by  the  will,  and  extrinsic 
evidence  is  not  competent  to  show  the  testator's  intention  in  that  respect. 

Following  certain  special  bequests  was  this  provision  in  a  will:  "There- 
mainder  of  my  estate  I  desire  equally  divided  between  the  children  uf  my 
brothers  and  sisters,  ex?ept  in  the  case  of  my  two  living  sisters.  I  desire 
the  portion  going  to  their  children  go  to  my  sisters  or  sister,  as  the  case/ 
may  b». "  A  son  of  one  of  the  brothers  of  the  testator  had  died  before  the 
making  of  the  will,  leaving  a  son.  who  seeks  by  this  action  to  recover  tbe- 
share  of  the  estate  his  father  would  have  received  if  living  at  the  death  of 
the  testator.  Held— That  he  is  entitled  to  recover.  (Sheets  v.  Grubbs,  4 
Met.,  339,  overruled.) 

C.  F.  &  A.  R.  Burnam  for  appellant. 

John  Bennett  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  1885  David  C.  Chenault  died,  leaving  a  will  dated  September,  16TB,  to 
which  was,  in  June.  1885,  added  a  codicil.  Following  large  bequests  for 
sustaining  Baptist  preaching  and  to  the  Southern  Baptist  Theological  Sem- 
inary is  this  provision  in  the  will :  ,4The  remainder  of  my  estate  I  desfm 
equally  divided  between  the  children  of  my  brothers  and  sisters,  except  in 
the  case  of  my  two  living  sisters,  Elizabeth  Bennett  and  Nancy  Monday.  1 
desire  the  portion  going  to  their  ohildren  go  to  my  sisters  or  sister,  as  t he- 
case  may  be,  for  their  or  her  sole  and  separate  use.  both  to  enjoy  and  dispose 
of  by  will  or  otherwise."  By  the  codicil  the  executors  therein  named  were 
directed  to  reduce  the  whole  estate  of  the  testator  to  cash,  and  further  pro- 
vision was  made  in  regard  to  the  shares  intended  for  Mrs.  Munday  and  ber 
ohildren,  that  need  not  be  here  set  out  in  full.  There  were  two,  brothers  and 
three  sisters,  of  whom  Josiah  P.  Chenault,  Waller  Chenault,  Sr.,  and  Mrs. 
Oldham  were  dead  at  date  of  the  will,  and  Mrs.  Bennett  and  Mrs.  Munday 
survived  the  testator.  This  action  was  instituted  by  the  guardian  of  Waller 
W.  Chenault,  grandson  of  Waller  Chenault,  Sr.,  and  son  of  Waller  Chenault.. 
Jr.,  who  had  died  previous  to  execution  of  the  will,  against  the  execnten 
and  other  devisees  of- the  residuary  estate  to  recover  for  him  one  thirty-third 
part  thereof;  and  the  question  presented  is,  whether  he  is  entitled,  under tbe 
clause  quoted,  to  the  share  his  father  would  have  received  if  living  at  the 
death  of  the  testator. 

The  evidence  offered  for  the  purpose  of  proving,  by  oral  declarations  of 
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testator,  he  did  not  intend  him  to  have  any  part  of  the  estate  was  properly 
rejected;  for,  according  to  an  established  rule,  the  intention  in  that  respect 
must  be  ascertained  from  the  proper  meaning  of  words  of  the  will,  and  not 
from  extrinsic  evidence. 

As  the  residuary  devisees  take  per  capita,  the  children  of  each  brother 
\)ding  more  numerous,  will  necessarily  receive  as  a  class  more  of  the  estate 
than  tho^e  of  either  sister.  But  although  such  result  must  have  been  fore- 
seen by  the  testator,  it  does  not  have  any  bearing  upon  the  question  before 
X1S.  nor  can  that  be  satisfactorily  determined  from  anything  elhe  in  the  will 
t>r  codicil,  consequently  it  must  be  decided  according  to  statutory  rules  of 
tsoustrnction. 

At  common  law  the  import  of  the  te»'in  "children,"  used  as  descriptive  of 
persons  to  t:ike  under  a  will,  could  be  enlarged  so  as  to  embrace  grandchil- 
dren in  two  cases  only— first,  from  neoossity  where  the  will  would  be  other- 
wise inoperative;  st*cond,  where  the  testator  had  shown  by  other  words  that 
he  did  not  intend  to  use  the  term  child rren  in  its  proper  aotual  meaninu, 
but  in  a  more  ex  ended  sense.  (Roper  on  Legacies,  volume  1,  fiw. )  The 
same  rule  of  construction  prevailed  in  tbis  State  without  question  before 
there  was  statutory  regulation  on  the  subject.  (Philips  v.  Benl,  9  Dana,  1), 
and  has  since  been  recognized.  (Churchill  v.  Churchill,  2  Met.,  4(M;  Sheets 
v.  G  rutins,  4  Met.,  839.) 

The  right  enforcement  of  that  rule,  in  connection  with  the  doctrine  of 
survivorship,  often  resulted  in  defeating  the  intention  of  testators  to  provide 
for  those  most  in  need  of  their  bounty,  and  for  whom  they  were,  in  fact,  de- 
sirous of  making  provision.  Thus,  in  case  of  a  device  to  children  as  a  class, 
the  death  of  one  or  more  of  them  before  death  of  the  testator  formerly 
inured  to  the  benefit  of  the  survivors  coming  wiihin  the  des  "ription  to  the 
exclusion  of  descendants  of  those  deceased,  merely  because  tho  testator  in- 
advertently failed  to  provide  expressly  and  in  apt  terms  to  the  contrary. 

Another  mode  of  thwarting  the  real  intention  of  testators  previous  to  legis- 
lative interference  was  the  lapse  of  the  common  law  whereby,  in  case  of 
death  of  a  designated  devisee  before  that  of  the  testator,  the  property  devisod 
■was  diverted  from  his  issue  and  fell,  if  personalty,  into  the  residuum,  or,  if 
realty,  back  to  the  general  estate.  To  remedy,  in  some  measure,  these  de- 
fects in  the  law,  and,  as  said  in  Gates  v.  Gill,  9  B.  M.,  SlCK),  "to  promote 
equality  in  the  distribution  of  estates,  and  subserve  the  probable  intention 
of  testators  under  a  change  of  circumstances  not  expressly  provided  for, 
-only,  as  it  might  l)e  presumed,  because  express  provision  was  not  understood 
to  be  necessary,"  the  following  statute  was  passed  in  1839:  "That  hereafttr 
legacies  and  devices  to  children  and  grandchildren  shall  not  lapse  by  the 
^leatb  of  the  legatees  or  devisees  before  the  testator,  provided  such  legatees 
•or  devisees  6hall  have  children  living  at  the  death  of  the  testator  who  would 
have  taken  a9  heirs  by  descent,  or  as  distributees  of  the  legatee  or  devisee." 
i Loughborough's  Digest,  4a). ) 

It  was  contended  in  argument  in  Gates  v.  (3 ill  that  the  use  of  the  term 
"lapse1  *  Indicated  intention  by  the  legislature  to  apply  that  statute  only  in 
-oase  of  a  devise  to  a  person  specially  named  who  dud  before  the  testator,  but 
this  court  held  it  was  passed  as  well  in  view  to  the  case  of  one  of  a  class  of 
devisees  so  dying,  and  that  under  it  children  of  such  deceased  devisee  were 
Invested  with  the  same  interest  as  the  parent  would  have  taken  if  living  at 
the  death  of  the  testator.  It  is.  however,  proper  to  say  the  question  did  not 
-arise  in  that  case  what  should  have  been  the  effect  under  the  statute  of  the 
death  of  the  devisee  before  the  making  of  the  will.     But  although  the  object 
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of  that  statute  was  to  thereafter  prevent  both  the  survivorship  and  lapse  of 
the  common  law,  and  thus  allow  a  construction  of  wills  more  in  harmony 
with  the  usual  and  natural  feelings  and  views,  and,  therefore,  presumed  in- 
tention of  testators,  the  change  was  not  deemed  by  the  legislature  radical 
enough,  and  hence  the  two  following  sections  were  made  parts  of  the  Revised 
as  they  now  are  of  the  General  Statutes : 

"When  a  devise  is  made  to  several  as  a  class,  or  as  tenants  in  common  or 
joint  tenants,  and  one  or  more  of  the  devisees  shall  die  before  the  testator* 
and  another  or  others  shall  survive  the  testator,  the  share  or  shares  of  such 
as  so  die  shall  go  to  bis  or  their  descendants,  if  any;  if  none,  to  the  surviv- 
ing devisees,  unless  a  different  disposition  is  made  by  the  devisor.  A  devise 
to  ohildren  embraces  grandchildren  when  there  are  no  children,  and  no  other 
construction  will  give  effect  to  the  devise."    (Section  1,  article  2,  chapter  60. > 

"If  a  devisee  or  legatee  dies  before  the  testator,  or  is  dead  at  the  making 
of  the  will,  leaving  issue  who  surives  the  testator,  such  issue  shall  take  the 
estate  deivsed  or  bequeathed  as  the  devisee  or  legatee  wonld  have  done  if  ha 
had  survived  the  testator,  unless  a  different  disposition  thereof  is  made  or» 
required  hy  the  will."     (Section  18,  chapter  113.) 

It  will  be  seen  the  statute  of  1839  is  so  changed  in  express  terms  by  the- 
latter  of  the  two  sections  quoted,  that  the  issue  of  a  devisee  or  legatee  who. 
may  be  dead,  even  at  the  making  of  the  will,  takes  the  estate  as  such  devisee- 
would  have  done  if  alive  at  death  of  the  testator,  and  if  that  section  was  ap- 
plied in  this  oase  the  infant  plaintiff  would  be  clearly  entitled  to  a  share  of 
the  estate.  This  court  has,  however,  decided  it  was  intended  specially  to, 
prevent  lapsed  legaoies,  and  relates  to  devises  made  to  a  sole  or  several  devi- 
sees, not  to  those  of  a  class,  to  whom  the  other  section  intended  to  prevent 
suvivorship  more  properly  applies.  But,  as  said  in  Dun  lap  v.  Shreve,  2  Du- 
vail,  334,  "these  two  kindred  and  simultaneous  enactments  should  be  consid- 
ered in  pari  materia,  and  construed  in  juxtaposition  as  an  entire  expression* 
of  legislative  intent." 

The  statutes  on  decent  and  distribution,  chapter  80,  General  Statutes,, 
make  that  disposition  of  the  estate  of  a  person  dying  intestate  which,  by 
common  consent,  he  ought  to  have  made,  and  by  common  understanding  he 
would  have  made.  Hence,  upon  the  death  of  such  person,  his  estate  passes; 
by  law  to  his  children  living  and  to  the  descendants  of  those  who  are  dead. 

The  two  sections  quoted,  intended  as  statutory  rules  of  construction,  prac- 
tically operate  to  make  disposition  by  law  of  such  portion  of  the  estate  of  a 
person  dying  testate  as  he  failed  to  fully  and  clearly  dispose  of  himself,  and 
that  it  is  fair  to  presume  the  legislature  intended  should  pass  in  the  same 
manner  and  to  the  same  persons  it  would  have  done  if  there  had  been  no 
will.  For  whether  a  person  dies  intestate  as  to  the  whole  or  part  of  his  es- 
tate, it  is  to  be  presumed,  in  the  absence  of  a  clear  expression  to  the  con- 
trary, he  desires  an  equal  division  per  stirpes  between  his  living  children 
and  the  descendants  of  those  dead,  no  matter  when  they  died.  And  as  It 
was  the  object  of  neither  of  the  sections  we  are  considering  to  defeat,  but  of 
both,  one  as  much  as  the  other,  to  effectuate  the  probable  design  of  testator*, 
who  may  not  have  made  their  intention  clearly  understood  as  to  persona 
who  are  to  take  under  their  wills,  it  seems  to  us  no  construction  should  be 
given  to  either  that  would  exclude  any  within  the  natural  and  usual  range 
of  parental  affection  and  solicitude,  especially  as  those  to  be  generally  preju- 
diced thereby  are  infants. 
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Id  the  case  of  Churchill  v.  Churchill,  the  question  was  upon  this  clause  of 
a  will :  "If  Lucy  Churchill  dies  without  children  her  part  is  to  be  divided 
amongst  all  my  children. "  And  it  was  held,  that  the  son  of  one  of  the  chil- 
dren who  had  died  before  the  will  was  executed  did  not  take  a  share,  because 
•the  word  children  could  not  at  common  law  be  made  to  embrace  grandchil- 
dren.   But  no  reference  was  made  in  that  caso  to  the  two  sections  quoted. 

In  Sheets  v.  Grubbs,  the  devise  was  to  the  children  of  the  testator's  sister, 
and  the  question  was,  whether  the  daughter  of  on«  of  them  who  died  before- 
execution  of  the  will  was  entitled  to  any  part  of  the  estate.  And  it  was 
held  she  was  not,  because  it  could  not  be  presumed  the  testator  intended  to- 
give  any  portion  of  his  estate  to  a  person  he  knew  was  not  living  when  he- 
made  his  will.  Still  it  was  said  if  the  devise  had  been  to  the  children  by 
name,  or  to  a  given  number  of  children,  the  issue  of  such  as  were  dead  at 
the  making  of  the  will  would  have  taken  under  the  statute. 

It  seems  to  us  the  conclusion  was  reached  in  that  case  by  an  erroneous. 
process  of  reasoning.  For  the  self-evident  fact  the  testator  in  that  particular 
case  did  not  mean  to  devise  any  part  of  his  estate  to  a  child  known  by  him 
to  be  dead,  by  no  means  involves  a  presumption  he  intended  to  disinherit 
the  issue  or  descendants  of  such  deoeased  child.  And  the  proper  inquiry  in 
that  case,  as  in  every  suoh  one,  is,  whether  there  is  any  reason  for  a  differ- 
ence in  the  construction  and  application  of  the  two  statutes  which  is  satis- 
factorily answered  in  Dun  lap  v.  Shreve,  thus:  "Then  carefully  considering 
the  reason  and  object  of  these  two  enactments  against  lapse  and  survivor" 
ship  when  there  may  be  'issue'  or  'descendants,'  and  allowing  a  liberal  a^ 
consistent  interpretation  of  the  letter  of  that  against  survivorship,  we  are 
strongly  inclined  to  the  conclusion  that  to  give  full  effect  to  the  legislative 
purpose,  a  devise  to  'children'  as  a  class  unqualified  by  the  c  in  text,  or  by 
any  extraneous  fact  should  here  now  be  construed  as  a  devise  to  issue,  heir* 
or  descendants.  And  on  this  hypothesis  the  oommon  law  rule  of  construc- 
tion should  be  inverted  so  as  to  require  some  other  proof  that  by  'children'  the* 
testator  intended  the  devise  for  such  only  as  were  living  when  he  published 
his  will."  For  there  is  no  necessity  for  making  the  words  "shall  die  before- 
tbe  testator  '  refer  merely  to  such  as  die  subsequent  to  the  date  of  the  will, 
where  they  can  be  fairly  construed  to  embrace  as  well  those  who   die   before 

It  is  true  the  words  "is  dead  at  the  making  of  the  will"  are  used  in  section* 
18,  chapter  113;  but  it  seems  to  us,  with  the  same  consistent  purpose  to 
change  the  common-law  rule  and  relieve  "issue"  or  "descendants"  from  the 
harsh  operation  of  the  doctrine  of  survivorship,  the  following  words  are 
added  to  the  other  section:  "A  devise  to  children  embraces  grandchildren 
when  there  are  no  children  and  no  other  construction  will  give  effect  to  the 
devise. ' ' 

In  our  opinion  the  construction  given  to  the  statute  in  Dunlap  v.  Shreve 
is  proper,  and  the  case  of  Sheets  v.  Grubbs  should  be  overruled.  It,  there- 
fore, follows  that  the  issue  or  descendants  of  those  children  of  the  testator's; 
brothers  and  sisters  who  were  dead  at  the  death  of  the  testator,  whether  they 
died  before  or  after  the  will  was  executed,  are  entitled  to  the  respective 
shares  of  the  estate  which  their  several  ancestors  would  have  taken  if  alive, 
and  as  Waller  W.  Chenault  has  a  right  to  the  share  that  bis  father  would 
take  if  alive,  the  judgment  of  the  lower  court  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Judge  Pryor  not  sitting. 
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VERSAILLES  AND  NICHOLASVILLE  TURNPIKE  CO.  v.  THE  TOWN 

OF  VERSAILLES. 
(Filed  January  15,  3889— Not  to  be  reported.) 
Turnpikes -Repair  by  town— Where  the  limits  of  a  town  have  been  so  ex- 
tended as  ti  include  a  part  of  a   turnpike  road,  the  turnpike  company  can 
not  claim  exemption   from  the  original  undertaking  to  keep  in  repair  that 
part  of  its  road  thus  included  within  the  town  limits,  until  it  clearly  appears 
it  has  ratably  diminished  ifcs  tolls.     And  the  town  being  compelled,  in  order 
to  avoid   indictment,  to  keep  in  repair  the  street  upon  which  the  turnpike 
road  is  situated,  and  thus  to  do  what  in  the  past  it  was  the  duty  of  the  turn- 
pike company  to  do,  but  which   it  failed  and  refused   to  do,  the  town  is  en- 
titled  to  recover   of  the   turnpike  company  so   much  of    the  amount  thus 
expended  by  it  as  was  necessary  to  put  the  road  in  the  condition  required  by 
the  charter  of  the  company,  for  the  use  it  was  intended,  the  turnpike  com- 
pany haviDg  claimed  and  enjoyed  the  benefit  of  the  full  anion  it  of  tolls  on 
its  road. 
J.  D.  Hunt  and  Ed.  M.  Wallace  for  appellant. 
D.  L.  Thornton  and  W.  O.  Davis  for  appellee. 
Appeal  from  Woodford  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  trial  of  this  action  reing  submitted  to  the  court  without  a  juiy,  the 
following  conclusions  of  fact  were  found  and  stattd  in  writing:  That  appel- 
lant, under  its  charter  granted  by  the  legislature  in  1S48,  constructed  a  turn- 
pike road  from  Versailles  to  Xicholasville,  beginning  at  a  print  within  tie 
corporate  limits  of  the  first  named  town  called  Dean's  corner;  that  although 
the  limits  of  Versailles  have  been  extended  from  time  to  time  by  acts  of  ihe 
legislature,  the  last  one  having  been  passed  in  18fi8,  whereby  about  M4)  jnrds 
of  the  turnpike  road  was  included,  appellant  continued,  fiom  the  date  of  its 
construction,  to  control  and  keep  it  in  repair  fit  for  public  use  its  entii* 
length  until  1878,  when  that  portion  lying  within  the  boundary  of  VermiUes 
was  abandoned,  and  by  reason  of  the  neglect  and  inattention  of  appellant,  be- 
came greatly  out  of  repair  and  unfit  for  public  use;  that  during  the  vws 
1879,  1880,  1881  and  1882  the  appellee  caused  work  to  be  done  upon  it  to  the 
value  of  $1,471.43,  and  instituted  this  action  to  recover  that  sum.  But  the  lower 
court  found  that  more  work  was  done  and  materials  furnished  than  necessary 
to  put  the  road  in  the  condition  required  by  the  charter  of  the  company,  far 
the  use  it  was  intended,  the  surplus  expenditure  having  been  made  to  put  it 
in  the  condition  required  for  a  street,  and  rendered  judgment  for  only  the 
sum  of  1847.60,  the  estimated  value  of  the  work  required  and  done  for  a  turn- 
pike road.  It  was,  by  the  charter,  made  a  condition  of  the  right  of  the  Ver- 
sailles and  Xicholasville  Turnpike  Co.  to  exact  toll  to  keep  its  road  in  proper 
repair  and  fit  for  public  use,  from  one  terminal  point  to  the  other,  and  as 
the  toll  it  was  authorized  to  collect  was  in  the  first  instance  fixed  in  the 
ratio  of  the  length  of  its  road,  it  necessarily  follows  that  as  long  as  the  full 
amount  of  toll  authorized  by  its  charter  is  collected,  the  duty  exists  to  keep 
in  repair  and  fit  for  the  use  designed  the  whole  and  every  part  of  the  road. 
While,  therefore,  the  duty  is  imposed  upon  the  town  of  Versailles  to  keep 
Its  streets  in  a  condition  fit  for  public  use,  and  the  power  is  given  to  levy 
and  collect  necessary  taxes  for  the  purpose,  including  the  street  upon  which 
appellant's  road  now  is  the  turnpike  company  is  not  released  from  its  obllga- 
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tion.  nor  can  it  chum  exemption  from  its  original  undertaking  to  keep  in 
proper  repair  that  part  of  its  road  within  the  town  limits,  until  it  clearly 
appears  it  has  ratably  diminished  its  tolls.  It  can  not  claim  and  enjoy  the 
benefit  of  the  full  amount  of  tolls  on  its  road,  and  at  the  same  time  shift  the 
burden  of  keeping  it,  or  any  part  of  it,  in   repair  to  the  town   of  Versailles. 

It  is  not  a  material  inquiry  whether  the  company  had  or  had  not  the  right 
originally  to  construct  and  control  a  turnpike  within  the  corporate  limits 
of  the  town  ;  for,  having  actual^  done  so  without  question,  and  enjoyed  the 
benefits  of  that  part  of  its  road  since  18JH,  it  is  now  estopped  to  deny  its  ob- 
ligation to  perform  the  condition  upon  which  it  has,  without  hindrance^ 
exercised  that  right. 

As  the  duty  was  imposed  upon  the  town  to  keep  the  street  in  repair  upon 
which  the  road  of  appellant  is  situated,  and  the  town  authorities  were  liable 
to  indictment  for  failing  to  perform  that  duty,  and  they  were  thus  con- 
strained to  do  what  in  part  it  was  the  duty  of  appellant  to  do,  but  failed  and 
refused  to  do.  and  what  was  to  that  extent  of  value  to  it,  in  our  opinion 
there  can  be  no  question  of  the  right  of  appellee  to  recover  the  amount  ad- 
judged by  the  lower  court. 

Judgment  affirmed. 

(Response  to  petition  for  rehearing— Filed  March  10,  1SSH. ) 

Whether  ihe  Versailles  and  Nicholasville  Turnpike  Co.  can  relieve  itself 
of  the  obligation  imposed  by  the  charter  to  keep  in  repair  that  portion  of  its 
road  within  the  corporate  limits  of  Versailles,  by  the  mere  act  of  reducing 
Its  tolls  ratably,  was  not  necessary  for  the  decision  of  this  case,  and  we  do 
not  deem  it  proper  to  decide  it  It  maybe  necessary  for  J,  he  company  to 
procure  an  amendment  to  its  charter,  in  order  to  lx?  exempted  from  the  duty, 
but  we  do  not  decide  whether  it  is  so  or  not. 

Petition  for  extension  of  the  opinion  overruled. 


GORDON  v.  MORROW,  &e. 

(Filed  January  17,  1889— Not  to  be  reported.) 

Contested  wills— Instructions— Under  the  peculiar  /acts  of  this  case  it  was 
«rror  to  instruct  the  jury  that,  in  order  to  sustain  the  will  in  contest,  they 
must  believe  the  testatrix  had  sufficient  mind,  or  a  mind  "in  a  proper  state" 
to  dispose  of  her  estate  with  reason,  etc.,  as  the  instructions  may  have  been 
understood  by  the  jury  as  referring  to  the  mind  of  the  testatrix  with  regard 
to  her  feelings  or  prejudices,  and  as  authorizing  them  to  find  against  the 
will  because  the  testatrix  disliked  some  of  her  kindred,  there  being  testimony 
tending  to  show  that  she  disliked  some  of  her  kindred,  who  were  excluded 
by  the  will,  while  the  bulk  of  her  estate  was  given  to  others  related  to  her 
In  the  same  degree. 

Edward  W.  Hines  for  appellant. 

Ben  T.  Perkins,  Jr.,  for  appellees. 

Appeal  from  Logan  Circuit  Court.  j 

Opinion  of  the  court  by  Judge  Pryor.  #  ' 

While  the  instructions  given  by  the  court  below  on  the  question  of  mental 
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capacity  and  undue  influence  are,  In  the  main,  unobjectionable,  and  the 
testimony  so  conflicting  as  to  leave  the  issue  to  be  determined  alone  by  a 
jury  when  properly  instructed,  there  are  such  peculiar  features  connected 
with  the  execution  of  the  paper  in  controversy  and  those  who  were  made  the 
objects  of  testatrix s  bounty  as  necessitates  a  reversal  of  this  case. 

It  seems  that  the  testatrix  gave  the  bulk  of  her  estate  to  two  of  her  aunts 
and  one  uncle,  excluding  others  related  to  her  In  the  same  degree.  There 
was  proof  conducing  to  show  that  she  disliked  Mrs.  Crittenden,  one  of  the 
devisees,  and  had  reasonable  grounds  to  dislike  some  of  those  who  were  not 
mentioned  in  the  will ;  that  one  of  them  had  not  visited  her  while  siok,  and 
although  a  sister  of  the  father  of  testatrix,  had  not  attended  his  funeral. 
What  her  frame  of  mind  was  in  regard  to  the  aunt  she  had  not  mentioned  or 
those  she  had  made  the  objects  of  her  bounty  is  not  shown,  but  such  facts 
were  disclosed  on  the  trial  as  would  lead  to  the  conclusion  that  her  mind 
was  not  in  a  proper  state,  by  reason  of  the  supposed  neglect  of  her  kindred, 
to  make  such  a  disposition  of  her  estate  as  she  would  have  made  if  all  bad 
the  same  claims  upon  her  affect  iocs.  Her  likes  and  dislikes  did  not  destroy 
her  capacity  to  make  a  will,  and  while  her  feelings  and  prejudices  might 
have  gone  to  the  jury  upon  the  question  of  mental  capacity,  the  fact  that 
she  disliked  some  of  her  kindred  afforded  no  reason  for  invalidating  her  will 
if  the  offspirng  of  her  own  mind,  with  the  mental  capacity  at  the  time  to 
know  her  estate,  and  those  who  had  claims  upon  her  bounty,  and  to  dispose 
of  that  estate  according  to  a  fixed  purpose  of  her  own.  How  the  jury  under 
stood  the  instructions  on  this  point  we  can  not  determine.  In  Tudor  v. 
Tudor,  17  B.  M.,  383,  a  like  instruction  was  condemned,  this  couit  saying: 
"If  the  expression,  'proper  state  of  mind,'  is  to  be  understood  as  referring  to 
mental  capacity  aloue.  it  is  not  objectionable,  but  if  it  refers  to  testators 
mind,  with  regard  to  his  feelings,  passions  or  prejudices,  it  assumes  a  po*l« 
tion  that  can  not  be  maintained. 

We  can  readily  perceive  the  manner  in  wbioh  the  court  below  intended  the 
instruction  to  be  considered  by  the  jury,  but  how  they  did  consider  it  Is  a 
question  we  can  not  answer.  This  is  certainly  a  case  where  the  jury  might 
have  been  misled  by  it,  and  for  that  reason  the  judgment  is  reversed  and  the 
cause  remanded,  with  directions  to  award  a  new  trial,  and  for  proceedings 
consistent  with  this  opinion. 


PEOPLES  v.  COMMONWEALTH. 
(Filed  January  26,  1889.) 

Costs  of  appeal— Upon  the  affirmance  of  a  judgment  of  conviction  in  a  fel- 
ony case,  a  judgment  for  the  costs  of  the  appeal  may  be  rendered  against  the 
appellant. 

Baker,  Kinney  &  Kinnpy,  S.  M.  Bernard  and  Ben  S.  RobMns  for  appel* 
lant. 

Frank  Parsons  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Mary  A.  Peoples,  being  under  conviction  for  a  felony,  ap- 
pealed to  this  court,  where  the  judgment  was  affirmed.    A  judgment  for  tbe 
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costs  in  this  court  was  rendered  by  it  against  her.  She  now  claims  that  it 
was  unauthorized  by  law,  and  is,  therefore,  void.  The  motion  now  made  i*\ 
to  quash  the  execution  upon  it  for  this  reason. 

It  is,  of  course,  true,' as  counsel  contend,  that  a  judgment  for  costs  can, 
not  be  rendered  without  warrant  of  law.  The  General  Statutes,  which  went, 
into  force  December  1,  1873,  are  silent  upon  the  subject.  The  chapter  upon, 
"costs"  merely  provides:  "A  defendant  convicted  of  a  misdemeanor  shall  be. 
adjudged  to  pay  the  costs."  (Chapter  26,  section  11.)  The  criminal  Code,, 
which  became  operative  January  1,  1877,  is  not,  however.  Section  361  pro- 
vides: "On  the  affirmance  of  a  judgment,  if  the  appeal  be  taken  by  the  de- 
fendant,  and  on  the  reversal  of  the  judgment,  if  the  appeal  be  takon  by  the. 
Commonwealth,  a  judgment  for  costs  shall  be  rendered  against  the  defend- 
ant." 

It  is  clear  the  statute  authorized  the  judgment  in  question.  The  other- 
sections  in  the  same  article  show  that  it  can  not  be  construed  as  not  apply- 
ing to  a  felony.  We  bee  no  reason  why  this  should  not  be  the  law.  When, 
the  conduct  of  the  accused,  whether  it  be  felonious  or  of  a  le68  degree,  causes^ 
the  cost,  his  property,  if  he  have  any,  should  answer  for  it.  But  let  the 
matter  of  policy  be  one  way  or  the  other,  the  legislature  has  furnished  thes 
rule  to  which  we  must  adhere. 

The  motion  to  quash  the  execution  is  overruled. 


MAKIBBEN  v.  ARUDT,  &o. 
(Filed  January  29,  1889.) 

Judicial  sales— Redemption— Where  property  is  sold  under  a  judgment  e&-. 
forcing  a  mortgage  lien,  and  afterward  redeemed  by  the  debtor,  the  plaintiff 
can  not  have  an  order  of  resale  to  satisfy  the  unpaid  part  of  his  judgment,, 
the  first  sale  having  failed  to  satisfy  h.  The  mortgage  lien  ceases  to  exist 
whenever  the  sale  is  made  enforcing  it.  If  the  first  sale  fails  to  satisfy  the- 
debt  the  mortgagee  may  at  once  take  steps  in  the  same  suit,  or  by  execution 
on  his  judgment,  to  subject  the  equity  of  redemption,  if  it  exists,  and  thus-, 
protect  himself. 

Charles  J.  Helm  for  appellant. 

George  Washington  and  .7.  Creutz  for  appellees. 

Appeal  from  Campbell  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  mortgage  lien  of  the  appellant,  T.  P.  Makibben,  was  inferior  to  that-, 
of  the  building  association.  The  property  was  sold  under  the  judgment  oa, 
November  24,  1885.  and  for  the  satisfaction  of  both  liens.  The  appellant . 
purchased  it  at  12,200,  being  less  than  two-thirds  of  its  appraised  value,  but., 
a  little  more  than  the  debt  of  the  building  association,  and  the  sale  was  con- 
firmed. He  took  no  steps,  either  by  further  proceedings  in  the  suit  or  an> 
execution  upon  his  judgment,  to  sell  the  equity  of  redemption  during  the. 
year  of  its  existence  following  the  sale.  It  was  redeemed  upon  the  last  day 
allowable,  the  mortgagor  then  conveying  it  to  a  third  party,  who  mortgagee! 
It  and  thus  obtained  the  moLey  to  redeem  it  from  the  appellant.  Shortly- 
after  the  year  for  redemption  had  expired  the  appellant  filed  a  supplement  at, 
petition  asking  a  resale  of  the  property  to  satisfy  the  unpaid  portion  of  his\ 
judgment.    After  one  or  more  amendments  to  this  pleading,  it  was  disk*. 
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missad  upon  demurrer,  and  he  has  appealed.  He  now  contends  that  the  re- 
demption from  the  sale,  although  it  was  mode  to  satisfy  both  mortgage 
debts,  left  the  unsatisfied  portion  of  his  judgment  in  full  force  as  a  lien  upon 
the  property.  This  contention  is  based  upon  the  fact  that  the  statute  de- 
clares the  sale  "null  and  void"  from  the  time  of  the  redemption,  (General 
Statutes,  chapter  «3f  article  8.  section  3.)  We  can  not  assent  to  it.  His  lien 
was  of  contract.  The  legal  title  to  the  property  was  merely  in  pledge  to  him 
for  the  payment  of  his  debt,  and  in  pledge  for  what  it  might,  bring  merely, 
when  sold.  In  such  case  the  creditor  may  sell  once,  and  then  may  also  sub- 
ject the  equity  of  redemption,  if  there  be  any.  The  statute  gives  him  this 
latter  right.  He  can  not,  however,  sell  and  resell  and  sell  again  and  soon 
ad  infinitum,  by  virtue  of  the  mortgage  lien.  He  can  not  thus,  in  effect, 
cut  it  up  into  slices.  The  redemption  is  a  rccvoery  of  the  legal  title;  and  it, 
by  reason  of  it,  repasses  to  the  mortgagor.  The  mortgage  lien  ceases  to  exist 
whenever  the  sale  is  made  enforcing  it.  The  right  to  the  property  pas*e>  to 
the  purchaser,  subject  to  confirmation  by  the  court,  and  subj*ctalso  to  be 
divested  in  favor  of  the  debtor  by  redemption  within  the  time  allowed,  if  it 
be  a  case  where  the  right  exists. 

The  fact  that  the  statute  declares  the  sale  shall  be  n  nullity  in  case  of  re- 
demption, does  not  re- invest  the  mortgagee  with  his  mortgage  lieu.  and. 
therefore,  with  the  title  by  way  of  security  for  his  debt.  The  redemption 
restores  the  title  to  the  mortgagor,  and  to  this  end  the  law  declares  the  *al* 
a  nullity.  If  the  effect  were  to  revive  a  lien  already  exhausted  there  would 
l)e  little  effort  by  the  debtor  in  this  direction.  If,  however,  the  sale  extin- 
guishes the  lien,  then  the  debtor  may  be  able  to  raiso  the  money  to  redeem 
his  property  by  putting  it  in  pledge.  It  gives  him  a  chance.  The  parties  to 
the  mortgage  contract  understand,  at  its  inception,  that  the  property  is 
liable  to  be  sold  once  by  virtue  of  it,  and  it  is  not  for  a  court  to  make  a  con- 
tract for  them  of  greater  con tinuing*  force.  Its  right  and  power  to  srli  is 
l)ased  upon  the  mortgage  lien  alone,  and  one  exercise  of  the  power  is  an  ex- 
haustion of  it.  The  lien  can  not  survive  the  sale  for  its  enforcement.  A 
sells  the  land  of  B  under  a  mortgage  lien.  A  pcrtion  of  the  judgment  is  un- 
satisfied, and  the  property,  not  having  brought  two  thirds  of  its  appraised 
value,  there  is  an  equity  of  redemption.  If  C,  another  creditor  of  B,  *nb- 
jests  this  right  of  redemption  to  sale  under  his  execution,  as  he  may  do,  cer- 
tainly A  can  not  claim  that,  notwithstanding  the  foreclosure  sale,  be  still 
has  a  mortgage  lien  for  the  unsatisfied  part  of  his  judgment. 

It  was  said  in  Todd  v.  Durey,  60  Iowa,  538:  "By  the  sale  of  the  laud  upon 
forclosura  the  mortgagee  exhausts  his  remedy  against  the  land,  and  ran 
neither  again  sell  it  upon  the  judgment,  nor  redeem  from  the  sale,  either 
before  or  after  redemption  by  the  mortgagor. "  Joues  on  Liens,  section  4.8, 
cites  this  oase  approvingly  and  says:  "If  a  vendor,  who  has  entered  into  a 
contract  to  convey  upon  the  payment  of  the  purchase  money,  elects  to  fore- 
close his  contract  of  sale,  he  can  not,  after  the  land  has  been  sold  and  hid  in 
tiy  him  for  a  part  only  of  the  judgment,  and  then  redeemed  by  the  purchaser, 
still  claim  to  have  a  vendor's  lien  upon  the  land  for  the  balance  of  the  pur- 
chase money. ' ' 

If  the  rule  were  as  the  appellant  contends,  or  if  such  a  rule  would  t«  cor- 
rect in  principle,  then  the  debtor  should  not  be  allowed  to  redeem  by  paying 
the  amount  of  the  purchaser's  bid  and  interest,  but,  to  avoid  cost  and  liti- 
gation, he  should  be  required  to  pay  the  amount  of  the  judgment  and  inter- 
<<est  upon  the  bid.    The  lienholder  has,  however,  ample  opportunity  to  protect 
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himself  by  the  one  sale  made  under  his  contract.  Notwithstanding  this,  the 
statute  also  gives  him  the  right,  in  the  event  his  judgment  is  not  thereby 
satisfied,  to  at  once  take  steps  in  the  same  suit,  or  by  execution  upon  the 
judgment,  to  sell  the  equity  of  redemption  if  it  exists.  (General  Statutes, 
chapter  63,  article  8,  section  4.)  He  may,  at  the  first  sale,  fully  proteot  him- 
self by  bidding  more  than  two  thirds  of  the  appraised  value,  thus  cutting  off 
the  right  of  redemption.  The  law  did  not  intend  to  give  the  creditor  all  the 
advantages.  If  he  has  reasonable  chance  to  protect  himself  from  loss  and 
fails  to  avail  himself  of  it,  it  is  his  own  fault,  and  furnishes  no  ruison  for 
harassing  the  poor  debtor  with  additional  cost  and  litigation.  If  the  debtor 
redeems,  it  will  often  work  to  the  advantage  of  the  former  lienholder,  whose 
judgment  is  in  part  unsatisfied.  If  a  stranger  has  purchased  for  a  trifle, 
and  the  debtor  redeems  and  holds  the  property,  it  adds  that  much  to  his  es- 
tate, to  all  of  which,  save  the  exempt  portion,  the  creditor  may  look  for  the 
balance  of  his  judgment,  aided  by  execution  upon  it. 

Id  this  instance,  if  the  appellant  loses,  it  is  his  own  fault.  He  has  slept 
over  his  rights,  or  been  negligent  of  them.  He  failed  either  to  bid  the 
amount  of  both  mortgage  debts  for  the  property,  or  two-thirds  of  its  ap- 
praised value,  or  to  take  any  step  whatever  looking  to  the  sale  of  the  equity 
of  redemption.  He  has  no  right  to  an  order  of  resale  and  the  judgment  is 
affirmed. 


CHISM  v.  TRENT. 
(Filed  February  2,  1889— Not  to  be  reported.) 

1.  Adverse  possession- Under  our  statute  u  continued  adverse  and  actual 
possession  for  fifteen  years  not  only  tolls  a  right  of  entry  which  others  not 
under  any  disability  may  have  had,  but  it  confers  upon  one  so  in  possession 
a  right  of  entry  and  a  right  of  action  to  recover  the  possession  from  another 
who  may  have  wrongfully  acquired  it. 

2.  Same — In  this  action  to  recover  land  the  plaintiff,  in  his  petition,  bases 
his  right  upon  an  alleged  paper  title,  and  also  upon  a  possessory  title.  The 
first  link  in  his  chain  of  title  is  a  title  bond  executed  by  A,  who  was  a  mar- 
ried woman  at  the  time  of  its  execution.  The  defendant,  to  defeat  a  recov- 
ery, offers  in  evidence  a  deed  executed  to  him  by  the  heirs  of  A.  Held— That 
the  plaintiff's  paper  title  fails  by  reason  of  the  coverture  of  A;  and  as  he 
and  those  through  whom  he  claims  have  not  been  holding  adversely  to  the 
title  of  A,  under  which  the  defendant  also  claims,  but  have  been  claiming 
the  land  through  it,  as  is  shown  by  the  petition,  the  claim  of  a  possessory 
title  also  fails.  Besides,  A  was  under  disability,  and  it  does  not  appear 
when  she  died  or  when  her  children  became  of  age,  and,  therefore,  it  does 
not  appear  that  there  has  been  the  required  adverse  holding  against  persons 
not  under  disability. 

C.  C.  Fairleigh  for  appellant. 
J.  11.  Trent,  Jr. ,  for  appellee. 
Appeal  from  Meade  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The  appellee,    R.  R.  Trent,  brought  this  action  on   February  14,  1887,  to 

recover  from  the  appellant,   N.  B.  Chism,  the  possession  of  two  lots  in  the 

ittle  village  of  Wolf  Creek.    The   land  once  belonged  to  John  Finch,  and. 
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was  deeded  by  him  in  1850  to  his  daughter,  then  Elizabeth  Troutman,  after- 
wards Elizabeth  Angel,  by  reason  of  her  marriage  to  Berry  Angel.  The 
title  was,  beyond  question,  vested  in  her.  The  petition  bases  the  claim  to 
^recover  it  upon  both  an  alleged  paper  title  and  a  possessory  one,  the  appellee 
-claiming  the  latter  by  reason  of  an  alleged  actual  and*  adverse  possession  for 
more  than  fifteen  yoars  prior  to  the  bringing  of  the  suit.  The  petition  aeti 
out  the  derivation  of  the  paper  title  under  which  be  claims.  It  is  first  a 
liond  executed  by  Angel  and  wife  to  Win.  Curl  on  February  25, 1870.  Next  a 
-*leed  from  the  latter  to  Sarah  E.  Lewis  on  July  13,  1870,  and  then  a  deed 
from  the  latter  and  her  husband  to  the  appellee,  executed  August  12,  1886. 
The  title  bond  was  a  nullity  as  to  Mrs.  Angel,  owing  to  her  coverture;  and 
the  title  being  in  her,  not  even  the  equitable  title  to  the  lots  passed  to  Cnrl. 

Moreover,  it  is  manifest  from  the  bond  itself  that  it  does  not  embrace  the 
lots  in  contest,  and  even  if  there  were  a  mistake  in  its  execution  no  effort 
has  been  made  by  pleading  or  proper  mode  to  correct  it.  The  claim  of  the 
appellee,  therefore,  fails,  so  far  as  it  is  based  upon  the  so  called  paper  title, 
tearing  bis  claim  of  a  possessory  one  to  be  oonsideied. 

Under  our  statute  a  continued  adverse  and  actual  possession  for  fifteen 
years  not  only  tolls  a  right  of  entry,  which  others  not  under  any  disability 
tuay  have  had,  but  it  confers  upon  one  so  in  possession  a  right  of  entry  and 
ii  right  of  action  to  recover  the  possession  from  another  who  may  have 
wrongfully  acquired  it.  When  the  possession  has  been  of  such  a  nature  and 
for  such  a  length  of  time  as  to  take  away  from  others  all  legal  remedy  to  re- 
cover the  land,  it  also  imparts  to  the  possessor  a  right  to  it.  The  right  of 
♦mtry  attaching  to  the  outstanding  title  is  divested,  and  enuies  not  only  to 
the  possessor,  but  also  to  those  to  whose  use  his  possession  enures. 

It  is  somewhat  questionable  whether  the  possession  of  the  appellee  and 
those  under  whom  he  claims  has  been  of  such  a  character  as  to  bring  it 
within  the  legal  meaning  of  actual  possession.  The  land  has  never  been  in- 
closed. It  has  laid  out  in  commons,  and  appears  to  have  been  used  at  will 
by  any  and  all  persons  for  the  storage  of  lumber  and  other  articles.  From 
the  time  of  the  Lewis  purchase,  however,  in  1870,  it  was  known  as  the  Lewis 
lot.  Not  long  after  her  purchase  the  husband  of  Mrs.  Lewis  had  posts  pot 
around  it,  or  at  least  a  part  of  it,  preparatory  to  fencing  it,  but  nothirg 
further  was  done,  and  after  a  while  he  had  the  posts  removed.  He,  how- 
ever, continued  to  claim  the  land,  and  offered  at  various  times  to  sell  it  to 
different  persons.  In  fact,  the  appellant  appears  to  have  recognized  that 
Lewis  was  in  control  of  it,  because  he  offered  at  one  time  to  buy  it  from  him 
if  he  would  make  him  a  good  title.  Upon  another  occasion  he  said  Lewis 
was  asking  too  much  for  it;  and  again,  having  some  four  or  five  years  before 
the  bringing  of  this  action,  erected  a  cooper's  shed  upon  it,  he  said  to  a 
neighbor  that  he  "reckoned  Lewis  would  not  object." 

The  appellant  also  claims  to  have  been  in  possession  of  the  property  for 
some  twelve  years  before  the  bringing  of  the  suit.  Like  others,  he  used  it 
for  depository  purposes.  He  appears  to  have  owned  the  adjoining  land,  and 
in  building  he  erected  his  cook  house  and  the  porch  of  his  house  upon  the 
land  in  contest.  He,  however,  testifies  that  he  did  so  under  the  impression 
that  they  were  upon  bis  land,  which  adjoined.  Mrs.  Angel,  however,  having 
-died  intestate,  leaving  a  husband  and  but  two  children,  the  appellant,  on 
October  H,  IKSfi,  obtained  a  quit  claim  deed  from  them  to  the  land  in  contest, 
and  although  not  pleaded  in  defense,  as  the  answer  is  but  a  denial  of  the 
•averments  of  the  petition,  yet  it  is  offered  in  testimony  by  him  to  defeat  a 
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recovery.  It  is  manifest  that  the  title  of  Mrs.  Angel  passed  upon  her  death 
to  ber  heirs,  and  that  by  virtue  of  the  deed  from  them  to  the  appellant,  he 
Is  now  invested  with  it  and  the  right  to  the  possession,  which  he  now  has, 
unless  he  or  those  through  whom  he  claims  have  been  divested  of  this  right 
by  the  adverse  possession  of  the  appellee  and  those  under  whom  he  claims. 
In  other  words,  the  only  ground  upon  which  the  appellee  can  stand  success- 
fully or  base  a  right  to  recover  is  that  of  actual  uninterrupted  and  adverse 
possession  upon  his  part  and  those  through  whom  he  claims  for  the  statu- 
tory period  necessary  to  confer  upon  him  the  right  of  entry  and  to  the  pos- 
session. 

Conceding  that  the  Lewis  possession  was  an  actual  one,  yet  the  appellee 
has  not  based  his  claim  to  recover  merely  upon  the  deed  made  by  Curl  to 
Lewis  in  1870,  but  has  gone  further  back  and  placed  it  originally  upon  the 
Angel  bond  to  Curley.  This  attempted  derivation  of  right  is  set  forth  in 
his  petition,  showing  beyond  question  that  he  claims  through  the  Fame 
source  of  title  as  the  appellant.  He  thus  expressly  shows  tnat  he  and  those 
through  whom  he  claims  liave  not  been,  as  a  matter  of  fact,  holding  adversely 
to  the  Angel  title,  but  looking  to  it  for  their  right  and  a  title,  and  claiming 
the  land  through  it.  Added  to  this  is  the  fact  that  Mrs.  Angel,  by  reason  of 
her  coverture,  was  not  sui  juris,  but  under  disability  to  sue,  and  it  does  not 
appear  when  she  died  or  when  her  children  became  of  age.  In  other  words, 
the  appellee,  who  can  recover  only  upon  the  ground  that?  his  holding  and 
that  of  those  under  whom  he  claims  has  been  adverse  to  parties  having  the 
right  of  entry,  and  who  were  not  laboring  under  disabiitly,  expressly  shows 
that  he  and  his  vendors  in  point  of  fact  have  all  the  time  and  are  now  look- 
ing to  these  same  parties  for  a  title;  and  also  shows  that  Mrs.  Angel  was, 
Id  1870,  under  disability,  but  fails  to  show  when  she  died  or  when  her  chil- 
dren became  of  age. 

Under  this  state  of  case,  the  recovery  had  in  the  lower  court  can  not  be 
sustained  upon  the  ground  that  the  appellee  manifested  a  possessory  title 
and  a  right  of  entry  by  virtue  of  it;  and  the  judgment  below  is  reversed, 
with  directions  to  dismiss  the  appellee's  petition. 


SINGLETON  v.  TRUSTEES   SCHOOL    DISTRICT,    NO.    34,  CRITTEN- 
DEN COUNTY. 
(Filed  February  9,  1889 -Not  to  be  reported.) 

1.  Dedication— A  parcel  of  land  was  dedicated  by  the  owner  for  the  use  of 
the  common  school  district  by  being  surveyed  and  the  boundary  thereof  de- 
scribed by  marked  corners,  and  the  trustees  of  the  district  signified  their 
acceptance  by  immediately  erecting  a  school  house  thereon.  Held— That  the 
dedication,  though  made  by  parol,  was  valid  and  complete. 

2.  Misjoinder— Election— In  this  action  by  the  trustees  to  recover  possession 
of  the  land  from  one  who  had  deprived  them  of  it  after  they  had  been  in  the 
adverse  possession  of  it  for  fifteen  years,  the  plaintiffs  had  the  right  to  prove, 
as  evidence  of  their  superior  title  and  right  to  recover  the  possession,  either 
or  both  the  dedication  and  adverse  possession.  And  consequently  the  court 
did  not  err  in  refusing  to  require  them  to  elect  which  cause  of  action  they 
would  prosecute,  there  being  but  one. 

8.  Adverse  possession— Possession  of  a  parcel  of  land  for  school  purposes 
for  such  a  length  of  time  eaoh  year  as  a  school  is  taught,  is  to  be  regarded  as 
"actual,  continuous  and  adverse"  so  as  to  give  perfect  title  if  continued  for 
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fifteen  years,  being  such  possession  as  is  necessary  for  the  use  the  properly  It 
applied  to. 

4.  Construction  of  deed— As  the  deed  to  the  remote  vendor  of  defendant 
from  the  owner  who  dedicated  the  land  in  controversy  to  the  school  district 
reserved  this  parcel  of  land,  no  title  to  it  passed,  and,  therefore,  the  defend- 
ant acquired  no  title  thereto.  The  fact  that  the  reservation  was  in  the 
habendum  clause  of  the  deed  is  not  material,  as  the  common  law  rule  reject- 
ing the  habendum  of  a  deed,  when  it  is  totally  repugnant  to  the  granting 
clause,  never  applied  to  the  mere  description  of  the  quantity  or  kind  of  prop- 
erty conveyed.  But  in  any  event  this  court  will  give  effect  to  the  ginntor'i 
intention  when  ascertained  by  looking  to  the  whole  instrument. 

5.  Evidence- The  lower  court  permitted  witnesses  to  testify  that  the  trus- 
tees were  deterred  by  the  claim  of  defendant  from  building  a  new  school 
house  or  repairing  the  present  one  so  that  a  school  night  l>e  taught  then*  in 
the  winter  time,  whereby  some  of  the  children  were  deprived  of  attending 
the  school.  Held— That  as  the  evidence,  if  illegal,  was  not  objected  to  and 
may  not  have  influenced  the  jury  in  fixing  the  damages,  this  court  will  not 
reverse  on  account  of  the  amount  of  damages  found,  which  was  |50. 

Blue  &  Blue  for  appellant. 

Nunn  &  Cruoe  for  appellees. 

Appeal  from  Crittandeu  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  1869  Dempsey,  the  owner,  conveyed  to  Newcomb,  remote  vendor  of  ap- 
pellant, a  tract  of  land,  reserving  in  the  habendum  clause  of  the  deed  one 
and  one-half  acres  thereof,  described  by  metes  and  bounds,  for  "a  school 
house  seat  in  34th  school  district  for  the  only  use  of  same."  It  appears  the 
small  parcel  of  the  land  described  and  reserved  in  the  deed  had  been,  in  WW, 
dedicated  by  Dempsey  for  the  use  of  the  common  school  district  by  being 
surveyed  and  the  boundary  thereof  described  by  marked  corners,  and  that 
the  trustees  of  the  district  signified  their  acceptance  of  it  by  immediately 
erecting  a  log  school  house  thereon,  which  has  been  occupied  and  Ufed  for 
school  purposes  a  portion  of  each  year  ever  since.  But  in  the  deed  from 
Newcomb  to  Beck,  and  that  from  Beck  to  appellant,  no  mention  or  reserva- 
tion of  the  parcel  so  dedicated  was  mentioned.  Nevertheless,  as  the  dedica- 
tion, though  made  by  parol,  was  valid  and  complete,  and  the  parcel  of  land 
was  in  the  actual  possession  of  the  trustees  of  the  school  district  when  the 
deed  was  made  to  Newcomb,  and  has  so  continued  ever  since,  they  bad, 
when  this  action  was  commenced,  a  complete  title,  both  in  virtue  of  the 
dedication  and  by  adverse  holding.  While,  on  the  other  hand,  as  Newcomb 
never  had  any  title  to  the  parcel  whatever,  his  vendees  could  not  acquire  any 
from  him. 

The  trustees  having  alleged  they  were  the  owr.ers  of  the  small  parcel  of 
land  and  entitled  to  the  possession,  of  which  appellant  had,  without  right, 
deprived  them,  they  had  the  right,  this  being  in  the  nature  of  an  action  in 
ejectment,  to  prove,  as  evidence  of  their  superior  title  and  right  tort-cow 
the  possession,  either  or  both  the  dedication  made  by  Dempsey  and  advene 
possession  and  claim  for  fifteen  years.  And  consequently  the  court  did  not 
err  in  overruling  the  motion  to  require  the  plaintiffs  to  elect  for  which  caw* 
of  action  they  would  prosecute,  there  being  but  one. 

The  lower  court  permitted  witnesses  to  testify  to  the  fact  that  the  tro!«u« 
of  the  school  were  deterred,  by  the  claim  of  appellant  to  be  owner  of  tl* 
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land,  from  going  to  the  expense  of  building  a  new  school  bouse,  or 'repairing 
the  present  one,  so  as  to  enable  a  school  to  be  taught  in  the  winter  time, 
whereby  some  of  the  ohildren  were  deprived  of  the  privilege  of  attending  the 
school.  That  consideration  may  possibly  have  had  some  influence  on  the 
jury  in  fixing  the  amount  of  damages  found  for  the  plaintiffs,  whioh  was 
$50,  but  as  the  evidence,  even  if  illegal,  was  not  objected  to  by  appellant 
during  the  trial,  and  may  not  really  have  been  considered  by  the  jury,  we 
don't  feel  authorized  to  reverse  the  judgment  on  account  of  the  amount  of 
damages  found. 

We  do  not  think  the  common  law  rule  rejecting  the  habendum  clause  of  a 
deed,  when  it  is  totally  repugnant  to  the  granting  clause,  ever  applied  to  the 
mere  description  of  the  quantity  or  kind  of  property  conveyed,  but  simply  to 
the  character  and  kind  of  estate  or  interest  conveyed.  But  the  rule  has  not 
been  so  rigidly  applied  by  this  court  as  to  defeat  the  intention  of  the  parties 
when  ascertained  by  looking  to  every  part  of  the  instrument.  The  parcel  of 
land  in  contest  in  this  case  never  was  intended  to  be  conveyed  by  Dempsey 
to  Newcomb,  but  was  intended  to  be  and  was  expressly  reserved,  and,  there- 
fore, no  title  to  it  passed. 

It  has  been  repeatedly  held  by  this  court  that  a  possession,  such  as  the  na- 
ture of  the  real  estate  will  admit  of  and  is  necessary  for  the  use  it  is  applied 
to,  may  be  regarded  actual,  continuous  and  adverse,  though  not  in  the  actual 
use  or  occupancy  of  the  owner  all  the  time.  And  accordingly  possession  of 
*a  parcel  of  land  for  school  purposes,  for  such  length  of  time  each  year  as 
school  is  taught,  is  to  be  regarded  such  in  the  meaning  of  the  law  as  will,  if 
continued  for  fifteen  yearn,  give  a  perfect  title. 

Judgment  affirmed. 


THACKEH,  &c.  v.   BELCHER. 
(Filed  February  21,  1889—  Not  to  be  reported.) 

1.  "Vendor  and  vendee— In  this  action  to  recover  land,  it  appears  that  the 
plaintiff  exchanged  the  land  in  controversy  with  defendant  for  another  tract 
of  land  under  an  agreement  that  this  land  was  to  be  restored  to  him  if  the 
defendant  could  not  make  him  a  good  title  to  the  land  taken  in  exchange. 
The  defendant  had  no  title  to  the  land  he  sold  to  plaintiff,  and  it  has  been 
recovered  from  plaintiff  by  the  holder  of  the  paramount  title.  Held— That 
the  plaintiff  is  entitled  to  recover. 

2.  Champerty— The  champerty  statute  does  not  apply  to  a  conveyance 
made  in  compliance  with  a  bond  for  title  executed  before  the  adverse  posses- 
sion began. 

A.  J.  Auxier  for  appellants. 

Connolly  &  Cline  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  proof  in  this  case  clearly  establishes  the  fact  that  the  appellee  swapped 
a  tract  of  land  that  he  owned  on  Lick  Creek  to  the  appellant,  John  A. 
Tbacker,  for  a  tract  that  he  claimed  on  Ferrell  Creek ;  that  if  the  appellant 
could  not  make  a  good  tltie  to  the  Ferrell  Creek  land,  the  appellee  was  to 
have  the  Lick  Creek  land  back:      The  proof  is  clear  and  positive  that  tl  e 
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appellant  had  no  title  to' the  Ferrell  Greek  land,  nor  ooold  be  makes  clear 
title  to  the  same.  It  also  clearly  appears  that  the  Ferrell  Greek  land  was 
recovered  from  the  appellee  in  an  action  of  ejectment  by  its  true  owners.  It 
is  also  clear  that  the  appellee  could  make  no  successful  defense  to  said  action, 
for  the  plaintiffs  in  the  ejectment  suit  owned  the  paramount  title  to  said 
land.  Also,  by  the  terms  of  the  agreement,  the  appellee  was  not  to  part 
with  the  title  to  the  Lick  Greek  land  until  the  appellant  was  able  to  make 
and  did  make  him  a  clear  title  to  the  Ferrell  Greek  land,  and  upon  the  ap- 
pellant's failure  to  do  so,  the  appellee  had  the  right  to  be  restored  to  the  Lick 
Creek  land. 

The  plea  of  champerty  is  not  available  in  this  case:  for.  while  the  deed 
shows  that  it  was  made  to  the  plaintiffs  in  the  ejectment  suit  while  the  ap- 
pellee was  in  thp  adverse  possession  of  said  land,  yet  it  also  clearly  appear! 
that  the  plaintiffs  in  the  ejectment  suit  held  a  bond  for  a  title  to  said  land 
long  before  the  appellee  took  possession  of  it.  Therefore,  as  has  been  repeat- 
edly held  by  this  court,  the  champerty  statute  does  not  apply.  There  ii 
nothing  in  the  plea  of  champerty  in  reference  to  the  other  tract  of  land. 

The  judgment  is  affirmed. 


McKINSEY  v.  EDWARDS,  &c. 
(Filed  February  21,  1889. ) 

The  plaintiff  sues  upon  the  following  note:  "The  directors  of  the  Jones? 
ville  and  Glencoe  turnpike  road  promise  to  pay  to  Andrew  Hearne  $200,  this 
note  bearing  10  per  cent,  until  paid."  No  official  designation  is  attached  to 
any  signature  to  this  note.  The  action  is  against  the  persons  whose  name* 
are  signed  to  the  note,  the  petition  being  in  the  usual  form  when  based  upon 
a  promissory  note.  A  demurrer  was  sustained.  Held— That  the  writing 
must  be  regarded  as  the  undertaking  of  the  persons  whose  names  are  signed 
thereto,  and  the  question  of  individual  or  corporate  liability  must  be  raised 
by  answer,  and  not  by  demurrer.  To  maintain  an  action  against  the  corpora- 
tion upon  the  note  it  would  be  necessary  to  aver  a  mistake  in  its  execution, 
and  ask  a  reformation  of  the  obligation. 

J.  J.  Landrail)  for  appellant. 

J.  \V.  Greene  for  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  R.  McKinsey.  as  the  assignee  of  the  obligation,  seeks  to 
obtain  a  personal  judgment  upon  this  note : 

"Jonesvilln,  Ky.,  August  12,  1879. 
"The  directors  of  the  Jonesville  and  Glencoe  turnpike  road  promise  to  pay 
to  Andrew  Henrne  12(0,  this  note  bearing  10  per  cent,  until  paid. 

"J.  W.  EDWARDS, 
"O.  W.  HKRXDOX. 
"JOSEPH  BROCK, 
"J.  L.  GREEN, 
"LEMUEL  BEATTY, 
"JOHN  MoKINSEY." 

The  petition  is  in  the  usual  form  when  based  upon  a  promissory  note.  A 
demurrer  was  sustained  to  it,  and  the  action  dismissed  upon  the  ground 


Digitized  by 


Google 


MOKINSEY  V.   EDWARDS,  AC.  855 

that  the  writing  is  the  obligation  of  the  corporation,  and  not  of  the  signers 
*s  individuals.  We  find  no  case  decided  by  this  court  where  the  obligation 
sued  upon  was  exactly  similar.  In  the  oases  of  Trask  v.  Roberts,  &o.,  IB.  M., 
SOI,  and  Whitney  v.  Sudduth,  &c,  4  Met.,  296,  the  promise  of  the  defendants 
to  pay  was  both  joint  and  several.  The  obligations  were  clearly  of  this 
form,  and  the  oases  were  made  to  turn  upon  this  point,  as  it  was  held  that 
the  several  promise  could  not  be  otherwise  than  personal.  The  case  of 
Towel  1  v.  Dodd,  8  Bush,  581,  is  distinguishable  from  the  one  now  before  us. 
In  that  case  the  obligation  reads  thus : 

""Twelve  monflis  after  date  the  president  and  directors  of  the  Hustonsville 
*nd  Bradforrtsville  Turnpike  Road  Co.  will  pay  Leroy  Yowell  $1,300  for 
Value  received^,  at  6  per  cent,  interest  from  date.  This  16th  day  of  Novem- 
ber,  1865. 

"E.  J.  DODD,  Pres., 

"JAMES  YOWELL, 
"JAMES  J.  DRYE, 
"M.  P.  DRYE, 
"WM.  L.  McCAIN." 

It  was  held  to  be  the  obligation  of  the  company.    The  differences  between 
It,  and  the  writing  now  in  question,  are  italicised  above.    It  does  not  ap- 
pear that  the  president  of  the  company  united  in  the  execution  of  this  one. 
This,  however,  may  not  be  material.    The  record  does  not  disclose  whether 
it  is  so  or  not.     The  word,  "company,"  however,  does  not  appear  in  it,  and 
no  official  designation  is  annexed  to  the  name  of  any  one  of  the  signers. 
Upon  the  other  hand,  no  personal  pronouns  or  words  expressly  indicating  a 
persona]   liability  are  used.     No  action    could,  however,  have   been    main- 
tained upon  it  against  the  corporation  without  an  averment  of  mistake  or 
fraud   in   its  execution.     No  company  is  mentioned.     Upon  the  face  of  the 
note  there  is  no  one  to  sue  but  the  makers  of  it.     A  petition,  founded  upon 
it  against  the  corporation,  would  not  have  been  sufficient,  if  drawn  in  the 
usual  form  of  one  upon  a  note.    It  would  have  been  necessary  to  aver  a  mis- 
take in  its  execution  and  ask  a  reformation  of  the  obligation.    The  party 
would  have  been  compelled  to  set  up  the  omission  as  a  mistake  in  the  draft- 
ing of  the  note,  and  that  by  inadvertence  or  for  some  other  reason  it  did  not 
«bow  the  real  and  true  obligor.    The  face  of  the  obligation  does  not  show 
that  the  corporation  received  the  consideration,  or  that  it  was  applied  to  its 
benefit;  and  an  action  could  not  be  maintained  upon  it  against  the  corpora- 
tion without  averring,  and  proving,  if  denied',  that  it  was  executed  and  re- 
ceived as  its  obligation,  and  that  by  a  mutual  mistake  in  its  execution  this 
fact  was  not  made  to  appear.     I'pou  the  face  of  the  note  the  corporation  is 
not  prima  facie  liable.    It  can  not  properly  be  said  that  upon  its  face  it  pur- 
ports to  be  the  note  of  the  company.     The  "company"  does  not  promise  to 
pay  it.     As  it  would  have  been  necessary  to  make  these  independent  aver- 
ments to  maintain  an  action  against  the  corporation  upon  it,  it  necessarily 
results  that  the  writing  must,  upon  its  face,  be  regarded  as  the  undertaking 
•of  the  parties  whose  names  appear  to  it  as  obligors;  and  the  question  of  In- 
dividual or  corporate  liability  must  be  raised  by  a  proper  answer  and  not  by 
demurrer.     (Pack,  &c.  v.  White.  78  Ky.,  243.) 

Judgment  reversed  and  cause  remanded,  with  directions  to  overrule  the 
demurrer  and  for  further  proceedings  consistent  with  this  opinion. 
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McADAMS  v.  MITCHELL. 
(Filed  February  21,  1889— Not  to  be  reported.) 

1.  Fraudulent  conveyances— Homestead— An  insolvent  debtor  executed  to> 
his  wife  a  conveyance  of  his  homestead,  the  value  of  which  exceeded  $1,000- 
The  conveyance  was  voluntary,  and  made  after  the  debt  of  appellant  against 
the  grantor  was  oreated.  Appellant  seeks  by  this  action  to  subject  the  prop- 
erty thus  conveyed.  Held— That  the  property  should  be  sold,  first  paying  to 
the  wife  of  the  debtor  out  of  the  proceeds  $1,000,  and  then  applying  the  bal- 
ance to  appellant's  debt;  or,  if  the  wife  desires  it,  so  much  of  the  homestead 
as  is  of  the  value  of  $1,000  should  be  allotted  to  her,  and  the  semainder  sold 
to  pay  appellant's  debt. 

8.  Fraudulent  conveyances— An  insolvent  debtor,  as  the  pretended  agent 
of  his  son,  purchased  several  tracts  of  land,  and  the  son,  at  the  instance  of 
his  father,  directed  the  conveyance  to  be  made  to  his  mother.  It  being  ap- 
parent that  the  father  paid  for  the  land,  and  that  his  purpose  in  having  tb* 
deeds  executed  to  his  wife  was  to  avoid  the  payment  of  his  debts,  in  thia 
action  by  one  of  his  creditors  the  deeds  are  set  aside  and  the  property  sub- 
jected to  the  payment  of  plaintiff's  debt. 

W.  S.  Roberts  for  appellant. 

G.  W.  Williams  &  Son  for  appellee. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  in  the  court  below  to  subject  certain  land  con- 
veyed by  the  husband  to  the  wife  through  the  intervention  of  a  trustee  to 
the  payment  of  appellant's  debt,  alleging  that  the  debt  had  been  reduced  to 
a  judgment  upon  which  an  execution  issued  and  was  returned  no  property 
found.  A.  G.  Mitchell,  the  husband,  owned  a  tract  of  151  acres  of  land  that 
was  conveyed  by  him  to  his  son,  J.  F.  Mitchell,  in  trust  for  the  separate  use 
of  the  grantor's  wife.  The  conveyance  was  voluntary,  and  made  while  ifca 
debt  of  the  appellant  was  in  existence.  The  defense  is,  that  the  land  con- 
veyed was  the  homestead  of  the  appellee,  A.  G.  Mitchell,  and  he  bad  the 
right  to  make  the  conveyance,  because  it  was  not  of  greater  value  than  tl.ufr. 
In  order  to  avoid  the  claim  of  homestead,  the  appellant  attempted  to  show 
that  the  debt  originated  prior  to  the  passage  of  the  homestead  law,  and  on, 
this  point  there  is  much  conflict  in  the  testimony,  so  muoh  so  that  the  chan- 
cellor was  justified  in  holding  that  the  conveyance  passed  to  the  wife  the 
homestead  if  not  of  greater  value  than  $1,000. 

The  appellant  also  claims  that  this  land,  or  a  part  of  it.  was  purchased  by 
the  appellee,  A.  G.  Mitchell,  of  his  father,  and  that  the  latter  had  a  lien  on 
the  land  for  the  sum  of  $500,  and  when  he  sold  the  land  to  his  son,  A.  G. 
Mitchell,  the  latter  undertook  and  agreed  to  pay  the  debt  due  the  appellant 
in  extinguishment  of  the  lien  held  by  bis  father  on  the  land,  the  latter 
being,  in  fact,  the  principal  obligor  in  the  debt.  The  appellees  admit  the 
agreement  to  pay,  and  that  a  lien  was  retained  on  the  land  as  alleged,  bat 
say  that  the  father  of  A.  G.  Mitchell  released  this  lien,  and  took  the  indl- 
vidr.al  obligation  of  his  son  that  he  would  pay  appellant.  This  was  all  dona 
prior  to  the  institution  of  this  action,  and  the  father  of  A.  G.  Mitchell  hav- 
ing released  the  lien,  none  exists  in  favor  of  the  appellant.  There  can  be  no 
substitution  to  the  rights  of  the  father,  because  he  bas  no  lien  that  be  can, 
enforce. 
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"It  is  further  alleged  by  the  appellant  that  a  son  of  the  appellee  (A.  G. 
Mitchell)  was  made  the  instrument  through  which  his  father  purchased  a 
tract  of  100  acres  of  land,  known  as  the  Tabor  tract,  and  the  son,  by  the 
direction  of  his  father,  had  the  conveyance  made  to  his  mother,  in  whom 
was  already  vested  the  title  to  the  homestead  of  160  acres.  An  amended  peti- 
tion was  also  offered  to  be  filed,  but  rejected  and  not  made  part  of  the  record, 
In  which  it  is  alleged  that  a  fourth  tract  was  purchased  by  the  son  in  the 
same  manner.  This  branch  of  the  case  we  can  not  consider,  as  the  amended 
petition  is  not  properly  before  the  court,  except  as  an  additional  fact,  in  the 
way  of  testimony,  showing  the  intent  of  these  parties  in  vesting  the  absolute 
title  in  the  wife  of  A.  G.  Mitchell  to  all  this  land. 

The  facts  on  which  the  charge  of  fraud  is  based  are  these :  In  the  year  1884, 
about  two  years  prior  to  the  judgment  on  the  debt  due  the  appellant,  the 
appellee,  Mitchell,  conveyed  the  two  tracts  of  land  to  his  wife,  with  a  lien* 
-on  it  to  secure  the  debt  in  controversy,  or  rather  its  payment.  This  lien  his 
father  released  shortly  after  so  as  to  leave  his  wife  the  absolute  owner.  In 
May,  1885,  the  Tabor  tract  of  land  was  purchased,  as  is  alleged,  by  the  son 
*of  A.  6.  Mitchell,  who  had  it  conveyed  to  his  mother,  vesting  in  her  the  fee, 
«nd  in  a  short  time  thereafter  the  Dejarnett  tract  was  purchased  to  be  con- 
veyed in  the  same  way,  but  the  purchase  money  has  not  all  been  paid.  The 
negotiation  and  contracts  for  these  lands  seem  to  have  been  made  by  A.  G, 
Mitchell,  and  the  wife,  to  whom  the  several  conveyances  were  made,  seems 
to  have  been  in  utter  ignorance  of  the  transactions,  and.  as  to  some  of  the 
conveyances,  did  not  know  they  were  executed  until  this  suit  was  brought. 
The  son  claims  to  have  made  the  money  paid  for  the  land  by  his  labor  on 
the  farm  and  the  a  tie  of  the  farm  products,  when  it  is  apparent  that  not  a 
greater  sum  wis  mule  in  auy  one  year  than  would  have  clothed  the  family. 
The  son  had  no  m^ans  of  his  own  outside  of  the  results  of  his  personal  labor, 
*nd  his  father  was  enjagnd  in  making  contracts  and  having  deeds  executed 
as  the  pretended  agent  of  ;his  sin.  when  it  is  evident,  from  the  character  of 
these  successive  transactions,  the  details  of  which  aro  given  by  both  the 
father  and  son,  that  the  purpose  was  to„exeeute  these  deeds  to  the  wife  and 
mother,  in  order  to  avoid  the  payment  of  A.  G.  Mitchell's  debts.  Why  the 
«on  was  laboring  on  the  farm  where  they  all  lived,  in  the  accumulation  of 
money  necM^iry  to  purchase  this  land,  and  then  convey  it  absolutely  to  the 
mother,  reserving  no  right  or  interest  in  hims3lf,  is  a  question  that,  from 
the  facts  in  this  case,  can  h..»  answered  only  in  one  way.  The  father  was 
making:  the  purchases  in  fact,  and  then  causing  the  deeds  made  to  his  wife 
in  order  to  avoid  the  payment  of  his  debts.  It  is  evident  that  the  homestead 
cost  him  greatly  more  than  $1,000,  and  equally  plain  that  he  purchased  the 
Tabor  land.  He  first  conveyed  land  to  his  wife  that  was  worth  more  than 
91,000.  His  father  had  a  lien  on  it  for  $500,  out  of  which  this  debt  in  con. 
troversy  was  to  be  paid.  This  lien  was  released  so  as  the  creditors  could  not 
reach  it.  Then  he  negotiated  with  Tabor  for  the  land  purchased  at  com- 
missioner's sale,  and  the  deed  was  made  to  his  wife.  He  worked  on  the 
farm  with  his  son;  wag  under  fifty  years  of  age.  made  or  had  the  money, 
and  It  is  perfectly  apparent  that  the  sole  purpose  of  these  extraordinary 
transactions  was  to  place  this  property  in  a  condition  so  creditors  could  not 
reach  it. 

•The  chancellor   should   have   rendered   a   judgment   subjecting   the  Tabor 
3and,  or  so  much  of  it  as  might  be  necessary  to  pay  appellants'  debt,  and  if 
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this  ie  insufficient,  the  homestead  should  be  sold  to  pay  the  balance,  if  any* 
first  paying  to  the  wife  $1,000,  or  alottlng  to  her  so  much  of  the  homestead* 
if  she  desires  it,  as  is  of  the  value  of  $1,000,  and  Belling  the  remainder. 

The  judgment  is  reversed  and  oause  remanded  for  proceedings  consistent 
with  this  opinion. 


JAMES,  &o.  v.  COX,  &o. 

(Filed  February  21,  1889.) 

The  affidavit  for  the  appointment  of  a  guardian  ad  litem  required  by  sec- 
tion 38  of  the  Code  may  be  made  by  either  the  plaintiff  or  his  attorney,, 
whether  the  plaintiff  is  in  the  county  or  out  of  it,  it  being  expressly  so  pro- 
vided. Therefore,  section  550  of  the  Code,  providing  that  an  affidavit  re- 
quired to  be  made  by  a  party  may  be  made  by  his  attorney  when  be  is  absent 
from  the  oounty,  does  not  apply  to  the  affidavit  provided  for  by  section  sU 
But  the  court  is  not  inclined  to  adjudge  that  even  if  section  560  applied,  the 
judgment  would  be  void  because  of  the  failure  of  the  attorney's  affidavit  tor 
the  appointment  of  a  guardian  ad  litem  to  show  that  the  plaintiff  or  bit 
olient  was  absent  from  the  oounty. 

Wm.  Carroll  for  appellants. 

John  D.  Carroll  for  appellees. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

There  is  no  appeal  from  the  judgment  rendered  in  this  ease,  but  the  appeal 
Is  prosecuted  from  the  order  confirming  the  report  of  sale  made  by  the  com- 
missioner. Section  38  of  the  Civil  Code  provides,  where  the  defendant  is  an 
infant,  that  no  appointment  of  a  guardian  ad  litem  shall  be  made  until  aa> 
affidavit  of  the  plaintiff  is  fled  or  of  his  attorney,  showing  that  the  infant 
has  no  guardian,  curator,  etc.,  residing  in  the  State  known  to  the  affiant 
The  affidavit  may  be  filed  in  court  or  with  the  clerk.  In  this  case  theaflU 
davit  was  made  by  the  attorney,  but  in  it  he  failed  to  state  that  the  plaintiff 
(his  olient)  was  absent  from  the  county,  and,  therefore,  it  is  claimed  tba 
proceeding  against  the  infant  is  void. 

Section  550  of  the  Code  provides  that  where  the  Code  requires  or  author- 
izes a  party  to  make  an  affidavit,  it  may  be  made  by  his  agent  or  attorney 
if  the  party  is  absent  from  the  county,  unless  otherwise  expressed,  etc.  It 
will  be  observed  that  seotion  38  authorizes  either  the  party  or  bis  attorney  to 
make  the  affidavit,  and,  therefore,  this  case  is  not  embraced  by  the  provi- 
sions of  seotion  550.  If  the  party  had  been  authorized  to  make  the  affidavit 
provided  for  in  section  38,  then  the  attorney,  by  reason  of  section  550,  could 
have  made  the  affidavit,  if  the  plaintiff  was  absent  from  the  county.  In  a 
case  like  this,  either  the  plaintiff  or  his  attorney  can  make  the  oath,  whether 
the  plaintiff  is  in  the  county  or  out  of  it,  as  this  is  the  express  provision  of 
the  Code.  Nor  are  we  disposed  to  adjudge  that  the  judgment  would  be  void 
if  the  section  550  applied  to  this  case.  We  perceive  no  error  in  the  record 
either  as  to  the  service  or  manner  of  service  on  the  infants  that  would  ren- 
der the  sale  void,  and,  as  the  appeal  is  from  the  order  of  confirmation  alone* 
the  judgment  below  is  affirmed. 
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MILLER  v.  SMALL. 

(Filed  February  21,  1889— Not  to  be  reported.) 

Reformation  of  deed— Where  parties  by  agreement  have  divided  a  city  lot 
owned  jointly  by  them,  and  one  of  them  has  entered  upon  his  lot  according* 
to  the  division  made  and  erected  improvements,  the  deed  executed  to  him 
will  be  reformed  so  as  to  conform  to  the  verbal  division  thus  made  and  acted 
upon,  as  to  confine  the  parties  to  the  deed,  which  by  mistake  divided  the  lot 
in  a  different  way,  would  entail  great  loss  and  inconvenience. 

Owen  &  Ellis  for  appellant. 

Geo.  W.  Jolly,  J.  A.  Dean  and  R.  A.  Miller  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  to  reform  a  conveyance  that  had  been  executed 
nearly  ten  years  before  the  suit  was  filed.  The  facts  alleged  are  that  the 
plaintiff  and  the  defendant  were  the  joint  owners  of  a  vacant  lot  in  the  town 
of  Owensboro,  with  the  legal  title  vested  in  the  plaintiff.  In  order  to  a 
division,  the  plaintiff  had  to  make  to  the  defendant  a  conveyance  for  his 
half,  and,  as  Is  alleged,  the  agreement  was  to  divide  the  lot  by  running  the 
line  the  long  way,  so  as  to  make  each  lot  front  a  certain  number  of  feet  on 
Eighth  street;  that  by  mistake  the  draftsman  of  the  deed  so  framed  it  as  to 
divide  the  lot  by  running  the  line  the  short  way  fronting  on  Center  street; 
that  the  lot  was  fenced  and  built  on  the  division  line,  it  being  the  long  way, 
and  it  was  not  discovered  until  within  the  last  two  months  that  t  e  deed 
was  not  drawn  in  accordance  with  the  agreement. 

The  proof  is  conclusive  from  the  act  of  the  parties  that  they  reoogni7ed  the 
division  as  alleged  by  the  plaintiff,  and  that  a  building  was  erected  on  the 
lot  in  pursuance  of  that  understanding,  and,  if  divided  as  the  deed  recites, 
the  building  of  the  plaintiff  or  his  vendee  would  be  on  defendant's  part  of 
the  lot.  The  defendant  lived  in  the  same  city  with  the  plaintiff,  and  saw 
the  vendee  of  the  plaintiff  erect  the  building.  The  plaintiff  had  made  to 
Mrs.  Duffy,  his  vendee,  a  deed  for  one-half  the  lot  running  the  long  way  the 
division  line,  and  the  defendant  examined  the  premises  when  she  was  build- 
ing, to  see  if  she  was  encroaching  on  his  ground,  and  made  no  objection. 
Tbe  testimony  of  the  lawyer  drafting  the  deed  sustains  the  plaintiff  in  his 
statement  as  to  the  transaction.  Still  we  find  the  deed  dividing  the  lot  one 
way  and  the  parties  dividing  it  another  way,  by  both  fencing  and  building 
upon  it,  or  the  one  building  with  the  knowledge  of  the  other.  It  is  true 
that  the  plaintiff  should  have  read  the  deed  written  by  his  attorney  before 
signing  it,  and  hie  own  neglect  would  result  In  his  loss  if  anyone  was  preju- 
diced or  injured  by  this  want  of  diligence.  He  says  the  reason  he  did  not 
read  it  was,  that  his  attorney  had  prepared  a  deed  dividing  the  lot  the  short 
way,  and  he  told  him  he  must  write  another,  and  this  the  attorney  did,  and 
promised  to  leave  it  at  the  clerk's  office,  where  the  plaintiff  found  it  and 
signed  it,  supposing  it  was  all  right.  The  attorney  says  he  must  have  taken 
the  deed  first  written  instead  of  the  last,  and  hence  the  mistake. 

No  one  has  been  injured,  and  the  parties,  by  their  own  action,  have  fixed 
the  division  line.    The  defendant  offered  to  sell  his  lot,  describing  it  as  a 
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long  lot,  and,  from  the  testimony,  was  as  ignorant  of  the  contents  of  the 
deed  as  the  plaintiff  until  the  mistake  was  discovered. 

The  calls  of  .the  deed  woyld  no  doubt  control  the  division  after  the  lapse  of 
so  many  years,  if  there  was  no  other  reason  for  not  discovering  the  mistake 
but  the  failure  of  the  vendor  to  examine  or  read  the  deed  before  signing  it. 
and  there  had  been  no  entry  on  the  premises  by  either  party,  and  a  division 
made  in  accordance  with  the  parol  agreement.  Here  the  plaintiff  or  his 
vendee  enters,  erects  the  division  fence,  builds  a  house  on  his  half  of  the  lot 
with  the  knowledge  of  the  defendant,  and  the  latter  never  discovers  that  he 
has  any  other  right  until  a  survey  is  made  shortly  before  this  suit  is  brought, 
and  it  is  ascertained  for  the  first  time  that  the  division  is  not  made  in  accord- 
ance with  the  deed.  It  would  be  inequitable,  under  the  circumstances,  to 
require  the  plain  tiff  to  remove  the  building,  or  to  eject  him  from  premises 
that  the  defendant  has,  in  effect,  conceded  belongs  to  him.  It  presents  a 
case  of  joint  owners  dividing  their  land  by  deed  in  one  way,  and  taking 
possession  under  a  division  made  in  a  different  way,  each  getting  one  half  of 
the  land  in  quantity  and  value. 

By  permitting  the  division  to  stand  as  actually  made  by  the  entry  upon 
and  improving  the  premises,  no  harm  has  or  can  result  to  either  party,  and 
by  confining  the  parties  to  the  deed,  the  one  making  the  improvements  will 
be  required  to  remove  tbem,  sustaining  great  loss,  without  any  benefit  to 
the  party  who  claims  that  the  deed  is  the  best  evidence  of  what  he  owns. 
Judgment  affirmed. 


JOHNSON  v.  JOHNSON,  &c. 
(Filed  February  21,  1889.) 

1.  Judicial  sales— Exceptions— In  an  action  against  infants  and  their  guar- 
dian to  sell  land  owned  jointly  by  the  plaintiff  with  them,  the  plaintiff, 
after  the  sale,  but  before  confirmation,  filed  an  amended  petition,  seeking  to 
set  aside  the  sale  because  of  a  mistake  in  the  description  of  the  land  sold 
The  infant  defendants,  by  their  guardian,  entered  their  appearance  to  the 
amended  petition,  but  did  not  controvert  the  facts  therein  stated,  nor  resist 
the  relief  sought;  nor  did  the  purchaser  resist  the  setting  aside  of  the  sale. 
Held— That  it  was  competent  for  the  infants,  by  their  guardian,  to  waive 
the  filing  of  formal  exceptions  to  the  report  of  sale,  and  adopt  the  paper  filed 

.  as  an  amended  petition  as  exceptions.  Therefore,  the  court  did  not  err  in 
setting  aside  the  sale  or  in  entering  a  supplemental  order  for  a  resale,  giving 
a  true  boundary,  although  the  amended  petition  was  filed  more  than  sixty 
days  after  the  original  judgment,  and,  therefore,  after  the  expiration  of  the 
time  within  which  the  Louisville  Chanc?ry  Court  has  control  over  its  judg- 
ments. 

2.  It  was  not  unconstitutional  for  the  legislature  to  empower  the  Louis- 
ville Safety  Vault  and  Trust  Co.,  a  corporation,  to  act  as  the  statutory 
guardian  of  infants,  upon  the  execution  of  its  own  bond,  without  other 
security  than  its  capital  stock;  and  the  provision  of  its  charter  conferring 
this  power  is  broad  enough  to  cover  the  bond  provided  for  by  section  493  of 
the  Code. 

Carey  &  Spindle  for  appellant. 

G.  A.  Winston  for  appellees. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 
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The  appellant  instituted  this  action  in  equity  against  the  infant  appellees 
and  their  statutory  guardian,  the  Louisville  Safety  Vault  and  Trust  Co.,  for 
the  purpose  of  projurlng  a  sale  of  the  lot  of  ground  in  controversy,  which  i8 
Owned  jointly  by  the  appellant  and  Infant  appellees.  The  sale  was  sought 
on  the  ground  that  the  lot  was  indivisible,  etc.  A  judgment  was  rendered 
directing  the  sale  of  the  lot.  The  lot  was  sold  under  this  judgment,  but 
before  the  sale  was  confirmed  the  appellant  filed  an  amended  petition,  in 
Which  he  sought  to  set  aside  the  sale,  upon  the  ground  that  there  was  a  mis- 
take in  the  distance  of  one  of  the  lines  of  the  lot  as  set  out  in  the  petition 
and  judgment.  The  distance  aa  therein  set  out  was  represented  as  being  one 
hundred  and  five  feet  on  B.vokinrldge  street,  wheu  the  correct  distauoe  was 
only  nlnety-flve  feet  on  said  street.  The  infant  appellees,  by  their  statutory 
guardian,  entered  their  appearance  to  the  amended  petition,  but  did  not  con- 
trovert the  facts  therein  st.iteil;  nor  did  they  resist  the  ralief  sjught;  nor 
did  the  purchaser  resist  the  setting  of  thd  sale  aside.  Thereupon  the  sale 
was  set  aside,  and  a  supplemental  order,  or  judgment,  wis  filed,  setting 
forth  the  correct  boundary  of  the  lot  and  ordering  a  resile  of  it.  At  this 
sale  W.  W.  Hite  became  tho  purchaser,  which  was  duly  reported  to  the  court. 
Thereafter  the  purchaser,  W.  W.  Hite,  filed  exceptions  t>  the  report  of  sale, 
only  two  of  which  it  is  necessary  to  notice.  The  first  one  is,  that  the  amended 
petition  having  been  filed  more  than  sixty  days  after  the  rendition  of  the 
original  judgment,  which  was  final,  the  supplemental  judgment,  or  order, 
was  void,  for  the  reason  that,  by  section  772  of  the  Civil  Code,  the  chancellor 
had  no  control  over  his  judgments  longer  than  sixty  days  from  the  time  of 
their  rendition. 

Under  the  circumstances  of  this  case  we  can  not  consent  to  this  proposi- 
tion. The  amended  petition  did  not  seek  to  set  aside  the  judgment  thereto- 
fore rendered.  It  only  sought  to  set  aside  the  sale.  It  informed  the  court 
that  there  was  a  mistake  as  to  the  correct  quantity  of  land  sold,  and  pointed 
out  in  what  particular  the  mistake  consisted.  The  procedure,  adopted  to 
make  known  the  mistake,  was  called  an  amended  petition  instead  of  an  ex- 
ception to  the  report  of  sale.  The  appellees  by  their  statutory  guardian, 
consented  to  this  manner  of  procedure,  which  brought  the  matter  of  the 
mistake  as  fairly,  fully  and  completely  before  the  court  as  could  have  been 
done  by  exceptions  to  the  report  of  sale.  It  was  competent  for  the  appellees, 
by  their  statutory  guardian,  to  waive  the  filing  of  formal  exceptions  and 
adopt  the  paper  filed  as  an  amended  petition  as  the  exceptions  to  the  report 
of  sale;  and  as  the  paper  had  the  effect  of  exceptions  to  the  report  of  sale,  to 
the  truth  of  which  the  appellees,  by  their  statutory  guardian,  assented,  the 
court  committed  no  error  in  setting  the  sale  aside.  So  the  sale  having  been 
rightly  set  aside  upon  the  ground  that  the  length  of  the  line  on  Breckinridge 
street  was  ninety-five  feet  instead  of  one  hundred  and  five  fc»t,  the  court  re- 
sumed the  absolute  control  of  the  lot,  with  the  distance  of  said  line  cor- 
rected, for  the  purpose  of  a  resale  of  it  in  accordance  with  its  true  boundary. 
And  it  would  follow,  as  a  matter  of  course,  that  the  court  would  have  the 
power,  by  a  supplemental  order  (call  it  a  judgment  if  you  please),  to  order 
the  resale  of  the  lot  in  accordance  with  its  true  boundary. 

The  appellee,  W.  W.  Hite,  also  contends  that  that  part  of  the  Louisville 
Safety  Vault  and  Trust  Co. *s  charter  that  authorized  it  to  qualify  and  act 
as  statutory  guardian  of  infants  upon  the  surety  of  its  capital  stock  for  the 
faithful  discharge  of  its  duties  is  unconstitutional.  It  is  certainly  com- 
petent for  the  legislature  to  decide  as  to  what  security  shall  be  sufficient  in 
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such  oases.  By  section  493  of  the  Civil  Code  it  is  provided  that,  as  a  preu- 
dent  oondition  of  obtaining  the  6a le  of  an  infant's  real  estate  by  bis  statu- 
tory guardian,  such  guardian  shall  execute  bond,  with  at  least  two  sureties 
worth  not  less  than  double  the  value  of  the  property  to  be  sold,  etc.  The 
legislature  would  certainly  have  the  right  to  repeal  or  amend  this  section, 
and  enact  in  its  stead  that  only  one  surety  or  security  other  than  personal 
sureties  should  be  sufficient.  Here  the  legislature  saw  proper  to  create  a 
corporation  with  power,  among  other  things,  to  qualify  and  act  as  the  statu- 
tory guardian  of  infants  upon  the  execution  of  its  own  bond,  with  the  pledge 
of  its  capital  stock  as  security  for  the  faithful  discharge  of  its  duties.  If  il 
be  constitutional  for  the  legislature  to  confer  upon  this  corporation  the 
power  to  act  as  statutory  guardian,  and  we  think  it  is  constitutional,  it 
follows  that  the  legislature  has  the  power  to  prescribe  the  terms  upon  which 
it  may  act  as  such  guardian. 

It  was  decided  by  this  court  in  the  oases  of  Phalan  v.  The  Louisville  Safety 
Vault  and  Trust  Co.,  ante,  page  663.  and  Bank  of  Commerce  v.  Payne  & 
Viley,  ante,  page  43,  that  the  provision  of  the  charter  in  reference  to  empow- 
ering the  company  to  act  as  guardian  upon  its  own  bond  was  broad  enough 
to  cover  the  bond  mentioned  in  section  493  of  the  Civil  Code. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  is  remanded, 
with  direction  to  set  aside  the  judgment  setting  said  sale  aside,  and  set  aside 
the  order  setting  aside  the  order  confirming  the  report  of  sale  and  for  other 
proceedings  consistent  with  this  opinion. 


JULIAN  v.  STEPHENS,  &c. 

(Filed  February  23,  1889— Not  to  be  reported.) 

Tax  sale— This  is  an  action  to  recover  land  purchased  at  a  tax  sale,  for 
which  the  plaintiff  had  obtained  a  deed  from  the  sheriff.  The  court  below 
dismissed  the  petition,  upon  the  ground  that  the  sheriff  failed  to  comply 
with  any  of  the  requirements  of  the  statute  in  regard  to  the  collection  of 
taxes  before  resorting  to  a  sale  of  land  for  that  purpose.  Held— That  this 
was  proper. 

W.  H.  Julian  and  G.  W.  Craddock  for  appellant. 

W.  H.  Posey  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  under  a  sale  for  taxes,  purchased  a  small  tract  of  land  con- 
taining ten  acres  belonging  to  Walker  Stephens  for  $13  and  obtained  a  dred 
from  the  sheriff.  He  then  instituted  this  action  of  ejectment  to  recover  the 
land,  and  the  law  and  facts  having  been  submitted  to  the  court,  a  judgment 
was  rendered  for  the  defendant.  The  court  below  based  its  judgment  on  the 
fact  that  the  appellee  had  personal  property  out  of  which  the  taxes  could 
have  been  made.  Further,  that  the  sheriff  knew  of  the  personal  property 
and  never  went  upon  defendant's  premises  to  make  the  levy.  That  be  failed 
to  tender  any  tax  receipts  when  demanding  the  taxes,  or  to  comply  with  any 
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of  the  requisites  in  regard  to  the  collection  of  taxes  before  resorting  to  a  sale* 
of  the  land  for  that  purpose. 
The  judgment  below  is  affirmed. 


NIXON  v.  WRIGHT. 
(Filed  February  28,  188ft— Not  to  be  reported.) 

1.  Prejudicial  error— In  an  action  for  slander  the  plaintiff,  failing  to  make- 
out  his  case,  was  not  prejudiced  by  the  refusal  of  the  court  to  strike  out  a* 
part  of  defendant *s  answer. 

8.  Slander— As  the  testimony  showed  that  the  words  spoken  were  not  in- 
tended to  charge  plaintiff  with  larceny,  but  merely  with  permitting  bis  sure- 
ties to  pay  money  for  him  when  he  could  have  prevented  it.  and  that  they* 
were  so  understood  by  the  hearers,  as  defendant  alleged,  the  verdict  for  de- 
fendant was  proper. 

3.  Pleading— The  plaintiff,  during  the  trial,  offered  two  amended  petitionsK 
alleging  special  damages  by  reason  of  the  words  spoken,  or  words  of  like 
import,  and  the  court  refused  to  permit  them  to  be  filed.  Held— That  this 
was  proper,  as  there  was  no  reason  shown  why  the  plaintiff  had  not  prepared 
his  pleadings  in  the  first  instance  so  as  to  present  this  issue. 

K.  Gudgell,  C.  W.  Good  paster  and  W.  S.  Gudgeil  for  appellant. 

H.  L.  Stone,  J.  S.  Hurt  and  J.  J.  Nesbitt  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant  brought  this  action  of  slander  against  the  appellee,  alleging 
that  the  latter  charged  him  with  having  stolen  $400  from  certain  parties 
named  in  the  petition;  that  he  was  not  honest,  and  would  not  do  to  trust 
with  public  affairs,  etc.  ;  that  appellant  was  then  a  candidate  for  jailer  of 
Bath  county,  and  the  words  spoken  were  intended  to  injure  his  reputation* 
etc.  Malice  is  alleged,  and  all  the  averments  requisite  to  a  good  petition 
made. 

There  was  a  denial  in  the  proper  mode  of  the  words  spoken1!  and  then  in  a. 
separate  paragraph  of  the  answer  the  defendant  set  forth  the  statements  that 
he  did  make  of  and  concerning  the  plaintiff  at  the  time  mentioned,  and. 
those  statements  were  to  the  effect  that  the  plaintiff  had  permitted  Commis- 
sioner Wright,  etc.,  to  pay  $400  as  sureties  for  him  for  the  rent  of  a  tollgate, 
which  was  dishonest,  etc.,  and  that  those  present  so  understood  the  meaning 
and  purport  of  the  words  used.  There  was  no  special  damage  alleged.  This 
last  paragraph  the  appellant  moved  to  strike  out,  insisting  that  it  was  only 
a  denial  in  a  specific  way  of  the  words  charged,  and  not  in  justification  or 
in  mitigation  of  the  alleged  slander.  The  court  refused  to  strike  the  para- 
graph from  the  answer,  but  eliminated  from  the  petition,  on  motion  of  the 
defendant,  certain  averments  that  were  mere  surplusage,  and  did  not  affect 
the  cause  of  action,  as  stated. 

It  seems  to  us,  in  view  of  the  testimony  introduced,  that  it  is  not  neces- 
sary to  determine  the  question  presented,  as  the  testimony  for  the  plaintiff 
clearly  shows  the  nature  and  purport  of  the  charge  made,  and  that  there  was 
no  intention  to  obarge  the  plaintiff  with  the  offense  of  larceny,  but  to  charge* 
the  plaintiff  with  permitting,  when  he  could  have  prevented  it,  his  sureties, 
to  pay  the  rent  money.     This  was  the  manner  in  which  the  only  witness^ 
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present  understood  the  language  used,  and  In  this  he  is  supported  by  tbe 
testimony  of  the  defendant,  the  two  being  tbe  only  witnesses  examined  as 
to  the  particular  slander  charged.  During  the  progress  of  the  trial  the  ap- 
pellant offered  to  file  two  amended  petitions,  in  which  he  alleged  special 
damage  by  reason  of  the  words  spoken,  or  words  of  like  import,  and  tbe 
court  refused  to  permit  the  amendments  to  be  filed.  This  was  proper.  Tbe 
appellant  had  gone  into  the  trial  on  the  distinct  charge  made  in  the  petition, 
and  there  was  no  reason  why  ho  had  not  prepared  his  pleadings  in  the  first 
.place,  so  as  to  present  the  issue  tendered  in  the  amended  pleadings.  Nor 
did  any  harm  result  from  the  statements  made  in  the  paragraphs  of  the  an- 
swer objected  to.  If  they  were  true,  the  words  charged  had  not  been  spoken, 
and  those  who  heard  the  statements  when  called  as  witnesses  could  have 
testified  to,  and  did  testify  that  the  statements  were  true,  showing  that  no 
slanderous  words  were  uttered.  The  plaintiff  failed  to  make  out  his  case, 
and  although  a  peremptory  instruction  was  refused,  the  explanation  given 
'by  the  defendant  as  to  the  words  spoken,  corroborates  the  statements  made 
by  the  witness  for  the  plaintiff,  and  the  jury  properly  returned  a  verdict  for 
the  defendant. 

Judgment  affirmed. 


TODD  v.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  February  S3,  18b9— Not  to  be  reported. ) 

1.  Practice— There  can  be  no  reversal  for  an  error  of  the  court  in  rejecting 
evidence  unless  the  error  is  relied  on  in  the  written  grounds  for  a  new  trial. 

2.  Same— The  refusal  of  the  court  to  permit  a  witness  to  answer  a  question 
propounded  to  him  is  not  a  reversible  error,  unless  there  was  an  avowal  as 
to  what  the  answer  would  be  and  that  answer  would  have  been  favorable  to 
appellaut. 

Masterson  &dGlaunt  for  appellant. 

Win.  Lindsay  and  Winslovv  &  Winslow  for  appellee. 

Appeal  from  Gallatin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  alleged  that  the  appellee  negligently  ran  its  train  again  ^ 
him,  and  knocked  him  off  the  abutment  of  its  bridge,  near  Sparta,  on 
which,  and  the  track  leading  to  the  bridge,  he  was  traveling  by  the  licent** 
of  the  appellee  to  the  public  to  use  said  track  and  bridge  as  a  passway. 
These  allegations  were  denied.  Upon  the  conclusion  of  appellant's  evidence, 
the  lower  court  instructed  the  jury  to  find  for  the  appellee.  The  giving  of 
this  instruction  and  the  refusal  of  the  court  to  allow  the  appellant  to  prove 
that  the  track  and  bridge,  by  license  of  the  appellee,  were  used  by  the  public 
as  a  passway,  constitute  the  grounds  urged  here  for  a  reversal  of  the  case. 
The  appellant  made  the  giving  of  the  instruction  tbe  principal  ground  in 
his  written  grounds  for  a  new  trial,  but  he  failed  to  embody  the  rejection  of 
said  evidence  in  his  written  grounds  for  a  new  trial. 

It  was  essential,  in  order  for  the  appellant  to  ma iu tain  his  action,  to  prove 
•that  he  had  a  right  of  way  on  the  appellee's  track  and  bridge  by  its  license  to 
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the  public  to  use  them  as  a  passway;  without  such  proof  he  was  on  the  abut- 
ment of  the  bridge  as  a  trespasser,  and  could  not,  under  the  circumstances 
of  this  case,  recover  damages  for  the  injury.  The  refusal  of  the  court  to 
allow  the  witness  to  answer  the  question  as  to  whether  the  track  and  bridge 
were  used  as  a  passway  by  the  license  of  the  appellee,  occurred  on  the  trial, 
of  the  case,  and  the  refusal,  if  an«error  ut  all,  was  an  error  at  law,  which, 
under  the  Civil  Code,  must,  if  relied  on  as  a  ground  for  a  new  trial,  be  em- 
bodied in  the  written  grounds  for  a  new  trial ;  otherwise,  the  error  will  be 
considered  as  waived.  Also,  it  has  been  repeatedly  deoided  by  this  court 
that  the  action  of  the  lower  court  in  sustaining  an  objection  to  a  question 
put  to  a  witness,  although  the  question  is  in  proper  form  and  germane  to 
the  issue,  will  not  lx?  reviewed  by  this  court,  unless  it  also  appears  what  the 
evidence  would  have  been  had  the  witness  been  permitted  to  answer,  and 
his  evidence  would  have  been  favorable  to  the  party  propounding  the  ques- 
tion; otherwise,  this  court  might  reverse  the  case  upon  an  immaterial  issue, 
for  the  witness  might  not  be  able  to  give  any  evidence  to  the  interrogatory. 
or  his  evidence  might  be  adverse  to  the  propounder  of  the  interrogatory. 
The  judgment  is  affirmed. 


FORBES  &  BRO.  v.  COOPER  &  CO. 
(Filed  February  23,  1881).) 

1.  Set-off— Where  a  plaintiff  is  a  nonresident  or  insolvent,  a  demand  for 
unliquidated  damages  may  be  used  by  the  defendant  as  a  set  off,  although,. 
as  a  general  rule,  such  a  demand  can  not  be  the  subject  of  a  set  off. 

2.  Counterclaim— A  demand  which  the  defendant  has  against  the  plaintiff 
can  not  be  used  as  a  counterclaim,  unless  it  arises  out  of  the  contract  or 
transaction  stated  in  the  petition  as  the  foundation  of  plaiutiff's  claim,  or 
is  connected  with  the  subject  of  the  action. 

Dulaney,  Mitchell  &  DuBose  for  appellants. 

Galloway  &  Sims  for  appollees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  an  action  of  assumpsit,  brought  by  the  appellees.  Cooper  &  Co., 
against  the  appellants,  Forbes  &  Bro.,  for  the  price  of  merchandise.  The 
correctness  of  the  claim  is  admitted  by  a  nondenial;  but  the  appellants 
sought  to  defeat  a  recovery  by  the  assertion  of  a  larger  claim,  unliquidated 
in  character,  and  for  damages  arising  from  the  nonperformance  by  the  ap- 
pellees of  a  building  contract  made  by  them  witli  the  appellant.  The  lower 
court  gave  judgment  for  the  appellees,  having  sustained  a  demurrer  to  the 
answer.  Its  averments  must,  therefore,  in  considering  this  appeal,  be  taken 
as  true.  It  sets  forth  the  appellants1  claim  in  proper  form,  and  avers  that 
the  appellees  are  nonresidents,  and  have  no  property  in  this  State.  It  aU 
tempts  to  rely  upon  the  claim,  both  by  way  of  set-off  and  counterclaim.  It- 
is  manifest  it  does  not  constitute  the  latter.  The  two  claims  are  entirely 
distinct.  Such  a  thing  as  a  counterclaim  had  no  existence  prior  to  the  adop- 
tion of  the  Code  of  Practice.    We  must,  therefore,  look  to  it  alone  for  its 
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meaning.  It  defines  it  to  be:  "A  cause  of  action  in  favor  of  a  defendant 
-against  a  plaintiff,  or  against  him  and  another,  which  arises  out  of  the  con- 
tract or  transaction  stated  in  the  petition  as  the  foundation  of  the  plaintiffs* 
x>laim,  or  which  is  connected  with  the  subject  of  the  action."  (Civil  Code, 
section  96. ) 

Was  it  then  available  as  a  set-off?  This  presents  the  question,  whether, 
upon  the  admitted  facts  of  this  case,  it  could  lie  relied  upon  as  a  defense, 
although  for  unliquidated  damages.  The  doctrine  of  equitable  set-off  existed 
long  prior  to  the  adoption  of  the  Code;  and  it  was  well  settled  that  a  court 
•of  equity  would  apply  it,  where  the  demands  were  connected,  or  where  the 
one  sought  to  be  set-off  formed  the  consideration  of  the  other.  The  excep- 
tion to  this  rule  was,  that  if  the  claim  proposed  to  be  set- off  was  one  of  un- 
liquidated damages,  the  court  would  not,  on  account  of  the  connection 
between  the  demands,  first  liquidate  the  damages,  and  then  make  the  set- 
off, provided  there  was  a  plain  and  adequate  remedy  at  law.  If,  however, 
•any  fact  existed  calculated  to  impair  the  efficacy  of  the  legal  remedy,  such 
as  insolvency  or  nonresidence,  then  the  chancellor  would  liquidate  the  de- 
mands, and  make  the  set-off.  (Taylor  &  Son  v.  Stowell.  &c,  4  Met.,  175.) 
It  was  accordingly  held  by  this  court  in  Williams  v.  Gilchrist,  3  Bibb.,  49, 
and  other  cases  decided  prior  to  the  adoption  of  our  Code,  and  in  which  no 
extraneous  circumstances  was  shown  such  as  insolvency,  that  an  unliqui- 
dated demand  could  not  be  used  as  a  set-off;  and  this  was  so  even  where 
such  circumstances  was  shown,  unless  the  demand  was  connected  with  the 
subject  of  the  action.  The  reason  for  the  rule  was  to  prevent  confusion  re- 
sulting from  the  trial  of  distinct  matters  in  the  same  action.  This  under 
the  present  practice  is  frequently  done,  however,  to  prevent  circuity  and 
multiplicity  of  actions.  Indeed,  our  Code  of  Practice  and  the  present  mode 
•of  procedure  looks  especially  to  this  end. 

Section  9fi  of  the  present  Civil  Code  provides:  "A  set  off  is  a  cause  of 
action  arising  upon  a  contract,  judgment  or  award  in  favor  of  a  defendant 
against  a  plaintiff,  or  against  him  and  another;  and  it  can  not  be  pleadVd 
except  in  an  action  upon  a  contract,  judgment  or  award."  This  is  substan- 
tially like  the  provision  of  our  original  Code  of  Practice,  under  which  it 
was  held  in  Shropshire,  &c.  v.  Conrad,  2  Met.,  143,  that  a  demand  for  un- 
liquidated damages,  although  arising  upon  contract,  could  not  be  the  subject 
-of  a  set-off.  In  that  case,  while  the  claim  attempted  to  he  asserted  as  a  set- 
off was  distinct  from  the  subject  of  the  action,  yet  no  extraneous  fact,  such 
as  insolvency  or  the  like,  existed,  which  was  likely  to  defeat  the  ends  of  jus- 
tice, unless  entire  relief  was  afforded  in  the  one  action. 

It  is  certainly  unconscientious  for  an  insolvent  party  to  coerce  the  payment 
of  his  olaim,  when  he  is  owing  the  other  party  an  equal  or  larger  sum.  and 
thus  leave  the  latter  remediless.  Nor  should  a  nonresident  be  allowed,  under 
like  circumstances,  to  enforce,  through  the  agency  of  the  courts,  the  collec- 
tion of  his  debt,  and  compel  the  other  party  to  seek  a  foreign  jurisdiction 
for  relief,  and  then  perhaps  find  the  debtor  insolvent.  If  the  object  of  liti- 
gation be  the  attainment  of  justice,  assuredly  such  results  should  be  pre- 
vented. Indeed,  the  doctrine  of  equitable  set-off,  to  the  extent  it  was 
formerly  applied,  was  based  upon  moral  justice  and  to  meet  such  cases  as 
the  above,  thus  preventing  wrong.  It  was  then  not  uncommon  to  stay  an 
insolvent  or  nonresident  debtor  in  the  collection  of  his  claim  until  damage;, 
to  whiflh  the  complainant  might  be  entitled  against  him.  were  liquidated 
under  the  order  of  the  chancellor,  and  then  apply  them  in  satisfaction  of  his 
independent  debt.    In  some  of  the  States  it  has  been  held  that  the  resident 
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debtor  may  proceed  by  attachment  in  an  independent  suit  against  his  non- 
resident debtor,  and  garnishee  the  money  owing  by  him  in  his  own  hands, 
and  then  answer  his  adversary  by  relying  upon  the  attachment.  It  has, 
however,  been  held  by  other  courts  that  he  could  not  do  so,  because  it  would 
bring  him  within  the  rule  that  a  party  can  not  sue  himself.  Numerous 
oases,  however,  may  be  found  in  which  it  has  been  held  that  the  party  may, 
by  injunction,  stay  his  insolvent  or  nonresident  adversary  in  the  collection 
of  his  claim  until  damages  claimed  are  liquidated  by  a  judgment,  and  thus 
gotten  in  form  to  satisfy  the  independent  demand.  Thus  we  see  that  under 
the  former  practice  it  was  recognized  that  a  nonresident  or  insolvent  plain- 
tiff should  not  ex  equo  et  bono  be  allowed  to  compel  payment  when  he  was 
indebted  to  his  adversary  in  a  larger  sum.  It  strikes  the  mind  at  first  blush 
that  a  court  should  not  lend  itself  to  such  an  end.  But  why  the  need  of 
multiplication  of  remody  to  prevent  it?  If,  because  the  claim  be  independ- 
ent, injunction  or  attachment  must  be  resorted  to  until  the  damages  as  to 
the  one  can  be  liquidated,  then  we  have  what  seems  to  us  to  be  a  needless 
multiplicity  of  action.  The  work  of  the  court  is  increased;  the  parties  are 
involved  in  needless  expense  and  cost.  Certainly  these  objections  to  such 
modes  of  procedure  are  not  overcome  by  any  confusion  which  could  possibly 
arise  from  the  consideration  of  two  separate  matters  in  the  same  action.  A, 
a  nonresident  or  an  insolvent,  has  an  uncontested  claim  against  B  and  sues 
upon  it.  The  latter  has  a  larger  one,  founded  upon  contract  against  A,  but 
it  is  for  unliquidated  damages  and  independent  of  the  subjeot- matter  of  A's 
action.  Now,  unless  B  can  use  it  as  a  set-off,  there  must  be  at  least  three 
suits  in  court,  granting  he  can  be  thus  protected,  where  it  seems  to  us  one 
should  suffice,  or  else  he  is  remediless. 

The  object  of  rules  of  practice  is  to  secure  justice;  and  while  we  think 
great  respect  and  regard  should  be  shown  for  the  established  ones  of  remoter 
times,  yet  it  should  not  be  done,  in  the  absence  of  a  statutory  rule,  at  the  ex- 
pense of  justice.  Fur  this  reason  many  of  the  technical  rules  of  a  former  day 
have  been  either  modified  or  altogether  disregarded.  Our  Code  of  Practice  does 
not  forbid  one,  when  sued  by  an  insolvent  or  a  nonresident,  from  using  de- 
fensively an  unliquidated  claim,  although  founded  upon  a  transaction  inde- 
pendent of  the  subject  of  the  action;  and  in  our  opinion,  the  ends  of  justice 
dictates  that  he  should  be  allowed  to  do  so.  We  perceive  no  principle  of 
reason,  justice  or  policy  superior  to  the  considerations  in  favor  of  his  being 
permitted  to  do  so,  when  the  equitable  circumstances  exist  to  which  we  have 
alluded. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer  to  the  answer 
as  amended  and  for  further  proceedings  consistent  with  this  opinion. 


KENTUCKY  SUPERIOR  COURT. 


KKNT,  ADM'R  v.  DEPOSIT  BANK  OF  OWKNSBOKO. 

(Filed  February  13,  1889.) 

Husband  and  wife— Descent— Where  a  married  woman  holds  bank  stock  to 
her  separate  use  it  passes,  upon  her  death,  under  section  15,  article  4,  chapter 
58  of  the  General  Statutes,  to  those  who,  as  her  heirs,  would  take  her  real 
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estate,  and  Dot  to  her  husband,  who  is  not  her  "heir"  within  the  meaning 
of  the  statute. 

In  this  case  the  mother,  brother  and  sister  of  the  deceased  wife  are  entitled 
to  dividends  declared  after  her  death  upon  bank  stock  held  by  her  to  ber 
separate  use,  and,  even  if  her  husband,  as  administrator,  could  recover  a 
dividend  declared  before  her  death,  but  not  paid,  it  would  be  necessary,  in 
order  to  show  his  title,  to  allege  that  it  had  been  declared  before  ber  death, 
which  is  not  done  in  this  case. 

Sweeney  &  Son  for  appellant. 

Weir,  Weir  &  Walker  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

W.  P.  Kent,  as  administrator  of  his  deceased  wife,  Belle  W.  Kent,  sued 
the  Deposit  Bank  of  Owensboro  for  $250  as  a  dividend  declared  about  Janu- 
ary 1,  1888,  on  stock  in  the  bank  held  by  his  deceased  wife  to  her  separate 
use.  The  mother,  brother  and  sister  of  the  deceased  wife  were  made  parties, 
and  filed  an  answer,  in  which  they  showed  that  they  were  her  heirs-at-law> 
and  in  which  they  claimed  that  they  were  entitled  to  tho  stock  and  the  divi- 
dend. By  an  act  approved  February  16,  1838  (3  Statute  Law,  251),  it  was 
provided:  "That  It  shall  be  lawful  for  any  person  who  may  desire  to  make 
an  annual  provision  for  a  resident  female  friend,  relative  or  connection  in 
such  manner  that  the  provision  will  be  for  the  exclusive  U6e  of  the  female, 
and  not  transferable,  nor  liable  to  vest  in  the  husband,  nor  be  subject  to  bi§ 
debts,  to  transfer  or  cause  to  be  tranferred  to  such  females  took  in  any  of  the 
banks  or  other  corporation  created  by  this  Commonwealth,  and  have  it  ex- 
pressed on  the  face  of  the  certificate  of  stock,  and  on  the  transfer  book  of 
the  bank  or  corporation,  that  such  stook  is  for  the  exclusive  use  of  such 
female,  and  an  annual  provision  for  her  support.  And  no  such  stock  shall 
be  transferable  during  the  life  of  the  female,  nor  liable  to  the  debts  con- 
tracted by  her,  nor  shall  it  vest  in  her  husband,  nor  be  liable  to  his  debts, 
nor  shall  he  be  entitled  to  it  as  her  administrator,  but  it  shall  pass  to  tba 
same  persons  who  would  take  her  real  estate  as  heirs-at-law,  provided  that 
if  she  bo  a  feme  sole  she  may  dispose  of  it  by  last  will  and  testament,  and, 
if  a  feme  covert,  may  devise  it  with  the  consent  of  her  husband." 

This  statute  contemplated  a  purpose  to  create  not  only  an  equitable  sep- 
arate estate,  but  to  go  further  and  make  it  inalienable  during  the  female's 
life.  It  provided  that  such  purpose  might  be  accomplished  by  having  the 
certificate  and  transfer  book  to  show  that  the  stock  was  for  the  exclusive  use 
and  annual  support  of  the  female.  The  indorsement  was  evidence  of  the 
intention  to  which  the  statute  gave  effect.  If  the  intention  had  been  shown 
by  words  of  the  indoisement.  clearly  meant  to  create  a  separate  estate,  the 
result  would  have  been  the  same.  The  object  was  not  to  declare  that  to  fce 
a  separate  estate,  which  the  language  used  did  not  clearly  make  such,  but 
also  included  such  estates  accurately  described.  The  stock  was  not  only  to 
be  inalienable  during  the  life  of  the  beneficiary,  but  it  was  not  to  be  liable 
for  her  debts,  though  she  might  be  unmarried;  she  could  not  divest  herself: t 
creditors  could  not  subject  it.  While  she  lived  it  was  an  Inevitable  provision 
for  her;  if  she  was  married  it  was  the  same.  The  stook  should  not  vest  ia 
the  husband,  nor  should  it  be  liable  for  his  debts.    At  that  time  the  b as- 
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band  was  not  declared  to  be  the  sole  distributee  of  his  wife's  surplus  per- 
sonal estate,  but  as  her  administrator  he  could  receive  it,  and  could  hold  it 
because  no  one  else  could  recover  it  from  him.  The  statute  completely  out 
him  off  by  declaring  negatively  that  he  should  not  be  entitled  to  the  stock 
as  administrator,  and  by  declaring  affirmatively  that  it  should  "pass  to  the 
same  persons  who  would  take  her  real  estate  as  heirs  at- law."  By  either 
the  negative  or  affirmative  provision  it  is  clear  that  the  husband  was  not  to 
succeed,  but  by  the  latter  only  is  it  declared  who  should.  Thus  the  statute 
determined  what  persons  should  have  the  stock  after  the  death  of  the  female ; 
but  it  provided  that  by  last  will  or  deed  of  trust  a  different  designation 
might  be  made. 

The  act  of  1838  remained  in  force  till  the  Revised  Statutes  took  effect.  In 
chapter  47,  entitled  Husband  and  Wife,  in  article  4,  entitled  Curtesy  and 
Dower,  and  in  section  16  it  is  provided :  ' 'If  any  stock  in  any  of  the  banks 
or  other  corporations  of  this  State  is  taken  for  or  transferred  to  any  female, 
and  it  is  expressed  on  the  face  of  the  certificate  or  transfer  book  of  such 
stock  that  it  is  for  the  exclusive  use  of  such  female,  for  her  annual  support, 
no  husband  Bhe  then  has  or  may  thereafter  have  shall  take  any  interest  in 
suoh  stock  or  the  dividends  thereon ;  and  the  same,  at  her  death,  shall  pass 
to  her  heirs,  hut  if  unmarried  she  may  dispose  of  it  by  will;  or,  if  married, 
so  dispose  of  it  with  the  consent  of  her  husband,  or  without  such  consent  if 
so  provided  in  the  deed  or  will  creating  the  trust."  Condensation  was  a 
chief  object  in  the  revision.  Every  essential  provision  of  the  act  of  1838  is 
preserved.  By  another  general  provision,  applicable  to  all  separate  estates 
created  by  will  or  deed,  alienation  was  prohibited;  and  while  it  would  not 
apply  to  such  estates  otherwise  created,  it  is  deduoibie,  from  the  language  of 
the  section  quoted,  that  the  female  could  not  alienate  stock  taken  under  it. 
This  is  indicated  not  only  by  empowering  her,  though  unmarried,  to  dispose 
of  it  by  will,  but  l>y  declaring  that  the  stock  so  taken— not  what  remains  of 
it,  nor  if  any  remains,  but  "the  same*'— shall  pass  at  her  death  to  her  heirs, 
if  not  disposed  of  by  will.  For  the  same  reason,  it  could  not  be  taken  for 
her  debta;  for  that,  and  a  much  stronger  one,  it  could  not  be  taken  for  his 
debts;  he  does  not  "take  any  interest  in  suoh  stock."  This  is  quite  as  pre- 
clusive as  the  provision  of  the  original  act:  "Nor  shall  it  vest  in  her  hus- 
band, nor  be  liable  for  his  debts."  The  stock  was  to  remain  intact  "at  her 
death,"  and  then  it  was  to  go  as  her  will  directed,  if  she  left  a  will;  and  if 
she  did  not,  it  was  to  "pass  to  her  heirs." 

Who  are  the  heirs*  The  original  act  defined  the  word  as  meaning  those 
"who  would  take  her  real  estate"  as  successors  under  the  law.  This  word 
occurs  frequently  in  the  revision,  and  so  far  as  we  have  seen,  it  is  invariably 
used  as  defined  in  the  act  of  1838.  Those  who  are  designated  as  successors  to 
the  reality  are  called  heirs;  those  who  are  designated  as  successors  to  the 
personalty  are  called  distributees.  The  question  is  not  how  the  word  may 
be  used  elsewhere,  as  in  statutes  of  other  States,  or  in  other  statutes  of  our 
own  State,  or  in  private  writings  which  have  come  before  the  courts  for  con- 
struction, but  how  is  it  used  in  the  revision?  If  throughout  it  is  In  every 
other  place  used  to  designate  those  who  succeed  to  the  reality,  how  can  it  be 
supposed  it  is  used  in  this  section  in  a  different  sense,  and  especially  when 
it  is  used  in  the  condensed  restatement  of  a  statute  which  distinctly  defines 
it  as  meaning  those  who  take  the  realty.  Moreover,  that  is  the  correct  use  of 
the  word.  Not  only  accurately,  but  as  the  words  are  used  in  the  revision,  it 
may  be  said  that  the  husband  is  the  sole  distributee  of  the  surplus  of  his. 

April  15,  1889—4 
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deceased  wife's  personalty,  and  that  he  is  her  heir  when  she  leaves  no  kin  ai 
near  as  great  grand  parents  or  their  descendants.  That  is  the  only  case  in 
which  he  is  her  heir. 

This  section  appears  as  section  15,  article  4,  chapter  52  of  the  General  Stat- 
utes.  It  is  a  copy,  except- that  it  does  not  provide  that  the  indorsement  shall 
show  that  the  stock  is  for  the  "exclusive11  use  of  the  female,  or  "for  her 
annual  support.''  This  change  is  manifestly  of  no  importance  in  this  caw. 
By  the  Revised  and  also  the  General  Statutes  the  husband  is  made  the  sole 
distributee  of  the  wife's  personalty  after  paying  debts.  This  is  reason 
enough  why  the  provision  of  the  act  of  1838,  that  he  should  not  be  entitled  as 
administrator,  should  have  been  omitted.  Its  equivalent  would  have  been 
that  he  should  not  be  entitled  as  distributee;  but  how  can  it  be  supposed 
necessary  to  declare  who  shall  take,  and  then  further  declare  who  shall  not 
take.  It  goes  to  the  heir.  We  have  tried  to  show  that  he  is  not  the  heir.  If 
it  was  meant  that  on  his  wife's  death  he  should,  as  distributee,  take  the 
bank  stock,  why  was  anything  said  about  the  succession?  He  would  bare 
taken  it  under  the  general  statute  of  distribution,  and  it  would  have  been  a 
useless  provision  to  say  here  what  is  declared  there.  The  fact  that  special 
provision  for  the  succession  is  made  indicates  that  it  is  exceptional,  and  not 
according  to  the  general  law ;  so  that  if  it  were  a  matter  of  doubt  as  to  the 
sense  in  which  the  word  heir  is  used,  this  fact  would  have  its  value  as  in- 
dicating that  the  husband  was  not  meant  to  take  as  distributee. 

Our  conclusion  is  that  on  the  death  of  Mrs.  Kent  her  mother,  brother  and 
sisters  became  the  owners  of  the  stock.  They  were  consequently  entitled  to 
all  dividends  declared  after  Mrs.  Kent's  death.  Even  if  her  administrator 
could  recover  a  dividend  declared  before  her  death,  but  not  paid,  it  would 
be  necessary,  in  order  to  show  his  title,  to  allege  that  it  had  been  declared 
before  her  death.  That  is  not  alleged.  Therefore,  we  think  no  right  to  re- 
cover was  shown. 

The  judgment  is  affirmed. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  HUNTER. 

Filed  March   6,  1889.    Appeal  from   Marion  Circuit  Court.    Opinion  of  the 
court  by  Judge  Bowdon,  affirming. 

1.  A  party  is  not  entitled  to  inconsistent  instructions;  therefore,  the  de- 
fendant, having  asked  and  obtained  a  certain  instruction,  can  not  complain 
of  the  refusal  of  the  court  to  give  another  Instruction  inconsistent  with  it. 

2.  Instructions— The  appellant  can  not  deny  the  correctness  of  an  instruc- 
tion given  on  its  own  motion. 

3.  Compensatory  damages— An  instruction  ignoring  mental  suffering  as 
an  element  of  compensatory  damages  was  properly  refused. 

H.  W.  Bruce,  W.  Lindsay  and  W.  J.  Lisle  for  appellant;  Lewis  Edelen  for 
appellee. 

GRAY,  EX'OR  v.  HOLLIS,  &c. 

Filed  March  6,  1889.    Appeal  from  Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Bowden,  affirming. 

Chancellor's   finding   sustained— As    the    only   question   submitted    was 
whether  the  plaintiff  was  entitled  to  recover  for  services  alleged  to  have  been 
rendered,  and  that  was  a  legal  issue,  and  the  evidence  conflicting,  the  judg- 
ment of  the  chancellor  will  not  be  disturbed. 
N.  G.  Rogers  for  appellant;  L.  N.  Dembitz  for  appellees. 

FRAZER  v.  HUTCHISON,  &c. 
Filed  March   6,  1889.    Appeal   from  Wayne   Circuit   Court.     Opinion  of   the 
oourt  by  Presiding  Judge  Ward,  reversing. 

1.  Trespass— Injunction— Where  there  have  been  repeated  trespasses  upon 
land,  and  there  is  a  probability  of  their  continuance,  the  owner  may  have  an 
injunction. 

2.  Roads—  Adverse  possession— A  grant  of  a  way  to  the  publio  can  only  be 
presumed  from  an  adverse  use  continued  for  such  a  length  of  time  as  would 
bar  the  claim  of  the  owner  of  the  land,  and  this  use  must  have  been  claimed 
and  enjoyed  as  a  right,  not  merely  as  a  privilege,  and  this  claim  of  right 
upon  the  pare  of  those  using  the  road  must,  in  some  way,  be  brought  home 
to  the  owner  of  the  land. 

In  this  case,  as  it  does  not  appear  that  the  owners  of  the  land  ever  had  any 
notice  of  a  claim  of  right  to  pass  over  the  land  in  controversy,  and  the  use 
of  the  land  by  the  owners,  the  felling  of  trees,  etc.,  from  time  to  time  with- 
out complaint,  was  inconsistent  with  a  claim  of  right  by  the  public,  no 
presumption  of  a  grant  arises. 

8.  Limitation— Remainders— In  determining  whether  a  remainderman  is 
barred  by  adverse  possession  the  time  must  be  computed  from  the  termina- 
tion of  the  life  estate;  and  this  rule  applies  as  well  in  a  contest  between  the 
public  and  an  individual  as  in  contests  between  individuals. 

James  S.  Pirtle  and  J.  Knox  Frazer  for  appellant;  R.  C.  W'arren  for  ap- 
pellees. 

PRESTON  v.  CHILDERS. 

Filed  March  6,  1889.    Appeal  from  Johnson  Circuit  Court.     Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Practice— As  the  instructions  correctly  presented  the  issues  to  the  jury, 
and  the  evidence  is  conflicting,  this  court  will  not  disturb  the  verdict. 

Stewart  &  Stewart  for  appellant. 
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BELKNAP  v.  CLARK. 

AVERY  &  CO.  v.  SAME. 

MEIKLE  PLOW  CO.  v.  SAME. 

CORNWALL  v.  SAME. 

Filed    March  6,    1889.    Appeals   from    Louisville   Liw   and    Equity  Court. 
Opinion  of  the  court  by  Judge  Barbour,  affirming. 

1.  Taxation— Injunction— The  statute  (Act  of  May  17,  188fi)  makes  U  the 
duty  of  the  assessor  to  assess  all  the  property  in  his  county  subject  to  taxa- 
tion, and  if  he  fails  to  assess  the,  property  of  any  taxpayer  it  is  made  the  doty 
of  the  county  clerk,  the  sheriff,  the  board  of  supervisors,  and  the  county 
court,  under  specified  conditions  applicable  to  each  officer  or  tribunal,  to 
assess  such  property.  Therefore,  to  entitle  a  taxpayer  to  an  injunction  re- 
straining the  collection  of  a  tax  upon  the  ground  that  there  has  been  do 
assessment  of  his  property,  it  must  appear  by  specific  allegations  that  each 
officer  or  tribunal  whose  duty  it  is  to  assess  the  property  has  failed  to  per- 
form  this  duty. 

2.  Same— Pleading— As  the  plaintiff,  in  his  petition  in  this  case,  gives  it 
as  his  opinion  that  there  can  be  no  assessment  of  property  for  State  tax 
without  the  indebtedness  of  the  taxpayer  is  deducted  from  the  value  of  bif 
property,  and  states  that  his  indebtedness  was  not  deducted  from  the  value 
of  his  property,  it  is  clear  that  the  averment  that  there  was  no  assessment 
by  the  assessor,  or  list  made  out  by  him  or  any  one  else,  is  but  a  legal  con- 
clusion, as  the  pleading  is  to  be  construed  most  strongly  against  the  pleader. 

3.  Same— Assuming  that  the  law  permits  the  taxpayer,  and  makes  it  the 
duty  of  the  assessor,  to  deduct  his  indebtedness  from  a  part  of  his  property, 
as  was  formerly  the  case  (a  questiou  not  decided),  the  fact  that  the  assessor, 
in  malting  the  assessment,  failed  to  deduct  the  indebtedness,  would  not  au- 
thorize the  chancellor  to  interfere  by  injunction,  as  the  statute  affords  the 
taxpayer  leg.il  remedies  for  the  correction  of  the  assessment. 

4.  Same -The  petition,  in  averring  thnt  t hero  was  no  assessment  made, 
nor  tax  list  nude  out  or  reported  by  the  assessor,  states  a  case  under  which 
it  was  the  duty  of  the  clerk  to  copy  and  deliver  to  the  sheriff  The  tax  hook* 
of  the  previous  year,  under  which  the  sheriff  would  lie  authorized  to  c  llecl 
the  tax,  and  in  the  absence  of  allegations  to  the  contrary  the  court  must,  ia 
construing  the  petition,  assume  that  this  was  done. 

R.  \V.  Woolley  and  Hargis  &  Kristin  for  appellants;  Helm  &  Bruce  for  ap- 
pellees. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  COMMONWEALTH. 

Filed  March  6,  18S>.     Appeal  from  Campbell  Circuit  Court.     Opinion  of  the 

court  by  Judge  Bowden,  reversing. 

Iudictment  against  railroad  for  nuisance -Upon  the  trial  of  a  ratlroid 
company  under  an  indictment  for  committing  a  nuisance,  the  court  in- 
structed the  jury  to  find  defenduut  guilty  if  it  *' unlawfully  operated  it* 
locomotives,  trains  and  oars  on  and  along  Saratoga  street,  in  the  riry  of 
Newport,  by  habitually,  in  the  night  time  and  day  time,  running  trains  at 
a  high  rate  of  speed,  and  by  habitually  making  up  trains  and  keeping  can 
standing  on  said  street,  and  by  habitually  blowing  off  steam  and  emitting 
sparks,  soot  and  smoke  from  locomotives  thereon,  or  any  of  the  same,  and 
so  that  the  same  was  dangerous,  uncomfortable  and  unhealthy  to  the  citi- 
zens then  and  there  being."  Held— That  this  was  error.  The  jury*  by  thil 
instruction,  was  authorized  to  convict,  if  it  believed  that  steam  was  habit- 
ually  blown  off,  and  that  sparks,  soot  and  smoke  were  habirually  emitted, 
and  that  thess  were  dangerous,  uncomfortable  and  unhealthy.  The  ^tate 
can  not  punish  the  company  for  the  inevitable  results  of  acts  which  it  has 
authorized  to  be  done.  When  the  company  has  used  all  known  means 
whereby  the  public  inconvenience  may  be  reduced,  it  has  done  all  that  caa 
be  required. 

J.  C.  Wright  and  George  Washington  for  appellant;  W.  W.  Cleary  for  ap- 
pellee. 

MORRISON  v.  MORRISON. 

Filed  March  6,  1889.     Appeal  from  Christian  Circuit  Court.     Opinion  of  the 

-  court  by  Presiding  Judge  Ward,  extending  former  opinion  and  reversing. 

Divorce—As  a  diminution  of  the  reoord  has  been  supplied  by  agreement 
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Since  the  original  hearing,  and  the  certificate  of  the  examiner  to  the  deposi- 
tions of  witnesses  now  appears,  supplying  the  defect  referred  to  in  the  former 
opinion  (ante,  page  — ),  that  opinion  is  extended  so  as  to  reverse  the  judg- 
ment, with  directions  to  grant  appellant,  the  husband,  a  divorce. 

W.  F.  Browder  and  Petrie  &  Downer  for  appellant;  John  Feland  for  ap- 
pellee. 

READ,  &c.  v.  DEPOSIT  BANK  OF  GLASGOW. 

Filed  March  18,  1889.    Appeal  from  Barren   Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

Fraud— The  evidence  does  not  sustain  the  defense  that  the  notes  sued  upon 
Were  obtained  by  fraud,  and,  therefore,  the  judgment  for  plaintiff  must  be 
affirmed. 

J.  A.  Rousseau  and  P.  W.  Hardin  for  appellants;  Porter  &  McQuown  for 
appellee. 

CONNOLLY,  &c.  v.  COMMONWEALTH. 

Filed  March   13,  1889.     Appeal   from    Pike   Circuit   Court.     Opinion   of  the 

court  by  Presiding  Judge  Ward,  reversing. 

Bail— By  an  order  of  court  the  defendant's  bail  was  fixed  at  $300.  The 
clerk  of  the  court,  in  vacation,  took  a  bail  bond  for  $500.  Held— That  the 
bond  is  void,  and  the  sureties  not  liable  for  any  amonnt. 

Auxier,  Ferrell  &  Connolly  for  appellants;  S.  G.  Kinner  for  appellee. 

ABBOTT  v.  COMMONWEALTH. 
SAME  v.  SAME. 

Filed  March  18,1880.  Appeals  from  Calloway  Circuit  Court.  Opinion  of 
the  court  by  Presiding  Judge  Ward,  affirming. 

1.  Lost  records— Every  court  of  record  has  the  inherent  power,  independent 
of  the  statute,  to  supply,  on  proper  proof,  itfe  own  records  which  have  been 
lost,  destroyed  or  defaced.  The  proceedings  in  this  case,  however,  were  in 
substantial  conformity  with  the  statute. 

2.  A  summons  upon  a  forfeited  bail  bond  is  sufficient  if  it  describe  the 
bond  with  suffiient  accuracy  to  enable  the  surety  to  ascertain  the  bond  upon 
which  there  is  a  claim  of  liability.  The  grammatical  iimcuracy  describing 
the  bonds  as  executed  by  "them"  instead  of  "him"  did  not  vitiate  the  sum- 
mons in  this  case. 

G.  A.  C.  Holt  for  appellant;  S.  H.  Crossland  for  appellee. 

MoFARLAND  v.  BENTON.  &c. 

Filed  March  13,  1889.  Appeal  from  Daviess  Circuit  Court.  Opinion  of  the 
court  by  Judge  Barbpur,  granting  rehearing  and  reversing;  Judge  Bow- 
den  dissenting. 

1.  Special  judge— Bills  of  exceptions— A  special  judge  has  the  same  author- 
ity to  sign  a  bill  of  exceptions  after  the  term  at  which  the  trial  is  had  as  the 
regular  judge  has;  therefore,  the  amendment  of  May  12,  ISSfi,  to  section  334 
of  the  Code  applies  as  well  to  special  judges  as  to  regular  judges. 

2.  Same— Statutes— That  amendment  applies  to  this  case,  although  the 
extension  to  the  next  term  of  the  time  to  file  the  bill  was  made  April  28, 
1886.  The  effect  of  the  statute  was  simply  to  extend  the  existing  right  to 
the  next  succeeding  term. 

3.  Statutes — A  statute  which  merely  affords  the  means  of  enforcing  a  right 
may  be  applied  to  actions  pending  at  the  time  it  became  a  law. 

4.  Clerks— Failure  to  issue  execution— The  object  of  the  action  was  to  re- 
cover of  the  defendant  for  the  loss  occasioned  by  his  failure  as  clerk  to  issue 
an  execution  when  ordered.  The  defendant's  contention  was  that  he  had  no 
right,  without  special  directions,  to  omit  the  costs;  and  as  the  papers  in  the 
case  were,  through  no  fault  of  his,  lost  or  mislaid,  he  had  no  means  of  ascer- 
taining the  costs,  and  could  not  comply  with  the  order.  Held— That,  assum- 
ing the  facts  to  be  as  defendant  claims,  his  contention  is  correct. 

6.  Same — Pleading— Upon  the  trial  there  was  evidence  conducing  to  show 
that  the  papers  were,  at  the  time  of  the  order,  in  the  hands  of  plaintiffs' 
attorney,  and  were  not  returned  until  some  time  after;  and  it  was,  in  gen- 
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eral  terms,  so  alleged  in  the  original  answer.  During  the  trial  defendant 
offered  an  amended  answer,  in  which  it  was  alleged  more  specifically  that 
plaintiff's  attorneys  had  withdrawn  the  papers  from  the  clerk's  office  with- 
out defendant's  knowledge  or  consent,  and  retained  them  for  a  long  period 
of  time,  thus  preventing  the  taxation  of  costs  and  issual  of  execution.  Held 
—That  the  amendment  presented  a  good  defense,  and  should  have  been 
allowed. 

6.  Same— Burden  of  proof— It  being  admitted  that  the  execution  was  or- 
dered, the  burden  was  on  the  clerk  to  show  a  good  excuse  for  his  failure  to 
issue  it. 

Judge  Bowden,  dissenting,  holds  that  the  bill  of  exceptions  should  bare 
been  certified  by  bystanders  at  the  next  term  after  the  trial,  to  which  time 
was  given,  and  that  the  special  judge  who  presided  at  the  trial  had  no 
power  at  the  second  term  thereafter  to  certify  Che  bill. 

Geo.  W.  Williams  &  Son  and  W.  N.  &  J.  J.  Sweeney  for  appellant;  Little 
&  Slack  for  appellees. 

McNICHOLS  v.  HOPKINS. 

Filed  March    13,  1889.     Appeal  from   Trigg   Circuit  Court.     Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Landlord  and  tenant—  Mortgage— On  the  23d  of  September,  18S5,  L  being 
indebted  to  appellee,  bis  landlord,  for  rent  for  the  year  1885,  and  for  ad- 
vancements, executed  to  appellee  a  mortgage  on  a  crop  of  tobacco,  which 
was  accepted  as  a  settlement  of  the  rent  contract  and  the  advancements,  in- 
cluding money  which  appellee  had  paid  us  L.  's  surety,  and  L.  therein  agreed 
to  pay  the  amount  January  I,  1880.  Appellant  instituted  this  suit  June**. 
1888,  asserting  a  mortgage  lien  on  the  tobacco  which  had  been  mortgaged  to 
appellee.  October  22,  18815,  appellee  filed  his  petition  in  the  action,  asserting 
a  landlord's  lien  on  the  tobacco.  Held— First.  The  contract  by  which  ap- 
pellee accepted  a  mortgage  was  upon  sufficient  consideration,  and  the  6um 
therein  named  was  due  at  the  time  fixed  (January  1,  1886),  no  matter  what 
the  previous  contract  was. 

Second — The  appellee's  lien  as  landlord  to  secure  that  sum,  conceding  to 
him  such  a  lien,  had  expired  l>ef ore  appellant  instituted  this  suit;  and  the 
time  having  expired  without  the  assertion  of  the  lien,  the  only  lien  which 
appellee  could  have  asserted  was  that  secured  by  his  mortgage,  which  he  has 
seen  fit  to  abandon. 

R.  A.  Burnett  for  appellant;  Feu  ton  Sims  for  appellee. 

COMMONWEALTH  v.  SHUCK. 

Filed  March  13,  18S^.    Appeal  from  Spencer  Cicrult  Court.     Opinion  of  the 

court  by  Judge  B.irbour,  affirming. 

1.  Local  option— The  act  of  April  14,  1886,  to  prohibit  the  sale  of  liquors  In 
Spencer  county,  was  not  to  take  effect  until  ratified  by  the  vote  of  the  people 
of  the  county.  The  act  did  not  create  a  board  for  comparing  the  polls,  and 
certifying  the  result  of  the  election.  Held— That  that  duty  fell  upon  the 
board  provided  by  section  1,  article  6,  chapter  33,  General  Statutes. 

3.  Same— The  polls  were  compared  and  the  result  certified  by  the  connty 
judge,  county  clerk  and  sheriff.  At  that  election  the  county  judge  and 
county -clerk  were  candidates  for  re  election.  Held— That  they  were  disqual- 
ified to  act  as  members  of  the  board,  and  their  certificate  of  the  result  of  tbe 
vote  was  void.  There  was,  therefore,  no  legal  evidence  that  the  vote  had  re- 
sulted against  the  sale  of  liquors. 

J.  S.  Morris  for  appellant;  G.  G.  Gilbert  for  appellee. 

DUNN'S  TRUSTEE  v.  McALPIN  &  CO. 

Filed  March  13,  18S9.     Appeal  from  Madison  Circuit  Court.     Opinion  of  tbe 

court  by  Judge  Bowden,  reversing. 

1.  Appeals— Limit ition— Within  two  years  after  judgment,  the  clerk  of 
this  court  granted  an  appeal  and  made  an  indorsement  on  the  record  show- 
ing to  whom  he  granted  the  appeal,  but  no  process  was  issued,  or  statement 
indorsed  on  the  record  by  the  appellant,  within  the  two  years  after  jod#> 
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tnent,  within  which  it  is  provided  an  appeal  may  be  taken.  Held— That  the 
plea  of  the  statute  of  limitation  is  not  good.  Neither  the  issual  of  process 
nor  the  indorsement  of  the  statement  by  the  appellant  is  essential  to  the 
taking  of  Jin  appeal. 

2.  Attachments— Where  attachment  is  obtained  upon  ground  that  defend- 
ant has  no  property  in  this  State  subject  to  execution  sufficient  to  pay  plain- 
tiff's demand,  and  that  his  demand  will  be  endangered  by  delay  in  obtaining 
judgment,  and  it  appears  that  another  person  is  liable  for  the  same  debt  as 
a  no-obligor,  who  is  presumably  solvent,  it  devolves  upon  the  plaintiff,  in 
order  to  sustain  the  grounds  for  his  attachment,  to  show  that  such  person 
has  no  property,  or  that  the  property  of  both  obligors  is  not  sufficient  to  pay 
his  demand,  or  such  facts  as  indicate  that  delay  will  endanger. 

J.  M.  Sullivan  and  J.  H.  Breck  for  appellant;  John  Bennett  for  appellees. 

WALLER  v.  BOWLES,  &o. 

Filed  March   13,  1889.    Appeal  from   Pike  Circuit   Court.     Opinion   of  the 
court  by  Judge  Bowden,  affirming. 

1.  Pleading— Assignment— Where,  in  an  action  upon  an  assigned  note,  the 
answer  relies  upon  a  breach  of  warranty  as  a  counterclaim,  asking  part  of 
the  damages  to  go  in  disohargeof  the  note,  and  asking  judgment  against  the 
assignor,  the  original  payee,  for  the  residue,  the  assignees  of  the  note  are 
entitled  to  the  benefit  of  the  reply  of  the  assignor,  and  when  there  is  a  verdict 
against  the  defendant  on  the  issues  thus  formed,  a  judgment  can  not  be 
rendered  for  him,  notwithstanding  the  verdict,  upon  the  ground  that  the 
assignees  have  not  controverted  the  matters  alleged  in  the  answer. 

2.  Sale  of  jack— Counterclaim— loan  action  upon  a  note  the  answer  alleged 
that  the  note  was  given  for  a  jack,  which  was  warranted  to  be  a  sure  foal- 
getter,  but  which  proved  to  be  worthless  for  that  purpose,  which  the  pleader 
assumed  constituted  a  total  failure  of  consideration.  Held— That  whatever 
may  be  true  as  matter  of  fact,  it  can  not  be  assumed  as  matter  of  law  that  a 
jack  incapable  In  that  respect  is  worthless  for  all  other  purposes.  Therefore, 
as  a  strict  defense  the  answer  was  not  sufficient.  While  a  cause  of  action  on 
the  warranty  might  have  been  sustained,  and  the  damages  used  as  a  coun- 
terclaim, it  was  not  so  pleaded. 

3.  A  set-off  or  counterclaim  is  not  strictly  a  defense,  and  a  party  may  de- 
cline to  so  plead  without  losing  bis  right  to  redress. 

Stewart  &  Stewart  for  appellant;  Auxier,  Ferrell,  Connelly  &  McOlnnis 
for  appellees. 

COMMONWEALTH  v.  CONLY. 

COMMONWEALTH  v.  SPOFFORD. 

Filed  March  13,  1889.    Appeals  from  Johnson  Circuit  Court.    Opinion  of  the 
court  by  Judge  Bowden,  affirming. 

1.  Indictment— Injury  to  roads  by  hauling— It  is  not  an  offense  at  common 
law  to  haul  saw  logs  over  a  publio  road,  although  "mud  holes,  ruts,  ditches 
and  other  obstructions  to  public  travel"  are  caused  thereby. 

2.  Same— The  offense  created  by  the  act  of  March  10,  1856,  whioh 
applies  only  to  certain  counties,  is  the  "failure  to  repair"  a  publio  road, 
which  has  been  injured  by  hauling  saw  logs  or  other  timber,  and  not  the 
creation  of  a  nuisance.  The  flue  imposed,  moreover,  is  to  be  recovered  by  a 
warrant  before  a  justice  of  the  peace. 

S.  G.  Kinner  for  appellant;  J.  E.  Stewart  for  appellees. 
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CASKEY  v.  WILLIAMS. 
(Filed  February  88,  1889— Not  to  be  reported.) 

Vendor  and  vendee— The  plaintiff's  petition  fails  to  describe  the  land  for 
wbioh  he  seeks  a  title  other  than  as  "fifty  acres  of  land  on  Pond  waters,  In 
Morgan  county,  Kentucky."  and  the  title  bond  which  he  sues  gives  the 
same  description.  Held— That  the  description  is  not  definite  enough  to  au- 
thorize the  chancellor  to  compel  defendant  to  make  a  deed.  And  as  the 
plaintiff  did  not  allege  that  he  paid  any  sum  whatever  for  the  land,  no  judg- 
ment could  be  rendered  for  the  value  of  the  land. 

Salyer  &  O'Rear  for  appellant. 

John  W.  Howard  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant's  petition  fails  to  describe  the  land  for  which  he  seeks  a 
title  in  accordance  with  the  bond  other  than  fifty  acres  of  land  on  Pond 
waters,  in  Morgan  county,  Kentucky.  The  bond  filed  with  the  petition 
gives  the  same  description  as  that  mentioned  in  the  petition.  The  descrip- 
tion is  not  definite  enough  to  authorize  a  chancellor  to  compel  the  appellant 
to  make  a  deed.  The  appellant  claims  that,  although  the  description  may 
be  too  defective  to  authorize  the  chancellor  to  compel  the  appellee  to  make  a 
deed,  yet  judgment  should  have  been  rendered  for  him  for  the  value  of  the 
land.  It  is  a  sufficient  answer  to  this  contention  that  there  is  no  allegation  in 
the  petition  that  there  was  any  sum  whatever  paid  by  the  appellant  for  the 
land. 

The  judgment  sustaining  the  demurrer  to  the  petition  is  affirmed. 


RADFORD  v.  COMMONWEALTH. 
(Filed  February  28,  1889— Not  to  be  reported.) 
Continuance— The  defendant  moved  for  a  continuance  because  of  the  ab- 
sence of  two  witnesses.     There  had  been  three  trials,  and  the  case  had  been 
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continued  several  times  at  defendant's  instance.  His  affidavit  discloses  the 
.fact  that  he  must  have  known  what  the  witnesses  would  testify  from  the 
time  of  the  killing  for  which  he  was  indicted  At  the  previous  term,  when 
the  case  was  continued  at  his  instance,  he  failed  to  have  the  witnesses  recog- 
nized, as  he  should  have  done  if  the  witnesses  were  present,  or  to  ask  a  war- 
rant of  arrest,  as  he  should  have  done  if  they  were  absent.  The  continuance 
was  refused,  and  defendant's  affidavit  was  read  as  the  evidence  of  the  absent 
witnesses.  Held— That  the  continuance  was  properly  refused,  as  defendant 
did  not  show  due  diligence;  and  as  he  was  not  entitled  to  have  the  affidavit 
read  at  all,  he  oan  not  complain  that  the  State  did  not  admit  as  true  what 
the  affidavit  stated  the  absent  witnesses  would  testify,  even  if  he  could  hare 
done  so  in  any  event. 

John  Feland  and  Fenton  Sims  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  appeal  presents  the  single  question  whether  a  continuance  should 
have  been  granted  the  appellant  by  the  trial  court.  It  was  asked  upon  a 
proper  affidavit  because  of  the  absence  of  two  witnesses.  It  was  fehown  that 
they  were  within  the  reach  of  the  process  of  the  court.  Conceding  that  their 
testimony  would  have,  been  material,  which  is,  perhaps,  questionable,  the 
inquiry  arises  whether  due  diligence  had  been  exercised  to  obtain  them. 

The  killing  occurred  in  Christian  county  in  1882.  The  appellant  was  in- 
dicted at  the  March  term,  1883,  of  its  circuit  court.  He  continued  the  case 
several  times,  and  then,  at  his  instance,  the  venue  was  changed  to  Trigg 
county.  There  a  trial  was  bad,  resulting  In  a  hung  jury.  Upon  a  second 
trial,  had  in  May,  1887,  the  appellant  was  convicted  to  the  penitentiary  for 
seventeen  years.  This  court  reversed  the  judgment,  and,  upon  the  return  of 
the  cause,  he,  at  the  first  term  of  the  court  when  it  properly  stood  for  trial, 
continued  it.  At  the  next,  or  August  term,  1888,  it  was  tried  over  bis  ob- 
jection, and  he  was  again  convicted  for  twenty-one  years.  This  is  the  judg- 
ment from  which  he  now  appeals.  When  he  continued  the  case  at  the  April 
term,  1888,  and  which  was  the  term  next  prior  to  the  one  at  which  he  was 
last  tried,  he  failed  to  either  have  the  two  witnesses  recognized  to  appear  at 
the  next  term,  which  he  should  have  done  if  they  were  present,  or  to  ark  a 
warrant  of  arrest  against  them  if  they  were  then  absent,  in  order  to  enforce 
their  presence  at  the  next  term.  Instead  of  doing  the  one  or  the  other,  he, 
in  May  following,  merely  sued  out  a  subpoena  for  them  for  the  term  at 
which  he  was  tried.  It  was  returned,  executed  as  to  one  and  t4not  found" 
as  to  the  other.  The  affidavit  dlsoloses  thai  what  the  appellant  says  he 
would  have  proven  by  them  must  have  been  known  to  him,  and  that  they 
would  testify  to  it  from  the  very  time  of  the  killing.  This  State  of  case  does 
not  show  due  diligence  in  preparing  for  trial  upon  the  part  of  the  appellant. 
He  was  not,  therefore,  in  a  position  to  demand  a  continuance  as  a  njatteriof 
right. 

The  Commonwealth  consented  that  the  absent  witnesses  would,  if  present, 
testify  as  stated  by  the  appelant  in  his  affidavit,  and  that  this  statement 
might  be  read  as  their  evidence,  and  it  was  so  read  to  the  jury.  The  appel- 
lant demanded,  however,  that  the  State  be  required  to  admit  as  true  what 
the  affidavit  stated  they  would  testify,  or  else  that  he  be  granted  a  con ti no- 
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ance;  and  as  this  was  refused  by  the  court,  he  now  urges  that  the  amend- 
ment of  May  15,  1886,  to  section  189  of  the  Criminal  Code,  providing  that  the 
attorney  for  the  Commonwealth,  In  order  to  prevent  a  continuance  in  such 
a  case,  need  not  admit  the  truth  of  the  matter,  but  only  that  the  witnesses, 
if  present,  would  so  testify,  is  unconstitutional,  as  being  in  violation  of  sec- 
tion 12  of  the  Bill  of  Rights,  which  guarantees  to  an  accused  compulsory 
process  for  his  witnesses,  and,  therefore,  void. 

As,  however,  the  appellant  had  not  used  due  diligence,  and  had,  therefore, 
no  right  to  a  continuance,  he  is  not  in  an  attitude  to  make  this  question. 
The  trial  court  could  properly  have  refused  him  a  continuance  without  the 
consent  of  the  attorney  for  the  State  that  the  statements  of  the  affidavit  as 
to  what  the  absent  witnesses,  if  present,  would  ilrove,  might  be  read  as 
their  evidence.  It  was  granting  something  to  which  he  was  not  entitled.  It 
was  ex  gratin,  and  he  can  not,  therefore,  complain  that  greater  favor  was 
not  shown  him. 

The  evidence  strongly  tends  to  show  that  the  accused  acted  In  self-defense. 
But  he  has  been  given  every  chance  in  the  way  of  a  fair  trial.  Many  con- 
tinuances have  been  granted,  as  well  as  a  change  of  venue.  There  has  been 
one  mistrial,  and  two  juries  have  found  him  guilty. 

The  judgment  is  affirmed. 


LYNUM,  &c.  v.  SMOOT. 
(Filed  February  28,  1889— Not  to  be  reported.) 

Rents  and  improvements— The  land  of  a  lunatic  having  been  sold  under 
execution,  and  purchased  by  the  plaintiff  in  the  execution,  in  this  action  to 
set  aside  the  sale  and  adjust  the  accounts  as  to  rents  and  improvements,  the 
court  set  aside  the  sale,  which  is  not  complained  of,  and  allowed  the  pur- 
chaser interest  on  his  debt  during  the  whole  period  of  time,  and  allowed 
him  for  his  Improvements  an  amount  nearly  equal  to  the  value  of  the  rents 
for  the  four  years  he  was  in  possession.  Only  such  improvements  were  made 
as  pertain  to  the  ordinary  management  of  a  farm,  such  as  making  new 
fences,  cutting  bushes  and  sowing  grass.  Held— That  1500  is  ample  com- 
pensation for  the  improvements,  and  this  amount  the  purchaser  (appellee) 
should  be  allowed,  to  be  credited  on  the  rent,  applying  so  much  of  this  sum 
In  equal  portions  for  each  year  during  the  four  years,  or  until  the  sale  was 
set  aside,  as  will  exhaust  the  amount  allowed,  and  then  credit  the  interest 
on  the  principal  debt  by  the  rent  as  it  falls  due,  after  deducting  the  im- 
provements as  directed. 

T>.  L.  Trumbo  and  W.  II.  Holt  for  appellants. 

R.  Gudgell  &  Son  and  W.  P.  D.  Bush  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

In  this  case  the  appellee  obtained  a  judgment  against  the  ancestor  of  the 
appellants  that  was  afterwards  replevied.  Before  an  execution  issued  on  the 
replevin  bond  the  obligee  became  a  lunatic,  and,  as  the  proof  conduces  to 
show,  had  been  losing  his  mental  faculties  for  several  years  prior  to  the 
judgment  against  him.  The  evidence,  however,  shows  that  there  was  a  bona 
fide  consideration  for  the  debt,  and  that  the  ancestor  of  appellants  had  the 
capacity,  at  the  time  the  debt  was  created,  to  fully  understand  what  he  was 
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doing.  After  an  inquest  bad  been  held  and  the  lunacy  established,  t|ie  ap- 
pellee, with  a  knowledge  of  what  had  transpired,  proceeded  to  sell  tbe  land 
of  tbe  debtor  at  a  ruinous  sacrifice,  and  the  object  of  that  action  was  to  set 
aside  the  sale  and  adjust  the  aooounts  as  to  the  rents  and  improvements. 
The  appellee  had  entered  on  the  land  under  his  purchase,  and  hence  the 
necessity  for  such  an  account.  There  is  no  oom plaint  made  of  the  judgment 
setting  aside  tbe  sale,  and  the  sole  question  arises  from  tbe  exceptions  to  tbe 
commissioner's  report  as  to  rents  and  improvements.  The  appellee  has  been 
allowed  Interest  on  his  debt  during  tbe  whole  period  of  time,  and  has  also 
been  allowed  for  his  improvements  an  amount  nearly  equal  to  tbe  value  of 
tbe  rents. 

Tbe  testimony  as  to  tbe  rents  shows  that  they  were  estimated  at  a  fair 
value  up  to  the  time  the  judgment  setting  aside  the  sale  was  rendered,  re- 
gardless of  tbe  improvements,  and  after  that  time  tbe  estimate  was  proper. 
Neither  the  chancellor  nor  tbe  commissioner  was  presented  witb  an  Itemized 
acoount  of  the  improvements  made,  and  only  such  improvements  were  made 
as  pertain  to  the  ordinary  management  of  a  farm.  Some  new  fencing  was 
built,  and  old  fencing  removed,  witb  some  of  the  land  sown  in  grass,  and 
much  less  of  it  cultivated  than  was  usual  on  suob  farms.  That  It  improved 
in  this  way  is  evident,  and  that  some  compensation  6hould  be  allowed  tbe 
appellee  for  fencing  the  farm,  cutting  bushes,  etc.,  and  for  grass  sown,  la 
apparent,  and  we  think  the  sum  of  $600  is  ample  compensation.  He  pur- 
chased  the  land  for  $1,600,  and  entered  upon  it  the  1st  of  January,  1880,  and 
tbe  sale  was  set  aside  in  January,  1884,  and  for  the  improvements  made 
during  the  four  years,  being  such  only  as  a  prudent  farmer  would  have 
made,  he  is  allowed  greatly  more  than  two  thirds  of  tbe  original  purchase 
price  for  improvements,  and  the  interest  for  tbe  whole  time  on  his  money. 
Under  such  a  ruling  tbe  possession  for  a  few  years  longer*  with  no  improve- 
ments but  those  ordinarily  made  on  a  farm,  such  as  repairing  fences,  cutting 
bushes,  etc.,  the  appellee  would  have  paid  for  the  farm  in  that  way.  The 
rent  has  been  swallowed -up,  or  nearly  so,  by  this  character  of  Improvement, 
and  the  debt  doubled  by  tbe  interest  allowed.  The  appellee  should  be  allowed 
|500,  to  be  credited  on  the  rent,  applying  so  much  of  this  sum  in  equal  por- 
tions for  each  year  during  the  four  years,  or  until  the  sale  was  set  aside,  aa 
will  exhaust  the  amount  allowed,  and  then  credit  the  interest  arising  on  tbe 
principal  debt  by  the  entire  rent  as  it  falls  due,  after  deducting  tbe  improve- 
ments as  directed.  The  cost  of  the  action  to  set  aside  the  sale  should  be 
divided  In  equal  amounts  between  the  parties. 

The  judgment  below  is  reversed  and  remanded  for  proceedings  consistent 
with  this  opinion.  Tbe  settlement  or  report  of  the  commissioner  is  adopted 
In  every  particular  save  as  to  the  particular  errors  pointed  out.  Tbe  report 
amended  as  directed  will  end  the  controversy. 

Judge  Holt  not  sitting. 


PERSIFULL  v.  HIND,  &o. 

(Filed  February  28,  1889.) 

1.  Homestead— P.  and  son  were  the  owners  of  a  tract  of  land  for  which 
they  held  a  bond  for  title,  and  upon  which  P.  with  his  family  resided.    P. 
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\>elng  involved  and  about  to  die,  be  and  his  son  assigned  the  title  bond  to 
XL  as  their  agent,  and  authorized  him  to  sell  the  land,  pay  their  debts  and 
•account  to  the  son  and  the  wife  of  P.  for  any  surplus  of  the  proceeds.  H. 
having  contracted  for  a  sale  of  the  land,  possession  to  be  delivered  In  March, 
P.,  with  a  view  to  that  contract,  moved  from  the  place  in  the  preceding  No- 
vember, leaving  his  son  and  daughter  in  possession  and  retaining  control  of 
the  place.  He  died  in  February,  and  a  few  days  after  bis  death  bis  widow 
and  children  returned  to  the  place  and  were  in  full  possession  when  this 
action  was  brought  by  H.  to  sell  the  property  and  execute  what  he  terms 
*'the  trust,"  the  sale  made  by  him  not  haviog  been  carried  out,  and  having 
been  abandoned  before  P.' s  death.  The  widow  of  P.  claims  a  homestead. 
Held— That  P.  intended  to  return  to  bis  home  in  tbe  event  of  a  failure  to 
*«11,  and  was  prevented  from  doing  so  by  his  speedy  death  after  it  was  ascer- 
tained that  the  sale  which  had  been  made  would  not  be  consummated. 
Therefore,  his  widow  is  entitled  to  a  homestead  in  his  interest  in  the  place, 
subject  to  the  purchase  money. 

3.  Same— Tbe  fact  that  the  land  was  held  by  the  debtor  under  a  title  bond 
does  not  preclude  the  widow's  right  to  a  homestead.  It  was  not  necessary 
to  tbe  existence  of  this  right  that  the  husband  should  have  had  a  deed  to  the 
land. 

S.  W.  Tolin,  J.  L.  Blliston  and  P.  W.  Hardin  for  appellant. 

Biddell  &  Stephens  and  Thomas   H.  Hines  for  appellees. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  1880  one  Boberts  sold  to  James  A.  Persifull  and  his  son,  I..  F.  Persifull, 
a  tract  of  land  for  $8,125,  and  executed  to  them  a  bond  for  a  title.  The 
grantees  were  to  own  it  in  proportion  to  what  eaoh  might  pay  of  the  pur- 
chase money.  The  father  paid  about  $1,600  and  the  son  about  $812.  Tbe 
former,  with  his  family,  lived  upon  the  land  from  March,  1881,  until  some 
time  in  November,  1884.  In  the  meantime  the  son,  desiring  to  remove  to 
another  State,  entered  into  a  verbal  arrangement  with  bis  brother,  Mark 
Persifull,  by  whioh  the  latter  was  to  take  the  former's  place  under  the  con* 
tract.  In  September,  1884,  tbe  father  had  not  only  become  involved,  but 
"was  in  the  last  stage  of  consumption.  He  recognised  be  was  about  to  die, 
and  was  desirous  of  settling  op  his  affairs.  He  believed  if  he  could  sell  the 
plaoe  at  a  fair  value  it  would  bring  enough,  not  only  to  pay  the  unpaid  pur- 
-chase  money,  but  that  his  interest  in  the  surplus  of  the  proceeds  would  pay 
bis  other  debts,  and  leave  something  for  the  support  of  his  family  after  his 
^death.  He,  therefore,  on  September  84,  1884,  assigned  the  Boberts  'title 
bond  to  the  appellee,  Samuel  Hind,  the  two  sons  uniting  in  the  assignment, 
-and  the  father  and  his  son,  Mark,  at  the  same  time  entered  Into  an  agree- 
ment with  Hind,  and  executed  to  him  a  power  of  attorney  by  whioh  he  was 
authorized  to  sell  the  land,  pay  their  debts,  and  account  to  Mark  and  the 
wife  of  James  A.  Persifull  for  any  surplus  arising  from  the  sale  in  propor- 
tion to  what  the  father  and  son  had  paid  toward  the  prioe  of  the  land.  This 
writing  recites  that  the  title  bond  had  been  assigned  to  Hind  for  such  pur- 
pose, and  that  It  had  been  done  owing  to  the  father  being  involved,  and  the 
condition  of  his  health.  It  is  clear  Hind  accepted  the  charge  or  trust  upon 
these  terms  and  in  this  way.  He  testifies  that  the  assignment  of  tbe  title 
bond  to  him  was  not  intended  as  an  absolute  transfer  to  him,  and  it  Is  manl- 
iest, not  only  from  his  own  evidence,  but  the  other  testimony  in  the  record, 
*bat  be  merely  became  the  agent  of  the  Persifulls  to  make  a  sale  of  the  land 
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and  pay  their  debtB.  The  arrangement  entered  Into  was  not,  therefore,  irre- 
vocable, as  is  contended.  In  November,  1884,  Hind  oontracted  the  farm  to* 
one  Long,  possession  to  be  given  on  or  before  March  1,  1885,  and  -when  given 
$1,000  of  the  purchase  money  was  to  be  paid.  It  was  evidently  the  expectation 
of  all  parties  that  this  trade  would  be  carried  out  and  that  the  purchaser  would 
want  possession  some  time  between  the  date  of  the  contract  and  the  first  of 
the  following  March.  In  view  of  this  fact,  and  because  of  coming  cold  weather 
and  bad  roads,  which  would,  perhaps,  render  it  impossible  for  J.  A.  Persi- 
full, who  was  then  a  dying  man,  to  remove  from  the  premises,  he  determined 
to  do  so  at  once;  and  did  so  about  the  middle  of  November,  1884.  His  object 
was  to  avoid  any  obstacle  to  the  giving  possession  to  the  purchaser  whenever 
he  might  be  ready  to  make  the  first  payment  and  desire  possession  of  the  prop- 
erty. This  reason  for  the  removal  was  fully  understood  by  Hind.  The  father, 
with  his  family,  save  the  son.  Mark  Persifull,  moved  some  four  miles  from 
the  home  place  to  a  rented  house.  The  son-in-law  of  J.  A.  Persifull,  one 
Mason,  who  had  been  residing  with  the  father-in-law  and  Mason's  family,  as 
well  as  the  son,  Mark,  remained  there,  however,  as  the  tenant  of  J.  A.  Persi- 
full, and  accounted  to  him  for  rent  for  the  place.  J.  A.  Persifull  also  left 
some  stock  on  the  farm ;  all  his  farming  implements,  and  some  household 
plunder  in  the  house.  He  died  in  February,  1885,  or  about  three  months 
after  the  removal,  leaving  the  appellant.  Permelia  Persifull,  as  his  widow, 
and  also  leaving  three  infant  children.  The  sale  to  Long  was  not  carried 
out,  owing  to  his  failure  to  make  the  first  payment,  and  had  been  abandoned 
prior  to  Persifuirs  death.  The  widow  and  her  children  moved  back  to  the 
home  place  a  few  days  after  his  death,  and  were  in  full  possession  there  and 
housekeeping  when  this  action  was  brought  by  Hind  to  sell  the  property  and 
exeoute'wbat  he  terms  "the  trust."  The  issue  having  been  properly  made, 
the  lower  court  refused  the  olaim  of  the  widow  to  a  homestead  for  herself 
and  ohildren  in  the  land,  and  of  this  she  now  complains.  The  liability  of 
the  land,  first,  for  the  unpaid  purchase  money  is  admitted  by  her;  and  she 
only  claims  a  homestead,  subject  to  it.  The  fact  that  the  land  was  held 
under  a  title  bond  only  does  not  preclude  her  right  if  she  be  otherwise  en- 
titled to  it.  It  was  not  necessary  to  its  existence  that  the  husband  should 
have  had  a  deed  to  the  land.  (Griflin  v.  Proctor's  Adm'r,  14  Bush,  571.)  It 
is  equally  certain  that  if,  at  the  time  of  his  death,  he  had  no  such  right  in 
the  property,  then  his  widow  and  children  have  none,  as  the  right  is  deriva- 
tive. The  question,  therefore,  arises,  whether  his  removal  from  the  prt  tuftes 
under  the  circumstances  stated  is  to  be  regarded  in  law  as  temporary  or  per- 
manent so  far  as  his  right  to  a  homestead  therein  is  concerned.  If  he  aban- 
doned the  premises  with  no  intention  of  ever  returning,  then  such  an  aban- 
donment determiued  the  homestead  right.  His  removal  was  certainly  a 
contingent  one.  He  only  left  his  home  upon  the  idea  that  the  sale  to  Long 
would  be  carried  out,  and  this  record  fails  to  show  that  he  did  not  intend  to 
return,  if  it  failed  of  complete  execution.' 

It  is  evident,  from  all  the  circumstances,  that  the  removal  was  temporary 
unless  a  sale  should  be  effected,  ajnd  that  the  deceased,  in  the  event  of  a  fail- 
ure to  sell,  would  have  returned.  His  health,  and  the  time  of  year  prevented 
it,  when  it  was  ascertained  that  the  intended  sale  to  Long  was  a  failure, 
and  his  speedy  death  cut  short  his  opportunity  to  do  so.  He  retained  posses- 
sion of  the  property  until  his  death ;  and  upon  the  entire  record,  we  can  not 
presume  otherwise  than  that  he  intended  to  return  to  his  home,  save  in  the 
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event  of  its  sale.  This  being  so  he,  at  the  time  of  his  death,  had  not  lost  his 
right  to  a  homestead  in  his  interest  in  the  place,  the  whole  of  it  being,  of 
course,  subject  to  the  unpaid  purchase  money;  and  upon  his  death  this  right 
survived  to  the  widow  and  his  infant  children,  who  were  in  possession  when 
this  action  was  instituted. 

The  judgment  is  reversed  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 


THE  FIREMAN'S   INSURANCE   CO.  OF   NEWARK,  NEW  JERSEY  v. 

SCHWING,  SURVIVING  PARTNER,  &c. 

(Filed  March  2,  1889— Not  to  be  reported.) 

1.  Insurance— Burden  of  proof— In  this  action  upon  a  policy  of  fire  insur- 
ance the  defendant  admitted  the  alleged  extent  of  the  loss,  but;  claimed  that 
the  Are  was  caused  by  the  falling  of  the  building,  and  on  that  ground  denied 
the  plaintiff's  right  to  recover.  Held— That  the  burden  of  proof  was  on  de- 
fendant, and  it  was  entitled  to  the  closing  argument  to  the  jury.  (Royal 
Ins.  Co.  v.  Schwing,  ante,  page  380. ) 

2.  Same— Exceptions— The  bill  of  exceptions  recites  that  "the  court  ruled 
that  the  plaintiff  had  the  right  to  open  the  evidence  and  testimony  before  the 
Jury,  to  whinh  the  defendant  by  counsel  excepted,"  and  further  recites  that, 
after  the  evidence  was  through,  "the  court  then  ruled  that  the  plaintiff  had 
the  right,  by  counsel,  to  conclude  the  argument,  to  which  the  defendant  ex- 
cepted." Held— That  in  order  to  enable  defendant  to  take  advantage  of  the 
error  in  the  court's  ruling  as  to  the  burden  of  proof,  it  was  not  necessary 
that  the  record  should  show  that  counsel  asked  leave  to  open  the  case,  or  to 
have  the  concluding  argument  to  the  jury,  as  all  this  must  be  necessarily 
implied  from  the  action  of  the  court  and  the  exceptions  made. 

3.  Waiver  of  error— The  defendant,  by  asking  an  instruction  to  the  effect 
that  the  burden  of  proof  was  on  the  plaintiff,  did  not  waive  the  errors  already 
committed  by  the  court  in  its  rulings  as  to  the  burden  of  proof,  as  the  de- 
fendant was  bound  to  acquiesce  in  the  court's  decision  upon  that  point,  as 
It  had  become  the  law  of  the  case. 

R.  W.  Woolley  for  appellant. 

Abbott  &  Rutledge  and  Win.  Lindsay  for  appellees. 

Appeal  from  Jefferson  Court  of  Connnou  Pleas. 

Opinion  of  the  court  by  Judge  Pryor. 

This  court,  in  an  opinion  delivered  at  the  last  term  involving  the  identical 
question  presented  in  this  case,  held  that  under  the  pleadings  the  burden  of 
proof  was  on  the  defendant,  and  the  court  below  denying  to  the  appellant 
the  right  to  conclude  the  argument  and  assume  the  burden,  for  that  reason 
remanded  that  case  for  another  trial.  (Royal  Ins.  Co.  v.  Schwing,  ante, 
page  880. ) 

It  is  argued  in  the  present  case  that  the  pleadings  are  different  from  the 
oase  heretofore  decided,  and  that,  in  the  absence  of  testimony,  the  verdict 
would  have  been  for  the  defendant.  We  do  not  so  regard  the  issue.  The  ex- 
tent of  the  lots  is  admitted,  and  the  sole  question  is  as  to  how  the  Are  orig- 
inated, or,  in  other  words,  the  defendant  claims  that  the  fire  was  caused  by 
the  fall  of  the  building,  and  the  burden  was  on  it  to  establish  that  fact.  It 
Is  farther  insisted  that  the  appellant  (insurance  company)  never  offered  to 
assume  the  burden,  or  to  make  the  opening  statement  of  the  oase  to  the  jury. 
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Such  is  not  the  record  before  us.  The  record  reads :  "The  jury  having  been 
sworn  acoording  to  law,  *  *  *  the  court  ruled  that  the  plaintiff  bad  the 
right  to  open  the  evidence  and  testimony  before  the  jury,  to  wbicb  the  de- 
fendant, by  counsel,  excepted.  The  plaintiff  then  introduced  the  following 
witnesses,"  etc.  Whether  this  ruling  was  on  the  motion  of  the  plaintiff  or 
the  defendant  does  not  appear,  but  it  is  manifest  that  the  trial  judge  bad 
the  question  before  him,  and  adjudged  against  the  defendant,  for  the  plain 
reason  that  the  record  so  recites.  It  is  urged,  however,  that  the  defendant 
should  have  offered  to  introduce  his  witnesses,  or  to  open  and  conclude  the 
case,  and  this  should  be  made  to  appear  of  record  before  this  court  will  take 
notice  of  the  question  raised.  We  do  not  well  see  bow  the  question  could 
have  been  more  directly  presented  here  than  is  found  in  the  ruling  of  the 
court  and  the  exceptions  reserved.  This  court  must  necessarily  assume  that 
the  point  was  made,  else  the  court  below  could  not  have  determined  the 
question,  and  the  exception  made  at  the  time  by  the  defendant  brought 
home  to  the  court  a  knowledge  of  the  fact  that  the  defendant  was  not  will- 
ing to  surrender  bis  right  to  open  the  case  and  conclude  the  argument.  The 
court  has  no  such  discretion  as  authorizes  the  denial  of  this  right,  unless 
there  is  an  absence  of  evidence  to  support  the  plea  by  which  the  burden  of 
proof  is  assumed. 

As  conclusive  of  the  fact  that  the  question  as  to  the  right  to  open  the  case 
was  made  at  the  inception  of  the  trial,  when  the  evidence  was  through,  the 
bill  of  exceptions  recites:  "The  court  then  ruled  that  the  plaintiff  bad  the 
right,  by  counsel,  to  conclude  the  argument,  to  which  the  defendant  ex- 
cepted  and  the  plaintiff's  counsel  did  conclude  the  argument."  Again,  on 
the  motion  for  a  new  trial  the  fifth  ground  was,  that  the  court  erred  in 
awarding  to  plaintiff  the  opening  of  the  case  and  the  conclusion  of  the  argu- 
ment. So  it  is  apparent  that  this  question  was  made  by  counsel  for  the  de- 
fendant at  all  times,  during  the  progress  of  the  trial,  when  it  was  proper  to 
interpose  bis  objections.  It  was  not  necessary  that  the  record  should  show 
that  counsel  asked  leave  to  introduce  his  testimony,  or  offered  to  open  the 
case,  because  all  this  must  necessarily  be  implied  from  the  action  of  the 
court  and  the  exceptions  made.  It  is  also  contended  that  the  appellant 
waived  its  right  to  insist  upon  the  alleged  errors  in  this  court  for  the  reason 
that  its  counsel  asked  an  instruction  to  the  effect  that  the  burden  was  on 
the  plaintiff,  and  they  must  believe,  from  a  preponderance  of  the  testimony, 
that  the  fall  of  the  building  was  the  result  of  the  fire  before  they  can  And 
for  the  plaintiff.  The  court  had  decided  that  such  was  the  law  of  the  case, 
and  the  defendant,  having  reserved  his  exception,  was  not  required  to  further 
insist  that  his  client  had  assumed  or  was  entitled  to  the  burden.  He  was 
left  no  other  ground  upon  which  to  base  his  defense,  and  was  compelled  to  ac- 
quiesce in  the  oourt's  decision,  for,  as  to  both  litigants,  it  was  the  law  of 
the  case. 

It  is  not  left  to  the  discretion  of  the  oourt  to  say  which  of  the  parties, 
plaintiff  or  defendant,  shall  open  and  conclude  the  case.  The  Code  Is  im- 
perative, and  confers  upon  the  party  holding  the  affirmative  a  right  of  which 
he  can  not  be  deprived  against  his  consent.  He  may  waive  the  right  or  pre- 
sent a  sham  plea,  without  evidence  to  support  it,  with  a  view  of  assuming 
the  burden,  or  fail  to  introduce  evidence  oonduoing  to  support  a  plea  filed  in 
good  faith.  In  such  cases  he  is  not  entitled  to  the  burden.  Here  the  testi- 
mony was  conflicting,  with  counsel  asserting  his  right  to  be  first  heard  in 
the  presentation  of  his  case,  and  last  beard  in  the  argument  to  the  jury. 
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The  judgment  is  reversed  and  remanded  for  a  new  trial  and  for  proceedings 
consistent  with  this  opinion. 


OAKLEY  v.  COMMONWEALTH. 
(Filed  March  2,  1889— Not  to  be  reported.) 

1.  Criminal  law— Self-defense— Upon  the  trial  of  appellant  for-  murder,  it 
appeared  that  the  deceased  was  one  of  a  party  of  friends;  that  there  had  been 
a  difficulty  between  defendant  and  one  of  the  friends,  which  bad  ended  at 
the  time  of  the  killing  of  the  deceased ;  that  no  words  had  passed  between 
the  defendant  and  the  deceased  when  the  shooting  began,  the  only  question 
being  whether  the  fatal  shot  fired  by  defendant  was  the  first  shot  fired,  or 
whether  the  defendant  was  merely  returning  the  lire  of  the  deceased.  Held 
— That  under  tbis  testimony  it  was  error  to  instruct  the  jury  that  if  the  ac- 
cused brought  on  the  conflict  and  continued  the  shooting,  he  could  not  rely 
on  his  plea  of  self -defense. 

2.  Same— It  was  error  to  instruct  the  jury  that  in  order  to  acquit  on  the 
ground  of  self- defense,  they  must  believe  the  defendant  had  no  other  safe  or 
apparently  safe  means  of  escape.  They  should  have  been  instructed  that  in 
order  to  acquit  on  that  ground  they  must  believe  the  defendant  believed, 
and  had  reasonable  ground  to  believe,  that  be  had  no  other  safe  means  of 
escape. 

C.  W.  Goodpaster  and  Z.  T.  Young  for  appellant. 

Wood  &  Day  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  bloody  encoubtor  that  took  place  in  the  village  of  Stepstone  on  the 
18th  of  July,  1885,  in  which  three  men  were  killtd,  has  led  to  the  conviction 
of  the  appellant,  Perry  Oakley,  for  the  killing  of  Newton  Osborn..  and  bis 
punishment  fixed  at  confinement  in  the  State  prison  for  the  period  of  fifteen 
years.  The  evidence  shows  that  the  accused,  Perry  Oakley,  was  at  the  time 
the  marshal  of  the  village,  and  had,  prior  to  the  day  of  the*renoounter. 
arrested  some  of  the  parties  who  were  engaged  in  the  difficulty,  resulting  in 
the  death  of  Newt.  Osborn ;  that  threats  bad  been  made  by  some  of  the 
party  against  Oakley  by  reason  of  his  action  as  marshal,  and  while  all  such 
threats  are  denied,  it  is  manifest  that  bad  feeling  existed  between  the  parties. 
On  the  morning  of  the  day  of  the  killing,  the  deceased,  Newt.  C)6born,  Mc- 
Guire,  the  three  Smiths  and  others,  met  in  Stepstone  under  a  previous 
arrangement,  with  a  view  of  seining  for  fish  in  some  small  6tream  near  by. 
They  bad  a  shotgun  with  them  that  was  the  only  visible  weapon,  and,. before 
leaving,  started  John  Smith,  one  of  their  number,  to  the  town  of  Mt.  Sterling 
after  a  jug  of  whisky.  He  returned  with  the  whisky;  the  fish  bad  been 
caught  and  divided ;  the  whisky  drank,  and  Osborn,  the  two  Smiths  and 
others  were  going  to  McQu Ire's  house  that  evening  to  eat  the  fish  that  bad 
been  assigned  them.  The  bell  rang  at  MoGuire's  house,  who  lived  in  the 
town,  for  supper,  when  the  Smiths  and  Osborn  aod  others  started  in  response 
to  the  be,  11  far  their  meals.  The  parties  seem  to  have  been  noticing  the 
movements  of  each  other  on  that  day,  and  without  any  apparent  cause,  unless 
the  result  of  the  previous  trouble  between  the  town  marshal  and  some  of 
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MoGuire's  party.  After  starting  to  MoGuire's  house,  and  almost  reaching 
it,  John  Smith  left  the  party,  composed  of  Newt.  Osborn,  McKaby,  Henry 
Smith  and  himself,  and  went  over  to  the  store  of  Hlckerson,  where  the  town 
marshal,  Oakley,  was,  and  who  was  in  possession  of  the  store  at  the  request 
of  Hiokerson,  the  latter  being  unwell,  or  perhaps  had  left  the  town  on  that 
day,  and  had  just  returned.  Smith  walked  into  the  store  where  Oakley  and 
his  son  were,  with  bis  hand  on  his  pistol  in  his  breast,  and  placed  himself 
in  front  of  Oakley.  The  latter  asked  Smith  why  he  was  following  him  up; 
if  he  was  following  him  up  to  kill  him?  With  that  remark  the  trouble 
began,  Smith  seizing  Oakley  and  throwing  him  back  on  the  counter,  when 
he,  Smith,  was  shot  and  instantly  killed,  whether  by  Perry  Oakley  or  bis 
son  does  not  distinctly  appear.  "Perry  Oakley  then  left  the  store  and  was 
flred  at  by  McGuire  with  his  shotgun,  several  shots  having  struck  Oakley's 
face.  This  shooting  McGuire  denies,  but  that  Oakley  was  shot  is  evident. 
McGuire  states  that  Newt.  Osborn  and  Henry  Smith,  hearing  the  shooting, 
left  his  bouse,  and,  being  seen  by  Perry  Oakley  and  his  son,  were  both  shot 
down  without  cause.  Perry  Oakley,  the  accused,  says  that  when  McGuire 
shot  him  he  saw  Newt.  Osborn,  the  deceased,  drop  behind  some  bushes;  that 
Osborn  then  flred  at  him  and  he  returned  the  fire,  when  Henry  Smith  in  - 
turn  flred  and  his,  Oakley's,  son  flred  at  Smith,  or  perhaps  both  of  tbera. 
The  Are  from  Perry  Oakley's  gun  took  'Osborn  s  life,  and  that  from  the 
son's  gun  took  the  life  of  Henry  Smith.  There  are  some  four  or  five  wit- 
nesses who  were  lookers  on  at  the  time,  and  all  concur  in  the  statement  that 
Osborn  fired  at  Oakley  before  Oakley  shot  him,  and  while  Hiokerson  and 
others  are  indicted  for  the  killing  also,  alleging  a  conspiracy  to  do  the  act, 
there  is  no  evidence  of  the  slightest -character  showing  any  conspiracy  or 
participation  by  Hickerson  and  those  iudicted  with  him  in  the  killing,  ex- 
cept the  son  of  Oakley,  and,  from  the  evidence,  it  appears  that  he  shot  Henry 
Smith.  There  is  contradictory  and  conflicting  testimoi>y£s  to  the  firing  by 
Osborn,  but  witness  after  witness  swears  that  he  llred  the  first  shot.  Why 
John  Smith  left  the  company  he  was  in  ami  went  to  Hickerson's  store  doea 
not  appear.  That  they  were  under  the  influence  of  liquor,  or  some  of  thein 
at  least,  on  the  fatal  day,  that  inflamed  their  passions  and  led  to  the  trouble, 
is,  we  think,  apparent  from  the  proof:  but  whether  those  killed  were  or  not 
the  aggressors  is  for  the  jury  to  determine  and  not  tbi*  court. 

The  appellant  is  indicti-d  for  the  killingof  Newt.  Osborn.  He  is  he  in* 
tried  for  that  offense  and  none  other,  and,  therefore,  we  see  no  ivhsoo  for  an 
instruction  to  the  jury  that  if  the  accused  brought  on  the  conflict  and  con- 
tinued the  shooting,  he  can  not  rely  on  his  plea  of  self  defense.  The  accused 
was  either  guilty  of  murder  in  shooting  Newt.  Osborn  or  he  acted  in  self- 
defense.  The  rencounter  with  John  Smith  had  ended,  and  Oakley  had  no 
right  to  shoot  Oshorn  unless  in  self-defense  or  from  apparent  necessity.  No 
words  had  passed  between  them,  so  far  as  the  testimony  on  the  part  of  Oak* 
ley  shows.  The  accused  either  flred  -the  first  shot  or  it  was  flred  by  the  de- 
ceased. If  by  the  deceased,  Oakley  was  acting  in  self-defense  when  be 
returned  the  fire;  if  by  Oakley,  he  6hot  without  oause.  Instruction  No.  6, 
therefore,  should  not  have  been  given.  The  fifth  instruction  is  also  errone- 
ous. It  is  not  for  the  jury  to  believe  that  the  accused  had  no  other  safe  or 
apparently  safe  means  of  escape  but  to  kill  the  deceased,  but  they  must  be- 
lieve from  the  evidence  that  the  defendant  believed,  and  had  reasonable 
grounds  to  believe,  that  he  was  in  danger  of  great  bodily  harm,' and  had,  at 
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the  time,  no  other  safe  or  apparently  safe  means  of  protecting  himself,  but 
to  slay  his  adversary,  before  they  can  acquit.  This  doctrine  is  so  well  under- 
stood as  not  to  require  the  citation  of  authorities  to  support  it,  and  it  was 
evidently  a  mere  oversight  on  the  part  of  the  attorney  for  the  State  in  draft- 
ing  the  instructions  given.  The  Instruction  B.  asked  by  the  accused,  should 
have  been  given. 

For  these  errors  the  judgment  below  is  reversed  and  the  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


TYLER  &  LUCKETT  v.  JEWELL,  &c. 
(Filed  Maroh  5,  1889— Not  to  be  reported.) 

1.  Sales  of  infants',  real  estate— Where  one  owns,  jointly  with  another,  real 
estate,  which  can  not  be  divided  without  materially  impairing  It?  value,  he 
may  bring  an  action,  under  section  400  of  the  Code,  against  the  joint  owner* 
although  the  latter  be  an  infant,  and  have  the  property  sold  under  a  decree 
of  court.  ♦ 

2.  Same—The  chancellor  was  authorized  to  order  the  pale  in  this  case,  al- 
though the  title  was  in  the  plaintiff  and  "her  children."  While  the  plain- 
tiff may  hereafter  have  other  children  than  the  defendants,  yet  the  decree  of 
sale  provides  for  re-investment  in  other  real  estate,  the  title  to  be  taken,  in 
all  respects,  like  that  to  the  property  ordered  sold,  and  the  fund  is  under  the 
control  of  the  court,  the  sale  bond  having  been  taken  payable  to  the  master. 

8.  Same—  Under  section  489  of  the  Code,  the  real  estate  of  an  infant  can 
only  be  sold  for  his  debts,  or  a  liability  with  which  he  is  chargeable,  or- 
under  a  decree  in  an  action  brought  by  his  statutory  guardian  to  obtain 
means  for  his  support  and  education  or  a  re-Investment  of  the  proceeds. 

4.  Guardian  ad  litem— Where  it  is  shown  by  an  affidavit  that  all  the  per- 
sons named  in  section  53  of  the  Code  are  plaintiffs  to  the  action  it  is  the  duty 
of  the  clerk  to  appoint  a  guardian  ad  litem  for  the  infant  defendant,  and 
fciimmons  shall  be  served  upon  him.  And  where  the  petition  shows  the  re- 
quired facts  and  is  verified,  ic  is  a  sufficient  affidavit  to  authorize  the  clerk 
to  appoint  a  guardian  ad  litem.  . 

ft.  Amendment  of  return  on  summons— The  officer's  return  upon  the  sum- 
mons, in  stating  that  the  summons  was  served  upon  the  guardian  ad  litem 
fnr  the  infant  defendants  under  fourteen  years  of  age,  omitting  the  name  of 
one  of  the  infants.  After  the  filing  of  exceptions  to  the  sale,  but  before 
action  upon  them,  the  officer  was  permitted  to  amend  his  return  by  supply- 
ing the  omitt+d  name.     Held— That  this  was  proper. 

«.  Guardian  ad  litem— This  court,  by  permitting  the  guardian  ad  litem  ta 
answer  for  all  of  the  infant  defendants,  those  over  as  well  as  those  under 
fourteen  years  of  age,  ratified  the  previous  appointment  of  the  guardian  ad 
litem  as  to  those  over  fourteen  years  of  age. 

W.  Carrico  for  appellants. 

W.  N    &  J.  J.  Sweeney  J  or  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

J.  W.  Jewell  and  his  wife  brought  this  action  against  their  children,  some- 
of  whom  are  over  and  some  under  fourteen  years  of  age,  seeking  the  sale  of 
a  lot  of  ground  in  the  city  of  Owensboro,  which  belonged  jointly  to  the  wife* 
and  children.    The  petition  avers  that  the  owners  are   in  possession :  that 
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they  are  deriving  do  income  from  the  property,  and  it  can  not  be  divided 
without  materially  impairing  Its  value;  that  it  is  unimproved,  and  the 
owners  destitute  of  means  to  improve  it;  that  the  father  is  a  farmer  and  the 
children  living  on  a  farm ;  that  a  sale  of  the  lot  will  redound  to  their  inter- 
est, and  it  is  asked  for  the  purpose  of  re-investment.  It  was  sold  under  a 
judgment  for  this  purpose,  the  appellants  becoming  the  purchasers,  at  con- 
siderably less  than  its  appraised  value,  and  upon  the  sale  being  reported  to 
court  they  excetped  to  its  confirmation,  and  their  exceptions  having  been 
overruled  they  have  appealed,  and  now  urge  that  the  proceedings  are  too  de- 
fective to  pass  a  valid  title. 

The  first  point  presented  is,  that  the  plaintiffs,  J.  W.  Jewell  and  wife, 
had  no  right  to  bring  the  action.  This  is  true,  if  it  be  founded  upon  section 
489  of  the  Civil  Code,  as  the  appellants  contend.  Under  It  the  real  estate  of 
an  infant  can  only  be  sold  for  bis  debt,  or  a  liability  with  which  be  is 
chargeable,  or  under  a  decree  in  an  action  brought  by  his  statutory  guar- 
dian to  obtain  means  for  his  support  and  education  or  a  reinvestment  of  the 
proceeds.  Section  490,  however,  provides:  "A  vested  estate  in  real  property 
jointly  owned  by  two  or  more  persons  may  be  sold  by  order  of  a  court  of 
equity  in  an  action  brought  by  either  of  them,  though  the  plaintiff  or  de- 
fendant be  of  unsound  mind  or  an  infant: 

"1st.  If  the  share  of  each  owner  be  worth  less  than  $100. 

"2d.  If  the  estate  be  in  possession,  and  the  property  can  not  be  dlvidtd 
without  materially  impairing  its  value  or  the  value  of  the  plaintiff's  inter- 
est therein." 

It  is  manifest  this  action  was  brought  under  this  section.  The  property 
was  jointly  held.  The  petition  does  not  aver  that  the  share  of  each  owner 
was  worth  less  than  $100,  although  the  subsequent  proceedings  show  this  to 
be  true ;  but  it  does  set  forth  the  state  of  case  named  in  the  second  subno- 
tion, and  the  mother  being  a  joint  owner,  had  a  right  to  institute  the  action. 

It  matters  not '  that  the  title  was  in  the  mother  and  "her  obildren. "  It  ii 
true  she  may  have  other  obildren,  but  the  decree  of  sale  provides  that  It  is 
for  re-investment  in  other  real  estate,  the  title  to  be  taken,  in  all  respects, 
like  that  to  the  property  ordered  sold ;  and  the  court  selected  its  agent  to  is- 
port  suitable  property  for  this  purpose,  and  the  fund  is  under  the  control  of 
the  court,  the  fale  bond  having  been  taken  payable  to  the  master.  Upon 
the  filing  of  the  petition  the  affidavit  of  Mrs.  Jewel  was  also  filed,  stating  the 
>ages  of  the  children,  and  that  they  had  no  statutory  guardian ;  therefore  a 
guardian  ad  litem  was  appointed  for  them,  and  a  summons  was  then  issued 
and  duly  served  upon  those  over  fourteen  years  of  age,  and,  in  fact,  served 
upon  the  guardian  ad  litem  for  all  those  under  that  age;  but  the  officer,  in 
making  his  return,  failed  to  so  state  as  to  one  of  them.  The  guardian  ad 
litem  subsequently  anwered  for  all  of  them. 

Section  52  of  the  Civil  Code  requires  a  summons  against  an  Infant  tinder 
fourteen  years  of  age  to  be  served  on  his  father;  if  no  father,  then  upon  his 
guardian ;  if  there  be  none,  then  upon  the  mother ;  or,  if  he  have  no  mother, 
then  upon  the  person  in  charge  of  him.  The  amendment  of  January  16, 
1888,  to  this  section  provides  that  where  it  is  shown  by  an  affidavit  of  a 
plaintiff  that  all  the  persons  above  named  are  plaintiffs  to  the  action,  toe 
olerk  shall  appoint  a  guardian  ad  litem  for  the  Infant,  and  the  summons 
«hall  be  served  upon  him. 

In  this  instance  an  affidavit  disclosed  that  there  was  no  statutory  guar- 
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dian.  The  petition,  which  was  verified,  and  should,  therefore,  be  held  for 
the  purpose  to  take  the  plaoe  of  an  affidavit,  showed  that  the  father  and 
mother  were  plaintiffs,  and,  by  fair  inference  from  its  averments,  that  they 
were  in  charge  of  their  children. 

The  servloe  upon  the  guardian  ad  litem  for  the  oblldren  under  fourteen 
years  of  age  was,  therefore,  proper. 

After  the  filing  of  the  exceptions  to  the  6ale,  hut  before  action  upon  them, 
the  officer  who  had  served  the  process  was  permitted  to  amend  his  return,. 
and  state  that  he  had  also  served  it  upon  the  guardian  ad  litem  for  the  in- 
fant whose  name  had  been  omitted  in  the  return. 

It  is  urged  that  this  was  not  an  amendment  of  a  return,  but  the  indorse- 
ment of  an  original  return,  and  that  the  court,  therefore,  had  no  power  to. 
authorize  it.  We  think  otherwise.  It  was  held  by  this  court  at  an  early 
day  that  it  was  proper  to  allow  an  officer,  even  at  a  subsequent  term,  to 
amend  bis  return,  and  that  the  amendment  would  relate  back  and  be  as 
effective  as  if  it  had  been  correctly  returned  at  the  outset.  (Malone,  Chiles 
&  Co.  v.  Samuel,  8  A.  K.  M.,  860. )  The  officer  may  do  so  by  leave  of  court, 
although  out  of  office.  (Newton  v.  Prather,  1  Duvall,  100. )  It  is  apparent 
that  the  absence  of  soon  a  power  would  often  deprive  a  court  of  the  means 
of  doing  justice,  and  there  is  no  good  reason  why  the  right  to  show  what, 
was  really  done  should  not  exist. 

Moreover,  in  this  caso  the  summons  executed  upon  the  guardian  ad  litem 
for  one  of  the  Infants  embraced  them  all  by  name,  and  he  answered  for  all 
of  them,  and  this  he  did  not  do  until  the  summons  bad  been  properly  served 
upon  those  over  fourteen  years  of  age,  and  the  action  of  the  court  in  allow- 
ing such  answer  to  be  filed  should  be  treated  as  a  ratification  of  the  previous 
appointment  of  the  guardian  ad  litem  as  to  those  over  fourteen  years  of  age. 
The  averments  of  the  petition  are  supported  by  testimony,  and  tjie  deed  to 
the  wife  and  children  is  filed,  as  a  part  of  the  record. 

After  the  bringing  of  the  suit  the  father  became  the  statutory  guardian  of 
the  children ;  and  conceding  that  it  was  necessary,  inasmuch  as  it  was  net 
pleaded,  although  the  record  shows  the  share  of  each  to  be  less  than  $100,  yet 
he  came  into  court  and  executed  bond  as  required  by  the  statute.  In  addi- 
tion to  this  a  lien  exist6  upon  the  property  sold  for  the  payment  of  the  pur- 
chase money,  and  it  appears  to  us  not  only  that  the  interest  of  the  infants  is 
amply  and  properly  protected,  but  that  the  appellants  will  acquire  a  valid 
title  to  the  land  as  against  them  when  protected  by  a  pioper  deed. 
Judgment  affirmed. 


GREER  v.  OLDHAM,  &c. 
(Filed  March  7,  1889— Not  to  be  reported.) 
1.  Joinder  of  actions— Execution  liens— In  an  action  to  enforce  a  vendor's 
lien  on  land,  it  having  been  determined  that  no  lien  existed,  the  plaintiff 
filed  an  amended  petition,  asserting  a  lien  upon  the  land  under  two  execu- 
tions whioh  be  bad  caused  to  be  levied  on  the  land  pending  the  action.  The 
defendant  filed  an  answer  to  this  pleading,  making  an  issue  as  to  the  exist- 
ence of  a  lien,  and  also  claiming  a  homestead.  Held— That  while  the  plain- 
tiff bad  no  right  to  proceed  in  this  way,  but  should  have  enforced  his 
execution  lien  by  suing  out  a  venditioni  exponas,  yet  by  failing  to  have  the 
court  aot  upon  a  demurrer  whioh  he  filed  with  his  answer,  he  waived  it,  and 
lost  the  right  to  question  the  mode  adopted  by  the  plaintiff  to  enforoe  bis. 
lien. 
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2.  Judicial  sales— Payment— A  sale  of  the  land  made  under  a  judgment  of 
the  court  having  been  set  aside,  the  defendant  can  not  complain  that  the 
judgment  appealed  from  fails  to  allow  him  a  credit  which  appears  upon  the 
bond  executed  by  the  purchaser  at  that  sale,  as  the  title  to  his  land  has  been 
restored  to  him,  and  it  does  not  appear  that  be  made  the  payment.  This  is 
a  matter  between  the  parties  to  the  bond. 

3.  Homestead— A  vendee  in  part  payment  of  the  purchase  money  executed 
his  note  to  a  creditor  of  the  vendor.  Held— That  while  the  holder  of  that 
note  is  not  entitled  to  a  lien,  yet  as  it  was  executed  for  a  part  of  the  pur- 
chase money,  the  vendee  can  not  claim  a  homestead  as  against  it. 

Price  &  Compton  for  appellant. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

March  7,  1873,  the  Bullingtons  sold  198  acres  of  land  to  the  appellant,  B. 
<3.  Greer,  and  then  executed  to  him  a  deed  therefor,  retaining  a  lien  for 
91,004  of  unpaid  purchase  money  (evidenced  by  bis  note  then  given  to  them), 
but' which  he  refused  to  accept,  because  one  Meredith  Wilson  held  a  mort- 
gage lien  upon  the  land.  In  April  thereafter  the  interested  parties  arranged 
the  matter  by  the  Bullingtons  surrendering  the  note  for  $1,004,  and  in  lieu 
thereof  the  appellant  executed  two  notes,  one  of  which  for  $500  was,  by  the 
request  of  Meredith  Wilson,  executed  to  his  son,  J.  R.  Wilson,  in  satisfac- 
tion of  the  mortgage  lien ;  and  it  was  thereupon  released,  and  tbe  deed  ac- 
cepted by  the  appellant,  Greer.  The  note  so.  executed  having  been  assigned 
to  the  female  appellee,  she  and  her  husband  brought  this  action  upon  it  on 
November  8,  1876,  seeking  a  judgment  both  in  personam  and  the  enforce- 
ment of  an  alleged  lien  upon  the  land  for  its  payment.  December  11,  1876, 
a  personal  judgment  was  rendered  against  tbe  appellant,  upon  which  an 
execution  issued  and  was  levied  upon  the  land  on  January  29,  1877,  but 
nothing  further  appears  to  have  been  done  under  it.  Subsequently  a  judg- 
ment in  rem  was  rendered,  under  which  the  land  was  sold,  and  purchased 
by  one  Beard ;  but  this  sale  was  set  aside  upon  exceptions  to  the  report  filed 
by  another  creditor  of  the  appellant,  who  had  made  himself  a  party  to  the 
action. 

The  sale  bond  executed  by  Beard  shows  a  credit  for  a  certain  6um,  and  it 
is  urged  that  the  judgment  now  complained  of  should  be  reversed,  because  it 
allows  no  credit  for  this  payment.  The  appellant  was  not  a  party  to  the 
«ale  bond,  however,  and  it  does  not  appear  that  he  made  tbe  payment  or 
had  anything  to  do  with  it.  Inasmuch  as  the  sale  was  set  aside,  it  is  a  mat- 
ter between  the  parties  to  the  bond,  and  he  can  not  complain  that  no  credit 
is  now  ullowed  him  on  this  account,  as  bis  property  did  not  pass  from  hiin 
by  the  sale,  nor  did  he  make  the  payment. 

A  second  sale  of  a  greater  portion, of  the  land  was  had  by  a  commissioner, 
and  tbe  appellees  became  the  purchasers  at  a  price  equal  to  their  debt.  This 
sale,  however,  appears  to  have  been  altogether  disregarded  in  tbe  further 
progress  of  the  case,  owing  doubtless  to  the  fact  that  the  appellant  appealed 
to  this  court  from  the  judgment  giving  the  appellees  a  lien  upon  tbe  land, 
and  on  February  18,  1880,  it  was  reversed,  the  grounds  being,  first,  that  tbe 
judgment  also  embraced  a  judgment  in  personam,  although  one  had  been 
previously  rendered ;  second,  because  the  giving  of  the  note  by  Greer  to  the 
creditor  of  his  vendor  was  pro  tan  to  a  payment  upon  tbe  land,  and  a  dis- 
charge of  the  lien  to  that  extent. 
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This  ruling  was  based  upon  the  case  of  McClure,  &o.  v.  Harris,  19  B.  M., 
261,  and  thereby  this  question  In  tbis  case  became  res  judicata,  the  opinion 
holding  that  the  appellant,  Greer,  so  far  as  the  Bullingtons  were  concerned, 
paid  the  purchase  money  and  thereby  extinguished  the  lien  to  the  extent  of 
the  note  by  its  execution  to  Wilson.  The  vendor  was  no  longer  liable  to  his 
creditor,  and  in  the  absence  of  fraud,  mistake  or  some  equitable  ground  for 
relief,  no  lien  existed. 

A  second  execution  was  levied  upon  the  land  on  June  24,  1883,  and  then 
returned  by  order  of  the  appellees.  It  appears  to  have  been  dated  May  25, 
1878.  This  is  manifestly  a  mistake.  The  action  had  not  then  been  brought, 
and  it  is  a  fair  presumption  from  the  return  that  it  issued  on  May  25,  1883. 
In  June,  1888,  the  appellees,  without  objection,  filed  an  amended  petition 
Betting  up  the  levy  of  their  two  executions,  and  asserting  a  lien  upon  the 
land  thereunder.  The  references  in  it  to  the  executions  are  somewhat  con- 
fused as  to  dates,  owing  probably  to  the  mistake  already  alluded  to  in  the 
test  of  one  of  the  executions.     They  were,  however,  a  part  of  the  record. 

It  is  now  urged  that  the  appellees  had  no  right  to  proceed  thus,  but  should 
have  sued  out  a  ven.  ex..  and  by  means  of  it  enforced  their  execution  Hen  if 
one  existed.  Undoubtedly  this  would  have  been  the  proper  course.  No  suffi- 
cient reason  was  presented  in  the  amended  petition  for  not  adopting  it. 

The  appellant,  while  he  filed  a  demurrer  as  a  part  of  his  answer,  neverthe- 
less waived  it  by  a  failure  to  have  action  upon  it;  and  by  filing  his  answer, 
which  made  the  issue  whether  any  lien  existed,  and  also  claimed  a  home- 
stead as  against  the  debt,  he  lost  his  opportunity  to  properly  question  the 
right  of  the  appellees  to  reach  the  property  in  the  mode  adopted. 

The  claim  to  a  homestead  was  properly  rejected.  Although  no  purchase 
money  lien  upon  the  land  existed,  yet  the  note  sued  on  is  as  to  the  appellant 
a  part  of  the  consideration  by  which  he  obtained  it.  While  the  change  of 
payee  operated  as  to  the  vendor  as  a  payment,  and,  therefore,  extinguished 
any  purchase  money  lien,  yet  the  fact  nevertheless  remains  that,  so  far  as 
the  vendee  is  concerned,  he  never  paid  this  much  of  the  purchase  money, 
and  it  is  a  part  of  the  consideration  be  promised  to  pay  for  the  property,  and 
by  means  of  which  he  in  part  obtained  it.  He  is  entitled  to  no  homestead 
as  against  the  purchase  money,  and  as  to  him  the  note  sued  upon  should  be 
regarded  as  in  effect,  as  indeed  It  is  in  fact,  a  part  of  it. 
*  Judgment  affirmed. 


COMMONWEALTH  v.  BOWMAN. 

(Filed  March  7,  1889— Not  to  be  reported.) 

Jurisdiction— The  boundary  line  between  the  States  of  Kentucky  and  Ten- 
nessee being  in  dispute,  a  compact  was  entered  into  between  the  two  States 
prior  to  the  year  1820,  by  which*  it  was  provided  that  a  certain  strip  of  land 
Id  the  State  of  Tennessee  was  the  property  of  and  subject  to  the  disposition 
of  the  State  of  Kentucky,  the  compact  giving  to  Kentucky  the  right  to  make 
all  laws  neoessary  and  proper  for  disposing  of  said  land.  It  was  also  pro- 
vided that  any  grants  made  by  Kentucky  for  this  land  should  be  received  in 
evidence  in  the  oourts  of  Tennessee,  with  the  further  proviso  that  the  land 
referred  should,  not  be  subject  to  taxation  by  the  State  of  Tennessee  for  five 
years,  except  in  so  far  as  it  might  be  appropriated  by  individuals.  Under 
tbis  compact  the  State  of  Kentucky  issued  a  patent  for  a  part  of  the  land  in 
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the  year  1886.  The  State,  by  this  action,  now  seeks  to  cancel  that  patent 
and  reinvest  itself  with  title  upon  the  ground  that  the  patent  was  obtained 
by  fraud.  Held— That  the  courts  of  Tennessee,  and  not  the  courts  of  (hit 
State,  have  jurisdiction. 

S.  F.  J.  Trabue  and  E.  F.  Trabue  for  appellant. 

S.  B.  Dishman  and  N.  A.  Richardson  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

Prior  to  the  year  1820  the  States  of  Kentucky  and  Tennessee,  with  a  view 
of  fixing  definitely  the  boundary  line  between  the  two  States,  appointed 
commissioners  for  that  purpose,  John  J.  Crittenden  and  Robert  Trlmbla 
acting  for  Kentucky  and  Felix. Grundy  and  William  L.  Brown  for  the  Stats 
of  Tennessee.  The  commissioners  having  agreed,  on  the  boundary  line,  pre- 
pared articles  of  agreement  to  that  effect  that  were  ratified  by  the  legisla- 
tures of  the  two  States.  It  was  provided  in  one  of  the  stipulations  of  the 
compact  that  a  oertain  strip  of  land  lying  between  Walker's  line  and  the 
line  of  latitude  86  degrees  and  SO  minutes  north^was  the  property  of  and 
-^  subject  to  the  dispositiou  of  the  State  of  Kentucky,  and  although  within  the. 

^  State  of  Tennessee,  giving  to  Kentucky  the  right  to  make  all  laws  necessary 

and  proper  for  disposing  of  said  land.    (General  Statutes,  article  5,  chap- 
ter 8.) 
£^~  It  was  also  provided  that  any  grant  or  grants  Kentucky  might  make  for 

this  land  should  "be  received  in  evidence  in  all  the  courts  of  law  and  equity 
in  the  State  of  Tennessee,  and  be  available  to  the  party  deriving  title  under 
the  same,"  with  the  further  proviso  "that  the  land  referred  to  In  this  article 
shall  not  be  subject  to  taxation  by  the  State  of  Tennessee  for  five  years,  ex* 
cept  so  far  as  the  same  may  in  the  meantime  be  appropriated  by  individ- 
uals." The  sovereignty  of  the  State  of  Tennessee  has  extended  over  this 
territory  from  the  date  of  the  compact  until  the  present  time,  with  the  right 
only  on  the  part  of  Kentucky  to  dispose  of  it  by  grant  or  otherwise.  Under 
this  compact  the  State  of  Kentucky,  in  the  year  183fi,  issued  a  patent  toons 
Cornelius  Bowman  that  embraces  7,100  acres  of  land  lying  between  Walker's 
line  and  the  line  of  SO  degrees  SO  minutes  north.  The  State  of  Kentucky  is 
now  claiming  that  the  patent  was  for  only  1,400  acres  of  this  land,  the 
patentee,  Bowman,  representing,  at  the  time  he  obtained  the  patent,  that 
other  patents  bad  been  issued,  or  surveys  made,  covering  the  most  of  the 
land  within  his  patent  boundary,  leaving  only  1,400  acres  of  vacant  land. 
That  his  representations  were  false  and  fraudulent,  and  so  known  to  be  by 
him,  be  knowing,  when  he  obtained  the  patent,  that  only  200  acres  of  the 
survey  bad  been  previously  patented.  The  State,  therefore,  seeks  to  cancel 
the  patent  and  re-invest  itself  with  title.  Cornelius  Bowman  is  dead,  and 
one  of  bis  children,  Washington  Bowman,  is  made  a  defendant  to  the  i 
This  patent  had  been  issued  nearly  half  a  century  before  this  present  i 
was  instituted,  and  the  whole  of  the  land  in  controversy  having  been  act- 
ually patented,  and  the  jurisdiction  over  It  by  this  State  entirely  exhausted 
forty-eight  years  ago,  and  that  jurisdiction  or  power  over  it  confined  alone 
to  the  right  to  dispose  of  this  land,  we  perceive  no  reason  for  disturbing  the 
title  of  those  in  possession,  or  the  existence  of  any  jurisdiction  in  this  court 
to  oust  those  from  the  land  within,  the  State  of  Tennessee,  the  courts  of  the 
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latter  having  the  jurisdiction  of  both  the  person  and  the  thing  sought  to  be 
recovered.  A  cancellation  of  the  patent  is,  in  effect,  a  recovery  against 
those  in  possession,  when  it  seems  to  lis  plain,  from  the  oompaot  between 
the  States,  that  when  this  land  was  granted  all  the  power  of  this  State  over 
it  oeased,  and,  if  any  remedy  exists,  it  must  emanate  from  the  oourts  of 
Tennessee.  Besides,  it  appears,  from  the  answer  filed  in  this  case,  that 
much  of  this  land  has  been  sold  and  not  in  the  possession  of  or  claimed  by 
the  heirs  of  the  patentee,  and,  if  the  courts  of  Kentucky  had  the  jurisdiction 
to  determine  the  rights  of  these  parties  after  the  lapse  of  half  a  century,  we 
would  be  reluctant  to  disturb  those  who  entered  under  or  derived  title 
through  this  patentee. 

The  dismissal  of  the  aotion  for  want  of  jurisdiction  was  proper,  and  Is, 
therefore,  affirmed. 


DAVID  LEWIS  v.  COMMONWEALTH. 

(Filed  March  7,  1889— Not  to  be  reported.) 

Criminal  law— Conspiracy— Although  the  indictment  against  appellant 
and  others  for  murder  charges  a  conspiracy,  yet  as  it  was  not  proved  with 
reasonable  certainty  as  to  one  of  the  defendants  that  he  was  a  party  to  the 
conspiracy,  if  any  existed,  he  was  a  competent  witness  for  appellant,  who 
was  tried  separately. 

John  T.  Hazelrigg  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  and  Amos  and  Alv*n  Lewis  were  jointly  indloted  and 
charged  with  the  crime  of  having  conspired  to  murder,  and  pursuant  to  such 
conspiracy,  of  having  murdered  Joseph  Lewis.  The  appellant  was  tried 
separately,  which  resulted  in  his  being  convicted  of  the  crime  charged,  and 
his  punishment  was  fixed  at  confinement  in  the  penitentiary  for  life.  On 
his  trial  he  offered  to  introduce  Alvin  Lewis,  one  of  the  persons  indicted 
with  him,  as  a  witness  for  him.  The  Commonwealth's  attorney  objected  to 
his  Introduction  as  witness,  whioh  objection  was  sustained.  The  record 
shows  bis  evidence  was  material  for  the  appellant;  indeed,  If  true  and  be- 
lieved, it  would  acquit  the  appellant.  This  person  was  rejected  as  a  witness, 
because  the  court  was  of  the  opinion  that  a  conspiracy  was  proven. 

A  careful  investigation  of  the  record  convinces  us  that  It  was  not  proven, 
with  reasonable  certainty,  that  this  boy,  about  sixteen  years  old,  was  in  the 
conspiracy  to  kill  Joseph  Lewis.  We  make  no  comment  In  reference  to  the 
appellant  and  Amos  Lewis  in  this  regard;  nor  do  we  deem  it  prudent,  in 
view  of  the  fact  that  tbe  appellant  Is  to  have  another  trial,  and  Alvin  is  yet 
to  be  tried,  to  give  the  reasons  in  detail  why  we  have  come  to  the  conclusion 
that  the  proof  fails  to  establish,  with  reasonable  certainty,  that  Alvin  was 
in  said  conspiracy. 

For  the  foregoing  error  the  judgment  is  reversed  and  tbe  cause  remanded 
with  directions  to  grant  the  appellant  a  new  trial. 

May  1,  1889—2 
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BARLOW,  &c.  v.  McCLINTOCK. 
(Filed  March  7,  1889-Not  to  be  reported.) 

1.  Judicial  sales— Prior  to  the  sale  of  city  property  under  decree,  notice  of 
the  sale  was  given  through  two  of  the  county  papers  having  an  ex  ten  Rive 
circulation,  and  notices  were  posted  throughout  the  city,  hut  none  were  sent 
to  the  country.  A  large  number  of  persons  were  present  at  the  sale,  and 
the  property  was  offered  in  parcels,  and  in  every  way  most  advantageous  to 
the  owner,  and  finally  was  sold  as  a  whole,  because,  when  offered  in  that 
way,  it  brought  more  money.  Many  witnesses  state  that  the  property  sold 
for  its  full  value.  It  was  appraised  at  $15,(00  and  sold  for  $10,881.  Held— 
That  there  can  be  no  valid  objections  to  the  manner  of  advertising  or  the 
manner  of  the  sale ;  and  there  was  no  such  sacrifice  of  the  property  as  re- 
quires the  chancellor  to  scrutinize  the  proceedings  with  a  view  of  relieving 
the  owner  on  account  of  any  mere  irregularity. 

2.  Same—The  fact  that  one  of  the  appraisers  became  interested  in  the  pur- 
chase is  not  ground  for  sotting  aside  the  sale,  as  he  states  that  he  had  no 
idea  of  making  the  purchase  when  he  went  on  the  ground,  or  at  the  time  of 
the  appraisement,  and  there  is  no  reason  for  discrediting  his  statement. 

A.  Duvall  and  John  Bennett  for  appellants. 

C.  F.  &  A.  R.  Burnam  and  C.  H.  Breck  for  appellee. 

Appeal  from  Madison  Court  of  Common  Pleas. 

Opinioo  of  the  court  by  Judge  Pryor. 

The  case  is  brought  to  this  court  on  exceptions  to  a  report  of  sale  made  by 
the  commissioner.  The  property  sold  is  a  dwelling  house  and  mill,  with 
certain  lots  and  outbuildings  annexed.  The  property  was  appraised  at  $15,000 
and  sold  for  $10,831.  It  is  located  in  the  city  of  Richmond,  and  is  regarded 
as  valuable  property.  It  was  advertised  extensively  by  handbills  and  in  the 
newspapers  of  that  city,  but  at  the  instance  of  the  appellant,  the  own#»r,  the 
day  fixed  for  the  sale  was  postponed,  and  one  of  the  complaints  now  is.  that 
it  was  not  properly  advertised.  The  publication  or  notice  of  the  sale  was 
made  through  two  of  the  county  papers  having  an  extensive  circulation, 
and  the  advertisements  were  posted  throughout  the  city,  but  not  sent  to  the 
county.  A  large  number  of  persons  assembled  on  the  day  of  sale,  and  the 
property  was  offered  in  parcels,  and  in  every  way  most  advantageous  to  the 
owner,  and  finally  was  sold  as  a. whole,  because,  when  offered  in  that  way, 
it  brought  more  money.  The  sale  had  been  delayed  in  the  first  place  at  the 
instance  of  the  owner,  who  had  also  adveiiised  the  property  by  sending 
postals  to  the  country.  There  can  be  no  valid  objection  to  the  manner  of 
advertising  or  the  manner  of  the  sale,  and  from  the  evidence  before  us  wo 
are  inclined  to  adjud^  that  the  property  brought  its  full  value,  or  as  much 
as  it  would  ordinarily  sell  for  when  exposed  for  sale  to  the  highest  bidder. 
That  the  cost  of  erecting  the  buildings  was  double  the  amount  for  which  the 
property  sold  is  doubtless  true,  but,  when  offered  for  sale,  buildings  that 
have  been  standing  for  years  scarcely  ever  bring  more  than  one-balf  of  the 
original  cost  of  construction.  Many  witnesses  place  the  full  value  of  the 
property  at  the  price  for  which  it  was  sold,  and  while  the  property  may  be 
worth  more,  the  evidence  does  not  authorize  a  reversal  of  the  case  that  a  re- 
gale may  be  had. 

It  is  objected  that  one  of  the  appraisers  became  interested  in  I  he  purchase. 
He  swears  that  be  had  no  idea  of  making  the  purchase  when  he  went  on  the 
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ground,  or  at  the  time  of  the  appraisement,  and  there  is  no  reason  for  dis- 
crediting his  statement.  He  oertalnly  appraised  the  property,  from  the  testi- 
mony before  us,  at  as  high  a  prioe  as  it  should  have  been  appraised,  and  as 
this  was  done  when  he  had  no  interest  in  the  bidding,  or  reason  to  believe 
(hat  he  would  become  a  bidder,  we  see  no  reason  for  making  such  an  excep- 
tion available.  After  examining  the  testimony,  we  find  a  fair  sale  was 
made  of  the  property,  and,  from  the  proof,  a  fair  value  paid  for  it,  and  cer- 
tainly no  such  sacrifice  as  would  require  the  chancellor  to  scrutinize  the 
proceedings  with  a  view  of  relieving  the  owner  from  the  effect  that  any 
mere  irregularity  might  have  had  on  the  sale  of  the  property. 
Judgment  affirmed. 


AMOS  LEWIS  v.  COMMONWEALTH. 
(Filed  March  7,  1889— Not  to  be  reported.) 

The  declarations  of  one  of  several  conspirators  after  the  object  of  the  con- 
«piracy  has  been  accomplished,  and  the  conspirators  have  disbanded,  can  not 
be  used  as  evidence  against  the  otber6. 

W.  W.  MoGuire  and  John  T.  Hazelrigg  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  indiotment  charges  the  appellant  and  David  Lewis  and  Alvin  Lewis 
with  the  crime  of  having  murdered  Joseph  Lewis  pursuant  to  a  conspiracy 
entered  into  by  them  for  that  purpose. 

The  appellant  had  a  separate  trial,  which  resulted  in  convicting  him  of 
the  crime  charged,  and  fixing  his  punishment  at  confinement  in  the  peniten- 
tiary for  life.  On  the  appellant's  trial  the  Commonwealth  was  permitted  to 
prove,  over  the  objections  of  appellant,  that,  after  the  examining  trial  of 
the  appellant  and  David  and  Alvin  Lewis,  and  while  they  were  in  the  wagon 
Which  was  to  convey  them  to  jail,  David  Lewis  called  Albert  Peyton  to  the 
wagon  and  whispered  in  Peyton's  ear,  saying  to  him  "to  tell  John  and 
Frank  Lewis  to  work  head  work  and  get  Jesse  Cogswell  out  of  the  country." 
Jesse  Cogswell  was  the  most  important  witness  against  appellant  and  David 
Lewis.  An  effort  by  either  one  of  the  defendants  to  get  Cogswell  out  of  the 
way  might  be  regarded  by  tho  jury  as  a  strong  circumstance  against  him. 
Therefore,  if  the  evidence  was  incompetent  as  against  the  appellant  the  ease 
must  be  reversed. 

The  trial  court,  doubtless,  held  that  the  evidence  was  competent  upon  the 
ground  that  a  conspiracy  was  charged,  and,  in  the  opinion  of  the  judge, 
"proven  with  reasonable  certainty.  If  it  be  true  that  a  conspiracy  was  proven, 
the  conspiracy  was  entered  into  for  the  purpose  of  killing  Joseph  Lewis, 
Which  had  been,  some  time  since,  accomplished.  It  is  a  well-settled  rule 
that  the  declarations  of  one  conspirator,  aft*-r  the  object  of  the  conspiracy 
has  been  accomplished,  and  the  conspirators  have  disbanded,  can  not  be 
used  as  evidence  against  the  others.  Also,  if  it  be  said  that  evidence  was 
mode  competent  by  reason  of  the  fact  that  the  appellant  was  present  and 
might  have  heard  it,  the  answer  is :  First,  it  is  reasonably  certain  that  he 
did  not  hear  it;  second,  if  he  did  hear  it  it  was  not  a  charge  against  him, 
nor  did  it  tend  to  establish  bis  guilt,  for  it  expressed  tho  desire  of  David 
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Lewis  alone.    As  the  case  is  to  be  sent  back  for  a  new  trial,  we  refrain  fress 
writing  any  more  in  reference  to  the  evidence. 

For  the  foregoing  error  the  case  is  reversed,  with  directions  to  grant  the* 
appellant  a  new  trial. 


LEATHERMAN  v.  TIMES  CO.,  &o. 

(Filed  February  28,  1889.) 

Suing  wrong  party— Limitation— When  a  plaintiff  brings  his  action  against 
the  wrong  party,  and  after  the  statute  of  limitations  has  fully  run,  amends; 
his  petition  and  brings  in  new  parties  as  defendants,  the  new  parlies  thus 
brought  In  may  rely  upon  the  statute  of  limitations  as  a  defense. 

"The  Times  Co."  was  sued  as  a  corporation  for  an  alleged  libel,  and  an- 
swered without  disclosing  whether  or  not  it  was  an  incorporated  institution. 
After  more  than  a  year  the  defendant  filed  an  amended  answer,  setting  op 
the  fact  that  it  was  not  incorporated,  and  thereupon  the  plaintiff  filed  an 
amended  petition,  alleging  that  the  allegation  of  the  original  petition  that 
the  defendant  was  a  corporation  was  a  mistake,  and  that  the  "Times*'  waa 
a  private  concern,  owned  and  published  by  certain  individuals  as  partners. 
who  were  made  defendants,  and,  upon  being  summoned,,  filed  an  answer 
pleading  the  one  year's  statute  of  limitations.  The  original  summons  waa 
Berved  on  one  of  these  defendants  as  the  business  manager  of  the  supposed 
corporation.    Held— That  the  action  is  barred. 

J.  M.  Chatterson  and  Baker,  Kinney  &  Kinney  for  appellant. 

F.  Hagan  for  appellees. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  in  November,  1884,  commenced  action  against  the  Times 
Co.  as  an  incorporated  institution  for  the  purpose  of  printing  and  publishing 
a  newspaper  called  the  Louisville  Time?,  etc.,  and  Dr.  Keller.  The  appel- 
lant sought  to  recover  damages  for  an  alleged  libel  published  in  said  paper 
upon  him.  The  appellant  dismissed  the  action  as  to  Dr.  Keller.  An  answer 
was  filed  in  the  name  of  the  Times  Co.  without  disclosing  whether  or  not  it 
was  an  incorporated  Institution  or  merely  a  private  concern,  alleging  the 
truth  of  the  libelous  matter  charged.  The  pleadings  having  been  made  up 
for  more  than  a  year,  the  Times  Co.  filed  an  amended  answer,  disclosing  the 
fact  that  it  was  not  Incorporated.  Thereupon  the  appellant  filed  an  amended 
petition,  setting  up  the  fact  that  his  allegation  that  the  Times  Co.  was  a 
corporation  was  a  mistake,  and  that  the  times  was  a  private  concern,  owned 
and  published  by  the  appellees,  Haldeman  &  Logan,  as  partners.  These 
two  partners  were  summoned  to  answer  this  amended  petition.  They  an- 
swered, among  other  things,  that  more  than  one  year  having  elapsed  sines 
the  publication  complained  of,  the  action  against  them  was  barred  by  ths 
statute  of  limitation  of  one  year.  The  lower  court  deeming  the  reply  to  Ibis 
plea  insufficient,  sustained  a  demurrer  to  it,  and  the  appellant  declining  to 
plead  further,  his  action  was  dismissed.  The  sole  question  is,  waa  the  de- 
murrer properly  sustained?  The  appellant,  in  support  of  his  contention  thai 
the  demurrer  was  improperly  sustained,  relies  upon  the  case  of  Heckmakn's 
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Adm'r  v.  L.  &  N.  R.  R.  Co.,  9  Ky.  Law  Rep.,  897  (opinion  by  Chief  Justice 
Iiewls).  In  that  case  the  administrator,  by  mistake,  sued  the  Louisville, 
Cincinnati  &  Lexington  Railway  Co.  for  an  injury  to  his  intestate,  result- 
ing in  his  death.  An  answer  was  filed,  apparently  in  the  name  of  said  oora- 
pany.  It  was  discovered  afterwards  that  the  L.  &  N.  R.  R.  Co.  operated  the 
road,  and  did  the  injury  oom plained  of  instead  of  the  Louisville,  Cincinnati 
■&  Lexington  Railroad  Co.,  and  that  the  L.  <te  N.  R.  R.  Co.  had,  in  faot, 
Hied  the  answer.  Upon  the  discovery  of  the  mistake  the  true  state  of  case, 
by  amendment,  was  set  up.  and  judgment  was  asked  against  the  L.  &  N. 
R.  R.  Co.  To  the  action,  as  amended,  the  L.  &  N.  R.  R.  Co.  Interposed  the 
plea  of  the  statute  of  limitations.  It  was  held  that  where  a  person  against 
whom  a  cause  of  action  exists  is  6ued  by  the  wrong  name,  and  a  summons 
Is  served  upon  him,  though  in  his  wrong  name,  and  he  appears  and  files  an 
-answer,  though  in  the  name  by  which  he  was  sued,  he  is  thereby  effectually 
brought  before  the  court.  Thus,  if  a  person,  having  a  cause  of  action  against 
A,  sues  him  in  the  name  of  B,  and  A  is  served  with  summons  in  the  name 
of  B,  and  answers  in  that  name,  he  thereby  adopts  the  alias,  and  effectually 
brings  himself  before  the  court. 

Here  the  attempt  was  made  to  bring  the  Times  Co.  before  the  court  as  a 
•corporation,  and  to  recover  judgment  against  it  as  a  corporation,  but  no 
auoh  corporation  was  in  existence:  therefore,  the  Times  Co.,  representing 
Individuals  as  partners,  and  not  a  corporation,  such  individuals  were  not 
brought  bf  fore  the  court  by  filing  the  action  against  the  Times  Co.  and 
issuing  summons  thereon  in  that  name  alone.  Had  the  appellee  been  made 
defendants  to  the  original  action  in  connection  with  the  Times  Co.  as  an 
alleged  corporation,  and  had  been  summoned  and  answered,  or  had  appeared 
and  answered  without  having  been  summoned,  in  such  case  the  mistake  in 
aulng  the  Times  Co.  as  a  corporation  would  not  have  availed  the  appellees 
-on  their  plea  of  the  statute  of  limitations.  But  the  appellees,  as  the  owners 
of  the  Times,  were  not  made  defendants  until  more  than  a  year  after  the 
oause  of  action  had  accrued ;  therefore,  this  case  is  wholly  unlike  the  Heck- 
man  case,  supra.  But  the  case  falls  within  the  prinolple  that  where  a  plain- 
tiff commences  his  action  against  the  wrong  party  (here  no  such  party  was 
in  existence),  and,  after  the  statute  of  limitations  has  fully  run,  amends  his 
petition  by  bringing  in  new  parties  as  defendants,  the  parties  so  brought  in 
may  successfully  rely  upon  the  statute  of  limitations  as  a  defense.  Also,  as 
Intimated,  the  bringing  of  the  action  against  the  Times  Co.  by  that  name 
did  not  have  the  effect  of  bringing  the  individual  members  of  the  company 
before  the  court,  nor  of  suspending  the  statute  of  limitations  as  to  them;  for 
the  statute  of  limitations  is  not  suspended  by  merely  filing  the  petition  in 
the  proper  court,  but  a  summons  must  be  Issued  against  the  defendants  be- 
fore the  statute  is  suspended.  The  fact  that  the  original  summons  was 
aerved  by  the  sheriff  upon  the  appellant,  Logan,  as  the  business  manager  of 
the  supposed  corporation,  defendant,  did  not  have  the  effect  to  bring  him 
before  the  court  as  a  defendant. 
The  judgment  is  affirmed. 
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DOTY  v.  LOUISVILLE  BANKING  CO. 

(Filed  March  9,  1889— Not  to  be  reported. ) 

Husband  and  wife— Fraudulent  conveyances— A  conveyance  of  land  by 
husband  to  wife  pursuant  to  an  agreement  by  the  husband  to  invest  the  pro- 
ceeds of  the  wife's  land  in  other  land  for  her  benefit,  or  to  give  to  her  other 
land  in  lieu  of  land  she  had  united  with  him  in  conveying,  was  not  fraudu- 
lent as  to  the  husband's  creditors,  although  the  conveyance  was  not  executed 
for  several  years  after  the  agreement  was  made. 

Wm.  Lindsay  and  W.  McKee  Duncan  for  appellant. 

Barnett,  Noble  &  Barnett  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  oourt  by  Judge  Pry  or. 

This  is  a  controversy  between  the  wife  of  I.  M.  Doty  and  the  Louisville 
Banking  Company,  the  latter  seeking  to  cancel  a  conveyance  made  to  Mrs. 
Doty  by  her  husband  on  the  ground  that  it  was  executed  in  fraud  of  the 
rights  of  creditors.  The  appellee  held  a  note  as  a  collateral  to  secure  the 
payment  of  a  debt  that  was  owing  it,  and  upon  this  collateral  the  husband, 
I.  M.  Doty,  was  liable  as  one  of  the  sureties. 

Suit  waS  Instituted  on  the  note  and  a  judgment  obtained,  upon  which  an 
execution  issued  that  was  returned  by  the  proper  officer  no  property  found, 
and  Doty  having  conveyed  his  land  to  his  wife,  this  action  was  to  subject  it 
to  the  payment  of  the  debt. 

At  the  time  of  the  marriage  of  Doty,  his  wife,  or  shortly  after,  was  the 
owner  of  two  or  more  tracts  of  land  in  the  county  of  Barren,  and  ot  personal 
property,  all  of  the  value  of  near  $15, OCX).  The  husband  was  desirous  of  sell- 
ing this  land  and  investing  it  in  land  in  Garrard  county.  The  wife  opposed 
the  investment  for  some  time,  but  finally  yielded  on  the  agreement  that  the 
proceeds  of  her  property  should  be  invested  for  her  in  land  in  Garrard 
oounty.  The  land  was  sold  in  the  year  1870  and  no  investment  made,  hut 
the  title  to  the  land  in  Garrard,  purchased  by  the  husband,  was  taken  in  his 
own  name.  This  purchase  only  amounted  to  thirty  or  forty  aores;  the  bal- 
ance of  the  land,  forming  the  tract  sought  to  be  subjected,  the  husband  in- 
herited from  his  father.  It  appears  that  the  wife,  after  the  removal  from 
Barren  county  to  Garrard,  went  with  her  husband  to  the  town  of  Lancaster 
to  see  tlieir  attorney  and  have  him  to  prepare  the  conveyance.  They  found 
the  attorney  absent,  and  on  their  return  home  ber  husband  was  taken  sick 
and  was  confined  to  his  house  for  near  fourteen  months,  and  the  matter  was 
in  this  way  neglected  and  no  deed  made  until  the  year  1885.  The  wife's 
claim  was  continually  asserted  against  the  husband  until  the  deed  was 
made.  There  is  no  creditor  of  the  wife  or  husband  complaining  because  of 
oredlt  given  the  husband  for  necessaries  furnished  himself  and  family,  or 
the  consent  of  the  wife,  by  executing  liens  upon  the  land,  in  such  a  way  as 
would  indicate  a  purpose  to  yield  her  claim  in  favor  of  creditors. 

The  debt  for  which  her  husband  was  bound  was  evidenced  by  a  note  upon 
which  he  was  only  the  surety,  and  that  had  been  placed  with  the  appellant, 
a  banking  house  in  the  city  of  Louisville,  as  collateral  security  for  another 
debt  in  which  the  husband  had  no  interest,  and  from  which  neither  himself 
nor  wife  had  ever  derived  any  benefit.     In  the  case  of  Mead  v.  Stairs,  decided 
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at  the  last  term  (ante,  page  702),  the  husband  had  invested  bis  own  means 
In  the  mill  property,  or  there  was  no  proof  that  the  money  of  the  wife  ever 
found  its  way  in  the  investment.  The  wife  had  united  In  a  mortgage  to 
creditors  on  the  identical  property,  the  proceeds  of  wbioh  she  claimed  as 
against  creditors  living  in  the  same  town,  and  who  had  the  right  to  believe, 
from  her  own  conduct  and  silence,  that  the  property  belonged  to  the  hus- 
band. Heie  the  debt  was  not  oreated  by  the  husband  for  himself  or  his  wife. 
The  husband  was  not  primarily  liable  on  the  paper.  No  creditor  has  been 
misled  by  the  conduct  of  the  wife,  or  given  o  red  it,  so  far  as  this  record  shows, 
to  the  financial  standing-of  the  husband  by  reason  of  any  knowledge  as  to  the 
manner  in  which  he  held  the  title  to  this  realty.  The  liability  of  the  hus- 
band is  fixed  by  reason  of  the  bond  alone.  He  was  under  no  moral  obligation 
to  pay  the  debt.  The  equity  of  the  wife  existed  by  reason  of  the  agreement 
with  the  husband,  and  his  appropriation  of  her  means  in  the  purchase  of  the 
land  that  is  embraced  in  the  conveyance,  and  having  been  invested  with  the 
legal  title  to  that  which  her  own  estate  purchased,  we  perceive  no  reason  for 
disturbing  it.  It  was  a  reasonable .  and  proper  settlement  on  the  wife,  and 
her  husband,  in  making  the  deed,  did  that  which,  in  law  and  morals,  he 
should  have  done  years  before.  This  view  of  the  question  is  sustained  by 
the  oases  of  Miller  v.  Edwards.  7  Bush,  394,  and  Campbell  v.  Campbell,  79 
Ky.,  895.  (3  Ky.  Law  Rep.,  15.)  Nor  was  the  transaction  held  fraudulent 
by  the  chancellor  below,  and  the  question  really  presented  here  is,  did  the 
agreement  between  the  husband  and  wife  embrace  the  entire  tract  of  one 
hundred  acres  or  only  a  part  of  it?  The  court  below  held  that  it  only  em- 
braced that  much  of  the  land  inherited  by  her  husband  from  bjs  father,  and 
the  balance  of  the  tract  was  subjected  bceause  not  within  the  terms  of  the 
agreement.  While  the  wifo  on  cross  examination  stated  that  it  was  the  land 
inherited  by  her  hushand  from  his  father,  as  far  as  it  would  go,  she  did  not 
mean  that  the  agreement  was  limited  to  that  much  of  the  tract.  The  entire 
statement  of  the  wife  shows  that  both  husband  and  wife  understood  that  it 
included  tbe  land  owned  by  him.  In  fact  she  states  that  the  husband  agreed, 
if  she  would  consent  to  sell  her  land,  he  would  give  to  her  his  land  in  Gar- 
rard as  far  as  it  goes.  With  the  conviction  that  the  wife's  claim  is  founded 
upon  an  agreement  that  was  both  just  and  equitable,  and  being  now  invested 
with  the  legal  title,  we  think  the  chancellor  erred  in  depriving  her  of  any 
part  of  the  land. 
The  judgment  is  reversed,  with  directions  to  dismiss  the  petition. 


CONGER.  &c.  v.  BERGMAN. 

f Filed  March  9,  1889— Not  to  be  reported.) 

Taxation—A  tax  can  not  be  imposed  on  the  lands  lying  on  each  side  of  a 
public  road  to  pay  the  entire  cost  of  grading  and  macadamizing  the  road. 
(Graham  v.  Conger,  9  Ky.  Law  Rep.,  133. ) 

Lane  &  Burnett  for  appellants. 

Robert  J.  Elliott  and  J.  S.  Pirtle  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 
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Opinion  of  the  court  by  Chief  Justice  Lewis. 

Under  an  act  approved  April  21,  1882,  a  contract  was  let  to  appellant  to 
grade  and, macadamize  the  Fountain  Ferry  road  from  the  limits  of  the  city 
of  Louisville  to  the  Ohio  river,  to  be  paid  for  by  an  assessment  of  tax  on 
lands  lying  within  800  feet  of  and  on  each  side  of  the  road. 

Having  completed  the  work  which  was  received,  and  all  other  requirements 
of  the  act  having  been  complied  with,  appellant  brought  this  action  to  en- 
force his  alleged  lien  on  the  land  of  appellee  within  the  prescribed  boundary 
for  payment  of  his  quota  of  tax  assessed  under  the  act. 

The  case  of  Graham  v.  Conger,  9  Ky.  Law  Rep..  183,  involved  the  same 
questions.  The  action  was  to  enforce  a  lien  in  favor  of  appellant  for  the 
same  work  on  the  same  road,  as  is  the  case  here,  and  if  the  decision  rendered 
in  that  case  is  to  be  adhered  to  in  this,  appellant  is  without  a  cause  of  action 
against  appellee.  For  there  it  was  held  that  a  tax  for  a  public  purpose 
could  not  be  imposed  in  such  manner  and  upon  the  property,  as  provided  In 
the  act ;  and  that  the  system  of  street  improvements,  when  applied  to  high- 
ways in  the  country,  was  a  plain  departure  from  that  character  of  equality 
constituting  the  basis  of  taxation  according  to  the  Constitution. 

For  the  same  reasons  therein  given,  it  must  be  held  no  lien  exists  upon 
the  land  of  appellee  to  pay  for  the  work  done  under  the  act  by  appellant,  if 
the  facts  exist,  as  shown  by  the  record. 

Judgment  affirmed. 


HYLAND  v.  SHORT  ROUTE  RAILWAY  TRANSFER  CO. 
(Filed  March  9,  1889— Not  to  be  reported.) 

1.  Construction  of  railroad  along  street—A  railroad  may,  under  legislative 
authority,  be  construed  along  a  street,  provided  it  Tie  so  done  as  not  to  inter 
fere  with  the  reasonable  use  of  the  street  in  the  usual  modes,  and  a  mere  in- 
convenience or  decline  in  the  value  of  his  property  from  the  use  of  a  street 
for  such  a  purpose  will  not  entitle  an  abutting  lot  owner  to  relief.  It  is 
only  when  such  a  use  becomes  destructive  of  the  primary  purpose,  and  the 
abutting  lot  owner  is  deprived  of  its  use  for  suoh  purpose,  that  he  will  he 
beard. 

2.  Injunction— Relief  by  injunction  should  not  be  afforded  in  such  a  case, 
unless  the  evidence  clearly  shows  the  existence  of  the  right  and  its  invasion, 
and  that  such  a  remedy  is  necessary  to  adequate  relief. 

While  the  plaintiff  in  this  case  may  be  entitled  to  legal  redress,  the  record 
does  not  show  such  an  iujury  as  will  authorize  an  injunction. 

R.  C.  Davis  and  Matt  C Doner ty  for  appellant. 

Bullitt  &  Harris  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  James  Hyland,.  is  the  owner  and  resides  upon  a  lot  thirty 
feet  in  width,  extending  from  Rowan  street  to  Portland  avenue,  in  the  city 
of  Louisville.      His  house  fronts  upon  the  last-named  street. 

The  appellee,  under  sanction  from  both  the  legislature  of  the  State  and 
the  genera]  council  of  the  city,  being  about  to  construct  a  double  track  for 
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its  railroad,  from  near  one  corner  of  the  lot  upon  Rowan  street  diagonally 
across  the  street,  and  in  such  direction  that  the  track  would  be  in  front  of 
the  lot,  but  gradually  receding  from  it,  the  appellant  brought  this  aotion  to 
prevent  it,  upon  the  ground,  first,  that  it  would  be  an  illegal  diversion  of 
the  use  to  which  the  street  had  been  dedicated  ;  and  second,  because  it  would 
deprive  him,  as  an  abutting  lot  owner,  of  the  reasonable  use  of  the  street. 
A  temporary  injunction  against  its  construction  was  sought,  but  refused  by 
the  chancellor,  beoause  it  would  not  per  se  unreasonably  obstruct  the  appel- 
lant in  the  use  of  the  street;  and  whether  it  would  in  effect  do  so  when  con- 
structed, and  be  specially  injurious  to  him,  was  conjeotural;  and  if  it  should 
•so  result,  his  remedy  by  compensation  in  damages  was  entirely  adeuuate  to 
protect  him. 

After  the  road  had  been  built  across  the  street,  he  filed  an  amended  petition 
so  stating,  and  also  averring  that  be  was  thereby  deprived  of  the  reasonable 
Use  of  it.  The  prayer  is  that  the  appellee  be  enjoined  from  maintaining  and 
operating  the  tracks,  three  in  number.  It  was  denied  below,  and  the  appel- 
lant has  appealed. 

The  6treet  is  sixty  feet  wide,  twelve  feet  of  it  being  in  use  for  the  side- 
walks on  each  side.  There  is  no  complaint  of  obstruction  in  its  use,  save 
from  cars  upon  the  tracts.  The  appellant  testifies,  in  substance,  that  the 
tracks  do  not  per  se  injure  the  street  for  use.  The  rails  have  been  sunk  to 
the  level  of  the  pavement,  and  the  tracks  so  constructed  that  they  do  not  in 
themselves  interfere  with  the  travel.  In  fact  the  testimony  tends  to  show 
that  the  street  at  this  point  is  in  better  condition  now  than  it  was  prior  to 
the  building  of  the  railroad,  and  but  a  very  small  portion,  a  mere  corner  of 
the  sidewalk  in  front  of  appellant's  lot  is  taken. 

The  appellee  is  not  a  trespasser.  It  entered  upon  the  street  by  legislative 
sanction,  and  with  the  approval  of  the  city.  So  far  as  the  general  public  is 
concerned,  it  unquestionably  has  the  right  to  maintain  and  operate  its  road. 

It  is  now  too  well  settled  in  this  State  to  need  the  citation  of  authority, 
that  where  private  property  has  been  acquired  for  a  certain  puhlio  use,  it 
may  be  applied  to  any  new  mode  of  user  in  line  with  the  primary  purpose, 
and  that  a  railroad  may,  therefore,  be  constructed  along  a  street,  provided  it 
\^e  so  done  as  not  to  interfere  with  the  reasonable  use  of  it  in  the  usual 
modes.  The  abutting  lot  owner  has  a  right  to  the  use  of  the  street.  It  does 
not  matter  whether  he  owns  the  fee  in  the  street  subject  to  the  public  use  or 
not,  since  be,  as  an  adjacent  owner,  has  a  peculiar  private  right  in  it,  which 
attaches  to  bis  lot,  and  which  the  law  will  protect.  He  is  entitled  to  the 
reasonable  use  of  it  in  all  the  ordinary  ways.  It  is  an  easement  attaohing 
to  his  lot;  an  incident  of  his  title;  but  while  all  this  is  true,  yet  he  can  not 
Domplaln  to  a  court  of  a  mere  inconvenience  <*r  deoline  in  the  value  of  his 
property,  aiising  from  the  use  of  the  street  by  the  public  in  the  way  of  im- 
proved modes  of  travel.  It  is  only  when  the  use  becomes  destructive  of  the 
primary  purpose,  and  he  is  deprived  of  its  reasonable  use  for  such  purpose, 
that  he  will  be  heard.  The  construction  of  a  railroad  over  a  street  is  not 
per  se  an  illegal  invasion  of  his  right.  (Cosby,  &o.  v.  O.  &  R.  R.  Co.,  10 
Bush,  988.)  Whether  be  can  complain  depends  not  upon  the  existence  of  the 
railroad,  but  the  manner  of  its  construction  and  operation.  If  he  be  thereby 
deprived  of  the  reasonable  use  of  the  street,  he  may  apply  to  the  courts  for 
relief;  but  if  be  be  merely  inconvenienced  or  suffer  some  remote  consequen- 
tial Injury,  it  is  damnum  absque  injuria. 
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The  Kentucky  cases  supporting  these  views  will  be  found  collated  in  Fal« 
ton,  &c.  v.  Short  Route  R.  Transfer  Co.,  &c,  9  Ky.  Law  Rep.,  291. 

The  testimony  in  this  case  is  conflicting  as  to  whether  the  appellant  it 
deprived  of  his  right  to  the  reasonable  use  of  the  street  by  the  running  of 
trains  of  cars  over  it.  The  track  next  to  bis  lot  is  used  less  than  the  other 
two,  and  the  evidence  tends  to  show  that  all  of  them  are  rarely,  if  ever,  in 
use  at  the  same  time;  and  when  even  one  of  them  is  not,  the  street  admits 
of  travel. 

Undoubtedly  the  operation  of  the  road  is  an  inconvenience  and  annoyance 
to  the  appellant.  It  may  even  be  such  an  injury  as  entitles  him  to  legal  re- 
dress; but  if  so.  it  does  not  sufficiently  appear  in  this  record  to  authorize  a 
oourt  to  afford  it  by  the  summary  means  of  injunction,  and  especially  when 
that  from  which  the  injury  results  has  been  authorized  by  the  sovereign 
legislative  power,  and  the  injured  party  has  a  complete  remedy  by  way  of 
damages  for  any  direct  injury. 

Relief  by  injunction  should  not  be  afforded  in  such  a  case  unless  the  evi- 
dence clearly  shows  the  existence  of  the  right  and  its  invasion,  and  that 
such  a  remedy  is  necessary  to  adequate  relief.  As  said  in  L.  &  O.  R.  R.  Co. 
v.  Applegate.  &c.  8  Dana,  289,  not  "unless  strong  reasons  for  doing  it  be 
conclusively  manifested." 

.  Such   a   state   of   case   is  not  presented  and   the   judgment  is,  therefore, 
affirmed. 


CITY  OK  FRANKFORT  v    GAINES  &  CO. 
(Filed  December  18.  1888.) 

1.  Municipal  taxation— Taxation  of  whisky  of  unknown  owners— While 
whisky  in  the  possession  of  distillers  belonging  to  nonresidents  of  the  State, 
or  other  persons  whose  names  are  unknown  to  the  assessing  officer,  may,  fer 
purposes  of  State  taxation,  be  properly  assessed  against  the  distillers  having 
the  possession,  it  can  not  be  so  assessed  for  city  taxation  where  no  authority 
is  given  the  city  by  its  charter  to  cause  property  to  be  listed  by,  or  taxes  to 
be  collected  from,  any  other  person  than  the  owner.  And  as  no  such  au- 
thority is  conferred  upon  the  city  of  Frankfort  by  its  charter,  appellees,  dis- 
tillers, are  not  responsible  to  the  city  for  taxes  on  whisky  which  was  no 
longer  owned  by  them  when  It  was  assessed  as  their  property,  although  still 
in  their  bonded  warehouses. 

3.  Same— A  license  tax  paid  by  appellees  to  the  city  on  their  business  as 
wholesale  liquor  merchants  was  not  a  discharge  of  taxes  on  whisky  in  their 
bonded  warehouses,  owned  by  them,  as  their'  business  as  wholesale  liquor 
merchants  was  entirely  distinct  from  that  of  manufacturing  whisky. 

George  C.  Drane,  John  L.  Scott  and  \V.  C.  Herndon  for  appellant. 

A.  Duvall.  I).  \V.  Lindsay  and  Win.  Lindsay  for  appellees. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

W.  A.  Gaines  <&  Co.  instituted  this  action  to  enjoin  the  board  of  council- 
men  of  the  city  of  Frankfort  from  taxing,  for  municipal  purposes,  any  part 
of  27,o()o  barrels  of  Whisky  assessed  as  the  property  of  that  firm  for  the  year 
1884,  at  the  value  »f  S31fl,000.  or  of  26,889  barrels  assessed  in  the  same  way  for 
the  year  1835  at  1215,000,  and  also  the  marshal  and  collector  of  the  city  from 
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tolling  their  property  levied  on  to  pay  such  taxes.  And  judgment  having 
been  rendered  perpetuating  the  injunction  as  prayed  for  in  the  petition,  the* 
defendants  have  brought  this  appeal. 

It  appears  that  W.  A.  Gaines  &   Co.,  previous  to  and   during  the  years 
named,  owned  and   operated,  within  the  corporate  limits  of  Frankfort,  a 
very  large  distillery,  connected  with  and  contiguous  to  which,  as  required: 
by  law  of  Congress,  are  bonded  warehouses  for  storing  the  whisky  manufac- 
tured until  the  taxes  due  the  United  States  government  are  paid.    The  evi- 
dence in  this  case  shows,  however,  that  of  the  27,000  barrels  in  the  ware- 
houses January  10,  1884,  all  except  4,602  barrels  had  been   sold,  and  of  the- 
26,889  barrels  there  January  10, 1885,  all  but  6,852  barrels  had  been  sold.    But. 
though  it  appears  from  the  evidence  the  purchasers  of  the  whisky  are  non- 
residents of  Frankfort,  it  is  not  shown  by  the  assessor's  book,  nor  does  tiny 
one  for  the  firm  undertake  to  state  who  the  owners  of  any  part  of  the  whisky 
sold  were  at  either  date  mentioned,  and  it  is  probable,  as  the  warehouse  re- 
ceipts evidencing  ownership  are  assignable,  the  fact  can  not  be  readily  ascer^ 
tained. 

By  an  act  passed  in  1889  the  city  council  of  Frankfort  was  authorized  to 
cause  all  stores,  grooeries  and  business  houses  within  said  city  to  be  classi- 
fied, and  to  tax  each  wholesale  store  not  exceeding  1250,  provided  that  goods 
in  such  stores  so  taxed  according  to  their  class  shall  not  be  valued  and  in- 
cluded in  the  assessment  of  property  for  taxation  in  said  city.  It  appears 
that  W.  A.  Gaines  &  Co.  own  and  occupy  a  storehouse  in  a  ward  in  the  city- 
different  from  the  one  in  which  are  the  distillery  and  warehouse  buildings, 
where,  as  shown  by  the  license  issued  to  them,  they  carry  on  the  business  of 
wholesale  liouor  merchants.  And  because  a  license  tax  of  $250  was  paid  by 
them  on  that  business,  each  of  the  years  named,  it  is  contended  the  hoard  of 
oouncilmen  is'precluded  from  collecting  an  ad  valorem  tax  on  the  whisky 
manufactured  at  the  distillery  and  stored  in  the  adjacent  bonded  warehouses. 

It  is  to  us  clear  that,  in  fact,  as  well  as  in  contemplation  of  the  statute, 
the  business  of  wholesale  liquor  merchants,  as  carried  on  by  the  firm  of  W. 
A.  Gaines  &  Co.,  is  entirely  distinct  from  that  of  manufacturing  whisky. 
"The  evidence  is  there  is  never  at  one  time  more  than  one  hundred  barrels  of 
whisky  In  the  storehouse,  and  it  does  not  follow  that  any  part  of  even  that 
comparatively  small  quantity  was  manufactured  at  the  distillery  in  Frank- 
fort, nor  would  it  be  either  practicable  or  lawful  to  remove  any  of  it  from 
the  warehouses  to  the  storehouse  before  payment  of  the  internal  revenue  tax, 
-which  may  be  delayed  three  years,  though  any  or  all  of  it  may  be  sold  with- 
out suob  removal.  It  would,  therefore,  be  unreasonable  and  unjust  to  treat 
the  payment  of  a  license  tax  of  $250  on  thef  business  of  wholesale  liquor 
merchants  as  a  full  discharge  of  taxes  due  under  the  city  charter  on  nearly- 
one  quarter  of  a  million  dollars  in  value  of  whisky  annually  manufactured? 
at  the  distillery  and  shipped  from  the  bonded  warehouses  to  purchasers  with- 
out even  being  in  the  storehouse. 

Whether  the  whisky  in  question,  or  any  part  of  it,  is  subject  to  the  taxa- 
tion attempted  to  be  imposed  by  the  board  of  counoilmen  depends  upon  the 
meaning  of  section  18  of  the  city  charter,  passed  March  16,  1869,  as  follows: 
''That  the  board  of  councilman  shall  have  power  to  assess  annually,  levy* 
and  collect  a  tax  not  exceeding  two  dollars  and  fifty  cents  on  the  one  hun- 
dred dollars'  worth  of  property,  exclusive  of  the  school  tax  and  tax  authorized:, 
to  pay  principal  and  interest  of  the  bonds  of  the  city  issued  for  school  pur-- 
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poses,  on  all  real  estate  within  the  limits  of  said  city,  and  all  bank  stocks, 
bridge  stocks,  manufacturing  stocks,  or  any  other  kind  of  stocks,  money. 
notes,  or  bonds  of  cities,  towns,  corporations  or  States,  c hoses  In  action,  and 
•all  personal  estate  of  every  kind,  not  exempt  by  law  from  execution,  belong- 
ing to  citizens  of  the  city  of  Frankfort,  and  any  capital  or  other  property 
belonging  to  any  other  corporation  or  citizen  of  any  other  plaoe  employed  in 
«ald  city." 

Counsel  differ  in  argument  about  the  meaning  to  be  gi?en  to  the  word 
•employed.  It  being  contended  for  appellants  that  it  was  intended  to  be  used 
and  understood,  in  its  application  to  personal  property  of  nonresidents,  as  a 
substitute  for  and  in  the  sense  of  "having  an  actual  situs.1"  On  the  other 
hand,  it  is  argued  it  was  intended  to  apply  to  capital  or  personal  property  of 
such  persons  that  may  be  used  or  employed  to  accomplish  some  purpose  as 
-contradistinguished  to  being  stored  or  deposited.  But  it  seems  to  us  not 
necessary  in  this  case  to  determine  in  what  sense  the  word  was  used  and  In- 
tended by  the  legislature  to  be  understood.  For  the  whisky  that  was  unsold, 
and  still  the  property  of  W.  A.  Gaines  &  Co  ,  on  the  tenth  day  of  January 
of  the  years  1884  and  7885,  was  clearly  liable  to  the  tax  Imposed,  and  we  are 
unable  to  perceive  upon  what  ground  the  lower  court  perpetuated  the  in- 
junction as  to  it.  The  situs  of  it  was  in  the  city  of  Frankfort:  the  owners  of 
it.  or  at  least  one  member  of  the  firm,  were  residents,  and  it  was  as  much 
liable  to  city  taxation  as  any  other  personal  property  within  the  corporate 
limits. 

But  W.  A.  Gains  &  Co.  are  not  responsible  for  taxes  upon  that  portion 
which  the  evidence  shows  had  been  sold,  and  was  no  longer  owned  by  the 
firm,  when  it  was  assessed  as  their  property,  although  still  in  their  bonded 
warehouses.  It  is  true  this  court,  in  the  case  of  Commonwealth  v.  Gaines 
A  Co.,  80  Ky.,  489  (4  Ky.  Law  Hep.,  879),  held  that  whisky  in  the  possession 
of  distillers  belonging  to  nonresidents  of  the  State  or  other  persons,  whose 
names  were  unknown  to  the  assessing  officer,  was  properly  assessed  against 
the  distillers  having  the  possession.  But  it  was  so  held  because  it  was  ex- 
pressly provided  by  section  4,  article  4,  and  section  11,  article  5,  chapter  9B, 
General  Statutes,  that  the  person  owning  or  possessing  estates  taxable  for 
State  revenue  should  list  it  with  the  assessor  and  remain  bound  for  the  tax, 
notwithstanding  he  may  have  sold  or  parted  with  it. 

There  is  no  authority  given  by  the  city  charter  to  the  board  of  councilman 
to  authorize  property  to  be  listed  by,  or  taxes  to  be  collected  from,  any  other 
person  than  the  owner,  much  less  to  levy  upon  the  property  of  another  to 
■pay  taxes  due  from  such  owner.  And  as  all  the  power  in  reference  to  taxa- 
tion for  municipal  purposes,  which  the  board  of  council  men  possesses,  is  to 
be  found  in  the  city  charter  and  not  elsewhere,  it  seems  to  us  the  right  to 
assess  the  whisky  in  question,  or  that  portion  already  sold,  against  W.  A. 
"Gaines  &  Co.,  and  to  enforce  the  collection  of  taxes  thereon  from  them,  does 
not  exist. 

In  our  opinion,  therefore,  the  lower  court  properly  enjoined  the  collection 
from  appellees  of  so  much  of  the  taxes  as  were  assessed  against  them  on  the 
whisky  they  did  not  own,  but  erred  as  to  that  wbioh  they  bad  not  sold. 
And  the  judgment  is  reversed  for  further  proceedings  consistent  with  thU 
-opinion. 


Digitized  by 


Google 


MONTGOMERY  V.  WHITE,  <feC.  905. 

MONTGOMERY  v.  WHITE,  &o. 
(Filed  February  26,  1889— Not  to  be  reported.) 

1.  Pleading— Heirship— In  an  aotion  tQ  recover  the  real  estate  of  a  dece- 
dent, the  plaintiffs  allege  that  one  of  them  is  her  only  brother  and  the  others 
the  children  of  an  only  sister,  and  that  they  are  entitled  to  the  decedent's 
estate  as  her  ''only  heirs."  Held— That  the  petition  does  not  show  any  right 
in  the  plaintiffs  to  recover.  It  was  incumbent  on  them  to  allege,  and  prove* 
if  denied,  that  there  were  no  other  relations  of  the  intestate  entitled  to  the 
estate  by  descent  in  preference  to  themselves,  the  father  and  mother  of  the* 
Intestate,  if  living,  being  entitled  to  the  estate  in  preference  to  the  plaintiffs. 
And  as  there  was  no  proof  relative  to  this  matter,  this  court  will  not  send 
the  case  back  with  leave  to  amend,  judgment  having  been  rendered  for  de- 
fendant. 

2.  Same— The  averment  that  the  plaintiffs  are  ''the  only  heirs"  of  the  in- 
testate i3  not  an  allegation  of  fact,  but  merely  the  conclusion  of  the  pleader,, 
and  not  admitted  by  a  failure  to  deny. 

Cochran  &  Son  for  appellants. 

Wadsworth  &  Bro.  and  E.  W.  Hines  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  23d  day  of  January,  1878,  S.  B.  Poyntz  conveyed  by  deed  to  Mrs. 
Elizabeth  Connell,  wife  of  the  appellee,  Thomas  Connell,  the  absolute  title 
to  the  house  and  lot  in  controversy.  Mrs.  Connell  died  intestate  in  1885 . 
without,  as  is  admitted-,  any  living  issue,  and  without  ever  having  had  any* 
children  by  the  appellee,  Thomas  Connell,  who  was  her  second  husband. 
The  appellants,  John  Montgomery  as  the  only  brother,  and  William  Dwypr, 
etc.,  as  the  children  of  the  only  sister  of  Mrs.  Connell,  claim  the  house  and 
lot  in  controversy  as  her  "only  heirs. " 

The  allegations  of  the  appellants  that  John  Montgomery  was  the  only 
brother  and  William  Dwyer,  etc.,  were  the  children  of  the  only  sister  of 
Mrs.  Connell,  who  died  without  any  living  issue,  and  without  having  had 
any  children  by  the  appellee,  Thomas  Connell,  do  not  of  themselves  entitle 
the  appellants  to  take  the  estate.  For  chapter  81,  General  Statutes,  Descent 
and  Distribution,  provides,  in  substance,  that,  in  the  absence  of  children  of 
the  intestate  and  their  descendants,  the  father  and  mother  of  the  intestate, 
if  both  are  living,  are  each  entitled  to  one  moiety  of  the  estate,  and  if  the 
mother  be  dead,  the  father  is  entitled  to  the  whole  of  the  estate,  in  preference 
to  the  brothers  and  sisters  of  the  intestate.  Therefore,  to  entitle  appellants 
to  take  any  of  said  estate  by  descent  from  the  intestate,  Mrs.  Connell,  the 
father  must  have  been  dead  at  the  time  of  her  death ;  to  entitle  them  to  the 
Whole  of  said  estate  the  mother  of  the  intestate  must  also  have  been  dead  at 
the  time  of  her  death.  The  appellants  failed  to  allege  that  the  father  and 
mother,  or  either  of  them,  were  dead :  unless  that  fact  affirmatively  appears, 
it  must  be  alleged,  as  well  as  proved,  if  denied,  the  appellants  are  not  en- 
titled to  take  the  estate  by  descent.  Therefore,  it  was  incumbent  on  the 
appellants  to  allege  and  prove,  if  denied,  that  John  Montgomery  'was  the 
only  brother  and  William  Dwyer,  etc.,  were  the  children  of  the  intestate's 
only  sister;  and  that  there  were  no  other  relations  of  the  intestate  who  were . 
entitled  to  the  estate  by  descent  in  preference  to  themselves. 
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In  the  case  of  Berkley,  &o.  v.  Stewart,  &o.,  5  Ky.  Law  Rep.,  609,  it 
was  alleged  that  the  plaintiffs  were  the  uncles  and  nieces  of  the  in- 
testate and  "her  next  of  kind,'1  and  were,  therefore,  entitled  to  the 
land  conveyed  to  her  in  her  husband's  lifetime.  This  court  held  that 
it  was  necessary  in  order  to  entitle  the  plaintiffs  to  recover,  to  not  only 
allege  and  prove,  if  denied,  their  relationship  to  the  intestate,  but  to 
negative  by  allegation  and  prove,  if  denied,  that  there  were  no  other  rela- 
tions of  the  intestate  that  were  entitled  to  take  the  estate  by  descent  in 
preference  to  themselves.  It  was  also  held  in  that  case  than  the  expression 
4 'next  of  kin"  was  not  an  allegation  of  fact,  but  the  conclusion  of  the 
pleader,  which  was  not  sufficient  to  admit  the  proof  of  heirship;  nor  to  es- 
tablish the  fact  of  heirship  by  the  failure  of  the  defendant  to  deny  the  alle- 
gation. Also  the  averment  that  the  appellants  are  "the  only  heirs*"  of  the 
intestate  is  not  an  allegation  of  fact,  but  is  merely  the  conclusion  of  the 
pleader.  (Larue,  &c.  v.  Hays,  &c. ,  7  Bush.  60;  Greenleaf  on  Evidence,  sec- 
tion 354.) 

The  appellants  not  only  failed  to  allege  that  there  were  no  nearer  relations 
entitled  to  take  the  estate  than  themselves,  but  failed  to  take  any  proof  rela- 
tive to  that  matter;  nor  is  there  any  proof  relative  to  it  in  the  record;  so 
there  exists  no  reason  why  we  should  send  the  case  baok  with  leave  to  amend. 

Also  the  proof,  as  appears  from  the  record,  tends  strongly  to  establish  the 
fact  that  the  deed,  by  mistake  of  the  draftsman,  fails  to  express  the  inten- 
tion of  the  intestate  and  appellee,  which  was,  that  the  property  should  be 
conveyed  to  the  intestate  with  the  right  of  survivorship  in  the  appellee,  if 
he  should  outlive  her. 

The  judgment  is  affirmed. 


VANMETER  v.  VANMETER'S  ASS'EE. 
(Filed  March  30,  188P.) 

1.  Judicial  sales— Setting  aside  sale— Where  the  statute  regulating  the 
manner  of  conducting  judicial  sales  has  been  disregarded  in  making  a  sale, 
and  the  debtor  has  been  prejudiced  thereby,  it  is  the  duty  of  the  court,  upon 
exceptions  filed  to  the  commissioner's  report,  to  set  aside  the  sale,  although 
made  in  strict  conformity  to  the  judgment,  as  the  court,  notwithstanding 
the  judgment,  has  complete  control  over  the  mere  manner  of  conducting  the 
sale  until  the  report  of  sale  has  been  confirmed. 

2.  Same— It  was  error  to  sell  a  large  body  of  land  as  a  whole  without  first 
offering  it  in  parcels,  and  this  irregularity,  connected  with  the  inadequacy 
of  price,  was  sufficient  to  entitle  the  debtor  to  have  the  sale  set  aside  upon 
exceptions  to  the  report,  although  the  commissioner  followed  the  judgment 
of  the  court  iu  making  the  sale.  And  the  fact  that  the  sale  was  conducted 
under  the  supervision  of  counsel  on  each  side  is  not  sufficient  to  estop  the 
debtor. 

3.  Rights  of  purchaser  as  to  costs— Where  the  purchaser  resists  an  effort  to 
.set  aside  the  sale,  and  is  unsuccessful,  he  should  pay  the  ooets  incurred  upon 
the  trial  of  the  exceptions  as  any  other  litigant.  If  he  does  not  resist  the 
effort  to  set  aside  the  sale,  he  should  be  allowed  his  ordinary  costs  incurred 
as  a  bidder. 

The  court  in  this  case  properly  refused  to  allow  the  purchaser  an  attorney's 
fee  as  payt  of  his  costs  incurred  upon  the  trial  of  the  exceptions.  Egard  v. 
Ohearnly,  1  Bush,  12,  overruled. ) 

Wm.  Lindsay,  C.  J.  Bronston  and  W.  B.  Kinkead  for  appellant. 
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Breckinridge  &  Shelby  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pry  or. 

The  appeal  Is  prosecuted  in  this  case  from  the  original  judgment,  and 
from  the  order  overruling  the  exceptions  to  the  commissioner's  report,  and 
confirming  it.  The  reversal  of  the  original  judgment  can  in  no  wise  benefit 
the  appellant  unless  the  order  of  confirmation  is  also  reversed,  and  it  is, 
therefore,  only  necessary  to  consider  that  branch  of  the  case.  The  assign  - 
ment  evidently  contemplated  that  some  of  the  proceeds  of  the  estate  assigned, 
or  a  part  of  the  estate  itself,  would,  in  all  probability,  be  restored  by  the 
assignee  to  the  assignor,  but  whether  so  or  not  the  petition  filed  asked  for  a 
sale  of  the  land,  or  so  much  as  might  be  necessary  to  pay  the  debts  of  the 
appellant.  The  appellant  and  his  wife  both  answer  and  consent  to  a  sale  of 
bo  much  of  the  land  as  would  pay  the  debts.  At  the  time  the  sale  was  or- 
dered under  the  judgment  the  amount  of  indebtedness  had  not  been  ascer- 
tained, and  the  court  below,  proceeding  on  the  idea  that  all  the  land  would 
have  to  be  sold  to  pay  debts,  directed  a  sale  of  the  entire  tract  without 
directing  a  sale  in  parcels,  or  any  division,  as  required  by  section  694  of  the 
Code.  It  is  evident  that  the  land  could  have  been  divided,  and  there  was  no 
evidence  upon  which  to  hold  The  conclusion  that  a  division  was  Imprac- 
ticable; therefore,  the  commissioner  should  have  been  directed  to  offer  the 
land  first  in  parcels,  and  then  as  a  whole,  with  a  view  of  making  it  bring 
its  full  value.  The  chancellor  below  was  satisfied,  from  the  evidence  heard 
on  the  exceptions,  that  the  land  did  not  bring  its  value,  and,  in  fact,  a  bid 
was  offered  on  the  motion  to  set  aside  the  sale  securing  an  advanced  bid  of 
94,000.  The  land  sold  was  valuable,  and  the  quantity  of  acres  embraced  in 
the  entire  tract  was  beyond  the  reach  of  purchasers  who  had  but  small  means 
to  invest,  and  this,  perhaps,  accounts  for  the  land  not  bringing  its  full  value. 

The  question  presented  is,  can  the  debtor  or  the  assignee  for  creditors  dis- 
turb the  purchaser  when  there  is  no  such  inadequacy  in  the  price  as  would 
authorize  the  chancellor  to  reject  the  bid?  There  is  no  such  inadequacy  in 
this  case,  and  if  the  report  of  sale  had  been  confirmed  without  objection,  the 
rights  of  the  purchaser  could  not  be  affected  by  a  reversal  of  the  judgment. 
It  is  plain  that  if  the  court  had  directed  the  commissioner  to  make  the  sale. 
first  dividing  the  land  into  parcels,  and  the  latter  had  failed  to  follow  the 
judgment,  that  the  sale,  upon  exceptions  filed,  would  have  been  set  aside; 
and  when  the  attention  of  the  court,  where  there  has  been  such  a  sale  in 
plain  disregard  of  the  statute  fix  the  protection  of  the  debtor,  is  called  to 
the  action  of  the  commissioner,  although  in  obedience  to  the  judgment, 
ought  not  the  sale  to  be  set  aside,  and  the  error  corrected  by  the  court  ren- 
dering the  judgment? 

The  terms  and  the  manner  of  the  sale  being  regulated  by  statute,  the  court 
should  correct  the  error  before  confirmation,  if  objections  are  interposed  and 
an  injury  results  to  the  debtor.  It  is  not  an  erroneous  judgment  merely 
over  which  the  oourt  has  no  control,  but  an  error  as  to  the  manner  of  sale 
that  the  court  has  control  over  until  after  confirmation.  This  view  is  not  in 
conflict  with  the  rule  laid  down  in  Stump  v.  Martin,  9  Bush,  285,  where  it  is 
held  that  a  mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  sale,  or 
the  offer  of  an  increased  price  when  made  in  resisting  the  confirmation.  There 
may  be  such  an  irregularity  in  the  proceedings  connected  with  the  inad- 
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equacy  of  price  as  will  require  the  .chancellor  to  interpose,  and  while  be  can 
not  at  bis  mere  will  set  aside  a  sale,  although  be  may  believe  that  his  deci- 
sion is  wrong  on  the  merits,  yet  where  the  manner  of  sale  is  irregular,  al- 
though authorized  by  the  chancellor,  it  being  a  matter  over  which  he  baa 
complete  control,  notwithstanding  the  judgment,  if  the  rights  of  the  debtor 
are  prejudiced  by  it,  he  should  see  that  justice  Is  done  him.  The  Code  re- 
quiring a  division  of  the  land,  where  it  can  he  made  so  86  to  prevent,  rfce 
sacrifice  complained  of  in  this  case,  not  being  followed  by  the  commissioner 
or  by  the  court,  is  such  an  irregularity  connected  with  the  inadequacy  of 
price  as  will  require  the  sale  to  be  disregarded.  The  sale  in  such  a  case  ia 
not  void,  but  being  within  the  control  of  the  chancellor,  his  power  over  it  ia 
unquestioned,  as  much  so  as  in  a  care  where  the  sheriff  had  offered  the  en- 
tire tract  to  satisfy  an  ordinary  execution,  on  motion  the  court  would  quash 
the  sale. 

An  attempt  by  the  debtor  to  show  on  exceptions  that  no  judgment  should 
have  been  rendered  against  him  on  the  merits*  is  no  ground  for  invalidating 
the  sale.  Such  an  exception  is  altogether  different  from  that  which  is  in 
the  nature  of  a  ministerial  act,  or  affects  the  mere  manner  of  conducting 
the  sale,  although  directed  by  the  chancellor.  The  purchaser  has  notice  "f 
the  irregularity  when  the  exceptions  are  filed,  and,  therefore,  can  not  com- 
plain. While  it  is  apparent  that  these  proceedings  were  conducted  under  the 
supervision  of  counsel  on  each  side,  we  do  not  feel  authorized  to  say  that  it 
works  an  estoppel  on  the  debtor.  The  judgment  is,  therefore,  reversed  and 
cause  remanded,  with  directions  to  set  aside  the  sale,  and  order  a  resale,  re- 
quiring a  division  of  the  tract  so  as  it  may  be 'advertised  and  offered  first  in 
parcels  and  then  as  a  whole,  and  for  proceedings  consistent  with  this  opinion. 

On  the  crcMs  appeal  of  the  purchaser  it  is  insisted  that  the  court  below 
erred  in  refusing  to  allow  him  an  attorney's  fee  as  part  of  the  costs  on  the 
trial  of  the  exceptions  below,  and  the  case  of  Egard  v.  Chearnley,  1  Bush. 
12,  is  relied  on  to  support  such  an  allowance. 

That  case  is  a  much  stronger  case  for  the  purchaser  than  the  one  before 
us,  but,  on  an  examination  the  statutes,  we  find  no  authority  conferring 
such  power  on  the  chancellor,  and  the  practice  has  been  for  years  on  thla 
bench,  to  treat  the  purchaser  as  one  of  the  parties  litigant  where  be  resists, 
as  he  has  the  right  to  do.  the  setting  aside  the  sale.  The  motion  is  made  by 
the  owner  of  the  land  to  get  aside  the  sale  upon  sufficient  grounds  when 
shown  to  exist.  The  purchaser  resists  the  motion,  and  the  contest  is  then 
between  him  and  the  owner  as  to  the  right  of  the  latter  to  have  the  bid  re- 
jected. If  causes  exist  why  the  sale  should  be  set  aside  the  purchaser  should 
be  treated  as  if  the  vendor,  in  an  existing  contract,  seeks  a  recission  aa 
against  the  vendee  for  equitable  reasons.  The  party  unsuccessful  should  pay 
the  costs.  It  will  not  do,  under  our  rules  of  procedure  in  equity  in  regard 
to  decretal  sales,  to  invite  the  purchaser  to  resist  any  effort  to  set  the  sale 
aside  upon  the  idea  that  he  will  incur  no  cost  or  expense  in  the  litigation. 
He  should  be  treated  fairly  and  allowed  his  ordinary  costs,  incurred  as  a 
bidder,  where  there  Is  no  contest  made,  but  where  he  asks  the  confirmation, 
or  opposes  the  motion  to  set  aside  the  sale,  there  is  no  reason  why  be  should 
not  be  required,  like  any  other  litigant,  to  pay  the  costs  if  unsuccessful. 
The  exceptions  are  filed  to  the  report  of  sale.  He  knows  the  grounds  relied 
on  and  makes  the  contest  at  his  peril.  As  this  was  a  case  to  settle  an  assign- 
ment for  the  benefit  of  creditors,  and  the  assignee  favored  the  confirmation 
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of  the  sale,  tbe  costs  in  this  court  should  be  apportioned  equally  between 
the  purchaser  and  the  appellant,  The  rule  in  Egard  v.  Chearnley  is  over- 
ruled. 


BLEDSOE  v.  COMMONWEALTH. 

(Filed  March  12,  1889— Not  to  be  reported.) 

Reformation  of  verdict— Upon  tbe  trial  of  appellant  under  an  indictment 
for  murder,  the  jury  having  been  instructed  as  to  the  law  of  both  murder 
and  manslaughter,  returned -the  following  verdict:  "We,  the  jury,  find  the 
defendant  guilty,  and  fix  his  punishment  in  the  penitentiary  for  ninety-nine 
years."  Thereupon  the  court  reformed  the  verdict  so  as  to  make  it  read : 
"We,  the  jury,  find  the  defendant  guilty,  and  fix  his  confinement  in  the 
penitentiary  for  life."  To  this  the  jury  agreed  in  open  court  as  their  ver- 
dict.   Held— That  the  action  of  the  court  was  not  improper. 

M.  O.  Allen  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  indicted  and  tried  in  the  Cumberland  Circuit  Court  for 
the  crime  of  murder.  The  jury,  after  having  been  instructed  as  to  the  law 
of  murder  and  voluntary  manslaughter,  returned  into  court  the  following 
verdict:  "We,  the  jury,  find  the  defendant  guilty,  and  fix  his  punishment 
in  the  penitentiary  for  ninety-nine  years."  Thereupon  the  court  reformed 
said  verdict  so  as  to  make  it  read :  "We,  the  jury,  find  the  defendant  guilty, 
and  fix  his  punishment  at  confinement  in  the  penitentiary  for  life." 

The  jury  were  told  if  they  found,  the  appellant  guilty  of  murder  they 
should  fix  his  punishment  at  death  or  confinement  in  the  State  penitentiary 
for  life,  and  If  they  found  him  guilty  of  manslaughter  that  the  maximum 
punishment  was  oonflnement  in  the  State  penitentiary  for  the  term  of 
twenty -one  years. 

It  is  manifest  that  the  jury  understood  these  instructions,  and  that  they 
found  the  appellant  guilty  of  the  orime  of  murder  and  attempted  to  fix  his 
punishment  at  confinement  in  the  State  penitentiary  for  life,  and  that,  In 
fixing  his  punishment  in  the  penitentiary  for  ninety-nine  years,  it  was,  ac- 
cording to  all  human  probabilities,  equivalent  to  a  life  sentence.  Therefore, 
the  verdict,  as  reformed  by  the  court,  expressed,  In  unambiguous  terms, 
what  was  manifestly  the  verdict  of  the  jury,  and  they  agreed  in  open  court, 
and  in  the  presence  of  the  appellant  and  his  attorney,  that  said  verdict,  as 
written  out  by  the  court,  was  their  verdict.  It  has  been  expressly  decided 
by  this  oourt  that  suoh  action  on  the  part  of  the  court  was  not  improper. 
The  evidence  is  not  oopied  in  the  record  j  therefore,  we  can  not  consider  any 
of  the  other  errors  assigned. 

The  judgment  is  afirmed. 

May  1,  X889— 3 
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MITCHELL  v.  COMMONWEALTH. 
Filed  March  12.  1889.) 

1.  Indictment— As  a  general  rale  an  indictment  for  an  offense  which  is  the 
creature  of  the  statute,  is  sufficient  if  it  describes  the  offense  in  the  language 
of  the  statute.  If,  however,  the  statute  merely  imposes  a  penalty  for  a  com- 
mon law  offense,  referring  to  the  offense  by  its  popular  name,  the  pleader 
must  define  the  offense  by  stating  the  common -law  element  necessary  to  its 
commission. 

2.  Same— Breaking  into  dwelling  house— The  offense  of  feloniously  break- 
ing into  a  dwelling  bouse,  or  any  part  thereof,  and  taking  away  "anything 
of  value,"  described  in  section  4  of  article  5,  chapter  29,  General  Statutes,  is 
a  creature  of  the  statute,  and  an  lndiotment  following  the  language  of  the 
statute  is  sufficient.  It  is  not  necessary,  therefore,  to  charge,  as  in  case  of 
larceny,  that  the  taking  was  with  felonious  intention  of  depriving  the  owner 
permanently  of  his  property  and  converting  it  to  the  use  of  the  taker  with- 
out the  owner's  consent. 

8.  Same— In  determining  whether  the  place  which  has  been  entered  consti- 
tutes a  part  of  the  dwelling  house,  both:  the  situation  and.the  use  should  be 
considered. 

In  this  case  a  cellar  is  held  to  have  been  a  part  of  the  dwelling  house,  al- 
though there  was  no  internal  communication  between  it  and  the  dwelling. 

Butler  Hawkins  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Campbell  Criminal  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  indictment  against  the  appellant,  William  Mitchell,  charges  him  with 
feloniously  breaking  and  entering  the  dwelling  house  of  Julius  Sennits  by 
forcibly  opening  a  cellar  door  and  feloniously  taking  therefrom  certain 
articles  of  property  (naming  them)  of  value  belonging  to  Sobultz. 

Section  4,  artiole  5,  chapter  29  of  the  General  Statutes,  provides:  "If  any 
person  shall  feloniously  take  out  of  or  from  any  church,  chapel  or  meeting 
house,  sohoolhouse,  courthouse,  or  other  public  building,  any  goods  or  chat- 
tels, or  other  things  of  value  belonging  thereto,  or  shall  rob  any  person  In 
his  dwelling  house,  or  place,  or  in  any  booth  or  tent  in  a  fair  or  market,  he, 
his  wife,  children  or  servants,  or  other  person  then  being  within,  or  shall 
feloniously  break  any  dwelling  house,  or  any  part  thereof,  or  any  outhouse 
belonging  to  or  used  with  any  dwelling  house,  and  feloniously  take  away 
anything  of  value,  although  the  owner  or  other  person  may  not  be  there,  he 
shall  be  confined  in  the  penitentiary  not  less  than  two  nor  more  than  ten 
years." 

The  accused,  upon  conviotion,  made  a  motion  in  arrest  of  judgment,  which, 
under  our  practice,  can  only  be  sustained  when  the  faots  stated  in  the  in- 
dictment do  not  constitute  a  public  offense  within  the  jurisdiction  of  the 
court.  The  ground  urged  in  support  of  it  is,  that  the  indictment  does  not 
charge,  as  is  necessary  in  case  of  larceny,  that  the  taking  was  with  the 
felonious  intention  of  depriving  the  owner  permanently  of  his  property  and 
converting  it  to  the  use  of  the  taker  without  the  owner's  consent. 

It  does,  however,  aver  that  the  accused  feloniously  broke  and  entered  the 
dwelling  house,  giving  the  manner  of  it;  that  be  feloniously  took  the  prop- 
ery  therein  named,  and  that  it  was  of  value.  It  conforms  to  the  wording  of 
the  statute,  and  the  offense,  as  stated  in  the  statute,  is  complete  within 
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itself.  It  is  the  oreature  of  the  statute,  and  where  this  is  so  it  is,  as  a  gen- 
eral rale,  sufficient  to  describe  the  offense  in  the  language  of  the  statute. 
(1  Wharton's  Criminal  Law,  section  364.) 

The  case  of  Ward  v.  The  Commonwealth,  14  Bush,  288,  and  upon  which 
the  appellant  relies,  is  distinguishable  from  this  one.  It  was  an  indictment 
under  the  same  section  of  the  statute  as  this  one,  but  under  that  clause  of  it 
which  provides:  "If  any  person  shall  rob  any  person  in  his  dwelling  bouse 
or  place,"  etc.  * 

It  is  never  sufficient  to  charge  an  offense  merely  by  way  of  legal  conclusion. 
If  a  statute  refers  to  a  common -law  offense  by  its  popular  name,  as,  for  in- 
stance, "robbery,"  and  proceeds  to  impose  a  penalty  for  its  commission,  it 
is  not  sufficient  to  oharge  the  accused  with  its  commission  in  the  statutory 
terms  alone.  (1  Wharton's  Criminal  Law,  section  872.)  In  such  a  case  the 
pleader  must  define  the  offense  by  stating  the  common -law  elements  neces- 
sary to  its  commission. 

The  evidence  shows  that  the  property  was  taken  out  of  a  oellar  under  the 
dwelling  house, there  being  no  internal  communication  between  them.  It  was 
necessary  to  go  out  of  the  house  into  the  yard  to  enter  the  cellar.  The  door 
to  it  opens  out  into  the  open  air.  It  had  no  fastenings,  but  could  not  be 
opened  without  the  use  of  force. 

It  is,  therefore,  now  urged  that  the  cellar  was  no  part  of  the  dwelling 
house,  and  that  the  accused,  if  guilty,  is  only  so  of  a  trespass  and  petit  lar- 
oeny. 

There  is  a  diversity  of  decision  as  to  what  does  and  what  does  not,  in  law, 
constitute  a  part  of  the  dwelling  house.  Some  oases  include  all  within  the 
curtilage,  and  this,  according  to  Black  stone,  appears  to  have  been  the  com- 
mon law  rule,  while  others  are  made  to  turn  upon  the  use. 

It  has  been  said  that  burglary  may  be  committed  by  breaking  into  a  dairy 
or  laundry  standing  near  enough  to  the  dwelling  house  to  be  used  as  appur- 
tenant to  it,  or  into  suoh  outbuildings  as  are  necessary  to  it  as  a  dwelling. 
(State  v.  Langford,  1  Devereux,  253.)  Also  by  breaking  into  a  smokehouse 
opening  into  the  yard  of  the  dwelling  house  and  used  for  its  ordinary  pur- 
poses; and  oases  are  to  be  found  holding  that  if  an  outhouse  be  so  near  the 
dwelling  proper  that  it  is  used  with  it  as  appurtenant  to  it,  although  not 
within  the  same  Inclosure  even,  yet  burglary  may  be  committed  in  it. 
(State  v.  Twitty,  1  Haywood  (N.  C),  102.)  It  need  have  no  Internal  com- 
munication with  the  dwelling  proper  to  give  it  this  character.  In  Rex  v. 
Lithgo,  1  Russell  &  Ryan,  357,  the  breaking  was  into  a  warehouse.  There 
was  no  internal  communication  between  it  and  the  dwelling  of  the  owner: 
but  they  were  contiguous,  inclosed  in  the  same  yard,  and  under  the  same 
roof,  and  it  was  held  to  be  burglary. 

Mr.  East  says:  "It  is  clear  that  any  outhouse  within  the  curtilage,  or 
same  common  fence  as  the  mansion  itself,  must  be  considered  as  paroel  of 
the  mansion.  *  *  *  If  the  outhouses  be  adjoining  to  the  dwelling  house 
and  occupied  as  paroel  thereof,  though  there  be  no  common  inclosure  or  cur- 
tilage, they  may  still  be  considered  as  parts  of  the  mansion."    (2  East.  493.) 

It  is  diffioult  to  lay  down  any  general  rule  upon  the  subject,  owing  to  the 
nice  distinctions  to  be  found  in  some  of  the  cases.  It  seems  to  us,  however, 
that  both  the  use  and  the  situation  should  be  considered.  Can  the  place 
which  has  been  entered,  considering  both  its  situation  and  use,  be  fairly 
considered  as  appurtenant  to  and  a  parcel  of  the  dwelling  bouse,  or,  as  the.. 
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older  writers  say,  "a  paroel  of  the  messuage?"  If  so,  then  burglary  may  be 
committed  by  breaking  into  it. 

The  dwellinghouse  of  a  roan  has  peculiar  sanctity  at  common  law.  It  is 
his  castle.  The  law  intends  its  protection  because  it  is  the  family  abode. 
The  object  is  to  secure  its  peace  and  quiet,  and,  therefore,  the  burglar  has 
always  been  liable  to  severe  punishment.  The  law  throws  around  it  its  pro- 
tecting mantle  because  it  is  the  place  of  family  repose.  It  is.  therefore, 
proper  not  only  to  secure  the  quiet  and  peace  of  the  house  in  which  they 
sleep,  but  also  any  and  all  outbuildings  which  are  properly  appurtenant 
thereto  and  which,  as  one  whole,  contribute  directly  to  the  comfort  and 
convenience  of  the  place  as  a  habitation.  If  this  reasoning  be  correct,  then 
any  which  are  not  so  situated  or  are  not  so  used  should  not  be  regarded  at  a 
part  of  the  dwelling,  although  they  may,  in  fact,  be  within  the  curtilage. 
If  there  for  other  distinot  purposes,  as  for  instance,  a  storehouse  for  the 
vending  of  goods,  or  a  shop  for  blacksniithing,  and  the  dwelling  is  equally 
convenient  and  comfortable  without  them,  and  they  are  not,  in  fact,  a  part 
of  it,  as  by  being  under  the  same  roof  so  that  the  breaking  into  them  will 
disturb  the  peace  and  quiet  of  the  household,  then  they  should  not  be  re- 
garded as  a  part  of  it  in  considering  the  crime  of  -burglary,  or  the  offense 
named  in  the  statute.    (Armour  v.  The  State,  8  Humphreys,  879.) 

If,  however,  an  outhouse,  having  no  internal  communication  with  the 
dwelling  proper,  may  be  considered  as  so  appurtenant  to  it  that  burglary 
may  be  committed  therein,  surely  it  would  seem  it  should  be  so  held  as  to  a 
cellar  under  the  dwelling,  although  there  may  be  no  means  of  internal  com- 
munication between  them.  It  is  under  the  same  roof.  It  is  a  part  of  the 
house  in  which  the  occupant  and  his  family  sleep.  It  is  essentially  part  and 
parcel  of  the  habitation. 

It  is  manifest,  however,  that  the  statute  above  cited  includes  it.  It  says: 
"Or  shall  feloniously  break  any  dwellinghouse  or  any  part  thereof,  or  any 
outhouse  belonging  to  or  used  with  any  dwelling  house."  The  language  is 
quite  sweeping,  and  it  is  clear  it  was  the  legislative  intention  in  enacting  it 
to  embrace  not  only  every  part  of  the  dwelling,  but  every  outhouse  properly 
a  paroel  of  and  appurtenant  to  it.  It  at  once  strikes  the  ordinary  observer 
that  it  was  not  intended  the  cellar  of  a  dwellinghouse  should  be  excluded 
from  its  operation,  and  to  so  hold  would  not  only  be  in  the  face  of  the  lan- 
guage used,  but  unreasonable. 

The  accused  was  convicted  upon  altogether  circumstantial  evidence.  It 
was  for  the  jury  to  weigh  it,  however,  and  to  determine  from  those  circum- 
stances his  innocence  or  guilt. 

Judgment  affirmed. 


GOWDY  v.  SANDERS. 
(Filed  March  12,  1889.) 

1.  Service  of  process— Executions—The  word  "process,"  as  used  in  section 
667  of  the  Code,  which  provides  to  whom  "every  process"  in  an  action  shall 
be  directed,  includes  an  execution. 

2.  Same— An.  execution  must-  be  directed  to  the  sheriff  of  the  county,  and 
executed  by  him  if  he  be  not  a  party  to  the  proceedings,  or  Interested:  if  be 
be  a  party,  or  interested,  it  must  be  directed  to  the  coroner  and  executed  by 
him  if  he  be  not  interested. 

An  execution  was  directed  to  the  "coroner  or  jailer"  of  the  county  and 
executed  by  the  jailer.    Held— That  the  proceedings  under  the  execution 
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Were  void.  The  jailer  had  no  authority  to  execute  the  writ  unless  both 
sheriff  and  coroner  were  interested,  which  does  not  appear.  Upon  the  con- 
trary, the  presumption  arises  from  the  manner  in  whloh  the  writ  was  directed, 
that  the  coroner  was  not  interested. 

Charles  Patterson  for  appellant. 

J.  T.  Collins,  J.  W.  Wood  and  J.  Garnett  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee's,  E.  T.  Sanders,  curtesy  in  a  house  r-nd  lot  belonging  to  his 
deoeased  wife,  was  levied  on  and  sold  by  virtue  of  an  exeoution  in  favor  of 
the  appellant  against  the  appellee.  The  appellant,  having  purchased  the 
said  interest,  received  a  deed  for  the  same.  Thereafter  he  made  a  motion 
before  the  circuit  oourt  for  a  writ  of  possession.  The  appellee  resisted  the 
motion  upon  the  grounds :  First,  that  he  was  entitled  to  a  homestead  in  said 
property ;  second,  that  the  levy  and  sale  were  void.  If  the  last-named  ground 
is  well  taken,  there  is  no  need  of  Inquiring  into  the  first.  The  execution 
was  directed  to  the  "coroner  or  jailer  of  Taylor  county.' : 

By  subsection  1  of  seotion  667  of  the  Civil  Code  of  Practice,  "every  process 
in  an  action  or  proceeding  shall  be  directed  to  the  sheriff  of  the  county ;  or, 
if  he  be  a  party,  or  be  interested,  to  the  coroner;  or,  if  he  be  interested,  to 
the  jailer;  or,  if  all  these  officers  be  interested,  to  any  constable."  By  sub- 
section 86,  section  733,  "process"  is  defined  to  be  a  "writ  or  summons  issued 
in  the  course  of  judicial  proceedings."  Subsection  27  defines  the  word 
"writ"  to  be  "an  order  or  precept  in  writing,  issued  by  a  court,  cltrk  in- 
judicial officer. 

So  the  word  "process,"  as  used  in  seotion  667,  means,  among  other  things, 
a  writ  of  execution,  which  must  be  directed  to  the  sheriff  of  the  county,  and 
executed  by  him  if  he  be  not  a  party  to  the  proceedings,  or  interested;  if  he 
be  a  party  or  interested,  it  must  be  directed  to  the  coroner,  and  executed  by 
bim,  if  he  be  not  interested;  if  he  be  interested,  it  must  be  directed  to  the 
jailer,  and  executed  by  him  if  he  be  not  interested;  If  he  be  interested  it 
roust  be  directed  to  a  constable.  If  the  sheriff  is  not  disqualified,  neither 
the  coroner,  jailer  nor  constable  can  execute  a  writ  of  execution;  nor  can 
the  jailer  execute  it  unless  the  coroner  is  disqualified,  nor  can  the  constable 
execute  it  unless  all  three  are  disqualified. 

The  reason  why  the  coroner,  jailer  and  constable  are  denied  the  right  to 
execute  a  writ  of  execution,  if  the  sheriff  is  not  disqualified  by  reason  of 
being  a  party  or  interested,  is:  The  duty  involving  experience  and  judg- 
ment, and  the  handling  of  large  amounts  of  money,  belongs  directly  to  the 
office  of  sheriff,  and  the  sheriff  is  required  to  give  bond  In  an  amount  suffi- 
cient to  indemnify  against  loss  by  reason  of  any  default  of  his.  By  reason 
of  the  fact  that  the  general  duties  of  the  jailer  are  inconsistent  with  the 
duties  of  sheriff  and  coroner,  the  coroner  is  regarded,  as  to  executing 
processes,  the  next  officer  in  rank,  and  he  is  required  to  give  bond  with  a 
view  to  the  fact  that  he  will  be  required  to  execute  writs  of  execution  if  the 
sheriff  is  disqualified.  The  jailer,  In  reference  to  such  duty,  is  third  in 
rank,  and  he  executes  bond  with  a  view  to  that  faot.  In  a  word,  it  is  the 
policy  of  the  law  that  the  sheriff,  unless  disqualified,  shall,  by  himself  or 
deputies,  execute  all  the  duties  pertaining  to  his  office,  and  that  no  one  else 
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shall  execute  them  unless  he  is  disqualified,  in  which  case  the  duty  devolves 
upon  the  ooroner  exclusively,  unless  he  is  disqualified,  in  which  case  the 
duty  devolves  upon  the  jailer. 

That  the  foregoing  is  the  true  meaning  of  subsection  1  is  made  manifest 
by  subsection  2,  which  provides  that  "the  summons  or  an  order  for  a  pro- 
visional remedy  in  an  action  or  proceeding"  (neither  of  which  entitles  the 
officer  to  handle  money),  "may,  at  the  request  of  the  party  in  whose  behalf 
it  is  issued,  be  directed  to  any  of  the  officers  named  in  subsection  1/'  pro- 
vided be  is  not  Interested,  etc. 

The  issue  was  made  that  neither  the  sheriff  nor  ooroner  was  a  party  or  In- 
terested. The  execution  shows  that  it  was  directed  to  the  ooroner  or  jailer, 
from  which  fact  the  presumption  arises  that  the  coroner  was  not  interested, 
and  that  the  execution  ought  to  have  been  directed  to  him  and  executed  by 
him ;  instead,  however,  it  was  executed  by  the  jailer,  which,  in  the  absence 
of  proof  that  both  the  sheriff  and  ooroner  were  interested,  he  had  no  author- 
ity to  do. 

The  judgment  of  the  lower  court  is  affirmed. 


ROBINSON  v.  COMMONWEALTH. 
(Filed. March  IS,  1889-Not  to  be  reported.) 

1.  Contradiction  of  witness— In  order  to  contradict  a  witness  a  foundation 
must  be  laid  by  calling  his  attention  to  the  time,  plaoe  and  matter  about 
which  he  is  about  to  be  contradicted. 

2.  Instructions  as  to  self  defense— Upon  the  trial  of  appellant  for  murder 
it  was  error  to  instruct  the  jury  that  he  could  not  rely  upon  the  ground  of 
self-defense  if  he  commenced  or  brought  on  the  difficulty  in  which  the  de- 
ceased was  killed,  as  there  was  no  evidence  showing  that  he  commenced  or 
brought  on  the  difficulty.  Besides,  such  an  instruction  is  objectionable  be- 
cause the  jury  is  left  in  doubt  about  the  meaning  in  law  of  commencing  or 
bringing  on  the  difficulty. 

Wood  &  Day  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellant  having  been  indicted  for  the  murder  of  Win.  Pearsall  was  con- 
victed of  manslaughter  and  sentenced  to  the  penitentiary  for  twenty -one 
years. 

It  appears  the  wife  of  appellant  had  been  employed  by  W.  C.  Glover  to 
cook  for  his  family,  and  with  her  husband  ocoupied  the  kitchen,  where  the 
killing  took  place,  as  a  sleeping  plaoe,  he  being  occasionally  employed  to  do 
work  for  Glover,  and  the  deceased  also  lived  in  a  cabin  on  the  same  farm. 
No  one  except  appellant  testified  on  the  trial  as  to  the  precise  manner  in 
which  the  homicide  was  committed.  But  it  stems  the  df censed  had  been 
sent  by  Glover  to  get  a  trowel  from  a  neighbor,  unci  the  lattrr  having  just 
eaten  his  breakfast  and  seen  the  deceased  return,  sturd-d  t«»  the  kitchen  to 
get  the  trowel  from  him,  and  as  he  approached  the  door  beard  a  pistol  or 
gun  shot  fired,  the  deceased  fell  near  the  door  inside  the  kitchen  with  trowel 
in  his  hand.  Another  witness  testified  he  left  the  kitoben  just  as  the  de- 
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ceased  entered,  appellant  lying  on  the  bed  at  the  time.  Those  two  witnesses 
state  they  heard  talking  in  the  kitchen  just  before  the  firing,  one  of  them 
testifying  it  was  loud  talking,  but  neither  understood  what  was  said. 
Another  witness  testifies  that  appellant,  while  lying  on  the  side  of  the  bed  a 
short  time  before  the  deceased  returned  with  the  trowel,  gave  to  the  witness 
a  drink  of  whisky  and  showed  to  him  a  pistol  and  said  he  was  going  to  kill 
the  deceased  when  he  came  to  breakfast.  On  the  other  hand,  a  witness, 
Davie,  testified  that  on  the  day  before  the  killing,  he  heard  the  deceased  say 
he  was  going  to  kill  appellant  on  sight,  which  the  witness  communicated  to 
the  latter  the  night  before.  Aooording  to  the  statement  of  appellant  he  had, 
for  some  time  before  the  killing,  been  in  bad  health.  That  on  the  morning 
he  shot  the  deceased  the  family  bad  eaten  their  breakfast  and  gone  out  of 
the  kitchen,  when  the  deceased  came  in  the  door  with  something  in  his 
hand  which  looked  like  a  knife.  Appellant  asked  bim  if  he  had  said  be  was 
going  to  kill  him,  to  which  deceased,  in  a  loud  voice  and  with  an  oath,  re- 
plied he  had,  and  came  around  the  table  toward  appellant  when  he  shot  bim 
with  a  pistol.  Appellant,  in  his  testimony,  denied  he  had  a  bottle  of  whisky 
that  morning,  or  that  he  had  said  he  was  going  to  kill  the  deceased  when  he 
came  to  his  breakfast. 

It  appears  that  at  the  conclusion  of  evidence  on  behalf  of  the  accused,  the 
Commonwealth  introduced  a  witness  who  stated  he  met  the  witness,  Davis, 
on  the  day  after  the  shooting,  who,  upon  inquiry,  said  he  never  heard  the 
deoeased  make  any  threats  against  appellant,  and,  notwithstanding  objection, 
that  testimony  was  permitted  to  go  to  the  jury. 

There  is  no  rule  of  evidence  better  settled  or  moro  necessary  than  that  re- 
quiring a  foundation  to  be  laid  in  order 'to  contradict  a  witness  by  calling 
his  attention  to  the  time,  place  and  matter  about  which  he  is  about  to  be 
contradicted. 

The  threats  proved  by  Davis  constituted  an  important  element  of  appel- 
lant's defense,  and  if  his  attention  had  been  first  called  to  the  time,  place 
and  person  he  might  have  explained  the  seeming  inconsistency  of  his  testi- 
mony, which,  as  this  record  stands,  was  probably  disregarded  altogether. 

By  instruction  4,  the  jury  were  told,  in  substance,  the  accused  could  not 
rely  upon  the  ground  of  self-defense  or  apparent  necessity  if  he  oommenoed 
or  brought  on  the  difficulty  in  which  the  deceased  was  killed. 

The  right  of  self-defense  is  both  inalienable  and  invaluable,  and  a  jury 
should  never  be  instructed  to  ignore  or  disregard  it  unless  the  evidence 
clearly  warrants  it.  Such  an  instruction  as  the  one  under  consideration  is 
often  misleading  and  prejudicial,  because  the  jury  is  left  in  doubt  about  the 
meaning  in  law  of  commencing  or  bringing  on  a  difficulty.  A  word  spoken, 
not  so  calculated  or  intended,  may  sometimes  be  the  commencement  of  a 
difficulty,  or  the  person  speaking  may  thereby,  in  one  sense,  bring  on  a  diffi- 
culty. 

There  is  no  evidence  in  this  case,  except  that  of  the  accused,  showing  what  - 
was  said  or  done  in  the  kitchen  previous  to  the  shoot  in  pr,  ard  what  he  said, 
according  to  his  testimony,  did  not,  in  legal  contemplation,  amount  to  com- 
mencing or  bringing  on  the  difficulty. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause  reroaided  for 
a,  new  trial. 
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WILMOT,  &o.  v.  BORDER. 

(Filed  March  14,  1889- Not  to  be  reported.) 

Ejectment—  Judicial  sales— Id  this  action  by  appellee  to  recover  land  which 
he  purchased  at  judicial  sale,  the  record  of  the  proceedings  being  destroyed, 
and  the  evidence  being  conflicting  as  to  the  land  purchased  by  plalnltff.  the 
judgment  of  the  lower  court  in  his  favor  is  affirmed. 

Isaac  A.  Stewart  for  appellants. 

Wi  O.  Bradley  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee  brought  a  separate  aotlon  in  the  Rockcastle  Circuit  Court 
against  each  of  the  appellants  to  recover  the  possession  of  a  distinct  parcel 
of  land  that  each  held  without  right.  The  answers  raised  equitable  Issues 
oommon  to  both  cases.  They  were  thereupon  transferred  to  equity  and  con- 
solidated. 

It  is  olalmed  by  the  appellants  that  one  of  the  tracts  of  land  was  composed 

of  two  small  tracts  that  W.  E.  Wilmot  purchased  from Parsons;  that 

after  said  purchase  W.  E.  Wilmot  mortgaged  said  tract  of  land  to  S.  Noland; 
that  he,  by  his  petition  in  equity,  enforced  his  mortgage  Hen  on  said  land 
and  purchased  it,  together  with  another  tract  that  belonged  to  M.  G.  Wil- 
mot, which  he  (M.  G.  Wilmot)  had  also  mortgaged  to  secure  said  debt;  that 
S.  Noland  gave  W.  E.  Wilmot  time  in  which  to  pay  off  said  judgment  debt 
and  redeem  his  and  M.  G.  Wilraot's  land ;  that  after  making  some  payments 
on  the  judgment  be  (W.  E.  Wilmot)  and  Noland  sold  the  tract  of  land  that 
belonged  to  W.  E.  Wilmot  to  the  appellee  for  money  enough  to  pay  off  the 
balance  of  the  judgment,  interest  and  costs,  which  sum  the  appellee  paid  to 
Noland,  whereby  M.  G.  Wil mot's  land  was  released.  The  appellee  contends 
that  he  purchased  not  only  the  land  that  belonged  to  W.  E.  Wilmot,  but  toe 
tract  that  belonged  to  M.  G.  Wilmot.  The  record,  exhibits  and  proceedings 
of  the  old  suit  were  burnt;  therefore,  their  contents  have  to  be  established 
by  oral  proof. 

.  W.  I£.  Wilmot 's  reoolleotion  is,  that  he  alone  executed  to  Noland  the  note 
and  mortgage,  the  mortgage  being  upon  his  own  land  alone.  But  be  states 
that  Noland  presented  to  him  a  paper  to  sign,  which  he  did  sign,  but  did 
not  understand  it,  and  M.  G.  Wilmot's  name  was  to  the  paper  as  his  surety; 
and  M.  G.  Wilraot's  land  was  sold  and  Noland  purchased  it,  together  with 
bis  own  land.  On  the  other  hand,  it  is  established  by  the  weight  of  evidence 
that  the  note  and  mortgage  were  signed  by  W.  E.  and  M.  G.  Wilmot.  and 
the  lands  of  W.  E.  and  M.  G.  Wilmot  were  inoluded  in  the  mortgage,  and 
that  both  tracts  of  land  were  sold  and  purchased  by  Noland  to  satisfy  said 
mortgage  debt ;  and  the  appellee  purchased  both  tracts,  and  was  entitled  to 
the  possession  .of  the  same,  and,  the  lower  court  having  so  adjudged,  its 
judgment  is,  affirmed. 
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HEAD  v.  CLARK. 
(Filed  March  14,  1880.) 

1.  Judicial  sales— Discretion  of  commissioner— Where  a  commissioner 
making  a  sale  under  decree  of  court  discovers,  after  the  hammer  has  fallen, 
and  the  purchaser  has  been  announced,  that  he  ha6  made  a  mistake,  be  may 
announce  the  faot  and  proceed  with  the  sale,  the  parties  and  the  crowd  still 
being  present. 

Appellant  and  appellee  were  both  bidding  the  same  amount  at  a  decretal 
sale,  but  the  commissioner  bearing  only  appellant's  bid,  let  the  hammer 
fall  and  announced  that  appellant  was  the  purchaser.  Discovering  at  once 
his  mistake,  he  proceeded  with  the  sale,  the  interested  parties  and  the  crowd 
being  still  present,  and,  appellee  increasing  his  bid,  the  property  was  knocked 
off  to  him.    Held— That  this  was  proper. 

2.  Same— In  so  far  as  the  commissioner  is  not  restricted  by  the  terms  or 
the  general  law.  he  has  a  reasonable  discretion  as  to  the  time  and  manner  of 
conducting  the  sale. 

Montgomery  Merritt  for  appellant. 

Yeainan  &  Lookett  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  is  a  contest  between  two  bidders  at  a  decretal  sale  of  land,  each  claim- 
ing to  have  been  the  purchaser.  The  bidding  at  the  outset  was  spirited,  sev- 
eral engaging  in  it,  but  it  finally  narrowed  to  these  two  contestants.  The 
appellee,  J.  W.  Clark,  bid  by  signs  made  by  holding  up  his  hand,  and  which 
the  commissioner  making  the  sale  understood  and  recognized.  The  appel- 
lant, W.  G.  Head,  was  outspoken  In  making  his  bids.  There  was  quite  a 
crowd  present,  and  some  confusion  existed.  A  bid  of  $6,325  was  offered,  the 
master  and  some  of  the  bystanders  understanding  it  as  the  bid  of  Clark,  and 
it  was  so  cried.  He  testifies,  however,  that  he  did  not  make  it.  Head  then 
bid  $6,350,  and  so  did  Clark.  The  master  understood  Head's  bid  only.  Some 
of  the  persons  present  testify  that  Head  made  this  bid,  and  others  appear  to 
have  understood  it  as  Clark's  bid.  It  is  evident  both  made  it,  and  that 
when  it  was  being  cried  each  understood  it  as  his  bid.  Some  of  the  bystand- 
ers thought  Head's  bid  was  being  oried,  while  others  believed  it  was  the  bid 
of  Clark.  The  hammer  fell,  and  the  master  announced  that  the  property 
was  sold  to  the  appellant,  Head,  at  $5,350.  He  asked  him  to  give  the  initials 
of  his  name,  and  directed  his  clerk  to  write  his  name  down  as  the  purchaser, 
and  he  did  so.  The  appellee,  Clark,  then  and  there  claimed  that  he  had 
made  the  bid,  and  that  he  was  the  purchaser.  The  master  at  once,  and 
while  both  parties  and  the  crowd  were  yet  present,  but  over  Head's  protest, 
again  offered  the  property,  crying  it  at  $5,350,  when  Clark  bid  15,375,  and  it 
was  knocked  off  to  him.  Head  tendered  and  delivered  to  the  commissioner 
satisfactory  bonds  for  the  $5,350,  for  which  he  claimed  to  have  bought  the 
property,  and  Clark  gave  like  bonds  for  the  $5,375  bid  by  him.  The  master 
reported  the  facts  to  the  court  for  its  direction  and  judgment.  Both  parties 
to  this  appeal  made  themselves  parties  to  the  action  by  proper  pltadlng,  each 
claiming  the  property. 

The  lower  court  held  that  the  action  of  the  commissioner  in  reoffering  the 
property  was,  under  the  clrouro stances,  proper;  accepted  the  bonds  of  Clark 
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as  £he  purchaser,  and  Head  has  appealed.  He  bow  claims  that  when  the 
master  knocked  off  the  property  to  him  the  contract  of  purchase  was  closed. 
subject,  of  oonrse,  to  rejection  or  ratification  by  the  court  upon  the  master's 
report;  that  the  master's  duties  were  then  at  an  end,  and  that  no  matter 
what  mistake  had  been  made,  or  what  misunderstanding  bad  existed,  be, 
from  that  moment,  bad  no  power  over  tbe  matter,  and  no  duty  to  perform, 
save  to  report  his  aotion  to  the  court. 

It  is  a  general  rule  as  to  sales  by  auction  that  a  bid  is  a  mere  offer  of  pur- 
chase, and  may  be  withdrawn  until  accepted,  but  when  the  hammer  falls, 
or  the  bid  is  otherwise  accepted,  It  becomes  a  binding  contract.  Tbe  minds 
of  the  parties  then  meet,  and  tbe  auctioneer  can  not,  of  his  own  will,  rescind 
the  sale.  (Qrotenkemper  v.  Aohtermeyer  &  Co.,  il  Bush,  923.)  In  tbe  case 
of  judicial  sales  the  court  itself  has  no  mere  arbitrary  power  over  them,  bat 
must  regard  the  rights  of  all  the  parties,  including  the  purchaser,  and  exer- 
cise a  legal  discretion  as  to  rejecting  or  confirming  them ;  and  still  lees  has 
its  commissioner,  who  is  a  ministerial  officer,  the  power  to  control  them  at 
will. 

If  it  be  oonoeded,  however,  that  in  the  case  of  an  ordinary  sale  by  auction, 
the  power  of  the  auctioneer  is  at  an  end  the  moment  the  hammer  falls,  and 
that  the  contract  of  purchase  is  then  closed,  no  matter  what  mistakes  he 
may  have  committed,  or  what  misunderstanding  may  have  existed  upon  bit 
part  as  to  the  bidding,  yet  we  are  unwilling  to  say  that  this  is  true  as  to  a 
decretal  sale  attended  by  circumstances  similar  to  those  now  under  consid- 
eration. In  an  ordinary  sale  by  auction,  the  auctioneer  is  the  agent  of  tbe 
seller  only,  until  the  sale  is  made,  when,  for  certain  purposes,  he  becomes 
the  agent  of  both  parties. 

A  commissioner,  acting  under  a  decree  has,  however,  duties  to  perform  as 
to  the  complainant,  the  vendor,  the  purchaser  and  the  court,  and  in  tbe  per- 
formance of  those  duties  he  must  exercise  bis  best  judgment.  He  is  neoes- 
sarily  invested  with  a  reasonable  discretion  in  many  respects  as  to  the 
manner  of  its  exercise,  taking  care,  however,  to  obey  the  decree  so  far  as  It 
has  given  him  specific  directions.  In  acting  under  it  he  should  adopt  all 
proper  means  to  fulfill  its  directions,  and  in  doing  so  he  Is,  unless  restricted 
by  its  terms  or  the  general  law,  to  exercise  a  sound  discretion.  He  may,  for 
good  reason,  decline  to  sell  at  the  time  advertised.  If  there  be  but  one  per- 
son present,  or  by  reason  of  sham  bidding  a  sacrifice  of  the  property  is  rea- 
sonably certain  to  ocour,  he  may  refuse  to  proceed. 

It  was  said  by  the  Supreme  Court  of  the  United  States,  in  Blossom  v. 
Railroad  Co.,  3  Wall,  209,  that  he  might  "be  justified  in  postponing  the  sale 
to  a  future  day  to  prevent  the  sacrifice  of  tbe  property.  Every  such  officer 
has  a  right  to  exercise  a  reasonable  discretion  to  adjourn  such  a  sale,  and  all 
that  can  be  required  of  him  is  that  he  should  have  proper  qualifications,  use 
due  diligence  in  ascertaining  the  circumstances,  and  act  in  good  faith,  and 
with  an  honest  intention  to  perform  his  duty." 

Undoubtedly  a  sheriff,  in  selling  under  execution,  may  exercise  bis  dis- 
cretion in  the  respects  to  which  we  have  alluded,  and  we  see  no  reason  why 
a  commissioner,  in  selling  property  under  decree,  should  not  have  the  same 
right.  The  fact  that  his  action  is  not  final  until  approved  by  tbe  court  dost 
not  present  a  sufficient  reason  for  a  distinction. 

It  would  certainly  have  been  proper  in  this  instance,  owing  to  the  otrcum- 
stanoei  attending  tbe  sale,  for  tbe  court,  had  Head  been  reported  to  it  as  tb« 
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purchaser  to  have  set  the  sale  aside.  (Rorer  on  Judicial  Sales,  section  .421.) 
Why  then,  under  the  circumstances,  should  its  master,  when-aware  of  the  mis- 
take and  misunderstanding  upon  his  part  and  with  the  knowledge  that  in 
point  of  fact  when  he  announced  the  sale  as  made,  there  really  had  been  no 
highest  bid  offered,  and  hence  no  sale  in  fact  made  as  directed  by  the  decree, 
be  compelled  to  report  to  court,  instead  of  proceeding  to  properly  make  it? 
All  the  parties  were  still  present.  The  appellant,  Head,  had  an  opportunity 
still  to  bid  for  the  property.  The  commissioner  had  merely  announced  that 
he  was  the  preferred  bidder,  because  he  thought  he  was  the  highest  bidder, 
when  in  fact  he  was  not,  and  discovering  his  mistake  immediately,  and 
when  the  interested  parties  were  yet  present,  he  had  such  a  discretion  in  the 
matter  as  authorized  him  to  declare  the  mistake  and  proceed  with  the  sale. 
The  decree  directed  him  to  sell  to  the  highest  and  best  bidder.  At  least  this 
was  his  duty,  and  he  had  not  done  it,  and,  finding  at  the  time  that  he  had 
not  done  so,  he  had  a  right  to  comply  with  the  decree  in  view  of  the  fact  that 
those  interested  were  still  present  and  could  not  fairly  suffer  any  injustice, 
but  would  otherwise,  perhaps,  obtain  an  unjust  advantage  through  mistake. 

A  commissioner  ordinarily  is  left  to  select  the  time  in  the  day  when  he 
will  sell.  He  may,  in  the  absence  of  regulation  in  the  decree,  adjourn  the 
sale  to  another  hour  in  order  to  obtain  a  fair  price,  or  determine  which  piece 
of  property  shall  be  first  sold,  or,  owing  to  sham  bidding  or  lack  of  bidders, 
refuse  altogether  to  sell  at  the  time  fixed  by  his  notice.  He  may,  when  not 
restrained  by  the  decree  or  the  general  law,  adopt  such  measures  as  are  rea- 
sonably calculated  to  promote  the  fairness  of  the  sale,  and  it  has  even  been 
held  by  many  courts  that  he  may  adjourn  an  advertised  sale  to  a  different 
time  or  place  In  order  to  obtain  a  fair  price  for  the  property.  (Borer  on 
Judicial  Sales,  section  119.)  In  our  opinion  the  master  had,  in  view  of  the 
existing  circumstances,  a  right  to  disregard  what  had  occurred  by  mistake 
and  proceed  with  the  sale;  and  that  the  judgment  of  the  lower  court,  con- 
firming his  action,  was  proper. 

Judgment  affirmed. 


CHESAPEAKE  &  OHIO  R.  R.  CO.  v.  COMMONWEALTH. 
(Filed  March  14,.  1889.) 

1.  Former  acquittal— Two  indictments  were  found  at  the  same  time  against 
appellant  for  nuisance  by  obstructing  a  public  road  with  its  oars.  The  time 
at  which  the  offense  was  charged  to  have  been  committed  was  the  same  in 
both  indictments.  Appellant  having  been  acquitted  under  one  indiotment, 
pleaded  former  acquittal  upon  the  trial  of  the  other.  Held— That  as  the 
State  has  the  right  in  such  a  case  to  show  that  the  defendant  had  committed 
the  offense  charged  at  any  time  within  a  year  prior  to  the  indictment,  a  con- 
viction or  an  acquittal  under  one  indictment  does  not  ipso  facto  bar  another 
indictment  found  at  the  same  time  for  the  same  character  of  offense.  The 
first  trial  is  a  bar  to  the  further  prosecution  for  only  such  offenses  as  were 
then  proved  or  attempted  to  be  proved ;  and  whether  the  same  acts  were 
proved  or  attempted  to  be  proved  upon  the  first  trial  is  a  question  of  fact. 
Therefore,  as  the  defendant  in  this  case  offered  testimony  tending  to  show 
that  upon  the  first  trial  the  Commonwealth  in  the  examination  <>f  its  wit- 
nesses embraced  the  entire  year,  the  issue  thus  presented  should  have  been 
submitted  to  the  jury,  as  this  testimony,  if  true,  showed  the  attempt  to 
prove  the  obstruction  at  the  time  named  by  the  witnesses  In  this  case. 

2.  Indictment— The  charge  in  one  of  the  indictments  that  the  obstruction 
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was  'habitual"  was  surplusage,  and  did  not  change  the  character  of  the 
offense. 

Breckinridge  &  Shelby  for  appellant. 

C.  J.  Bronston  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Two  indictments  were  found  at  the  same  time  against  the  appellant,  The 
Chesapeake  &  Ohio  R.  R.  Co. ,  for  nuisance  by  obstructing  a  turnpike  road 
with  its  oars.  Each  charged  that  the  offense  was  committed  at  the  same 
time,  and  they  are  couched  substantially  in  the  same  language,  save  the  one 
now  under  consideration  avers  that  the  obstruction  was  "habitual."  A  con- 
tinuing nuisance  was  not  charged  however ;  and  it  is  proper  only  for  the 
purpose  of  abatement.  Punishment  only  was  sought ;  and  the  charge,  there- 
fore, of  habitual  commission  was  surplusage,  since  although  each  act  of  ob- 
struction constituted  an  offense,  yet  a  conviction  oould  be  bad  under  the 
one  indiotment  for  but  one  offense,  although  frequent  ones  were  charged. 
The  same  character  of  offense  was,  therefore,  charged  in  each  indiotment. 

One  of  the  oases  was  tried,  resulting  in  an  acquittal.  Subsequently,  and 
at  the  same  term  of  court  this  one  was  also  tried,  the  plea  being  a  former 
aoquittal  as  well  as  "not  guilty,"  and  the  verdict,  a  fine  of  $750  against  the 
appellant. 

It  offered  in  evidence  the  record  of  the  former  case,  and  also  Introduced 
several  witnesses  to  show  the  identity  of  the  offenses  charged.  At  the  close 
of  the  evidence  the  loweV  court  refused  either  to  instruct  the  jury  to  find  far 
the  appellant  or  as  to  the  issue  presented  by  the  plea  of  former  acquittal. 

It  is  now  contended  that  the  reoord  alone  of  the  former  case  afforded  evi- 
dence which,  as  a  matter  of  law,  conclusively  sustained  this  plea,  and  that 
it  was  the  duty  of  the  court  to  draw  this  necessary  legal  conclusion,  and  in- 
struct the  jury  to  find  for  the  accused.  This  argument  is  based  upon  the 
general  rule  that  if  the  first  indiotment  were  such  that  the  aooused  might 
have  been  convicted  under  it  upon  proof  of  the  facts  by  wbioh  the  second  is 
sought  to  be  sustained,  then  the  jeopardy  wbioh  attached  upon  the  trial  of 
the  first  one  is  a  bar  to  a  trial  upon  the  second  one.  (1  Wharton's  Crim. 
Law,  section  566;  Cooley's  Con.  Limitations,  888.) 

It  is  true  the  indictments  were  found  upon  the  same  day;  they  were  for 
the  same  character  of  offense ;  they  covered  the  same  period  of  time,  because 
the  statutory  limitation  under  our  law  to  such  a  prosecution  is  one  year; 
but  the  time  named  in  them  as  being  that  when  the  offense  was  committed 
was  not  material,  and  each  obstruction  was  a  distinct  offense.  The  Stats 
was  not  confined  to  any  particular  time,  but  had  the  right  to  show  that  the 
appellant  had  so  offended  at  any  time  within  a  year  previous  to  the  finding 
of  the  Indiotment.  This  being  so  a  conviction  or  an  aoquittal  would  not 
•ipso  facto  bar  another  indictment  found  at  the  same  time  and  charging  the 
samo  character  of  offense.  Whether  the  same  act  was  proven  or  attempted 
to  be  proven  upon  the  trial  of  the  other  one  would  be  a  question  offset,  and 
the  first  trial  would  only  be  a  bar  to  a  further  prosecution  for  such  offenses 
as  were  then  proven  or  attempted  to  be  proven.  This  would  of  course  have 
to  be  shown  by  extrinsic  evidence.  The  general  rule,  therefore,  above  cited, 
does  not  control  such  a  case. 
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If  A  be  tried  for  the  murder  of  B  and  acquitted  because  of  a  failure  to 
prove  some  material  fact,  as  the  death  of  B,  then  it  does  apply,  and  a  sec- 
ond trial  can  not  be  had  upon  the  ground  that  the  Commonwealth  has  now 
seoured  the  testimony.  In  such  a  ease  there  is  but  one  offense.  It  is  unlike 
this  one.  In  this  character  of  oase  the  State  could,  upon  the  trial  of  one  in- 
dictment, select  one  particular  act  or  offense  and  proceed  for  it ;  and  under 
the  other  indictment,  although  found  at  the  same  time,  It  would  prove  a 
differeLt  one.  It  does  not  follow,  therefore,  that  an  acquittal  under  one  in- 
dictment is  necessarily  an  acquittal  not  of  one  only,  but  of  every  act  within 
the  year,  the  proof  of  which  would  have  sustained  the  first  indictment.  If 
this  were  the  rule  then,  although  the  accused  might  have  committed  the 
offense  a  hundred  times,  within  the  year,  yet  an  acquittal  upon  an  indict- 
ment, under  which  it  could  only  be  oonvlotedfor  a  single  commission,  would 
be  a  complete  protection  as  to  all,  although  in  point  of  fact  but  the  one  un- 
lawful act  had  been  Investigated.  The  statement  of  a  proposition  leading  to 
such  a  result  is  its  own  refutation. 

The  fundamental  law  protects  one  from  being  twice  put  in  jeopardy.  In- 
deed the  rule  is  imbedded  in  the  very  elements  of  the  common  law,  not  only 
as  to  criminal,  but  even  as  to  civil  cases:  nemo  debet  bis  vexari,  pro  una  et 
eadem  causa;  but  yet  it  recognizes  not  only  the  difficulty,  but  the  necessity 
of  punishing  offenders;  and,  therefore,  in  its  wisdom  does  not  confine  the 
Commonwealth  in  proving  offenses  to  the  time  named  in  the  indictment; 
but  it  may  prove  or  attempt  to  prove  the  commission  of  the  offense  at  any 
time  not  beyond  the  period  fixed  by  limitation.  In  a  case  like  this  one  it 
can  not,  upon  the  trial  of  the  second  indictment,  prove  any  act  which  It 
even  attempted  to  prove  upon  the  other  trial.  In  the  attempt  embraced  the 
entire  year  in  a  short  of  drag  net  way,  then  it  may  properly  be  said  that  the 
accused  has  been  tried  for  all  the  offenes  attempted  to  be  proven.  He  has, 
in  such  a  oase,  been  in  jeopardy  as  to  all  the  unlawful  acts  of  the  year  of  the 
character  of  that  named  In  the  indictment,  and  it  does  not  matter  that  the 
State  may  have  then  failed  to  show  his  guilt.  If  it  could,  upon  the  trial  of 
one  indictment,  inquire  as  to  whether  at  this  time  or  that,  or  whether  dur- 
ing a  certain  time  the  accused  had  not  committed  the  offense,  and  then,  be- 
cause it  failed  to  elicit  bis  guilt,  retry  him  upon  another  indictment  and  go 
over  the  same  ground,  he  would  be  subjected  to  continuous  trials.  Such  a 
rule  would  be  unjust  to  the  citizen  and  violative  of  not  only  the  letter  but 
the  spirit  of  the  law. 

Whether  the  accused  has  been  onoe  in  jeopardy,  whether  the  State  has, 
upon  the  trial  of  another  indiotraent,  proved  or  tried  to  prove  the  same 
offense  is.  however,  in  a  oase  like  this  one,  where  there  is  testimony  tending 
to  show  a  question  of  fact,  to  be  submitted  to  a  jury  under  proper  instruc- 
tion. It  rests  upon  the  defendant  to  show,  however,  that  be  has  been  ac- 
quitted of  the  identical  offense,  but  this  is  done  when  it  is  made  to  appear 
that  the  same  conduct  was  previously  inquired  or  attempted  to  be  inquired 
into  by  the  State. 

In  this  Instance  the  appellant  offered  testimony  tending  to  show  that  upon 
the  trial  of  the  first  indictment  the  Commonwealth,  in  the  examination  of 
its  witnesses,  embraced  the  entire  year  and  endeavored  to  prove  that  at  some 
time  during  that  period  the  appellant  bad  committed  the  act  constituting 
the  offense.  This,  if  true,  necessarily  involved  the  attempt  to  prove  the  ob- 
struction of  the  road  at  the  time  named  by  the  witnesses  in  this  oase,  and 
the  issue  thus  presented  should  have  been  submitted  to  the  jury. 
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Judgment  reversed  and  cause  remanded,  with  directions  to  grant  the  ap- 
pellant a  new  trial  and  for  further  proceedings  consistent  with  this  opinion. 


PEAK,  &o.  v.  WIGGINTON,  &o. 

(Filed  March  14,  1889— Not  to  be  reported.) 

Construction  of  deed— The  land  in  controversy  was  devised  by  W.  to  M., 
his  daughter.  M.  was,  at  the  death  of  her  father,  the  wife  of  C,  bat  bad 
children  by  a  former  marriage.  Those  children  claimed  that  the  land  in 
controversy  should  have  been  devised  to  them  jointly  with  their  mother, 
under  a  contract  made  by  W.  with  their  father,  but,  W.  having  failed  to  do 
so,  they  claimed  that  they  were  entitled  to  some  recompense  for  what  their 
father  had  done  and  paid  for  the  testator,  and,  as  a  recompense,  C,  their 
stepfather,  executed  to  each  of  them  his  note  for  a  certain  amount,  and  all 
they  were  bound  to  do  when  arriving  at  full  age,  in  order  to  entitle  them  to 
payment  of  the  notes,  was  to  release  their  claim  and  causes  of  action.  When 
they  respectively  arrived  at  full  age,  however,  C.  required  each  of  them  to 
execute  a  deed  of  release  as  a  condition  of  paying  the  notes.  Each  of  those 
deeds  conveys  to  G.  all  title  to  the  land  devised  by  W.  to  M.,  and  also  releases 
and  discharges  the  said  land  and  estate  of  W.  from  all  debts  and  causes  of 
action  whatsoever.  M.,  the  mother  of  the  grantors,  did  not  die  until  after 
the  execution  of  the  last  deed.  Held— That  these  deeds  were  intended  merely 
to  release  the  claims  wbiob  the  grantors  bad,  as  heirs  at  law  of  their  father, 
against  the  estate  of  W.,  and  against  those  who  acquired  possession  of  it 
under  the  will,  and  were  not  intended  as  conveyances  of  title  in  the  land. 
Therefore,  the  grantors  are  entitled  to  the  land  jointly  with  their  half- 
brothers  and  sisters,  as  the  heirs  of  their  mother,  subject  to  the  life  estate 
of  C. 

Thos.  J.  McElrath  for  appellants. 

Masterson  &  Gaunt  for  appellees. 

Appeal  from  Carroll  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  land  in  controversy  was  devised  by  William  Heath,  who  died  in  1861, 
to  bis  daughter,  Mariah  B.,  who  first  married  Levi  Lee,  by  whom  she  had 
three  children,  appellants,  and  was  the  wife  of  C.  S.  Wigginton,  appellee,  at 
the  death  of  her  father,  and  at  her  death,  and  by  him  also  had  three  children. 
It  appears  from  the  evidence  that,  in  1850,  or  in  1851,  a  parol  agreement  was 
made  between  Levi  Lee  and  William  Heath,  by  which  the  former  agreed  to 
pay  $500  to  R.  D.  Heath,  the  son,  and  $300  each  to  Lucy  Lee  and  Susan  Staf- 
ford, the  two  daughters  of  the  latter,  and  to  support  and  care  for  him  and 
his  wife  while  they  lived,  in  consideration  of  the  tract  of  land  and  such  per- 
sonalty  as  was  on  the  farm  ;  that,  in  pursuance  cf  the  agreement,  the  whole 
amount,  except  $100  going  to  Susan  Stafford,  was  paid  by  Levi  Lee  to  the 
three  persons,  and  he  removed  to  the  land,  and  continued,  until  his  death  in 
1856,  to  care  for  and  support  William  Heath  and  his  wife.  But  no  deed  cr 
other  written  evidence  of  the  agreement  was  ever  executed.  It  further  ap- 
pears that  just  before  the  death  of  Levi  Lee,  William  Heath  promised,  in  re- 
sponse to  his  request  for  a  deed,  that  his  (Heath's)  will  should  be  a  deed, 
and  after  the  death  of  Levi  Lee  he  did  cause  a  will  prepared,  giving  the  land 
to  Mariah  B.  Lee  and  her  children.    But  after  she  married  C.  S.  Wigginton 


Digitized  by 


Google 


PEAK,  &0.  V.  WIGGINTON,  &C.  923 

be  wrote  for  William  Heath  another  will,  the  one  that  was  probated,  by 
which  the  land  and  all  the  testator's  personal  estate  except  $100  to  Lucy 
Stafford  was  devised  to  Mariah  B.  Wigginton  alone.  After  the  death  of 
William  Heath,  however,  the  uncle  and  aunts  of  the  three  infant  children  of 
Levi  Lee  insisted  that  some  recompense  be  made  to  tbem  for  what  their 
father  had  paid  and  done  for  and  at  the  request  of  the  testator,  and  to  ac- 
complish that  object  and  as  appears  also  compromise  all  disputes  about  the 
will  and  the  disposition  of  his  estate,  the  following  scheme  was  resorted  to: 
By  a  deed  made  in  1861  G.  S.  Wigginton  and  Mariah  B.  Wigginton  oonveyed 
to  B.  D.  Heath  an  undivided  fourth  part  of  the  land,  and  on  the  same  day 
he  reoonveyed  the  same  to  them,  whereby  C.  S.  Wigginton  became  invested 
with  title  to  one* eighth  of  the  land.  Not  long  afterwards  they  oonveyed  to 
J.  W.  Lee,  husband  of  Lucy  Lee,  another  undivided  fourth,  which  he  im- 
mediately reoonveyed  to  them,  G.  S.  Wigginton  thus  acquiring  altogether 
the  absolute  title  to  one- fourth  of  the  land.  At  the  respective  dates  of  the 
two  sets  of  deeds  a  written  oontraot  was  made,  one  of  them  being  between 
C.  S.  and  Mariah  B.  Wigginton  and  B.  D.  Heath,  and  the  other  between 
them  and  J.  W.  Lee.  But  the  two  contracts  were  almost  identical  in  lan- 
guage and  the  same  In  purpose. 

It  further  appears  that  C.  S.  Wigginton,  at  the  time  the  deeds  and  con- 
tracts were  respectively  made,  executed  notes  to  the  then  infant  children, 
bearing  interest  from  date,  and  payable  as  they  respectively  arrived  at  the 
age  of  twenty- one,  aggregating  $666.66%,  the  other  third  of  the  $1,000  paid 
at  the  request  of  William  Heath  by  Levi  Lee  being,  as  the  evidenoe  shows, 
claimed  by  C.  S.  Wigginton  as  the  dower  interest  of  Mariah  B. 

In  the  two  contracts  it  was,  in  substance,  stipulated  that  the  deeds  and 
notes  bad  been  executed  in  compromise  and  discharge  of  all  controversies 
and  olalms  between  the  parties  growing  out  of  the  settlement  and  division 
of  the  estate  of  William  Heath  under  his  will  and  under  the  statute  of  de- 
scent and  distribution,  or  otherwise,  including  the  infant  children  of  Levi 
Lee;  that  the  whole  estate  of  the  testator  was  to  pass  according  to  the  will ; 
that  C.  S.  Wigginton  was  to  pay  said  notes  in  compromise  of  all  claims  of 
the  children  of  Levi  Lee,  or  of  his  estate  against  the  estate  of  the  testator, 
and  in  oase  they  did  not,  upon  arriving  at  full  age,  receive  the  amount  of 
the  notes  in  compromise  and  release  of  all  claims  or  causes  of  action  against 
the  parties  to  the  contract,  as  well  as  the  estate  of  William  Heath,  the  pro- 
vision made  for  them  and  the  notes  should  be  of  no  effect. 

It  appears  that  when  the  children  of  Levi  Lee,  respectively,  arrived  at  full 
age,  G.  S.  Wigginton  required  each  of  them  to  execute  a  deed  of  release  as  a 
condition  of  paying  the  notes,  and  upon  the  construction  and  meaning  of 
those  deeds  depends  the  decision  of  this  action.  As  they  are  all  alike,  or 
substantially  so,  we  need  refer  to  only  the  one  executed  by  Lucy  J.  Peak 
and  her  husband  in  1869,  the  other  two  having  been  executed  In  1870  and 
1878.  After  a  recital  In  the  deed  that  the  notes  were  executed  under  the 
written  oontraots  mentioned,  is  the  following:  "Now,  in  consideration  of 
the  payment  by  said  Wigginton  of  the  full  amount  of  said  notes,  the  parties 
of  the  first  part  have  bargained,  sold,  conveyed  and  released  *  *  *  unto 
said  G.  8.  Wigginton  all  right,  title,  claim  or  interest  whatever,  either  in 
law  or  equity,  held  by  the  said  parties  of  the  first  part  in  and  to  the  tract  of 
land  •  *  *  owned  by  William  Heath,  and  devised  by  his  last  will  to  his 
daughter,  Mariah  B. ;  and  also,  by  these  presents,  release,  acquit  and  dls- 
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charge  the  said  land  and  estate  of  William  Heath,  and  also  said  C.  S.  and 
Marian  B.  Wigginton,  from  all  debts,  dues,  demands,  and  causes  of  action 
whatsoever." 

Mariah  B.  Wigginton  did  not  die  until  1883,  nine  years  subsequent  to  the 
date  of  the  last  of  the  three  deeds  of  release ;  and  the  question  involved  in 
this  action,  brought  by  C.  S.  Wigginton  in  1885  to  quiet  his  title,  is,  whether 
the  children  of  Levi  Lee,  in  common  with  the  three  by  the  second  husband, 
were,  upon  the  death  of  their  mother,  entitled  each  to  one-eighth  of  the 
land.  If  they  were  not  it  was  because  they  conveyed  their  several  interest* 
by  their  respective  deeds  of  release  to  C.  S.  Wigginton,  in  which  case  be  has 
in  addition  to  an  estate  for  life  as  tenant  by  curtesy,  an  absolute  title  to 
five-eighths  of  the  land.  It  seems  to  us  that,  regarding  the  language  used  in 
these  deeds  in  connection  with  the  subject  matter,  and  the  situation  and 
purpose  of  the  parties,  there  is  no  room  for  doubt  about  the  construction. 
The  consideration  and  inducement  for  the  execution  of  the  notes  was  the 
compromise  and  release  of  claims  or  causes  of  action  which  the  children  of 
Levi  Lee  had  against  the  estate  of  William  Heath,  devised  to  Mariah  B. 
Wigginton,  on  account  of  the  $1,000  paid,  and  for  supporting  and  taking  care 
of  him  and  his  wife.  And  all,  according  to  the  meaning  of  the  contracts 
and  purpose  of  the  parties  to  them,  they  were  bound  to  do  when  arriving  at 
full  age,  in  order  to  entitle  them  to  payment  of  the  notes  by  G.  S.  Wiggin- 
ton, was  to  release  their  claim  and  causes  of  action.  But  neither  when  the 
notes  were  given,  nor  when  the  deeds  of  release  were  made,  did  they  have 
any  title  to  or  interest  in  the  land,  being  mere  e  xpeotant  heirs  of  their 
mother,  who  was  no  party  to  the  deeds. 

To  construe  the  deeds  as  intended  to  merely  release  the  claims  they  had  as 
heirs  at  law  of  Levi  Lee  against  the  estate  of  the  testator,  and  against  those 
who  acquired  possession  of  it  under  the  will,  would  be  consistent  with  the 
purpose  and  with  the  language  used.  But  to  construe  them  as  conveyance* 
of  title  in  the  land  involves  an  attempt  by  the  children  of  Levi  Lee  to  do 
what  they  had  no  legal  right  to  do,  and  received  no  consideration  whatever 
for  doing,  either  of  which  considerations  would  be  a  sufficient  reason  for  re- 
jecting 6ii ch  construction. 

We  think  the  children  of  Levi  Lee  never  parted  with,  but  were,  upon  the 
death  of  their  mother,  entitled  eaob  to  one  eighth  of  the  land,  subject  to  the 
life  estate  of  C.  S.  Wigginton ;  and  the  judgment  of  the  lower  court  is, 
therefore,  reversed  for  further  proceedings  consistent  with  this  opinion. 


FICHTNER  v.  FICHTNKRS  ASS'EE. 

(Filed  March  14,  1880.) 

Lunatic  married  woman— Sale  of  inchoate  right  of  dower— Under  the  stat- 
ute providing  for  the  sale  and  conveyance  of  the  inchoate  right  of  dower  of 
married  women  who  are  confirmed  lunatics,  the  bond  required  to  be  executed 
by  the  husband  secures  to  the  wife  the  present  value  of  her  inchoate  right  of 
dower,  which  "becomes  complete"  within  the  meaning  of  the  statute  when 
the  sale  is  made  under  the  judgment  and  perfected  by  a  conveyance  depriv- 
ing her  of  all  right  in  the  land.  And  in  estimating  the  value  of  the  wife's 
inchoate  right  the  amount  of  a  mortgage  on  the  land  in  which  she  has  united 
with  the  husband  should  be  deducted  from  the  value  of  the  land. 
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A.  Lincoln  Dembitz  for  appellant. 

Brown,  Humphrey  &  Davie  and  Marshall  &  Loohre  for  appellee. 

Appeal  from  Louisville  Cbanoery  Court. 

Opinion  of  the  oourt  by  Judge  Pryor. 

John  Ficbtner,  the  husband  of  the  appellant,  Catherine  Fiohtner,  being 
involved  In  debt,  made  an  assignment  of  all  his  estate  for  the  benefit  of  cred- 
itors, and,  by  the  terms  of  the  deed  made,  valuable  real  estate  passed  to  the 
assignee.  Flchtner  and  bis  assignee,  Loohre,  having  sold  several  parcels  of 
the  land  under  executory  contracts,  filed  this  petition  in  the  Louisville  Chan- 
cery Court  asking  a  sale  and  conveyance  of  the  inchoate  right  of  dower  of  the 
appellant  in  this  land  so  as  to  make  a  perfect  title.  In  the  petition  it  is  alleged 
that  the  wife  (Catherine)  is  a  confirmed  lunatic,  and  has  been  so  adjudged 
by  the  Jefferson  Circuit  Court,  and  this  proceeding  is  had  under  an  act  of 
the  legislature  approved  March  14,  1878,  providing  for  the  sale  and  convey- 
ance of  the  inchoate  right  of  dower  of  married  women  who  are  confirmed 
lunatics.  (General  Statutes,  page  825.)  The  act  provides  in  express  terms 
that  whenever  a  married  woman  is  a  confirmed  lunatic,  the  circuit  or  chan- 
cery court  of  the  county  where  the  land  is  situated  may,  on  the  petiiton  of 
the  husband,  adjudge  the  sale  and  conveyance  of  the  inchoate  right  of  dower. 

The  wife  was  made  a  defendant,  with  the  proceedings  all  regular,  and  the 
land  sold  in  the  manner  provided  by  the  act,  and  conceding  the  power  of  the 
legislature,  which  we  think  is  unquestioned,  to  pass  laws  regulating  the 
sale  of  such  property  belonging  to  those  who  are  under  the  parental  care  of 
both  the  legislature  and  the  chancellor,  it  is  only  necessary  to  determine  the 
single  question  presented  in  this  case,  that  arises  from  a  construction  given 
the  last  clause  of  section  8  of  the  act  by  the  court  below.  That  clause  pro- 
vides: "Before  any  judgment  shall  be  rendered  in  pursuanoe  of  the  provi- 
sions hereof,  the  husband  shall,  before  said  court,  execute,  with  sufficient 
surety,  a  covenant  to  the  Commonwealth  for  the  benefit  of  his  wife,  that  she 
shall  be  paid  the  value  of  her  inchoate  right  of  dower  in  said  land,  should 
such  right  thereafter  become  complete,  and  to  perform  all  orders  of  the  oourt 
In  the  premises.  Such  covenant  and  surety  shall  be  approved  by  the  oourt." 
The  oase  was  referred  to  the  commissioner,  with  directions  to  ascertain  the 
present  value  of  the  wife's  Inchoate  right  of  dower  in  the  land  sold  by  the 
husband  and  bis  assignee,  and  the  commissioner  reported  back  its  value  at 
•886.  It  is  insisted  by  counsel  for  the  wife  that  the  bond  to  be  given  by  the 
husband,  required  by  the  statute,  secures,  or  should  secure,  to  the  wife  the 
value  of  her  dower  in  the  estate  conveyed,  In  the  event  she  survives  her  hus- 
band; in  other  words,  she  is  to  be  paid  the  value  of  her  dower  now  inchoate 
when  the  same  thereafter  becomes  complete.  If  she  survives  the  husband, 
she  takes  as  widow  the  value  of  her  dower  in  money  instead  of  the  land 
Itself,  and  dying  before  the  husband,  she  takes  nothing. 

While  there  is  some  reason  for  urging  such  a  construction,  on  account  of 
the  awkward  manner  in  which  the  claim  in  question  is  framed,  we  are  sat- 
isfied, in  looking  to  the  object  to  be  accomplished  in  connection  with  the 
power  conferred  on  the  chancellor,  such  is  not  a  correct  Interpretation  of  the 
legislative  Intent.    The  chancellor  is  empowered  to  sell  a,nfl  convey  the  in- 
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ohoate  right  of  dower,  and  when  sold,  Id  order  to  pass  tbis  right,  the  com- 
mittee, if  the  lunatic  has  one,  if  not,  the  commissioner,  as  the  act  provides, 
shall  unite  with  the  husband,  as  the  wife  would  if  sui  Juris,  in  conveying 
her  inchoate  right  in  the  land.    The  committee,  or  commissioner,  represents 
the  wife  passing  her  potential  right,  and  the  husband  passing  the  fee.    The 
objeot  is  to  enable  the  chancellor  to  have  executed  to  the  vendee  such  a  con- 
veyance as  the  husband  and  wife  could  make  if  the  wife  was  of  sound  mind. 
The  act  further  provides  that  the  deed  executed  by  the  husband  and  the 
committee,  or  commissioner,  shall  pass  the  inchoate  right  of  dower.    It  is 
manifest,  therefore,  that  the  purchaser  acquires,  by  such  a  conveyance,  all 
the  right  that  he  would  or  oould  have  acquired  if  the  wife  had  been  sui  juris. 
The  question  then  arises,  is  the  wife  entitled  to  the  present  value  of  her 
inchoate  right,  or  must  she  wait  until  the  happening  of  her  surviving  the 
husband  before  she  can  assert  any  claim  by  reason  of  the  sale  by  the  chan- 
cellor?   The  stipulation  of  the  bond  following  the  statute  is  that  she  shall  be 
paid  the  value  of  her  inoohate  right  of  dower  in  the  land,  and  not  the  value 
of  her  dower  in  the  event  she  survives  her  husband.    She  shall  be  paid  that 
value  should  such  right  thereafter  be  complete.    It  might  be  argued  that  the 
sum  fixed  as  the  value  is  not  to  be  paid  until  the  wife  becomes  discovert  by 
the  death  of  the  husband,  but  such  a  construction  would  in  effect  deprive 
the  wife  of  any  present  interest  in  the  proceeds  of  a  sale  that  estops  her  from 
asserting  her  right  to  dower  at  the  death  of  her  husband,  and  is  as  unreason- 
able as  allowing  her,  as  against  the  husband  and  his  sureties  on  her  bond, 
the  full  value  of  her  dower  at  her  husband's  death,  when  its  stipulation  is 
that  she  shall  be  paid  the  value  of  her  inchoate  right.    When  did  her  right 
become  complete?    The  response  is,  when  the  sale  was  made  under  the  judg- 
ment and  perfected  by  a  conveyance  depriving  her  of  all  right  in  the  land. 
Before  a  judgment  is  rendered  the  bond  is  signed,  payable  to  the  committee, 
securing  to  the  wife  the  value  of  what  she  parts  with.    This  value  you  agree 
to  pay  the  wife,  should  such  right  thereafter  be  complete.    So  whether  the 
purchaser  oom piles  with  bis  bid  or  not,  the  wife  is  made  secure  by  the  exe- 
cution of  a  bond  when  ber  right  is  sold  and  conveyed.    It  then  becomes 
complete,  and  she  or  her  committee  at  once  entitled  to  the  money.    The 
wife,  whether  the  husband  Is  solvent  or  Insolvent,  may  insist  upon  having 
set  apart  to  ber  the  value  of  this  potential  right.     It  has  been  often  approved 
by  this  court,  and  in  many  cases  held  to  be  a  fair  equivalent  as  against  cred- 
itors for  property  passed  to  the  wife  by  the  husband  in  consideration  of  ber 
relinquishment.    If  the  wife  had  been  of  sound  mind  when  this  proceeding 
was  bad,  she  would  have  been  equitably  entitled  as  against  creditors  to  the 
value  of  tbis  potential  right  in  the  attempt  for  their  benefit  to  perfect  the 
title  of  the  purchaser.    It  has  a  fixed  or  ascertainable  value,  and  the  chan- 
cellor, under  this  statute,  is  authorized  to  do  that  which  the  wife,  if  sane, 
oould  have  done,  first  securing  to  the  lunatic  the  value  of  that  right  the  pur- 
chaser obtains  under  the  sale  and  conveyance.    The  money  is  the  property 
of  the  wife :  may  be  used  and  disposed  of  for  her  benefit  through  or  by  some 
one  authorized  to  act  for  her,  and  in  suoh  case  the  chancellor  will  see  that 
her  rights  are  protected.    (Lancaster  v.  Lancaster,  Trustee,  78  Ky.,  199. > 

There  was  an  incumbrance  on  the  realty  sold,  by  way  of  mortgage,  for 
16,000,  and  to  this  extent  the  wife,  when  sane,  had  relinquished  ber  dower. 
Tbis  was  deducted,  and  we  think  properly,  from  the  value  of  the  land  when 
determining  the  value  of  the  potential  right  of  dower,  and  the  mere  mot 
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that  the  relinquishment  was  to  the  one  creditor  or  grantee  can  make  do 
difference.  That  mortgage  debt  has  to  be  satisfied  out  of  an  Insolvent  es- 
tate, and  to  that  extent  the  dower  is  gone,  and  the  amount  should  be  sub- 
tracted from  the  value  of  the  entire  land.  The  mortgage  is  only  a  Hen,  but 
still  its  foreclosure  carries  with  it  all  the  right  of  the  wife  to  the  extent  that 
the  land  may  be  sold  to  satisfy  it,  and,  therefore,  the  wife  is  only  entitled  to 
compensation  out  of  the  land  left. 

We  construe  the  judgment  below  as  vesting  in  the  wife  the  absolute  right 
to  the  monied  value  fixed  on  her  potential  right  and  muBt,  therefore,  affirm 
the  judgment. 


BURGESS  v.  COMMONWEALTH. 
(Filed  March  14,  1889—  Not  to  be  reported.) 

Homicide— Instructions— On  the  trial  of  cases  of  homicide  it  Is  generally, 
if  not  always,  prejudicial  to  the  aooused  for  the  court  to  recite  in  an  instruc- 
tion the  faots  established  by  the  testimony,  and  then  say  to  the  jury  if  such 
facts  exist  they  must  find  the  aooused  guilty  of  a  certain  degree  of  the  offense. 

In  this  case  the  court  invaded  the  province  of  the  jury  in  summing  up  the 
facts  and  telling  them  If  these  faots  existed  they  should  find  defendant  guilty 
of  murder.  The  jury  should  have  been  allowed  to  say  whether  the  killing 
was  in  sudden  heat  and  passion. 

Quffy  &  Graves  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  oourt  by  Judge  Pryor. 

We  have  not  been  favored  by  a  brief  from  counsel  for  the  appellant,  al- 
though his  ollent  was  convicted  of  murder  in  the  oourt  below,  and  the  pun- 
ishment fixed  at  confinement  in  the  State  prison  for  life.  Fred  Burgess  was 
oonvioted  of  the  murder  of  his  brother-in-law,  George  Harris. 

The  offense  was  oommltted  on  Christmas  morning,  in  the  year  1878,  at  the 
home  of  the  deceased  and  under  the  following  circumstances : 

It  seems  that  Harris  had  been  twice  married,  and  also  his  wife,  both  hav- 
ing children  of  their  first  marriage.  One  of  the  children  of  Mrs.  Harris  by 
her  first  husband  lived  with  her  father,  and  the  day  prior  to  the  killing  the 
mother  (wife  of  Harris),  who  had  saved,  from  the  proceeds  of  her  labor  over 
the  wash  tub,  the  means  to  purchase  a  small  piece  of  cloth,  out  of  which  she 
desired  a  dress  made  for  her  child,  sent  the  oloth  to  her  mother  to  be  made 
up. 

The  husband,  George  Harris,  oonoeived  the  idea  that  she  had  sent  more 
goods  than  was  necessary,  and  for  that  reason  became  angry  and  threatened 
to  burn  up  the  olothing  of  the  wife.  He  was  a  trifling,  drunken,  disagree- 
able husband  that  often  exercised  his  limbs  by  chastising  and  kicking  bis 
wife,  and  from  this  oonduot  on  his  part  originated  a  hostile  feeling  on  the 
part  of  her  brothers  towards  him  On  Christmas  morning  the  trouble  be- 
tween the  husband  and  wife  culminated  in  the  husband  choking  and  kick- 
ing her  from  the  house,  telling  her  that  she  was  a,  whgre,  and  had  learned 
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guoh  practices  from  her  mother.  The  wife  found  her  way  to  the  home  of 
her  father  and  approached  the  door  of  the  house  crying,  and  repeated  to  her 
brother  the  cause  of  her  trouble,  and  what  had  been  done  and  said  by  the 
husband.  The  houses,  from  the  proof,  were  only  a  short  distanoe  apart  (the 
exact  distance  does  not  appear),  and  her  brother,  as  soon  as  bis  sister  had 
given  him  the  details  of  the  trouble,  seized  his  pistol  or  obtained  one,  and 
be  and  his  brother  went  to  the  house  of  Harris,  entered  it  and  there  the 
difficulty  ooourred,  resulting  in  the  shooting  of  Harris  and  the  crippling  of 
his  son  by  his  first  wife.  Whether  he  shot  the  son  purposely  does  not  appear. 
Both  were  running  from  the  house  in  the  same  direction  when  several  shots 
were  fired.  The  defendant  testifies  that  he  was  assaulted  in  the  house  by 
both  the  son  and  father.  By  the  one  with  a  hatchet  and  by  the  other  with  a 
pistol  before  he  made  any  demonstration  of  a  hostile  character.  Whether 
this  was  so  or  not  was  a  question  alone  for  the  jury  to  determine,  and  from 
the  verdict  ic  rendered  they  seem  to  have  disregarded  his  testimony.  It  is 
manifest,  from  the  testimony  that  the  accused  was  wild  with  excitement, 
yet  by  no  means  in  such  a  condition  as  not  to  be  responsible  in  law  for  his 
conduct.  We  have  only  to  pass  on  the  instructions  given  by  the  court  below, 
and  if  prejudicial  to  the  substantial  rights  of  the  accused,  this  judgment 
and  conviction  must  be  reversed.  The  instructions  in  regard  to  murder  and 
manslaughter  were  properly  given,  but,  in  our  opinion,  instruction  No.  4 
took  from  the  jury  the  right  of  determining  whether  the  killing  was  in  sud- 
den beat  and  passion,  and  left  the  jury  with  no  other  alternative  but  to  ac- 
quit the  accused  or  find  him  guilty  of  murder. 

The  jury  was  told  that  "if  they  believed  the  prisoner  armed  himself  with 
deadly  weapons,  and  sought  deceased  with  the  purpose  of  having  a  rencounter 
with  him,  and  if,  in  execution  of  the  purpose,  he  found  deceased  and  began 
an 'altercation  with  him,  and  proseouted  same  to  the  death  of  deceased,  he 
Should  not  be  acquitted  on  the  ground  of  self-defense,  nor  will  the  affray 
thus  arising,  or  the  heat  of  blood  thus  produced,  reduce  the  degree  of  the 
prisoner's  guilt  as  in  instruction  No.  2."  This  (No.  2)  was  the  man- 
slaughter instruction,  and  if  the  facts  existed  as  detailed  in  the  instruction, 
the  jury  was  told  that  the  crime  could  not  be  reduced  to  that  offense.  The 
facts  were,  in  susbtance,  as  given  by  the  court,  and  still  the  appellant  may 
have  seized  his  pistol,  making  for  the  home  of  the  deceased,  and  under  cir- 
cumstances that  not  only  indicated,  but  evidenoed,  sudden  heat  and  passion, 
with  no  time  for  his  better  judgment  to  prevail,  and  if  in  this  condition  he 
took  the  life  of  the  deceased,  it  should  have  been  left  to  the  jury  to  say 
whether  or  not  he  was  guilty  of  manslaughter  or  of  murder.  The  coutt 
below  invaded  the  province  of  the  jury  in  summing  up  the  facts,  and  in- 
structing them  that  if  such  facts  existed  the  accused  was  guilty  of  murder. 
There  was  no  evidenoe  in  this  case  showing  any  self-defense  but  the  testi- 
mony of  the  brothers  charged  with  the  murder,  and  with  their  testimony 
out  of  the  case,  the  jury  should  have  been  permitted  to  say  whether  or  not 
the  killing  was  in  sudden  heat  and  passion.  In  faot  the  decided  weight  of 
the  testimony  shows  a  killing  in  sudden  heat  and  passion,  and  it  may  be 
said  that  on  the  trial  of  all  oases  of  homicide,  it  is  generally,  if  not  always, 
prejudicial  to  the  accused  for  the  court  to  recite  the  faots  established  by  the 
testimony  in  an  instruction,  and  then  proceed  to  say  to  the  jury  that  if  such 
facts  exist  they  must  find  the  accused  guilty  of  a  certain  degree  of  the 
offense.  If  there  is  any  testimony  tending  to  lessen  the  degree,  the  jury 
should  be  left  free  to  determine  the  one  or  the  other,  and  as  the  instruction 
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in  this  case  was  erroneous  in  this  regard,  the  judgment  below  is  reversed 
and  the  cause  remanded,  with  directions  to  award  a  new  trial  and  for  pro- 
ceedings consistent  with  this  opinion. 


PARKER,  &o.  v.  PARKER,  &o. 
(Filed  March  14.  1889— Not  to  be  reported.) 
Advancements— Trusts— A  decedent  left  children  by  each  of  two  marriages. 
His  children  by  his  first  wife  claim  that  certain  sums  of  money  received  by 
them  from  their  father  should  not  be  charged  to  them  as  advancements,  be- 
cause the  money  was  received  by  their  father  from  their  mother  under  an 
agreement  by  him  to  hold  it  in  trust  for  them.    Held— That  if  it  be  conceded 
that  a  trust  of  this  kind  can  be  established  by  a  parol  agreement  the  agree- 
ment must  be  clearly  and  definitely  established,  which  is  not  done  in  this 
case. 
F.  M.  Baker  for  appellants. 
J.  W.  Henson  for  appellees. 
Appeal  from  Webster  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

W.  J.  Parker  died  intestate.  He  was  twloe  married;  by  bis  first  wife  he 
had  four  children,  by  his  second  wife,  who  survived  him,  he  bad  children. 
He  received  $4,000  by  his  first  wife,  which,  after  her  death,  he  let  his  chil- 
dren by  her  have  in  equal  portions.  They  claimed  that  W.  J.  Parker  agreed 
with  his  wife,  their  mother,  that  bp  would  waive  bis  right  to  this  money 
and  hold  it  in  trust  for  her  and  her  children  by  him,  wbioh  agreement  he 
kept,  and,  pursuant  thereto,  he  paid  said  children,  after  the  death  of  their 
mother,  their  respecitve  shares  of  said  money ;  therefore,  the  same  should 
not  be  charged  to  them  as  an  advancement.  This  agreement,  if  made  at  all, 
was  made  just  after  the  civil  war.  W.  J.  Parker  died  recently.  The  appel- 
lants seek  to  establish  the  agreement  by  the  proof  of  one  witness,  who  states 
that,  just  after  the  war,  Mrs.  Parker  returned  home  with  $1,000  in  gold, 
which  her  father  had  given  her ;  that  she  and  her  husband,  W.  J.  Parker, 
verbally  agreed  that  the  latter  should  take  the  money  and  keep  it  for  these 
children,  and  he  received  it  by  virtue  of  that  agreement.  It  was  also  proven 
by  other  witnesses  that  W.  J.  Parker  on  several  occasions,  between  the  time 
mentioned  and  1876,  said  that  he  had  received  $4,000  by  bis  first  wife  which 
he  was  holding,  according  to  his  promise  to  her,  for  their  children,  and 
eventually,  that  he  had  paid  it  over  to  them  as  their  estate,  derived  from 
their  mother. 

On  the  other  hand  it  Is  in  proof,  that  is,  under  the  oirou instances,  entirley 
trustworthy,  that  W.  J.  Parker  took  receipts  from  three  of  said  children,  by 
which  they  acknowledged  that  the  respective  sums  received  by  them  were 
advancements  out  of  his  estate.  The  fourth  child,  John,  received  from  his 
father  $1,000  worth  of  land,  and  it  may  be  presumed  that  he  reoelved  said 
land  in  the  same  way  that  his  brothers  and  sister  nceived  said  money. 

If  it  be  conceded  that  a  trust  of  this  kind  can  be  established  by  a  parol 
agreement,  the  agreement  must  be  clearly  and  definitely  established.  The 
proof  of  the  trust  consists  in  the  recollection  of  what  one  witness  heard  W 
J.  Parker  and  wife  say  la  reference  to  the  trust  over  twenty  five  years  a 
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and  the  reoolleotion  of  other  witnesses  as  to  what  they  heard  W.  J.  Parker 
say  in  referenoe  to  said  trust  many  years  ago. 

This  evidence  is  not  strong  enough  to  overcome  the  presumption  that  W. 
J.  Parker  received  said  money,  by  virtue  of  the  marital  relation,  in  his  own 
right,  strengthened,  as  the  presumption  is,  by  the  well  established  fact  that 
he  took  receipts  from  his  children  showing  that  the  money  was  received  as 
advancements  out  of  his  estate.  Therefore,  the  chancellor  did  not  err  in 
charging  said  children  with  said  sums  as  advancements.  The  question  as 
to  whether  or  not  W.  J.  Parker  held  said  sum  in  trust  for  bis  first  wife  is 
the  only  question  urged  here  by  the  appellants. 

The  judgment  is  affirmed. 


NICHOLS  v.  NICHOLS. 

(Filed  March  14,  1889— Not  to  be  reported.) 

Divorce— Abandonment— In  this  aotion  by  the  husband  for  a  divorce  upon 
the  ground  of  abandonment,  a  writing  executed  by  the  parties  several 
months  after  the  abandonment,  in  which  It  was  stated  that  the  plaintiff  and 
defendant  having  separated,  certain  arrangements  in  referenoe  to  their  chil- 
dren and  property  rights  were  entered  into,  did  not  justify  the  inference  that 
the  separation  was  by  mutual  consent,  the  evidence  showing  the  abandon- 
ment, and  that  it  was  without  plaintiff's  fault. 

Thos.  H.  Hardin  for  appellant. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  alleged  in  his  petition  that  he  and  the  appellee  were  hus- 
band and  wife;  that  they  were  married  in  Mercer  county,  Kentucky,  in  1871; 
that  they  both  had  lived*  in  said  county  ever  since  their  marriage;  that  the 
appellee  had  abandoned  him  without  his  fault,  and  lived  separately  and 
apart  from  him  for  one  year  and  more ;  that  he  and  appellee  had  resided  in 
Mercer  county  for  more  than  one  year  before  the  bringing  of  b.is  action ;  that 
the  cause  of  divorce  had  occurred  within  five  years  before  he  brought  his 
aotion.  All  of  these  allegations  were  fully  proven,  and  there  was  no  coun- 
tervailing evidence  whatever,  yet  the  chancellor  dismissed  the  appellant's 
petition.  We  are  at  a  loss  to  know  upon  what  ground  the  petition  was  dis- 
missed, unless  it  was  upon  the  ground  that  a  writing  was  filed,  executed  in 
March,  1887,  several  months  after  the  abandonment,  in  which  it  was  stated 
that  the  appellant  and  appellee  having  separated,  certain  arrangements  in 
reference  to  their  children  and  property  rights  and  alimony  were  entered 
into,  from  which  the  ohanoellor  might  have  cjrawn  the  inference  that  the 
separation  was  by  mutual  consent.  In  view  of  the  faots  stated  in  the  record 
such  Inference  would  be  wholly  unjustified ;  for  it  conclusively  appears  that 
the  appellee  abandoned  the  appellant,  and  that  such  abandonment  was  with- 
out any  fault  of  his  whatever,  and  that  sh«  hod  lived  separate  and  apart 
from  him  without  his  fault  ever  since. 

The  judgment  dismissing  the  appellants'  petition  raqst  be  reversed  and 
the  oause  remanded,  with  directions  to  grant  the  appellant  a  divoroe  is  ac- 
cordance with  the  prayer  of  the  petition. 
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KEATON,  &c.  v.  PENNINGTON,  Ac. 

(Filed  March  14,  1889-Not  to  be  reported.) 

Partition— Appellant  seeks  by  this  action  to  recover  a  parcel  of  a  tract  of 
land  owned  by  the  common  ancestor  of  all  the  parties,  which  she  says  was 
allotted  to  her  In  the  division  of  the  ancestor's  land  by  parol  made  prior  to 
bis  death.  After  the  ancestor's  death,  and  eleven  years  before  this  action 
was  brought,  the  land  was  divided  by  a  proceeding  in  the  county  court,  in 
which  appellant's  name  appears  as  a  party  plaintiff,  but  she  says  she  bad  no 
notice  of  that  proceeding,  and  that  ber  name  was  used  without  her  author- 
ity. Held— That  if  appellant  was  no  party  to  the  division,  and  has  not  ac- 
quiesced in  it,  she  is  entitled  to  a  red! vision,  but  she  can  not  insist  that 
there  shall  be  allotted  to  ber  any  particular  parcel  of  this  land,  and  is  not 
entitled  to  a  red i vision  in  this  case,  because  she  has  not  asked  for  it.  And 
if  she  had,  it  does  not  appear  that  there  was  anything. unfair  in  the  division 
already  made. 

E.  F.  Dulin  and  J.  B.  Botts  for  appellants. 

J.  B.  Hannah  for  appellees. 

Appeal  from  Elliott  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  on  the  common  law  side  of  the  docket,  and  was 
good  as  an  action  of  ejectment.  For  some  reason  a  demurrer  was  sustained 
to  the  petition,  and  an  amended  petition  filed  that  transferred  the  ease  to 
the  equity  docket.  In  the  amended  petition  the  appellant  is  seeking  to  re- 
cover a  parcel  of  a  tract  of  land  owned  by  the  oommon  annestor  of  all  the 
parties,  that  she  says  was  allotted  to  her  in  a  division  of  the  ancestor's  land 
by  parol  made  prior  to  bis  death.  The  father  of  the  appellant  and  appellee 
had  several  children,  and,  as  the  proof  shows,  made  conveyances  to  his  two 
sons  of  their  interest  in  bis  land,  and  no  doubt  intended  the  parcel  of  land  in 
controversy  for  the  appellant,  Mrs.  Eeaton.  He  died  before  consummating 
this  purpose,  and  left  the  balance  of  bis  land  undivided,  or  if  divided,  had 
made  no  deeds  to  his  other  children. 

After  his  death,  a  petition  was  filed  in  the  county  court  of  Elliott,  asking 
a  division  of  the  land  between  his  children.  The  name  of  the  appellant  ap- 
pears as  a  party  plaintiff  to  that  petition,  and  the  testimony  shows  that  her 
husband  was  present  when  the  division  was  made.  She  says  that  she  knew 
nothing  of  the  proceeding,  and  her  name  used  without  her  authority,  and 
the  division  of  the  land  made  complete  by  the  commissioners  without  any 
notice  whatever  to  her.  There  is  no  averment  that  this  division  was  unfair, 
or  any  attempt  made  to  set  it  aside,  but  the  appellant  is  insisting  on  the 
allotment  to  her  of  that  parcel  of  the  land  intended  for  ber  by  her  father, 
and  is  bringing  an  ejectment  for  its  recovery. 

Many  years  have  elapsed  since  her  father's  death,  and  since  the  division 
was  had  in  the  Elliott  County  Court.  That  division  was  made  in  the  year 
1868,  eleven  years  before  this  petition  vfss  filed,  and  it  is  a  singular  fact,  if 
true,  that  the  attention  of  the  appellant  was  never  called  to  it  until  about 
the  time  this  action  was  instituted.  If  she  was  no  party  to  the  division, 
and  has  not  acquiesced  in  it,  she  is  entitled  to  a  red i vision,  but  she  is  in  no 
condition  to  insist  that  there  *hall  be  allotted  to  her  any  particular  parcel  of 
tfclf  lood,  and  is  not  entitled  to  a  redivision  in  this  case,  because  she  has 
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Dot  asked  for  it,  and  If  she  had,  we  see  nothing  unfair  in  the  division  already 
made. 
Judgment  affirmed. 


REYNOLDS  v.  MoFARLAND  &  CO. 

(Filed  March  14,  1889-Not  to  be  reported.) 

Construction  of  deed— J.  conveyed  land  to^M.,  his  son,  the  deed  providing 
that  M.  was  not  to  sell  to  any  person  except  T.  and  W.  The  deed  also  pro- 
vided that  it  was  not  to  take  effect  until  after  the  death  of  the  grantor  and 
wife.  Thereafter  M.  conveyed  the  land  to  W.,  the  deed  providing  that  it 
was  subject  to  the  provisions  of  the  deed  from  J.  to  M.  In  this  actioD  to 
enforce  a  mortgage  executed  by  W.,  Held— That  without  inquiring  as  to  the 
validity  of  the  clauses  restricting  M.  fs  right  to  convey,  he  had  the  right  to 
convey  to  either  T.  or  W.,  and  the  court  properly  adjudged  the  land  sub- 
jeot  to  the  mortgage,  but  erred  in  adjudging  to  the  wife  of  J.  only  a  dower 
interest.    She  is  entitled,  by  the  terms  of  the  deed,  to  a  life  estate. 

James  Goble  and  R.  H.  Weddington  for  appellant 

Walter  S.  Harkins  for  appellees. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justioe  Lewis. 

In  May,  1878,  John  H.  Reynolds  and  Cynthia  Reynolds,  in  consideration 
of  love  and  affection,  and  $100  to  be  paid  to  Anna  Sowards,  conveyed  a  tract 
of  land  to  their  son,  C.  M.  Reynolds,  "his  heirs  and  assigns,"  the  habendum 
being  in  the  following  language:  "To  have  and  to  hold  the  same,  with  all 
the  appurtenances,  unto  the  party  of  the  second  part,  his  heirs  and  assigns, 
forever ;  and  the  party  of  the  first  part  hereby  covenants  with  said  party  of 
the  second  part  that  they  will  warrant  the  title  to  the  property  hereby  con- 
veyed to  said  party  of  the  seoond  part  and  his  heirs  forever ;  that  Is  to  say, 
M.  C.  Reynolds  is  not  to  sell  and  convey  said  land  to  any  person  except 
Thomas  Reynolds  and  William  Reynolds;  and  if  said  M.  C.  Reynolds  shall 
sell  or  convey,  then  this  deed  is  to  be  void ;  and  if  the  said  M.  C.  Reynolds 
should  get  in  debt  or  any  liability  that  will  sell  said  land,  this  deed  shall  be 
null  and  void,  and  the  land  shall  then  go  to  the  heirs  of  his  body,  and  if  be 
has  no  children,  to  go  to  his  brothers  and  sisters;  and  should  said  M.  C. 
Reynolds  die  before  his  wife,  she  is  to  live  on  said  land  her  lifetime,  unless 
she  should  marry,  then,  in  that  event,  the  land  6hall  go  to  his  heirs  at  the 
time  of  said  marriage.  This  deed  is  not  to  take  effect  until  after  the  death 
of  myself  and  the  death  of  my  wife,  Cynthia  Reynolds,  and  at  her  death 
then  this  deed  is  to  be  in  effect." 

In  November,  1880,  M.  C.  Reynolds  and  wife  conveyed,  or  attempted  to 
convey,  the  same  land  to  William  Reynolds  mentioned  in  the  deed  just 
quoted  from,  the  granting  clause  containing  the  following:  "That  said 
party,  of  the  first  part,  in  consideration  of  a  swap  in  land— that  li,  M.  C. 
Reynolds  has  given  his  land  where  be  now  lives,  the  same  deeded  to  him  by 
John  H.  Reynolds,  for  the  land  deeded  to  Willlnm  Ri noil- ,  and  with  they 
same  provisions  of  the  deed  from  John  H.  to  M.  C.  Rejnol4i~ do  hereby  sell 
and  convey  to  the  party  of  the  seoond  part,  bis  heirs  and  assigns, tf  etc.  The 
habendum  is  as  follows:  "To  have  and  to  hold  •    •    •  unto  the  party  of  the 
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seoond  part,  his  heirs  forever;  and  the  party  of  t^e  flrsj;  part  covenant  to 
warrant  the  title  to  the  party  of  the  seoond  part  and  bis  heirs  that  Is  with 
the  same  provision  of  deed  from  John  H.  Reynolds  to  M.  G.  Reynolds." 
Subsequently  William  Reynolds  exeouted  a  mortgage  fp  appellees  on  the 
same  land  to  secure  certain  debts,  and  the  consolidated  actions  in  w£iqb  £he 
judgment  appealed  from  was  rendered  were  Instituted  po  enforce  the  mort- 
gage lien  to  pay  the  debts. 

In  the  answer  0/  WU}iam  Reynolds  be  disclaims  apy  #t)e  pp  Jfee  Jan<},  pe- 
oanse  M.  C.  Reynolds  was  without  the  power  tp  convey  #.  4p4  Oynj$}a 
Reynolds  filed  her  answer  claiming  a  life  estate  in  it- 

Without  inquiring  whether  the  olauses  pf  the  deed  restricting  the  right  of 
M.  C  Renyolds  to  alienate  the  title  by  deed,  we  think,  by  the  terms  of  the 
deed  of  John  T.  and  Cynthia  Reynolds,  he  had  the  power  to' sell  and  convey 
to  either  Thomas  or  William  Reynolds,  and  his  dee£  to  the  latter  was  not 
▼old  but  effectual  to  pass  the  title.  Consequently  the  lower  QQUft  property 
adjudged  the  land  subject  to  the  mortgage  debts  of  appellees,  but  erred  in 
adjudging  Cynthia  Reynolds  had  only  a  dower  Interest. 

In  our  opinion,  according  to  the  plain  language  of  Jfce  deejd,  a  We  ejfejto 
In  the  whole  tract  was  reserved  and  belonged  to  her,  and  all  the  estate  Wil- 
liam Reynolds  could  mortgage,  or  be  made  subject  to  bis  debts,  was  his  in- 
terest in  remainder  after  the  termination  of  such  life  estate. 

For  that  error  the  judgment  Is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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ROSENBERGER  v.  ROSENBERGER. 

Filed  March  90,  1889.  Appeal  from  Louisville  Chanoery  Court.  Opinion  of 
the  oonrt  by  Presiding  Judge  Ward,  affirming  on  original  and  reversing 
on  oross  appeal. 

Dlvoroe— In  this  action  by  the  husband  (appellant)  for  a  divorce  upon  the 
ground  of  abandonment  by  the  wife  for  more  than  one  year,  the  wife  filed 
an  answer  and  cross  petition,  asking  a  divorce  and  maintenanoe  for  herself 
and  children  on  the  ground  of  confirmed  habits  of  drunkenness  on  the  part 
of  the  husband,  continued  for  more  than  a  year,  aooompanied  with  a  wasting 
of  bis  estate  and  without  suitable  provision  for  the  maintenance  of  his  wife 
and  ohildren ;  and  of  habitually  behaving  for  six  months  in  suah  cruel  and 
inhuman  manner  as  to  indicate  a  settled  aversion  to  her.  and  to  destroy  per- 
manently her  peace  and  happiness.  Held— That  under  the  evidence  the  wife 
was  entitled  to  a  divorce  and  reasonable  provision  for  the  support  of  herself 
and  children  left  with  her.  The  judgment  refusing  the  husband  a  divorce 
is  affirmed. 
'  John  W.  MoGhee  for  appellant;  John  Roberts  for  appellee. 

CARPENTER,  &o.  v.  WARNOCK,  ADM'R. 

Filed  March  SO,  1889.    Appeal  from  Garter  Circuit  Court.    Opinion  of  the 

court  by  Presiding  Judge  Ward,  affirming. 

1.  Sheriff— County  levy— For  the  years  1879,  1880  and  1881  the  salary  of  a 
county  judge  was  fixed  and  allowed  by  the  oounty  oourt  of  claims  In  the 
year  when  each  allowanoe  was  to  be  paid,  it  was  listed  by  the  county  clerk 
on  the  list  of  claims  payable  out  of  the  levy  for  that  year,  and  this  list  was 
furnished  to  the  sheriff.  The  levies  imposed  for  1879  were  not  sufficient  to 
pay  the  claims  allowed  and  to  be  paid  out  of  it,  and  in  this  way  there  was  a 
defloit  carried  forward  from  year  to  year  until  the  year  1882,  when  the  lory 
Imposed  was  sufficient  to  discharge  the  claims  allowed  against  it,  and  the 
deficit  which  bad  been  brought  forward  from  the  other  years.  The  claims 
were  listed  with  the  sheriff  but  once,  but  at  the  end  of  the  year  settlements 
were  made  ascertaining  the  amount  in  his  hands  and  the  per  cent,  it  would 
pay  on  the  olaim  for  the  years  before,  and  then  a  general  order  was  made 
directing  the  sheriff,  out  of  the  levy  imposed  for  that  year,  to  pay  the  per 
cent,  yet  due  on  unpaid  claims,  as  well  as  the  claims  payable  out  of  the  levy 
for  that  year.  In  this  action  by  the  administrator  of  the  county  judge 
against  the  sureties  on  the  sheriff's  bond  for  the  year  1889  to  recover  the  de- 
ficit due  his  intestate  for  past  years,  Held— That  the  plaintiff  is  entitled  to 
recover.  The  placing  of  a  oounty  claim  on  a  list  made  out  and  delivered  by 
the  clerk  to  the  sheriff  is  not  Indispensable  to  the  right  to  recover.  The 
statute  (General  Statutes,  chapter  27,  article  2,-  section  7)  was  simply  in- 
tended to  provide  a  mode  by  whioh  the  sheriff  may  receive  official  informa- 
tion that  a  claim  has  been  allowed,  and  to  furnish  him  with  evidenos  which 
will  proteot  him  in  making  the  payment. 

8.  Same— The  sheriff's  settlements  and  the  orders  cf  the  oounty  oourt  rel- 
ative to  the  payment  of  oounty  olaims  were  oompetent  evidenoe  against  the 
sheriff  and  his  sureties. 

£.  B.  Wllhoit  for  appellant;  E.  F.  Dulin  and  R.  C.  Davis  for  appellee. 

BEMISS  v.  WOOD. 

Filed  March  90,  1889.    Appeal  from  Nelson  Clroult  Court    Opinion  of  the 
court  by  Presiding  Judge  Ward,  affirming. 
Questions  of  fact— In  this  action  upon  an  assigned  note,  In  which  the  ds 
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fendant  pleaded  an  entire  failure  of  consideration,  and  also  that  before  notloe 
of  the  assignment  he  had  paid  the  note,  and  that  the  original  payee  was 
largely  indebted  to  him,  the  evidence  sustains  the  judgment  in  favor  of 
plaintiff. 
John  A.  Fulton  for  appellant ;  C.  T.  Atkinson- for  appellee. 

COURIER-JOURNAL  CO.  v.  WEAVER. 

Filed  March  90,  1889.    Appeal  from   Jefferson   Court  of   Common   Pleas. 

Opinion  of  the  court  by  Judge  Barbour,  reversing. 

1.  Libel  and  slander— In  an  action  for  libel  or  slander,  it  is  neoessary  for 
the  plaintiff  to  allege  that  the  words  were  published  maliciously,  but  an  an- 
swer merely  denying  such  an  averment,  or  denying  that  the  words  were 
"false  or  slanderous"  does  not  raise  an  issue. 

9.  Same—Burden  of  proof— If  the  defendant  admits  the  publication  and 
presents  a  defense  to  the  aotion— as  the  plea  of  justification,  or  that  the  occa- 
sion made  the  words  privileged,  or  that  the  words  were  spoken  in  jest,  and 
were  so  understood  by  the  hearers— the  burden  is  on  him  to  establish  his  de- 
fense, and  bo  is  entitled  to  the  closing  argument  to  the  jury. 

8.  Same— The  denial  of  the  amount  of  damages  claimed  does  not  place  the 
burden  on  the  plaintiff. 

Evidence—The  defendant  having  introduced  the  warrant  of  arrest  against 
the  plaintiff  can  not  complain  that  the  indorsement  upon  it  showing  the 
plaintiff's  discharge  was  also  read  to  the  jury. 

Frank  Hagan  for  appellant;  Matt  O'Doherty  and  J.  M.  Chatterson  for  ap- 
pellee. 

GALBREATH'S  ADM'R  v.  GALBREATH. 

Filed  March  20,  1889.    Appeal  from  Mason  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

1.  Arbitration  and  award— Mistakes  of  arbitrators  in  matters  of  judgment, 
whether  upon  questions  of  law  or  fact,  which  do  not  prove  partiality  or  cor- 
ruption  can  not  be  corrected. 

3.  Same— That  one  of  the  arbitrators  employed  the  plaintiff  after  the  sub- 
mission of  the  controversy  to  arbitrators;  that  he,  upon  two  occasions,  rode 
to  town  in  a  buggy  with  the  plaintiff ;  that  before  the  trial  he  went  to  the 
office  of  the  plaintiff's  attorney  and  remained  there  some  time  and  heard 
some  of  the  papers  in  the  case  read ;  and  that  during  the  trial  he  spoke  of 
one  of  the  plaintiff's  witnesses  as  "one  of  our  witnesses,"  are  not  sufficient 
facte  to  show  undue  partiality.  And,  besides,  they  all  occurred  before  the 
award  was  made,  and  the  objection  should  have  then  been  made. 

8.  Same— The  bearing  of  evidence  in  the  absence  of  the  parties,  and  with- 
out giving  them  an  opportunity  of  being  heard  upon  it,  is  a  sufficient  ground 
for  setting  aside  an  award.  And  the  evidence  thus  heard  in  this  case  is 
none  the  less  prejudicial,  because  it  came  from  one  of  the  arbitrators. 

4.  Same— The  calling  by  the  arbitrators  of  plaintiff's  counsel  before  them, 
after  the  case  was  submitted,  and  in  the  absenoe  of  defendant  and  bis  coun- 
sel/ and  consulting  with  him  and  taking  his  opinion  in  regard  to  a  matter 
pertaining  to  the  controversy  under  consideration,  is  sufficient  ground  for 
setting  aside  the  award.  In  such  a  case  It  devolves  upon  the  party  seeking 
to  maintain  the  award  to  show  clearly  that  no  injury  to  the  opposing  party 
could  or  did  flow  from  the  advice  given. 

Cochran  &  Son  and  J.  G.  Hlokman  for  appellant;  Thomas  R.  Phister,  G. 
*  W.  Adair  and  Wm.  Lindsay  for  appellee. 

ALEXANDER,  &o.  v.  ASHER. 

Filed  March  20,  1889.    Appeal  from  Clark  Circuit  Court.    Opinion  of  the 
court  by  Judge  Barbour,  reversing. 

Measure  of  damages— The  petition  avers  that  the  plaintiffs  were  the  own- 
ers of  a  raft  of  logs  which  they  were  floating  down  the  Kentucky  river  to 
the  Frankfort  mariefc,  when  they  were  stopped  by  a  boom  which  the  defend* 
ant  had  unlawfully  erected  across  the  xiver,  and  detained  by  the  defendant, 
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who  refused  to  open  the  boom  until  late  in  the  day.  That  when  the  boom 
was  opened  they  were  compelled  to  go  on  with  their  raft  or  tie  It  up  and 
leave  it  there,  thereby  losing  the  rapidly-flowing  tide;  that  the  day  was  then 
so  far  spent  they  oould  not  reach  their  landing  before  nightfall,  and  that  in 
consequence  of  the  darkness  their  raft  struck  an  object,  lodged  in  the  river, 
and  was  broken  up  and  sixty-four  of  their  logs  lost.  That  if  they  had  not 
been  detained  they  would  have  passed  this  obstruction  when  they  wonld 
have  seen  and  avoided  it.  The  prayer  of  the  petition  is  for  1300  damages. 
Held— That  the  petition  states  a  cause  of  action,  and  entitles  the  plaintiff  to 
recover  such  damages  as  were  the  natural  result  of  the  defendant's  wrongful 
act.  But  as  the  loss-  of  the  logs  was  not  the  ordinary  and  natural  result  of 
the  detention  of  the  raft,  the  plaintiffs  can  not  recover  therefor.  The  ques- 
tion as  to  what  the  recovery  may  be  for  will  arise  on  the  evidence  and  the  in- 
structions. It  is  not  alleged  that  the  lost  logs  were  worth  S300,  so  as  to  justify 
the  interpretation  that  plaintiffs  claimed  damages  for  their  value  only. 
I.  N.  Cardwell  for  appellants;  W.  M.  Beokner  for  appellee. 

HILL,  PLETCHR  &  CO.'S  ASS'EE  v.  FLETCHER,  &o. 

Filed  March  20,  1889.     Appeal  from  Louisville  Cbanoery  Court    Opinion  of 

the  court  by  Judge  Bowden,  reversing. 

Partnership— Trusts— F.  having  money  belonging  to  bis  wife,  which  she 
had  placed  in  his  hands,  delivered  $800  of  the  trust  fund  to  the  clerk  of  a 
Arm  of  which  he  was  a  member,  and  directed  the  clerk  to  credit  the  amount 
to  his  personal  account,  stating  at  the  time  that  he  would  need  the  money 
in  a  few  days  and  would  draw  it  out.  The  clerk  made  the  entry  as  directed, 
and  deposited  the  money  in  bank  to  the  credit  of  the  Arm.  The  clerk  knew 
the  money  belonged  to  F.  's  wife,  but  it  does  not  appear  that  the  other  mem" 
bers  of  the  firm  knew  that  fact.  The  deposit  was  made  December  3.  and 
December  17  the  firm  check  was  drawn  in  favor  of  R  for  $800,  and  was  paid 
the  same  day.  It  does  not  appear  that  there  was  any  intention  on  the  part 
of  F.  or  his  partners  that  the  money  should  be  used  by  the  firm.  Held— 
That  the  firm  was  not  liable  for  the  money  after  it  was  withdrawn  by  F. 
This  fund  did  not  come  into  the  possession  of  the  firm  in  any  sense  other 
than  that  in  which  it  would  have  gone  into  the  possession  of  a  bank  in  which 
it  might  have  been  deposited  by  F. 

Dodd  &  Grubbs  for  appellants;  Brown,  Humphrey  &  Davie  for  appellees. 

NELSON  v.  BLACK. 

Filed  March  SO,  1889.    Appeal  from   Ohio  Circuit  Court.    Opinion  of  the 
court  by  Judge  Bowden,  reversing. 

1.  Vendor  and  vendee— A  vendee  in  possession  and  undisturbed,  though 
holding  under  a  deed  with  general  warranty,  may,  if  the  title  is  defective 
and  the  vendor  insolvent,  resist  the  collection  of  the  purchase  money,  and 
demand  a  perfect  title  or  a  rescission. 

2.  Pleading— A  petition  to  enforce  a  Hen  on  land  for  the  unpaid  purchase 
money  alleges  that  the  plaintiff  sold  and  conveyed  the  land  to  defendant 
"for  the  consideration  of  $1,200,  9600  of  which  has  been  paid,  and  two  notes, 
one  due  1st  of  January,  1888,  for  $800,  and  one  for  like  amount  due  the  1st 
day  of  January,  1889."  Held— That  the  petition  is  defective.  (Huffaker  v. 
National  Bank,  12  Bush,  289. ) 

J.  P.  Sanderfer  for  appellant;  John  McHenry  for  appellee. 

AUGUSTUS,  &o.  v.  WURSTER. 

Filed  March   20,  1889.     Appeal  from   Jefferson  Court  of  Common   Pleas. 

Opinion  of  the  court  by  Judge  Bowden,  affirming. 

1.  Married  women— Decree  to  trade  as  feme  sole— The  better  way  in  suing 
a  married  woman  who  has  by  decree  the  powers  of  an  unmarried  woman,  is . 
to  allege  that  she  has  been  so  enfranchised,  but  when  the  petition  does  not 
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show  hop  coverture,  and  the  answer  does  not  plead  It  as  a  defense  so  that  it 
may  be  replied  to,  evidence  of  the  fact  given  on  the  trial  may  be  answered 
by  the  record  conferring  the  powers  of  a,  feme  sole. 

2.  Same— A  married  woman  thus  empowered  is  amenable  to  the  same  rules 
as  if  she  had  never  been  married.  Therefore,  she  is  liable  for  the  price  of 
work  which  she  has  procured  to  be  done  upon  property  owned  by  her. 

Halney  &  Hammond  for  appellants;  Frank  Hagan  for  appellee. 

MAYSVILLE  &  BIG  8ANDY  RAILROAD  v.  WAKNOCK. 

Filed  March  27,  1889.    Appeal  from  Greenup  Circuit  Court.    Opinion  of  the 
court  by  Judge  Ward,  reversing. 

1.  Trespass— In  this  action  against  a  railroad  company  to  recover  damages 
for  a  trespass  upon  plaintiff's  land  committed  by  entering  upon  his  land 
and  taking  dirt  to  make  a  fill,  the  presumption  is  that  the  entry  and  taking 
by  the  contractors  employed  to  construct  defendant's  road  was  by  the  license 
and  consent  of  defendant,  and,  therefore,  the  defendant  is  liable. 

2.  Punitive  damages— Where  there  is  a  tortious  invasion  of  one's  rights  by 
another,  he  is  entitled  to  punitive  damages,  and  the  assessment  made  by  the 
jury  will  be  upheld  unless  the  court  is  satisfied  from  the  evidence  that  the 
finding  is  excessive.  Therefore,  an  instruction  in  this  case  authorizing  the 
jury  to  find  punitive  damages  was  proper. 

8.  Measure  of  damages— The  measure  of  compensatory  damages  in  this 
case  is  the  difference  in  value  of  the  plaintiff's  land  before  and  after  the  re- 
moval of  the  dirt  and  the  temporary  injury,  if  any,  inflicted  on  the  land 
while  removing.  It  was,  therefore,  error  to  instruot  the  jury  that  they 
should  find  for  plaintiff  such  sum  as  the  dirt  removed  was  then  and  there 
worth  to  defendant. 

4.  Evidence— Evidence  as  to  what  it  would  cost  to  fill  up  the  pit,  and  as  to 
what  the  dirt  was  worth  when  put  into  a  fill  on  the  railroad,  was  irrelevant 
and  incompetent. 

Wad 8 worth,  Wh  1  taker  &  Bennett  for  appellant;  E.  F.  Dulin  for  appellee. 

GARVEY,  FELLMAN  &  CO.  v.  CROUCH. 

Filed  March  27,  1889.    Appeal  from   Owen   Circuit  Court.    Opinion  of  the 
oourt  by  Presiding  Judge  Wrard,  reversing. 

1.  Pleading— Practice— After  a  reply  was  filed  in  the  clerk's  office  in  vaca- 
tion an  order  was  made  traversing  of  record  the  averments  of  the  answer 
not  traversed  in  the  reply.  Held— That  this  was  a  recognition  of  the  reply 
as  a  part  of  the  record,  and,  therefore,  it  will  be  so  regarded. 

2.  Set-off— One  member  of  a  firm  can  not  set-off  against  a  debt  due  by 
him  a  debt  due  to  the  firm,  and  the  fact  that  he  may  be  the  only  solvent 
member  of  the  firm  is  immaterial. 

8.  Counterclaim— As  this  action  was  instituted  to  recover  an  alleged  bal- 
ance due  to  plaintiffs  growing  out  of  the  consignment  and  sale  of  defend- 
ant's tobacco,  any  matter  that  related  to  and  arose  out  of  that  transaction  is 
a  proper  subject  of  counterclaim  in  this  action,  no  matter  whether  it  be  a 
liquidated  amount,  such  as  the  failure  to  account  for  a  sura  for  which  to- 
bacco was  sold,  or  whether  unliquidated,  as  for  damages  arising  from  mis- 
appropriation or  negligence  in  oaring  for  the  tobacco. 

Montgomery,  Lindsey  &  Botts  for  appellants;  J.  W.  Green  and  E;  E.  Settle 
for  appellee. 

CARROLL'S  ADM'R  v.  CARROLL. 

Filed  March  27,  1889.    Appeal  from  Harrison  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  reversing. 

Executions- Devise  of  proceeds  of  land— A  testator  devised  land  to  bis 
widow  for  life,  and  directed  his  executor,  at  her  death,  to  sell  the  land  and 
pay  to  L.  a  certain  part  of  the  proceeds.  C.  by  purchase,  acquired  the  in- 
terest of  L.  Held— That  C.'s  interest,  like  that  of  L.,  was  in  the  proceeds 
and  not  in  the  land,  and  was  not  subject  to  levy  and  sale  under  execution ; 
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yet,  if  be  allowed  it  to  be  sold  and  afterward  confirmed  tbe  sale  by  a  oonvey- 
anoe  of  the  land  to  tbe  purchaser  under  tbe  execution,  such  conveyance  was 
sufficient  to  pass  wbat  interest  be  bad  in  tbe  proceeds.  But  tbe  evidence 
does  not  sustain  tbe  charge  tbat  tbe  land,  in  tbe  proceeds  of  which  C.  bad 
an  interest,  was  included  in  the  boundary  conveyed  by  him. 
J.  Irvin  B  Ian  ton  for  appellant;  A.  Perrin  for  appellee. 

COMMONWEALTH,  FOR  USE,  &o.  v.  ALLEN.  &e. 

Filed  March  27,  1889.    Appeal  from  Hancock  Circuit  Court.    Opinion  of  the 

oourt  by  Judge  Barbour,  affirming. 

Appeals— There  can  be  no  reversal  for  an  error  in  giving  or  refusing  in- 
structions unless  all  the  instructions  are  inoluded  in  tbe  bill  of  exceptions 
or  identified  by  order  of  oourt. 

W.  8.  Roberts  and  R.  E.  Dunoan  for  appellants;  Thomas  H.  Hines  for 
appellees. 

COMMONWEALTH  v.  HARPER,  &o. 

Filed  March  87,  1889.    Appeal  from  Grayson  Circuit  Court.    Opinion  of  the 

oourt  by  Judge  Bowden,  affirming. 

1.  Liquor  selling— Indictment—The  Indictment  charges  that  within  tbe 
year  preceding  March  8,  1888,  the  defendants  sold  spirituous  liquors  without 
a  license.  Held— That  there  was  no  law  prescribing  a  penalty  for  suob  sales 
during  the  period  named. 

8.  Same— Distillers— Query :  Where  several  partners  are  operating  a  distil- 
lery, can  each  partner  sell,  at  his  residence,  spirits  of  tbe  firm's  manufacture? 

Chapese  Watben,  Commonwealth's  Attorney,  for  appellant;  J.  M.  Mc- 
Clure,  Jr.,  and  Will  R.  Haynes  for  appellees. 

WATTS  v.  PHILLIPS  &  CO. 

Filed  March  27,  1889.    Appeal  from  Whitley  Court  of  Common  Pleas.    Opin- 
ion of  the  oourt  by  Judge  Bowden,  affirming. 

1.  Practice— In  this  ordinary  action  the  law  and  facts  were  decided  by  the 
court.  There  was  no  separate  statement  of  conclusions  of  fact,  and  no  mo- 
tion for  a  new  trial.    Held— That  the  pleadings  only  oan  be  considered. 

2.  Polioe  oourts—  The  judgments  of  police  courts  created  by  municipal  char- 
ters have  been  so  often  treated  as  valid  that  the  objection  that  tbe  title  of 
tbe  charter  makes  no  reference  to  the  oourt  can  not  be  entertained. 

R.  S.  Crawford  for  appellant;  A.  Duvall  for  appellees. 

THE  NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  CO.  v.  GH OLSON. 

Filed  March  27,  1889.    Appeal  from  McCraoken  Court  of  Common  Pleas. 
Opinion  of  tbe  court  by  Judge  Bowden,  affirming. 

1.  Instruction  as  to  damages— In  this  action  to  recover  for  personal  injuries 
resulting  from  defendant's  negligence,  the  oourt  instructed  the  jury  that  if 
plaintiff  sustained  injury  to  his  person  they  should  find  "a  fair  compensa- 
tion for  tbe  mental  and  physical  pain  and  suffering,  if  any,  he  sustained." 
Held— That  the  right  to  reoover  for  mental  suffering  was  recognized  only  in 
case  there  was  also  physical  injury,  and,  therefore,  the  instruction  was 
proper. 

2.  Personal  injuries— Evidence— The  evidence  was  tbat  tbe  plainitff  was 
driving  a  milk  wagon;  that  his  horse  was  frightened  and  ran  away;  that 
the  wagon,  while  he  was  in  it,  was  overturned,  and  that  he  was  held  by  it 
where  he  was  thrown  until  he  was  extricated.  Held— That  from  tbe  facts 
given  the  jury  were  authorized  to  conclude  he  received  some  injury. 

Quigley  &  Quigley  and  Holmes  Cummins  for  appellant;  W.  G.  Bullitt  for 
appellee. 
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CITY  OF  COVINGTON,  Ac.  v.  BISHOP,  &c. 

(Filed  March  16,  1889-Not  to  be  reported.) 

Id  this  aotion  against  appellant  to  compel  it  to  repair  a  certain  street  a 
judgment  was  rendered  directing  the  repair,  and  a  rale  was  subsequently 
Issued  against  appellant  to  show  cause  why  it  had  not  complied  with  the 
judgment.  The  appellant,  in  its  response  (o  the  rule,  stated  that  it  had  re- 
paired the  street  to  the  extent  it  was  formerly  improved,  and  to  an  extent 
sufficient  for  safe  and  convenient  travel.  Held— That  the  evidence  does  not 
sustain  the  statements  of  the  response. 

Hallam  &  Myers  and  Fisk  &  Fisk  for  appellees. 

Appeal  form  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

There  has  been  no  brief  filed  for  the  appellants. 

The  appellees,  in  1869,  filed  their  petition  against  the  appellant  to  oompel 
It  to  repair  Front  street,  in  said  city,  between  Garrard  and  Shelby  streets. 
The  appellees  allege  that  they  owned  property  abutting  the  south  side  of  said 
street,  and  the  appellant  owned  the  property  abutting  the  north  side  of  the 
same  for  a  public  landing  or  wharf;  that  said  street  was  fifty  feet  wide,  and 
had  been  dedicated  to  the  city  as  a  public  street,  and  the  city  had  received  it 
as  one  of  its  streets,  and  had  macadamized  and  otherwise  Improved  it  as 
such ;  but  since  then  the  high  water  from  the  Ohio  river  bad  out  said  street 
in  and  otherwise  damaged  it  so  as  to  render  it  unfit  for  a  public  street.  The 
lower  court  having  sustained  a  demurrer  to  the  petition,  this  oourt  reversed 
the  ruling  of  the  lower  oourt  upon  the  ground  that  the  city  having  taken 
said  street  in  charge  and  improved  it  as  a  public  street,  its  duty  to  keep  it 
in  repair  was  mandatory,  and  a  mandamus  would  lie  to  compel  it  to  put  the 
same  in  repair.  So  the  case  was  sent  back  in  1863  for  further  proceedings 
in  conformity  with  the  opinion.  Thereupon  the  lower  court  entered  judg- 
ment directing  the  appellant  to  put  said  street  in  proper  repair,  etc.  Since 
then  the  common  council  of  the  city  have  been  ruled  from  time  to  time  (as 
many  as  seventeen  times  in  all)  to  repair  said  street  Jp  a  proper  manner. 
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The  couDcil  would  occasionally  respond,  but  the  chancellor  rejected  each  and 
every  response  as  not  in  compliance  with  the  judgment. 

At  the  September  term,  1887,  the  council  filed  another  response,  in  which 
It  was  said  that  said  street,  exolusive  of  the  sidewalks,  which  were  eleven 
feet  wide,  was  never  improved  by  the  city  to  a  greater  width  than  fifteen 
feet  north  of  the  curb  line ;  that  the  street  was  then  improved  between  the 
south  ourb  line  and  the  top  of  the  slope  on  the  north  side  of  the  street,  a 
width  of  from  seventeen  to  twenty-four  feet,  and  only  at  one  point  is  its 
width  as  narrow  as  seventeen  feet,  the  width  of  the  remaining  portion  vary- 
ing from  twenty  to  twenty-four  feet;  that  the  high  water  in  the  last  few 
years  from  the  Ohio  river  had  greatly  washed  and  damaged  said  street;  that 
the  city  was  put  to  great  expense  in  repairing  the  same  to  the  extent  above 
indicated,  which  was  sufficient  for  safe  and  convenient  travel,  etc.  The 
chancellor  rejected  this  response  because  it  appeared  that  the  judgment 
directing  the  repair  of  said  street  had  not  been  complied  with. 

According  to  the  weight  of  evidence  the  appellant  did  not  repair  the  street 
to  the  extent  in  width  that  il  was  formerly  Improved ;  nor  was  it  repaired 
in  a  substantial  manner;  nor  was  it  repaired  in  a  manner  to  render  it  rea- 
sonably safe,  commodious  and  convenient  for  public  travel;  that  it  could 
have  been  repaired  in  accordance  with  the  judgment  of  the  chancellor  at  not 
an  unreasonable  outlay.  It  seems  to  us  that  the  judgment  of  the  lower  court 
rejecting  the  response  Is  clearly  correct,  and  the  appellee's  counsel  realizing 
that  fact,  declined  to  file  any  brief. 

The  judgment  rejecting  the  response  is  affirmed. 


SCOTT,  &o.  v.  WILSON,  &o. 
(Filed  March  16,  1889- Not  to  be  reported.) 

1.  Ferries— In  this  controversy  as  to  the  ownership  of  a  ferry  landing  on 
the  Ohio  river,  and  the  ferry  franchise,  the  appellee,  who  is  in  possession 
and  owns  the  tract  of  land,  in  front  of  which  is  the  landing,  and  who  has  a 
ferry  license  from  the  oounty  court,  must,  under  the  evidence,  be  regarded 
as  the  rightful  owner  of  the  ferry  privilege,  and  entitled  to  the  exclusive  use 
of  the  ferry  landing. 

2.  Same— It  being  illegal  for  appellant  to  ferry  across  the  Ohio  river  from 
the  Kentuoky  shore  without  a  license  from  the  county  court,  his  use  of  the 
ferry  landing,  however  long  continued,  did  not  ripen  into  a  perfect  title. 

John  L.  Scott  for  appellants. 

Cochran  &  Son  for  appellees. 

Appeal  from  Lewis  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  judgment  appealed  from  was  rendered  in  two  actions  consolidated  and 
tried  together;  one  instituted  in  1876  by  Herbert  Wilson  against  Thomas  B. 
and  J.  C.  Scott,  to  which  Herbert  L.  Wilson  also  became  a  party;  the  other 
was  brought  by  Herbert  L.  Wilson  against  Thomas  B.  and  J.  C.  Scott,  and 
Herbert  Wilson.  The  issues  Involved  were  as  to  the  ownership  of  a  ferry 
landing  in  front  of  thirty-two  acres  of  land  situated  on  the  Ohio  river,  in 
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Lewis  county,  opposite  the  town  of  Manchester,  State  of  Ohio,  and  the  ferry 
franchise,  both  of  which  were  decided  by  the  lower  court  in  favor  of  Herbert 
L.  Wilson,  though  only  Thomas  B.  and  J.  C.  Scott  have  appealed.  There 
was  also  an  issue  between  Herbert  Wilson  and  the  Sootts  not  decided,  whiob 
will  be  hereafter  Incidentally  referred  to. 

In  order  to  understand  the  questions  Involved  it  is  neoessary  to  refer,  in 
some  detail,  to  the  various  transactions  and  persons  connected  with  the 
disputed  ferry  landing  and  franchise.  It  appears  that  many  years  ago  one 
George  Wilson  became  the  owner  of  a  tract  of  400  acres  of  land  situated  in 
what  Is  called  Wilson's  bottom,  on  the  Ohio  river,  that  had  been  patented  to 
his  father,  in  front  of  which  was  a  ferry  landing  that  for  many  years  pre- 
vious to  1837  had  been  used  by  him  under  orders  of  the  county  court  grant- 
ing the  ferry  privilege.  November  24  of  that  year  he  entered  into  a  written 
con  tract  with  appellant,  J.  C.  Scott,  then  residing  in  the  State  of  Ohio,  as 
follows:  *  *  *  "That  the  said  Geo.  Wilson  this  day  agiees  with  the  said 
John  O.  Scott,  his  heirs  or  assigns,  to  disannul  •  the  ferry  now  kept  by  the 
said  Wilson  opposite  or  immediately  below  the  town  of  Manchester,  on  the 
Kentucky  Side,  forever,  and  also  agrees  to  let  said  Scott  have  free  privilege 
of  a  road  so  far  as  his  land  extends  above  where  the  said  Wilson  now  lives, 
and  to  land  without  molestation  from  him,  the  said  Wilson,  or  his  heirs,  in 
consideration  for  which  the  said  John  G.  Soott  agrees  on  his  part  to  pay  the 
said  Wilson,  or  bis  heirs,  five  dollars'  worth  of  salt  in  hand,  and  $6  annually 
for  Ave  years,  payable  in  salt  at  the  market  prloe  when  delivered,  and  the 
said  Scott  further  agrees  to  ferry  the  said  Wilson  and  bis  children  across  the 
Ohio  river,  when  oalled  on,  gratis." 

In  1828  an  order  was  made  by  the  oounty  court,  on  motion  of  the  heirs  of 
George  Wilson,  discontinuing  the  ferry  previously  established  in  his  name. 
And  there  is  upon  the  back  of  the  written  contract  a  receipt  by  his  executors, 
dated  in  1832,  for  $20  paid  by  John  C.  Scott  in  full  of  what  he  agreed  to  pay, 
and  opposite  the  signature  the  following:  "The  claim  of  ferry  in  force." 

After  the  death  of  George  Wilson  it  seems  Herbert  Wilson,  his  son,  acquired 
title  to  the  greater  part  of  the  400  acres  and  resided  there.  But  in  1887  Bar- 
ton Wilson  was  In  possession,  claiming  a  tract  of  thirty-two  acres  adjoining, 
but  on  the  river  above  the  land  occupied  by  Herbert  Wilson,  and  also  100 
acres  on  the  river  adjoining  and  above  the  thirty-two  acres.  How  Barton 
Wilson  acquired  title  to  the  two  tracts  does  not  clearly  appear,  though  hiB 
title  never  was  disputed.  But  in  November  of  that  year,  on  his  motion,  and 
having,  as  recited  in  the  order,  shown  to  the  satisfaction  of  the  court  he  had 
the  fee  simple  title  to  the  land,  the  privilege  of  a  ferry  across  the  Ohio  river, 
from  the  "landing. or  place  oalled  Wilson's  old  ferry,"  was  granted  him. 

The  evidence  shows  that  he  continued  in  possession  of  the  two  tracts  of 
land,  100  and  thirty.- two  acres,  owning  and  operating  the  ferry,  until  about 
1851,  when  he  sold  the  land  to  one  J.  B.  Thompson,  who  likewise  operated 
the  ferry,  under  license  of  the  county  court,  until  his  death.  And  afterwards 
licenses  were  granted  to  persons  who,  as  recited  in  the  orders,  bad  obtained 
a  lease  from  the  widow  of  Thompson.  Some  time  after  the  death  of  Thomp- 
son, about  1868,  at  a  judicial  sale,  Ellis  Tucker  purchased  the  two  tracts, 
and  also  operated  the  ferry,  under  license  of  the  oounty  court,  until  about 
1875,  when  litigation  began  between  him  and  Herbert  Wilson,  who.  having 
obtained,  about  1861,  a  patent  for  supposed  vacant  land  between  the  river 
bank  and  low  water  Ip  front  of  the  thirty-two  acre  track  endeavored  to  de-. 
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prive  Tuoker  of  the  ferry  privilege.  And  with  the  design  of  accomplishing 
that  object  prooured  John  C.  Soott  to  set  up  olalm  to  the  ferry  pirvilege, 
baaed  on  the  contract  of  1827  between  him  and  George  Wilson.  And  in 
furtherance  of  that  design  he  obtained  a  ferry  license  from  the  county  court. 
But  Thomas  B.  Soott,  to  whom  his  father,  John  C,  had  given  one-half  bis 
claim,  having  built  a  ferry  boat  and  commenced  operating  the  ferry  coder 
an  alleged  agreement  with  Herbert  Wilson,  the  latter  instituted  an  action 
to  enjoin  and  restrain  him,  which  is  one  of  the  two  actions  In  which  the 
judgment  appealed  from  was  rendered. 

In  tbe  meantime  appellee,  Herbert  L.  Wilson,  a  son  of  Herbert  Wilson, 
purchased  the  two  tracts  of  land  from  Tucker  and  also  his  ferry  privilege, 
and  afterwards  judgment  was  rendered  in  favor  of  Tuoker  in  the  action  be- 
tween him  and  Herbert  Wilson.  And  thereupon  Herbert  L.  Wilson  brought 
the  other  of  tbe  two  consolidated  actions  against  the  Scotts  and  his  father, 
Herbert  Wilson,  though  the  latter  seems  not  to  have  taken  any  further  part 
in  the  litigation  after  his  son  got  title  to  the  two  tracts  of  land.  That  the 
issue  is  between  Herbert  L.  Wilson,  who  has  title  to  the  ferry  landing,  ferry 
license  granted  by  the  Lewis  County  Court,  and  also  a  license  from  the 
town  of  Manchester  and  J.  C.  and  Thomas  B.  Soott. 

It  appears  that  John  C.  Scott  operated  a  ferry  up  to  1837,  but  it  does  Dot 
satisfactorily  appear  where  his  landing  on  tbe  Kentucky  shore  was.  He 
states  he  owned  a  tract  of  forty  acres  adjoining,  hut  above  the  100  acres,  for 
wbiob  he  held  the  bond  of  one  Davis  for  title.  But  it  seems  that  one  James 
Little  became  the  owner  of  it,  and,  as  J.  C.  Scott  states,  continued,  after 
1837,  to  operate  a  ferry  under  a  lease  from  him,  and  we  think  Little's  land- 
ing plaoe  on  the  Eentuoky  shore,  if  he  bad  any  definite  one,  was  in  front  of 
his  own  land,  the  forty  acres  once  owned  by  his  father  in-law  Davis.  For  it 
appears  that  in  1846  he  made  a  motion  in  tbe  county  court  for  tbe  establish- 
ment of  a  ferry  from  his  lands  on  the  Kentucky  Shore,  that  was,  however, 
denied  by  the  court,  which  makes  it  evident  he  did  "ot  claim  the  right  to 
land  opposite  the  thirty-two  acre  tract  then  owned  by  Barton  Wilson.  It 
clearly  appears  that  tbe  landing  used  by  George  Wilson  up  to  1827  was  on 
the  thirty- two  acre  tract,  for  no  other  part  of  the  original  survey  seems  to 
have  been  fit  for  tbe  purpose.  And  the  natural  infeience  from  tbe  language 
used  in  tbe  oontraot  of  1827  is,  that  John  C.  Soott  was  then  using  a  different 
landing.  But  it  is  not  material  whether  he  was  or  not,  for  that  contract  did 
not  operate  to  invest  him  with  a  ferry  privilege  any  where,  the  only  effect  It 
had,  or  seemed  to  have  been  intended  to  have,  being  discontinuance  of  tbe 
ferry  of  George  Wilson.  And  even  if  the  contract  had  been  so  designed,  if 
alone  would  not  have  invested  Scott  with  a  ferry  privilege.  For,  under  the 
statutes  as  they  then  were,  the  privilege  of  ferrying  across  tbe  Ohio  river 
depended  upon  an  order  of  the  county  court  granting  it. 

No  license  to  ferry  across  tbe  river  seems  ever  to  have  been  granted  to  John 
C.  Soott,  or  to  have  been  even  applied  for  by  bim ;  nor  oould  an  order  grant- 
ing tbe  privilege  to  him  have  been  legally  made  after  1837 ;  for,  if  be  ever 
did  before,  be  was  not.  after  that  time,  the  owner  of  land  on  the  Kentucky 
shore,  muoh  less  could  bis  lease  to  Settle  nave  had  the  effect  to  invest  tbe 
latter  with  the  privilege  or  continued  it  for  himself.  It  seems  to  us  that  the 
oontraot  of  1827,  even  if  recorded  before  1875,  did  not  have  the  effect  to  either 
Invest  John  C.  Scott  with  a  ferry  privilege,  or  prevent  the  exercise  of  it  by 
Barton  Wilson  and  those  claiming  under  him.  And  however  long  continued 
may  have  been  the  use  by  John  C.  Soott  of  a  ferry  landing,  whether  in  frost 
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of  the  thirty -four  acres  or  elsewhere,  it  did  not,  nor  could,  ripen  into  a  right 
or  privilege:  for  without  a  license  from  the  Lewis  County  Court  it  was 
illegal  for  him  to  ferry  across  the  Ohio  river  from  the  Kentucky  shore. 

It  thus  results  that  the  only  claim  either  John  C.  or  T.  B.  Scott  can  have 
to  the  exclusive  or  any  use  of  the  landing  in  controversy  rests  upon  the 
alleged  verbal  contract  with  Herbert  Wilson,  who,  in  the  aotlon  between 
him  and  Tuoker,  has  been  adjudged  to  have  no  right.  As  the  reoord  stands 
appellee,  Herbert  L.  Wilson,  who  claims  under  Tuoker,  is  in  possession,  and 
owns  the  thirty -two  acres,  and  also  has  a  ferry  license  from  the  county 
oourt,  must  be  regarded  the  rightful  owner  of  the  ferry  privilege,  and  en- 
titled to  the  exclusive  use  of  the  ferry  landing. 

Judgment  affirmed. 


APPERSON'S  KX'TX  v.  EXCHANGE  BANK  OF  KENTUCKY,  Ac. 

(Filed  December  15,  1888— Not  to  be  reported.) 

Banks—  Officers—  Trust— Evidence— C.  being  indebted  to  a  bank,  and  also 
to  A.,  its  president,  executed  a  mortgage  and  deed  to  A.  and  H.,  the  cashier 
of  the  bank,  in  their  own  right  and  name,  but  upon  the  promise  and  trust 
by  them  as  offioers  and  agents  that  they  would,  out  of  the  proceeds  of  the 
property,  collect  and  pay  the  debt  due  by  C.  to  the  hank.  While  H.  was  a 
party  to  the  transaction,  A.  seems  to  have  controlled  and  managed  the  prop- 
erty and  received  the  proceeds  of  what  has  been  sold:  and  the  board  of  direct- 
ors, relying  upon  his  assurances  repeatedly  given  that  the  debt  of  the  bank 
would  be  thus  ultimately  paid,  made  no  effort  to  collect  it  in  any  other  way. 
In  this  aotlon  by  the  bank  against  A.'s  executrix.  Held— 1.  A.'s  estate  Is 
liable  to  the  bank.  It  was  not  necessary  for  the  board  of  directors,  by  a 
formal  resolution,  to  either  authorize  the  agreement  to  be  carried  out  or  to 
sanction  it  after  it  was  done. 

2.  The  agreement  by  A.  to  cause  the  debt  due  the  bank  to  be  paid  out  of 
the  proceeds  of  the  property  acquired  by  him  for  that  purpose  was  not  a 
promise  to  pay  the  debt  of  another,  and  is  not  within  the  statute  of  frauds. 

3.  It  is  not  materia]  to  the  validity  of  the  agreement  whether  or  not  the 
bank  had  the  right,  under  its  charter,  to  acquire  and  own  real  estate. 

4.  Before  applying  the  proceeds  of  the  land  to  the  payment  of  the  debt  due 
the  bank,  A.  and  H.  are  entitled  to  be  reimbursed  for  money  advanced  by 
them  to  C.  to  pay  off  a  lieu  on  the  land,  and  which  was  used  for  that  pur- 
pose. 

5.  While  it  is  not  necessary  that  a  witness  should  be  a  party  to,  and  directly 
interested  in,  the  result  of  a  suit  against  the  representative  of  one  who  is 
dead  in  order  to  render  him  inoompetent  to  testify  as  to  a  transaction  with 
the  decedent,  yet,  to  render  such  testimony  Incompetent,  it  must  appear  that 
it  will  have  the  effect  to  directly  or  indirectly  benefit  the  witness  pecuniarily. 
Therefore,  H.  was  a  competent  witness  to  prove  the  agreement  by  A.  to  pay 
the  debt  of  C.  out  of  the  proceeds  of  the  property  received  by  him. 

Henry  L.  Stone  for  appellant. 

W.  H.  Holt,  B.  J.  Peters  and  O.  S.  Tenney  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Appellee,  the  Exchange  Bank  of  Kentucky,  brought  this  aotion  November, 
1878,  against  appellant,  E.  S.  Apperson,  executrix  of  R.  A.  Apperson^  who 
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died  Id  January  of  that  year,  to  recover  $8,674.68,  being  the  principal  sum  of 
11,736.78,  and  interest  from  July  9,  1869,  Win.  Hoffman  being  also  a  defend- 
ant, though  only  nominally  so. 

It  is  stated  in  the  petition  as  the  cause  of  aotion  that  at  the  date  last  named 
one  J.  W.  Clay  owed  the  bank  the  sum  named,  being  what  he  had  over- 
drawn, and  at  the  same  time  owed  R.  A.  Apperson  about  11,000;  and  by  an 
agreement  between  Hoffman,  who  was  oashier  of  the  bank,  Apperson,  the 
president  of  it,  and  Clay,  a  tract  of  about  forty -seven  acres  of  land  belonging 
to  the  latter  was  publicly  sold  and  bought  in  by  Apperson  for  the  benefit  of 
the  bank  and  himself,  the  proceeds  or  profits  which  might  arise  from  any 
future  sale  to  be  divided  in  proportion  to  the  respective  amounts  of  the  two 
debts.  It  is  further  stated  that  prior  to  that  purchase  Clay  bad  mortgaged 
to  Apperson  and  Hoffman,  aotlng  for  the  benefit  of  the  bank,  to  secure  a 
debt,  a  lot  of  whisky,  and  by  agreement  between  the  three  parties  3,500  gal- 
lons thereof  were  applied  to  pay  one  Roberts,  vendor  of  the  land,  the  pur- 
chase price,  no  part  of  which  had  been  paid,  and  thereupon  the  latter  made 
a  deed  to  Apperson  and  Hoffman  for  the  purpose  mentioned.  It  is  alleged 
Apperson  had  the  use  of  the  land  from  Maroh,  1869,  the  date  of  the  deed,  to 
January,  1875,  when  he  sold  it  for  $8,087,  Hoffman,  in  furtherance  of  the 
agreement  previously  made,  uniting  with  him  in  a  deed  to  the  purchaser; 
that  it  was  held,  used  and  sold  for  the  joint  benefit  of  the  bank  and  Apper- 
son, and  that  he  continued  president  up  to  a  short  time  before  his  death  and 
promise  to  pay  the  claim.  The  relief  prayed  for  was  judgment  subjecting 
the  prooeeds  of  sale,  rents  and  profits  of  the  land  received  by  Apperson,  now 
in  the  hands  of  his  executrix,  to  pay  the  amount  sued  for. 

Appellant  denied  the  material  allegations  of  the  petition,  presented  various 
defenses,  and  made  her  answer  a  cross  petition  against  appellee,  Anderson. 
But  we  will  first  endeavor  to  ascertain  the  actual  character  and  purposes  of 
the  different  transactions  relating  to  this  controversy,  incidentally  consider- 
ing the  questions  upon  the  competency  of  evidence  raised  by  appellant. 

There  was,  in  February,  1869,  a  public  sale  of  the  land  before,  not,  as  stated 
in  the  petition,  after  the  execution  of  the  mortgage  mentioned.  But  it  does 
not  appear  what  Apperson  bid  for  it,  nor  that  either  he  or  Clay  treated  it  as 
valid  and  binding  for  any  purpose.  March  1,  1869,  Apperson  and  Hoffman 
borrowed  from  the  bank  $4,500,  for  which  they  gave  their  joint  note,  or  bill, 
and  that  money  they  loaned  to  Clay,  taking  his  note  of  that  date,  payable 
July,  1869,  for  $4,650;  and,  to  secure  the  payment  of  it,  Clay  executed  to 
them  on  the  same  day  a  mortgage  upon  thirty-five  barrels  of  wine,  about  100 
barrels  of  whisky,  and  a  tract  of  106  acres  of  land,  now  claimed  by  appellee, 
Anderson.  By  the  terms  of  the  mortgage  the  property  was  delivered  to  the 
mortgagees,  with  authority  to  sell  the  same,  or  any  part  of  it,  and  appro- 
priate the  prooeeds  to  the  payment  of  the  mortgage  debt,  and  they  had  the 
privilege  to  apply  enough  of  the  whisky  to  pay  Roberts  the  purchase  prlos  of 
the  forty-seven  acres  of  land ;  and,  in  pursuance  of  that  agreement,  8,800 
gallons  were  delivered  to  him  for  that  purpose,  and  be  theiviipon,  with  the 
consent  of  Clay,  conveyed  the  land  to  Apperson  anil  Hti^f-n.  In  this  con- 
nection it  Is  pruper  to  say  that  the  estate  of  Apj>e,  on,  If  li  ~le  to  the  bank 
at  all,  can  not,  according  to  the  evidence  before  us,  be  in  ide  accountable  for 
any  of  the  mortgaged  property,  except  the  two  traota  of  land ;  for  the  wise 
proved  worthless,  and  nothing  was  realized  from  It,  and  Id  does  not  appear 
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the  residue  of  the  whisky  was  used  otherwise  than  in  paying  taxes  due  to 
the  United  States  Government  and  a  part  of  the  mortgage  debt. 

The  agreement  alleged  to  have  been  made  between  Hoffman,  representing 
the  bank,  and  R.  A.  Apperson,  and  the  promise  by  the  latter  to  pay  the  bal- 
anoe  due  to  it  by  Clay  on  February  — ,  not  July  9,  1869,  was  testified  to  sub- 
stantially by  Hoffman,  some  of  the  directors  of  the  bank,  and  to  some  extent 
they  were  sustained  by  Clay.  But  it  is  contended  the  evidenoe  of  Hoffman 
is  incompetent  beoa use,  being  liable  on  his  bond  as  cashier  for  the  loss  caused 
by  permitting  Clay  to  overdraw  his  account  without  the  sanction  of  the 
directors,  he  is  interested  in  proving   the  agreement  by  Apperson  to  pay  it. 

Subsection  2,  section  606,  Civil  Code,  provides  that  no  person  testify  for 
himself  concerning  any  verbal  statement  of,  or  transaction  with,  or  any  act 
done  or  omitted  to  be  done  by  one  who  is  dead  when  the  testimony  is  offered. 

'While  we  do  not  think  it  was  intended  to  limit  the  operation  of  that  seo- 
tion  to  the  testimony  of  a  person,  a  party  to  and  directly  interested  in  the 
result  of  a  suit  with  the  representative  of  one  who  is  dead,  yet  to  render  such 
testimony  incompetent  it  must  appear  that  it  will  have  the  effect  to  directly 
or  indirectly  benefit  the  person  giving  it  pecuniarily.  No  action  has  been 
brought  on  the  bond  of  Hoffman,  nor  is  there  enough  before  us  to  fix  any 
liability  by  him  to  the  bank  if  there  had  been. 

It  seems  to  us  there  is  no  room  to  doubt  the  existence  of  an  agreement  in 
February,  1869,  between  Apperson  and  Hoffman  to  act  together  in  the  effort 
to  save  the  two  debts  mentioned,  in  which  Clay  was  willing  to  aid  them. 
For  though  the  public  sale  to  Apperson  of  the  forty  seven  acres  of  land 
proved  abortive  because  no  part  of  the  purchase  money  had  then  been  paid, 
the  subsequent  arrangement  to  loan  Clay  the  money  borrowed  from  the  bank 
was  evidently  made  for  the  purpose  of  enabling  him  to  free  the  whisky  from 
bond,  and  use  it  to  pay  for  the  land,  which,  together  with  the  other  mort- 
gaged property,  was  to  be  applied,  after  first  satisfying  the  mortgage  debt, 
to  what  he  owed  Apperson  and  the  bank.  The  transaction  can  be  accounted 
for  in  no  other  way ;  for  neither  Apperson  nor  Hoffman  had  any  other  ap- 
parent motive  for  Incurring  the  debt  they  did  to  the  bank  and  risking  a  loan 
of  the  money  to  Clay,  who  was  then  in  a  failing  condition  financially. 

We  will  now  consider  the  various  grounds  of  defense  made  for  appellant, 
none  of  whioh,  in  our  opinion,  can  be  considered  valid,  when  the  motive 
and  object  of  the  agreement  upon  which  the  right  to  recover  is  based,  and 
the  attitude  and  relation  of  the  parties  to  the  bank  are  correctly  understood. 

The  amount  overdrawn  by  Clay  on  February,  1869,  was  a  subsisting  debt 
due  the  bank,  which  it  was  the  duty  of  Apperson,  the  president,  not  less 
than  of  Hoffman,  the  cashier,  to  use  reasonable  diligence  and  skill  to  secure 
If.  as  was  actually  the  case,  it  was  not  then  practicable  to  collect  in  the 
usual  mode.  And  the  agreement  between  Apperson  and  Hoffman  was  sim- 
ply a  plan  or  scheme,  resorted  to  by  thein  as  officers  and  agents  of  the  bank, 
to  accomplish  that  object,  and,  at  the  same  time,  make  safe  and  collectable 
the  debt  of  $1,000,  whi^h  Clay  an d  Apperson  owed.  And  the  evidenoe  in 
this  case  shows  that  the  directors  of  the  bank,  relying  upon  the  assurance 
and  promise  repeatedly  given  by  Apperson  that  its  debt  would  be  thus  ulti- 
mately satisfied  and  paid,  not  only  made  no  attempt  to  collect  it  in  any 
other  mode,  but  permitted  Apperson  to  acquire  the  mortgage  lien  on  Clay  • 
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property,  whiob,  before  that,  might  have  been  made  subject  to  its  debt.  It 
was,  therefore,  not  necessary  for  the  board  of  directors,  by  a  formal  resoln- 
tlon,  to  either  authorize  the  agreement  to  l>e  carried  out,  or  sanction  after  it 
was  done.  Nor  do  we  perceive  what  pertinency  there  is  in  the  question 
raised,  whether  the  bank  had  or  not  the  right,  under  its  charter,  to  acquire 
and  own  real  estate.  For  the  mortgage  and  deed  were  executed  to  Apperson 
and  Hoffman  in  their  own  right  and  name,  but  upon  the  promise  and  trust 
by  them,  as  officers  and  agents,  that  they  would,  out  of  the  proceeds  of  the 
property,  collect  and  pay  the  debt  due  by  Clay  to  the  bank.  We  think,  for 
the  same  reason,  the  plea  of  the  statute  of  frauds  is  equally  unavailing.  For 
the  right  to  recover  in  this  case  is  not  founded  upon  the  promise  of  Apper- 
son to  answer  for  the  debt,  default  or  misdoing  of  Clay,  but  upon  his  under* 
taking  and  Implied,  if  not  express  promise,  as  an  officer  and  agent  of  the 
bank,  to  secure  and,  out  of  the  proceeds  of  property  acquired  by  him  for  the 
purpose,  to  cause  to  be  collected  and  paid  over  the  debt  which  Clay  owed. 

It  is  satisfactorily  shown  that  within  five  years  before  the  commencement 
of  this  aotion  Apperson  promised  to  collect  and  pay  to  the  bank  the  Clay 
.  debt,  and  the  officers  of  the  bank,  relying  upon  the  promise,  left  the  entire 
matter  in  an  unsettled  condition  to  the  time  of  his  death,  not  even  requiring 
him  to  pay  the  money  borrowed  by  him  and  Hoffman  in  1869  to  loan  to  Clay 
for  the  purpose  before  mentioned.  Though  Hoffman  was  a  party  to  the  en- 
tire transaction,  Apperson  seems  to  have  oon trolled  and  managed  the  prop- 
erty, and  received  the  proceeds  of  what  has  been  sold.  It  is  true,  as  stated 
by  counsel,  Clay  continued  to  do  business  with  the  bank  up  to  July,  1860, 
but  the  deposits  made  by  him  seem  to  have  been  prinicpally  of  the  money 
borrowed  from  Apperson  and  Hoffman  and  made  in  the  course  of  paying  the 
government  tax  on  the  whisky,  and  obviously  whatever  credit  he  got  was 
upon  the  faith,  if  not  in  furtherance  of  the  arrangement  between  him  and 
Apperson  and  Hoffman. 

But  we  think  the  lower  court  erred  in  giving  a  preference  to  the  bank  debt, 
and  applying  the  proceeds  of  the  forty -seven,  acres  to  the  payment  of  it, 
while  the  note  given  by  Clay  to  Apperson  &  Hoffman,  or  any  part  of  it,  re- 
mains unsatisfied.  For  it  was  with  the  money  loaned  by  them  to  him  that 
the  taxes  were  paid  on  the  whisky,  and  enough  of  it,  rendered  available  to 
pay  for  the  forty-seven  acres  of  land,  and  manifestly  neither  of  them  would 
or  could  have  been  expected  to  loan  the  money  to  Clay  without  being  assured 
the  property  mortgaged  would  be  first  applied  to  reimburse  them.  Moreover, 
the  title  of  the  forty  seven  acres  of  land  being  acquired  by  them  under  an 
agreement  contained  in  the  mortgage,  we  know  of  no  principle  of  equity  re- 
quiring the  debt  of  the  bank  to  be  paid  before  they  are  reimbursed  for  the 
money  advanced  by  them,  without  which  the  land  could  not  have  been  avail- 
able to  pay  either. 

It  seems  to  us  appellant  has  the  right  to  have  the  proceeds  of  the  property 
which  Clay  mortgaged,  as  well  as  that  he  conveyed,  first  applied  to  pay 
whatever  of  the  mortgage  debt  remains  unpaid.  And  that  what  may  remain 
of  the  proceeds  of  the  forty  seven  acres,  together  with  the  proceeds  of  the 
tract  of  106  acres,  should  be  applied  to  pay  the  debt  of  the  bank,  and  the  one 
of  $1,000  due  appellant.  For  we  perceive  no  reason  whatever  for  the  judg- 
ment  of  the  lower  court  dismissing  the  cross  pK.il inn  ngninst  Anderson,  who 
never  paid  anything  for  the  106  acres  of  hind,  and  has  no  title  or  claim  to  it 
The  evidence,  which  at  best  is  vague  and  unsatisfactory,  shows  no  more 
than  authority  to  him  at  one  time  to  sell  it,  not  for  his  own  benefit,  but  ai 
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agent.  We  think  the  mortgage  lien  of  appellant  and  Hoffman  exists  beyond 
question,  and  should  be  enforced  on  that  tract. 

Wherefore,  for  the  errors  mentioned,  the  judgment  Is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Judge  Holt  not  sitting. 


HUME  v.  MoNBBS. 
(Filed  January  19,  1889— Not  to  be  reported.) 

1.  Settlement  of  partnership— As  the  judgment  in  this  ease,  whlob  involves 
the  settlement  of  a  partnership,  is  based  upon  the  report  of  a  commissioner, 
who  has  adjusted  the  differences  of  the  partners  in  a  just  and  equitable 
manner,  it  is  affirmed. 

9.  Same — Failure  to  keep  accurate  accounts— As  the  partner  whose  duty  it 
was  to  keep  the  accounts  accurate  has  failed  to  do  so,  the  chancellor  win  not 
be  diligent  in  shaping  the  accounts  so  as  to  enable  bim  to  profit  by  bis  own 
negligence. 

A.  H.  Ward  and  T.  T.  Forman  for  appellant. 

L.  M.  Martin  for  appellee. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  evident  from  the  report  of  the  commissioner  and  the  facts  of  the  record 
that  Hume  obtained  a  credit  for  all  the  tobacco  purchased,  and  the  question 
of  shrinkage  has  nothing  to  do  with  this  case,  except  the  ascertainment  of 
shrinkage  on  tobacco  purchased  by  Hume  &  Owen.  Hume,  whose  business 
It  was  to  keep  the  accounts  accurate,  and  who  purchased  this  tobacco  and 
sold  it,  has  so  confused  the  purchases  for  Hume  &  MoNees  with  those  of 
Hume  &  Owens  as  to  bring  about  all  this  trouble  and  litigation,  that  other- 
wise would  have  been  needless,  and  the  chancellor  will  not  be  diligent  In  so 
shaping  the  accounts  as  to  enable  him  to  profit  by  reason  of  his  own  negli- 
gent conduct.  Still  he  is  entitled  to  an  equitable  adjustment  of  the  partner- 
ship business,  and  this  has  been  done  by  the  commissioner's  report.  The 
commissioner  ascertained  the  quantity  of  tobacco  sold  by  Hume  &  Owen, 
and  adding  to  that  the  shrinkage  that  would  naturally  take  place  during 
the  time  intervening  between  tho  purchase  and  sale,  has  ascertained  the  pre- 
cise number  of  pounds  purchased  by  them.  This  tobaooo  and  the  costs  of 
handling,  together  with  the  tobacco  raised  on  the  farm  of  McNees,  Sigers' 
tobacoo  and  Gillen's  deducted  from  all  the  tobacco  purchased  as  heretofore 
divided,  shows  the  quantity  purchased  by  Hume  &  McNees,  and  there  is  no 
difficulty  in  ascertaining  the  amount  realized  from  the  sales. 

The  amount  of  money  paid  out  by  Hume  &  McNees  or  by  Hume  for  to- 
bacco, and  the  amount  collected  from  the  sales  of  the  tobacco,  presents  a 
simple  arithmetical  proposition  by  which  the  loss  or  profit  is  determined. 
The  oost  of  the  Hume  &  McNees  tobacco,  including  expenses  ui:d  cost  of 
handling,  as  well  as  the  cost  of  the  factory  built  for  handling,  is  $46,768.77. 
The  factory  cost  11,060.  Deducting  this  from  cost  of  tobacco  and  it  leaves 
$15,718.    The  tobacco  sold  for  $66,751.09,  leaving  profits,  as  the  commissioner 
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finds,  of  110,032.8s.  When  settling  the  personal  accounts  of  the  two  partner*, 
leaves  Hume  due  MeNees  $3,106.48.  This  is  the  result  of  the  commissioner's 
report. 

The  appellant  makes  the  oost  of  the  Hume  &  MoNees  tobacco,  including, 
expenses,  exceed  $60,000.  This  is  done  by  assuming  that  the  shrinkage  on 
the  whole  tobacco  purchased  should  be  added  to  the  amount  6old,  and  in 
this  way  asoertain  the  quantity  purchased,  when  it  plainly  appears  bow 
muoh  money  Hume  &  MoNees  paid  for  it,  for  which  the  firm  is  credited  or 
Hume,  and  then  charged  with  the  sum  for  wbloh  the  tobacco  was  sold.  If 
the  amount  of  money  paid  for  the  tobacco  is  found,  then  what  It  sold  for 
will  show  the  difference.  This  is  the  view  taken  of  the  question  by  the  com- 
missioner. The  theory  of  the  appellant  and  its  result  follows  from  an  imag- 
nary  state  of  faots,  while  the  commissioner  has  ascertained  what  was  actually 
paid  out,  and  then  what  the  tobacco  sold  for. 

It  was  proper  to  deduct  the  value  of  the  factory  from  the  sum  realised 
from  tobaoco.  This  would  show  the  amount  of  money  due  from  Hume  to 
MoNees,  leaving  the  parties  the  owners  of  the  building. 

We  peroelve  no  error  in  the  settlement  by  the  commissioner,  and  if  any 
lose  has  been  sustained,  it  results  from  the  negligent  conduct  of  Hume  in 
keeping  the  aooounts.  The  commissioner  has  taken  a  broad  and  practical 
view  of  the  rights  of  these  parties,  and  adjusted  their  differences  in  a  jost 
and  equitable  manner.  As  we  understand  this  case,  the  oost  of  the  Hume  & 
MoNees  tobacco  is  obtained  from  the  actual  purchases  made,  and  not  by  the 
estimate  of  sales.  The  account  of  sales  realized  is  stated  to  show  the  profit. 
No  injustice  had  been  done  appellant  by  the  settlement,  and  the  judgment 
below  is  affirmed. 


FLOOD,  &o.  v.  WALL,  QD'N.  &c. 
(Filed  February  9,  1889— Not  to  be  reported.) 

1.  Pleading—Liability  of  devisee— In  this  action  in  which  a  devisee  of  tie 
debtor  was  sought  to  be  made  liable  to  the  extent  of  assets  reoeived,  the 
ohanoellor  was  authorized,  under  the  prayer  for  proper  relief,  to  direct  the 
sale  of  the  land  described  in  the  petition  as  that  devised,  instead  of  render- 
ing a  personal  judgment. 

2.  Costs  of  appeal— As  the  judgment  is  reversed  for  an  error  as  to  interest 
which  might  have  been  corrected  by  bringing  to  this  court  but  a  small  part 
of  the  record,  eaoh  party  must  pay  his  own  costs  on  the  appeal. 

W.  H.  Wadsworth  &  Son  for  appellants. 

Bateman  &  Harper  and  H.  P.  Willis  for  appellees. 

Appeal  from  Bracken  Chancery  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

We  find  no  question  raised  in  this  case  except  that  made  by  the  appellant, 
Patrick  Flood,  who  was  brought  into  this  case  by  the  service  of  prooeM 
nearly  one  year  before  the  judgment  was  rendered.  That  he  held  and  owned 
the  real  estate  sought  to  be  sold,  under  the  will  of  his  brother,  Edward 
Flood,  is  admitted  by  his  failure  to  answer  the  specific  allegations  of  the 
amended  petition  in  that  regard.  The  land  is  definitely  described  by  met* 
and  bounds,  as  well  as  the  title  under  wbloh  Edward  Flood  claimed.  This 
amendment  alleges  that  the  appellant,  Patrick,  and  bis  brother  owned  the 
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personalty  in  common  and  not  the  land,  and  the  fact  that  it  was  alleged  In 
a  reply  made  to  the  answer  of  tbe  defendants  that  the  two  brothers  held  the 
whole  estate  jointly,  filed  at  a  time  when  Patrick  Flood  was  not  a  defend- 
ant, affords  no  ex o use  for  his  failure  to  answer  tbe  amendment  by  whiob  he 
was  made  a  party,  and  the  specific  allegations  of  which  he  might  have  ascer- 
tained by  the  most  cursory  examination.  The  record  shows,  taking  the 
averments  of  tbe  pleading  to  be  true,  that  Edward  Flood  was  tbe  sole  owner 
of  the  land,  having  obtained  a  conveyance  from  Conrad  Byers.  The  liability 
of  tbe  devisor,  Edward  Flood,  as  surety,  is  not  questioned,  and  his  estate 
that  passed  to  his  executor  and  to  the  devisee,  Patrick  Flood,  should  be  sub- 
jected to  its  payment.  Tbe  devisee,  Patrick  Flood,  obtained  the  land  under 
the  will  of  his  brother,  and  to  the  extent  of-  assets  received  is  liable.  If  a 
judgment  could  have  been  rendered  making  him  liable  to  that  extent,  we 
perceive  no  reason  why,  under  the  prayer  for  proper  relief,  the  chancellor 
might  not  have  directed  the  land  sold,  without  rendering  a  personal  judg- 
ment, so  as  to  enable  the  sheriff  to  execute  his  mandate.  The  land  was  de- 
scribed in  the  petition  as  the  land  devised,  and  the  devisee  asked  to  be  made 
liable  for  that  reason,  and  tbe  mode  of  enforcing  the  judgment  in  no  manner 
prejudiced  the  appellant. 

There  is  an  error  in  the  record  as  to  the  amount  of  interest  on  what  is 
termed  the  pension  money,  amounting  to  about  184.  There  was  an  excep- 
tion to  this  error  by  the  appellants,  and  no  notice  taken  of  it  by  the  court 
below.  For  this  reason  the  judgment  is  reversed,  but  as  this  error  might 
have  been  corrected  by  bringing  to  this  court  but  a  small  part  of  the  record, 
the  reversal  must  be  had  by  eaob  party  paying  his  own  costs.  The  cross  ap- 
peal in  this  case  is  at  the  instance  of,  or  indorsed  on  the  record,  as  made  by 
the  appellants  and  not  the  appellee,  so  the  question  as  to  tbe  propriety  of 
allowing  Bryan  anything  for  the  support  of  tbe  appellee  has  not  been  con- 
sidered. It  is  manifest,  from  the  record,  that  she  has  not  obtained  a  judg- 
ment for  any  greater  sum  than  she  was  entitled  to. 

Tbe  judgment  is  reversed  that  the  error  may  be  corrected  as  to  the  interest 
on  the  pension  money,  leaving  the  judgment  to  be  enforced  when  that  correc- 
tion is  made. 


TREADWAY,  Ac.  v.  TURNER,  &o. 
(Filed  February  86,  1889— Not  to  be  reported.) 

1.  Fraudulent  conveyances— In  this  action  by  a  oreditor  to  set  aside  a  con- 
veyance by  the  debtor  to  his  wife  as  fraudulent,  it  appears  that  in  a  previous 
action  by  another  creditor  attacking  the  same  conveyance  as  fraudulent  a 
judgment  was  rendered  for  the  sale  of  the  land,  which  was  purchased  at  the 
commissioner's  sale  by  the  wife  of  the  debtor,  who  received  the  commission* 
er's  deed.  She  does  not  allege  that  the  money  with  which  she  paid  for  the 
land  was  her  separate  estate.  Held— That  in  the  absence  of  such  an  allega- 
tion the  presumption  is,  she  paid  for  tbe  land  with  money  to  which  her  hus- 
band was  entitled,  and,  therefore,  the  land  is  still  liable  for  the  husband's 
antecedent  debts. 

9.  Same— Where  land  fraudulently  conveyed  has  passed  from  the  fraudu- 
lent vendee  into  the  hands  of  purchasers  for  value  without  notice  of  the 
fraud  tbe  land  can  not  be  subjected  to  the  debts  of  the  fraudulent  granror  In 
an  action  thereafter  instituted  for  that  purpose,  but  as  long  as  the  proceeds 
of  said  hind  can  be  traced  into  other  lands  purchased  and  held* by  the  fraud* 
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ulent  vendees,  snob  lands  may  be  subjected  to  tbe  payment  of  tbe  debts  of 
tbe  original  fraudulent  grantor. 

3.  Same— Venue— Tbe  proceeds  of  land  fraudulently  conveyed  having  been 
traced  Into  separate  tracts  of  land  lying  In  different  counties,  It  was  not 
necessary  that  a  creditor  of  a  fraudulent  grantor  seeking  to  subject  said  laid 
lands  should  bring  a  separate  action  in  each  county,  the  legal  title  to  both 
tracts  being  in  the  same  person,  and  it  being  sought  to  subject  both  to  the 
same  debt.  A  single  action  in  one  of  the  counties  to  subject  both  tracts  was 
sufficient ;  and  it  is  immaterial  that  the  land  lying  in  the  county  In  which 
the  aotion  was  brought  was  not  subjected,  as  the  failure  to  subject  it  was 
not  due  to  the  want  of  right  in  tbe  plaintiff  to  subject  it,  but  to  the  fact 
that  it  was  covered  with  liens  to  suoh  an  extent  that  the  sale  of  it,  eubjeot 
to  these  liens,  would  have  yielded  nothing. 

4.  Same—Return  of  nulla  bona— More  than  a  year  having  elapsed  since  tbe 
death  of  the  debtor,  and  no  administration  having  been  granted,  the  plain, 
tiff  had  the  right  to  sue  to  set  aside  the  conveyances  by  the  debtor  as  fraud- 
ulent, although  be  had  not  obtained  a  return  of  "no  property,"  there  being 
no  one  against  whom  execution  could  issue,  and  the  defendants  being  under 
greater  obligation  than  tbe  plaintiff  to  have  an  administrator  appointed. 

J.  H.  Hazelrigg,  R.  Gudgell  and  W.  S.  Gudgell  for  appellants. 

Tbos.  Turner  for  appellees. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Stephen  Tread  way,  in  1875,  conveyed  to  his  wife,  Martha  Treadway,  about 
forty  acres  of  land  lying  in  Montgomery  county,  Kentucky.  Thereafter,  in 
tbe  same  year,  he  and  his  wife  conveyed  to  tbe  appellants,  Louisa  Treadway, 
etc.,  four  acres  of  said  land.  In  1874  the  appellees  obtained  a  common-law 
judgment  against  Stephen  Treadway  for  money.  In  1883,  Stephen  Tread- 
way  having  died  a  little  over  a  year  theretofore,  and  no  administration  hav- 
ing been  granted  upon  bis  estate,  the  appellees  Instituted  this  action  in 
equity  against  the  appellants  and  Martha  Treadway  to  have  said  conveyances 
set  aside  because,  as  alleged,  they  were  made  without  any  valuable  consid- 
eration therefor,  and  with  the  design  -to  defraud  Stephen  Tread  way's  cred- 
itors. 

It  appears  from  tbe  testimony  of  the  witnesses  in  the  case  that  the  convey- 
ances were  voluntary,  and  were  made  with  the  design  to  defraud  Stephen 
Treadway 's  oreditors.  Besides,  the  record  6bows  that  in  1876.  one  of  the 
creditors  of  Stephen  Treadway,  by  an  aotion  in  tbe  Montgomery  Circuit 
Court  against  Stephen  and  Martha  Treadway,  etc.,  attacked  said  conveyance 
to  Martha  Treadway  as  fraudulent.  This  aotion  was  sustained,  judgment 
was  rendered  for  tbe  sale  of  the  land,  and  Martha  Treadway  purchased  it  at 
the  commissioner's  sale,  and  received  the  comlmssioner's  deed  for  it.  So  the 
faot  that  the  conveyance  by  Stephen  Treadway  to  Martha  Treadway  was 
fraudulent  was  established  by  tbe  judgment  of  a  court  of  competent  juris- 
diction. 

Martha  Treadway  does  not  allege  that  she  paid  for  this  land  with  money, 
to  whtob  she  was  entitled  in  ber  own  right.  In  the  absence  of  such  allega- 
tion the  presumption  is  that  she  paid  for  the  land  with  money,  to  which  her 
husband  was  entitled.  This  presumption  arises  from  tbe  faot  that  the  hus- 
band Is  entitled  to  tbe  money  tbat  his  wife  may  be  in  the  possession  of  dur- 
ing coverture,  unless  it  is  shown  tbat  she  holds  It  as  her  separate  estate,  and 
the  burden  is  on  her  to  establish  that  faot.    She  does  not  allege  tbat  the 
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money  with  which  she  paid  for  the  land  was  her  separate  estate.    The  land, 
therefore,  was  still  liable  for  her  husband's  antecedent  debts. 

It  also  appears  that  this  land  was  sold  by  Martha  Treadway.  and  the  pro- 
ceeds of  the  sale  were  iq  vested  in  the  purobase  of  another  tract  of  land  con- 
taining sixty- six  aores,  lying  in  Montgomery  oounty,  the  deed  to  whioh  was 
taken  in  the  name  of  the  appellant,  Treadway ,  wife  of  the  appellant,  Sam 
Treadway,  in  trust,  as  is  alleged,  for  the  benefit  of  Martha  Treadway.  It  is 
not  denied  that  the  proceeds  arising  from  the  sale  of  the  forty -aore  tract  of 
land  were  not  put  in  this  land  in  trust  for  Martha  Treadway.  The  denial, 
la,  that  the  entire  payment  on  the  land  was  made  with  the  money  belonging 
to  Martha  Treadway.  As  this  denial  does  not  put  in  issue  the  fact  that  the 
money  arising  from  the  sale  of  the  forty  acres  of  land  was  put  in  this  land 
in  trust  for  Martha  Treadway,  the  allegation  in  that  regard  must  be  regarded 
as  true. 

The  four  aores  of  land  conveyed  to  the  appellant,  Louisa  Treadway,  was 
sold  and  the  proceeds  invested  in  a  tract  of  land  lying  in  Bath  oounty,  Ken- 
tucky.   The  deed  to  this  land  was  made  to  the  appellant,  Louisa  Tread-  - 
way,  etc. 

The  appellee  sought  to  trace  the  proceeds  arising  from  the  two  pieces  of 
land,  originally  fraudulently  conveyed,  into  the  two  tracts,  one  in  Mont- 
gomery, the  other  In  Bath,  pubsequently  purchased  in  the  manner  above 
mentioned,  and  to  subject  said  tracts  to  the  payment  of  bis  common  law 
judgment.  As  the  title  to  the  two  pieces  of  land,  originally  fraudulently 
conveyed,  passed  from  the  fraudulent  vendees  into  the  hands  of  purchasers 
for  value  without  notice  of  the  fraud,  said  lands  oould  not  be,  by  the  appel- 
lee's aotion  thereafter  instituted,  subjected  to  his  debt.  But  as  long  as  the 
proceeds  of  said  lands  oould  be  traced  into  other  lands  purchased  and  held 
by  the  fraudulent  vendees,  the  appellee  had  the  right  to  subject  said  lands 
to  the  payment  of  his  debt.  The  aotion  to  subject  said  two  tracts  of  land  to 
the  payment  of  the  appellee's  debt  was  brought  in  Montgomery  oounty. 

The  legal  title  to  the  tract  lying  In  Montgomery  county  was  in  the  appel- 
lant, Treadway,  wife  of  Sam  Treadway,  in  trust,  in  part  at  least,  for  Martha 
Treadway ;  also  the  legal  title  to  the  Bath  county  land  was  in  the  appellant, 
Louisa  Treadway,  and  her  children,  who  are  co-appellants. 

It  is  said  that  as  to  the  Bath  county  land  the  Montgomery  Clroult  Court 
bad  not  jurisdiction  to  subject  the  same  to  the  debt.  This  is  true  unless 
there  was  some  other  fact  that  gave  the  Montgomery  Circuit  Court  jurisdic- 
tion. Such  fact  does  exist,  for  the  land  originally  fradulently  oonveyed  was 
situated  in  Montgomery  oounty,  and  the  proceeds  of  a  part  of  it  had  been  in- 
vested in  land  in  Bath  county,  to  reach  which  it  was  neoessary  to  show  that 
the  conveyance  of  the  Montgomery  oounty  land  was  fraudulent.  For  this 
purpose  the  appellants  and  other  vendees  were  proper  parties  to  the  action 
for  the  purpose  of  setting  aside  the  conveyances  of  the  Montgomery  and  Bath 
oounty  lands  and  subjecting  them  to  the  payment  of  appellee's  debt ;  there 
was  but  one  debt  and  but  one  cause  of  aotion,  and  both  pieces  of  property 
were  liable  to  that  cause  of  action ;  and  the  Montgomery  Circuit  Court  hav- 
ing jurisdiction  to  subject  the  land  lying  in  Montgomery  county  to  said 
cause  of  aotion,  it  follows  that  It  had  jurisdiction  to  subject  the  Bath  oounty 
land  also.  (Civil  Code,  section  62.)  Otherwise,  there  would  be  the  absurdity 
of  having  two  actions—one  In  Montgomery  and  the  other  in  Bath— against 
the  same  parties  and  for  the  same  cause  of  aotion. 
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Bat,  It  is  said  that  as  the  lower  court  failed  to  set  aside  the  deed  and  sub- 
ject the  laud  lying  In  Montgomery  county  to  the  payment  of  the  debt,  It  had 
no  jurisdiction  to  set  aside  the  deed  and  subjeot  the  land  lying  In  Bath 
county  to  the  payment  of  the  debt.  This  failure  was  not  at  tribute  Me  to  the 
want  of  the  right  of  the  appellee  to  have  said  land  subjected,  for  It  was  sub- 
ject to  his  demand,  but  for  the  fact  that  It  was  oovered  with  bona  flde  liens 
to  such  extent  that  the  sale  of  it,  subject  to  these  liens,  would  yield  no  fruit; 
therefore,  the  oourt  did  not  order  the  sale  of  It. 

It  Is  contended  that  the  appellee,  not  having  obtained  a  return  of  nulla 
bona  on  bis  common -law  judgment,  is  not  entitled  to  maintain  this  action. 

The  reason  why  a  plaintiff  is  required  to  obtain  a  common -law  judgment 
and  a  return  of  nulla  bona  before  he  can  Institute  an  equitable  action  to  aet 
aside  a  fraudulent  conveyance  made  by  the  defendant  Is,  that  the  plaintiff 
must  resort  to  and  exhaust  his  legal  remedies  before  he  can  resort  to  an 
equitable  action  on  a  return  of  nulla  bona.  Here  there  was  no  administra- 
tion granted  upon  the  estate  of  Stephen  Tread  way;  and  more  than  a  year 
after  his  death,  there  being  no  administration,  the  appellee  resorted  to  this 
equitable  action  to  subject  his  real  estate  in  the  hands  of  the  appellants  and 
Martha  Tread  way  to  his  debt.  The  legal  remedy  was  exhausted,  for  there 
was  no  one  against  whom  exeoution  could  issue,  and  the  appellants  were 
under  greater  obligation  to  have  an  administrator  appointed  than  the  appel- 
lee. So,  in  the  absence  of  a  person  against  whom  execution  could  issue, 
there  is  no  legitimate  reason  why  the  appellee  could  not  proceed  against  the 
appellants  and  Mrs.  Treadway  to  subject  the  real  estate  in  their  hands,  tie- 
longing  to  the  deceased,  to  the  payment  of  his  debt.  The  title  to  said  estate, 
so  far  as  the  antecedent  creditors  were  concerned,  never  passed  from  the  de- 
ceased, and  the  estate  was  subject  to  their  demands  against  him. 

This  aotion  was  brought  within  ten  years  from  the  perpetration  of  the 
fraud  and  within  five  years  from  the  discovery  of  it. 

The  judgment  is  affirmed. 

Judge  Holt  not  sitting. 


HICKMAN  v.  BROWN. 
(Filed  March  16,  1889.) 

1.  Married  women— Power  to  make  will— A  married  woman  can  not  dis- 
pose by  will  of  estate  secured  to  her  separate  use  by  a  parol  antenuptial  con- 
tract. It  is  only  estate  secured  to  her  separate  use  "by  a  deed  or  devise" 
that  she  1b  empowered  to  dispose  of  by  will. 

2.  Same— Where  the  will  of  a  married  woman  is  offered  for  probate  It  Is 
the  duty  of  the  county  court  to  reject  it,  unless  it  appears  that  the  estate 
disposed  of  was  suoh  as  the  statute  empowers  married  women  to  dispose  of 
by  will. 

P.  J.  Force  and  Montgomery,  Lindsey  &  Botts  for  appellant. 
E.  E.  Settle  and  Joseph  Black  well  for  appellee. 
Appeal  from  Owen  Circuit  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

Mrs.  Lou  Moody,  of  the  county  of  Shelby,  married  Judge  Brown,  of  the 
county  of  Owen,  in  the  year  1877.    Both  of  the  parties  had  been  previously 
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married  and  were  somewhat  advanced  in  years,  and  it  seems  contemplated 
and  perhaps  entered  into  a  parol  antenuptial  contract  in  regard  to  their 
marital  rights.  Mrs.  Brown  died  in  November,  1886,  and,  prior  to  her 
death,  in  March  of  the  same  year,  executed  a  paper  properly  signed  and 
attested,  purporting  to  be  her  last  will  and  testament  by  which  she  devised 
her  property,  consisting  of  money  and  bank  stock,  to  her  husband  for  life, 
and  then  to  her  collateral  kindred.  After  the  wife's  death  the  paper  was 
offered  for  probate  in  the  Owen  County  Court  and  rejeoted.  An  appeal  was 
taken  to  the  oircnit  court,  where  it  was  also  denied  probate,  and  is  brought 
here  by  the  devisees  in  remainder.  All  the  statutory  requirements  in  regard 
to  the  exeoution  of  a  will  were  fully  complied  with,  and  the  paper  was  re- 
jeoted as  the  will  of  Mrs.  Brown,  because  of  her  coverture,  the  probate  being 
opposed  by  the  husband. 

It  is  insisted  by  oounsel  for  the  devisees,  or  for  those  who  would  take  if 
the  paper  was  admitted  to  probate,  that  the  parol  antenuptial  contract  en- 
tered into  between  the  husband  and  wife  on  the  eve  of  their  marriage 
divested  the  husband  of  all  interest  in  the  estate  of  the  wife,  and  by  its 
terms  the  property  owned  by  her  beooroiug  her  separate  estate,  she  had  the 
power  to  execute  a  last  will  and  testament,  although  in  opposition  to  the 
wishes  of  her  husband.  If  this  be  the  correct  doctrine  the  paper  should  have 
been  probated.  The  statute  in  regard  to  wills  must  oontrol  that  question. 
By  section  2  of  chapter  118,  General  Statutes,  it  is  provided,  in  substance, 
that  every  one  can  make  a  will  having  testamentary  capacity,  except  those 
under  twenty  one  years  of  age  or  a  married  woman,  and  it,  therefore,  fol- 
lows, from  this  section,  that  no  such  right  is  given  to  those  laboring  under 
the  disability  of  coverture,  but,  on  the  contrary,  the  right  is  expressly  denied 
them.  The  same  statute,  however,  makes  an  exception  in  regard  to  married 
women,  and  this  exception  is  found  in  section  4  of  the  same  chapter,  that 
provides :  "  A  married  woman  may,  by  will,  dispose  of  any  estate  secured  to 
her  separate  use  by  deed  or  devise,  or  in  the  exercise  of  a  written  power  to 
make  a  will. ' ' 

This  statute,  in  regard  to  wills,  must  be  construed  as  containing  all  the 
law  on  the  subject  with  referenoe  to  those  who  are  competent  to  make  a  will 
and  the  manner  of  its  exeoution.  We  find  no  separate  estate  secured  to  the 
wife  by  either  deed  or  devise,  and  no  written  power  authorizing  her  to  make 
a  will  of  either  her  general  or  separate  estate,  and,  therefore,  the  paper  was 
not  a  will  for  the  reason  that  the  wife  had  no  power  to  make  it,  under  any 
reasonable  construction,  however  liberal,  that  could  be  given  the  statute. 
It  is  insisted  by  oounsel  that  it  was  the  duty  of  the  oounty  court  to  admit  the 
will  to  probate,  so  that  the  question  as  to  whether  the  estate  in  the  wife  was 
her  separate  or  general  estate  might  be  determined  by  a  court  learned  in  the 
law.  and  that  it  was  never  intended  by  the  law  making  power  to  vest  in  the 
county  judge  the  power  of  determining  such  an  Intricate  legal  question. 
While  it  is  often  diffloult  in  determining  the  oharaoter  of  an  estate,  still  the 
right  or  power  of  the  feme  covert  to  make  a  will  is  made  to  depend  upon  the 
character  of  the  estate  devised  or  conveyed  to  her.  If  general  estate,  she  has 
no  power  to  dispose  of  it  unless  in  the  exercise  of  a  written  power.  No  deed 
or  devise  to  the  feme  of  this  property  was  exhibited  to  the  oounty  court,  nor 
any  written  power  to  make  a  disposition  of  either  her  general  or  separate 
estate,  and  the  oounty  court  having  all  the  original  jurisdiction  over  the 
subject-matter  could  do  nothing  else  but  deny  the  probate.  While  the  rejec- 
tion of  the  paper  may  and  does  divest  those  who  are  named  as  devisees  of  al] 
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title  under  it,  still  that  faot  does  not  determine  the  obaracter  of  the  estate 
in  the  wife  or  the  right  of  her  husband  or  next  of  kin  to  the  property.  The 
only  question  this  oourt  has  to  deal  with  is  the  right  of  the  married  woman 
to  exeoute  a  valid  will.  There  is  nothing  in  the  reoord  showing  that  she 
.could  exercise  suoh  a  right,  and  the  judgment  is,  therefore,  affirmed. 


HILL,  &c.  v.  LANCASTER,  &c. 

LANCASTER,  &c.  v.  WHITE. 

(Filed  March  9,  1889.) 

1.  Homestead— Res  adjudioata— In  an  aotlon  by  creditors  of  the  grantor  in 
a  deed  against  the  grantor  and  grantees  to  set  aside  the  deed  as  fraudulent, 
and  subject  the  land  to  the  payment  of  the  grantor's  debts,  the  grantor  filed 
an  answer  denying  the  alleged  fraud  and  asserting  that  he  had  no  interest 
whatever  in  the  land.  The  oourt  rendered  judgment  setting  aside  the  deed 
and  subjecting  the  land,  and  at  the  next  term  the  grantor  and  his  wife 
offered  to  file  their  joint  petition  in  the  same  action,  asserting  a  claim  to  a 
homestead  in  the  land.  Held— That  the  debtor  having  permitted  judgment 
to  be  rendered  subjecting  his  entire  interest  in  the  land  without  asserting 
the  right  to  a  homestead,  it  was  afterwards  too  late  to  do  so,  the  judgment 
being  final.  And  the  faot  that  the  wife  of  the  debtor  now  joins  him  in 
asserting  the  right  does  not  strengthen  bis  case,  as  the  husband  has  the  ex- 
clusive right  to  the  homestead,  and  may  sue  or  be  sued  for  it  without  his 
wife  being  joined. 

2.  Guardian  and  ward— A  guardian  having  resigned  his  trust,  one  who 
was  Indebted  to  him  was  appointed  his  successor.  The  former  guardian 
being  indebted  to  his  wards,  in  a  settlement  between  him  and  his  successor, 
the  latter  accepted  as  so  much  cash  his  own  note  held  by  the  former  guard- 
ian, who.  at  that  time,  regarded  the  note  as  perfectly  good.  It  appears  that 
both  parties  acted  in  perfect  good  faith.  Held— That  the  former  guardian  Is 
not  liable  to  the  wards  for  the  amount  of  the  note  thus  turned  over  to  his 
suooessor,  although  it  would  be  otherwise  if  he  had  known  that  his  suocessor 
was  insolvent,  and  bad  turned  over  the  note  to  save  his  debt  at  the  expense 
of  the  wards. 

Brown  &  Hayoraft  and  Wilson  &  Sprigg  for  Lancaster  . 

Montgomery  &  Poston  for  Hill. 

J.  P.  Hobson  for  White. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  23d  of  December,  1874,  the  appellee,  Lancaster,  as  the  county  judge 
of  Hardin  county,  permitted  the  appellant,  James  F.  Hill,  to  execute  bond 
and  qualify  as  the  guardian  of  Susan  F.  and  R.  L.  Burnett,  infants.  After 
said  wards  arrived  at  the  age  of  twenty-one  years  the  appellant,  James  F. 
Hill,  having  failed  to  pay  them  the  money  that  be  owed  them  as  their  guar- 
dian, they  instituted  an  action  against  him  and  his  sureties  on  his  bond  and 
recovered  judgment  against  them  for  the  amount  due.  Execution  was  issued 
upon  this  judgment,  and  returned,  as  to  the  appellant,  Hill,  and  all  bis 
sureties,  no  property  found.    Thereafter  said  wards  instituted  an  action 
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against  the  appellee,  W.  D.  Lancaster,  and  his  sureties  on  bis  bond  as  county 
judge,  in  which  they  sought  to  make  him  and  his  sureties  liable  for  the 
amount  that  went  into  the  appellant's  (Hill's)  hands  as  their  guardian. 
The  wards  sought  to  hold  W.  D.  Lancaster  and  his  sureties  liable  upon  the 
ground  that  Lancaster  negligently  failed  to  take  from  the  appellant,  Hill,  a 
bond  with  sufficient  surety.  After  a  protracted  litigation  the  wards  suc- 
ceeded in  establishing  the  charge  of  a  negligent  failure  to  take  a  bond  with 
sufficient  surety,  and  obtained  judgment  against  Lancaster  and  his  sureties 
for  the  amount  of  money  that  went  into  the  hands  of  Hill  as  their  guardian. 
Lancaster's  sureties  paid  oil  this  judgment.  Thereafter,  in  April,  1887,  said 
Lancaster  and  his  sureties  instituted  their  action  in  equity  against  the  ap- 
pellant, Hill,  and  the  appellee,  White,  and  Williams  and  others  for  the  pur- 
pose of  setting  aside  a  deed  to  some  real  estate  which  appellant,  as  was 
alleged,  caused  to  be  made  to  his  daughter,  Mrs.  Williams,  and  two  grand- 
children, which  real  estate,  it  was  alleged,  belonged  to  the  appellant,  and 
that  the  deed  was  made  without  any  consideration  and  for  the  purpose  of 
defrauding  Hill's  creditors.  It  was  also  alleged  that  the  appellee,  Qeorge  W. 
White,  as  the  former  guardian  of  said  wards,  had  in  his  hands  a  considerable 
amount  of  their  money;  that  the  appellant,  Hill,  was  indebted  to  Faid 
White*,  which  was  evidenced  by  his  note  without  security  of  any  kind;  that 
appellant  was  known  by  White  to  be  hopelessly  insolvent;  that  by  an 
arrangement  entered  into  between  appellant  and  White  the  latter  was  to  re- 
sign his  guardianship,  and  the  former  was  to  be  appointed  in  his  place,  and 
take  his  own  worthless  note  that  White  held  upon  him  in  lieu  of  the  money 
that  White  owed  said  wards;  that  in  order  to  carry  out  this  arrangement 
White  fraudulently  induced  Lancaster  to  appoint  the  appellant,  Hill,  as 
guardian,  and  accept  a  bond  that  was  wholly  worthless.  The  appellant, 
Hill,  and  his  alleged  fraudulent  vendees  answered  and  denied  all  fraud,  and 
alleged  that  the  conveyance  was  for  a  valuable  consideration.  The  appellee, 
White,  traversed  the  allegations  in  reference  to  him.  The  trial  of  the  case 
resulted  in  a  judgment  setting  aside  the  said  conveyances  and  subjecting  the 
said  real  estate  to  the  payment  of  the  said  demand  and  rejecting  the  demand 
against  the  appellee,  White. 

At  the  following  term  of  the  court  the  appellant,  Hill,  and  his  wife,  she 
not  having  theretofore  been  a  party,  filed  their  joint  petition,  which  was 
made  an  answer,  setting  up  their  right  to  a  homestead  in  said  real  estate. 
And  the  same  having  been  sold  by  the  court's  commissioner  and  not  having 
brought  exceeding  $1,000,  they  asked  that  either  the. land  or  its  proceeds  be 
set  apart  to  them  as  a  homestead.  They  also  asked  that  the  judgment  there- 
tofore rendered  and  the  sale  of  the  land  be  set  aside.  The  chancellor  event- 
ually overruled  said  motions  and  sustained  a  demurrer  to  their  petition. 
They  have  appealed  to  this  court,  complaining  mainly  upon  the  ground  of 
the  refusal  of  the  chancellor  to  allow  them  a  homestead.  Lancaster  and  his 
sureties  have  appealed  from  that  part  of  the  judgment  that  rejected  their 
claim  against  the  appellee,  White. 

The  cases  of  Wing,  &c.  v.  Hayden,  &c,  10  Bush,  276,  and  McGrath  v.  Berry. 
18  Bush,  891,  were  actions  upon  mortgages  executed  by  the  husbands,  in 
which  their  respective  wives  did  not  join.  Nor  were  they  made  defendants. 
Thereafter  the  husband  in  each  case,  together  with  his  wife,  sought  to  re- 
cover a  homestead  in  the  land  which  had  been  sold  to  satisfy  the  mortgage 
lien.     This  court  held,  in  each  case,  that  the  default  judgment  was  not  a  bar 
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to  the  claim  of  homestead.  It  was  so  held  upon  the  ground  that  the  mort- 
gage in  eaoh  case  showed  that  the  homestead  had  not  been  relinquished  in 
the  manner  pointed  ont  by  the  statute;  that  it  could  not  be  made  liable  to 
the  mortgage  lien  unless  it  was  relinquished  in  the  manner  pointed  ont  by 
the  statute,  and  the  mortgage  in  each  case  showing  conclusively  that  the 
homestead  was  not  relinquished,  no  default  judgment  would  have  the  effect 
of  barring  the  right  to  a  homestead,  and  the  purchaser  at  the  decretal  sale 
would  buy  the  land  subject  to  it. 

The  case  at  bar  is  unlike  those  cases.  Here  the  appellees,  Lancaster,  etc., 
sought  to  subject  the  appellant's  entire  right  and  title  to  this  real  estate  to 
the  payment  of  his  debt.  He  joined  issue  upon  the  merits,  denying  that  he 
had  any  interest  whatever  in  the  land,  not  only  not  claiming  a  homestead, 
but  not  disclosing  any  fact  or  circumstance  which  would,  in  any  contin- 
gency, entitle  him  to  a  homestead.  The  chancellor  decided  the  issue  against 
him  and  rendered  judgment  subjecting  his  entire  interest  in  the  real  estate 
to  the  payment  of  the  debt.  His  judgment  was  final.  The  power  of  the 
chancellor  over  the  judgment,  it  being  final,  ceased  upon  the  close  of  the 
term  at  which  it  was  rendered.  At  a  subsequent  term  the  appellant  sought 
to  file  a  petition,  in  the  nature  of  an  answer,  setting  up  his  right  to  a  home- 
stead. But,  It  having  been  adjudged  that  his  entire  interest  in  said  land 
should  be  sold,  which  judgment,  as  said,  was  final,  the  chancellor  correctly 
rejected  the  petition. 

It  is  not  denied,  indeed  it  is  a  fact,  that  the  appellant,  as  between  him 
and  the  appellees,  Lancaster,  &c. ,  as  his  creditors,  were  entitled  to  a  home- 
stead in  said  real  estate;  but  his  entire  interest  in  this  real  estate  having 
been  sought  to  be  sold  to  satisfy  the  demand  of  these  creditors,  and  be  hav- 
ing appeared  and  defended  upon  the  merits,  and  having  failed  to  set  up  bis 
homestead  right,  which  would  have  been  a  complete  bar  to  the  appellees' 
action,  if  the  real  estate  was  not  worth  more  than  $1,000— if  more  than  $l,O0u, 
then  a  bar  to  the  extent  of  a  thousand  dollars'  worth  of  the  land — his  effort 
to  set  up  his  right  to  his  homestead  came  too  late.  To  allow  a  defendant  to 
split  his  defenses,  relying  upon  one  until  judgment  is  rendered  upon  it 
against  him  and  at  the  next  term  open  the  judgment  and  plead  another  de- 
fense, and  so  on,  would  be  a  mockery  of  legal  justice.  Therefore,  it  is  a 
universal  rule  that  the  final  judgment  of  a  court  of  competent  jurisdiction 
is  not  only  conclusive  of  all  issues  actually  decided,  but  of  all  that  might 
and  should  have  been  decided  by  it.  And  there  is  no  good  reason  why  the 
assertion  of  a  homestead  right  should  be  made  an  exception  to  this  salutary 
rule.  The  fact  that  his  wife  joins  him  in  asserting  the  right  can  make  no 
difference,  for  the  right  to  the  homestead  is  exclusively  bis;  be  may  sue  for 
it  without  joining  his  wife,  if  sued  for  it  he  mar  defend  the  action  without 
joining  his  wife,  and  the  decision  will  be  conclusive  of  bis  right;  he  may 
make  a  valid  sale  of  it  without  joining  his  wife.  So,  the  fact  that  the  ap- 
pellant's wife  joined  in  the  petition  added  nothing  to  the  strength  of  hit 
cause.     (Snapp  v.  Snapp,  ante,  page  598. ) 

The  judgments  of  the  lower  court  subjecting  said  real  estate  to  the  pay- 
ment of  said  debt,  and  sustaining  the  demurrer  to  the  petition  setting  up 
claim  to  a  homestead,  and  refusing  to  set  the  sale  aside,  are  affirmed. 

In  the  case  of  W.  D.  Lancaster,  &c,  as  appellants,  against  George  W. 
White,  appellee,  the  weight  of  evidence  is  clearly  against  the  appellant's 
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-contention.  The  evidence  shows  almost  conclusively  that  the  appellee, 
White,  did  not  directly  or  indirectly  solicit  or  procure  the  appointment  of 
Hill  as  the  guardian  of  said  children  ;  that  Hill  was  appointed  such  guardian 
in  the  place  of  White  at  the  request  of  the  mother  of  the  children ;  that  the 
appellee,  White,  at  the  request  of  the  county  judge,  gave  his  opinion  as  to 
the  sufficiency  of  the  proffered  bond,  which  was,  that  he  believed  the  bond 
would  be  perfectly  good;  not,  however,  that  the  proflered  sureties  would 
make  it  good,  but  that  the  name  of  Hill  alone  was  sufficient  for  that  pur- 
pose; that  at  the  time  of  giving  this  opinion  the  appellee  regarded  Hill  as 
perfectly  solvent,  and  his  neighbors  generally  regarded  him  in  that  light; 
that  the  county  judge  had  ample  opportunities  outride  of  the  opinion  of  the 
appellee  to  know  the  financial  condition  of  Hill.  It  also  appears  that  when 
Hill,  after  his  appointment,  approached  the  appellee  for  the  purpose  of  ob- 
taining the  money  that  the  latter  held  as  former  guardian,  he  asked  Hill  if 
he  would  take  his  (Hill's)  own  note  in  part  payment  of  said  sum,  to  which 
Hill  replied,  "of  course,"  and  took  his  note  as  so  much  cash.  It  also  ap- 
pears that  at  the  time  of  this  transaction  the  appellee  regarded  this  note  as 
perfectly  good,  and  that  he  did  not  surrender  it  to  Hill  in  lieu  of  the  money 
that  he  held  belonging  to  Hill's  wards  for  the  purpose  of  saving  a  doubtful 
-debt;  nor  does  it  appear  that  there  was  any  agreement  or  understanding, 
expressed  or  implied,  between  Hill  and  the  appellee  that,  in  consideration  of 
being  appointed  guardian,  Hill  was  to  take  his  note  in  lieu  of  the  money 
belonging  to  his  wards;  Lor  does  it  appear  that  the  appellee  contemplated 
such  a  purpose;  on  the  contrary,  it  appears  that  the  appellee  regarded  the 
note  a6  good  as  gold,  and  proffered  to  surrender  it  as  equivalent  to  so  much 
money,  and  it  was  so  accepted.  Suppose  the  appellee  had  paid  Hill  the 
money  itself,  and  on  that  clay  or  the  next  Hill  had  taken  up  his  note  with 
this  same  money,  and  the  appellee  had  known  that  it  was  the  same  money, 
would  it  be  contended  that  he  would  have  been  liable  to  the  wards  for  it? 
Surely  not.  Instead  of  this  indirection  the  same  thing  in  principle  was 
done  directly,  and  the  transaction  was  equally  fair  and  innocent.  So  we  see 
no  good  reason  why  the  appellee  should  be  held  bound  for  this  money.  How- 
ever, we  do  not  mean  to  intimate  that  if  the  appellee  had  had  reason  to  be- 
lieve that  Hill  was  insolvent,  and  had  surrendered  his  note  to  him  in  lieu  of 
the  money  that  was  due  bis  wards  for  the  purpose  of  saving  his  debt  at  the 
sacrifice  of  the  interest  of  said  wards,  he  would  not  be  liable;  on  the  con- 
trary, we  believe  he  would,  in  that  state  of  case,  be  liable. 
Judgment  in  both  oases  is  affirmed. 


CRIULER,  &c.  v.  CONNOR. 
(Filed  March  1(5,  1889-Not  to  be  reported.) 

Homestead— The  homestead  of  the  wife  passed  to  the  surviving  husband 
and  children  in  the  same  manner  It  would  have  passed  to  the  widow  and 
children  if  the  wife  had  survived  the  husband.  And  as  the  property  is  sus- 
oeptible  of  division,  and  worth  not  less  than  $2,000,  the  chancellor  should 
have  the  property  divided  and  allot  to  the  husband  $1,000  in  value,  including 
the  dwelling  if  it  can  bo  done,  and  subject  the  life  estate  of  the  husband  in 
the  remainder  to  his  debts. 

Harlan  P.  Whitaker  and  A.  G.  Simrall  for  appellants. 
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Collins  &  Fenley  for  appellee. 
Appeal  from  Kenton  Chancery  Court. 
Opinion  of  the  court  by  Judge  Pryor. 

We  think  it  manifest,  from  the  testimony  before  us,  that  the  appellee  was 
allowed  to  retain  too  much  of  the  real  estate  for  a  homestead.  The  realty 
belonged  to  the  wife,  and  at  her  death  passed  to  her  children  subject  to  the 
husband's  curtesy.  The  homestead  of  the  wife,  under  section  15  of  article 
13,  chapter  38,  General  Statutes,  passed  to  the  surviving  husband  and  her 
ohildren  in  the  same  manner  the  homestead  would  have  passed  to  the  widow 
and  children  if  the  wife  had  survived  the  husband.  The  property  is  sut^ep- 
tible  of  division  and  is  worth  not  less  than  $2,000.  The  chancellor  should 
have  had  the  property  divided  and  then  allotted  to  the  husband  $1,(«:0  in 
value,  including  the  dwelling,  if  it  can  be  done,  and  subject  the  life  estate 
of  the  husband  in  the  remainder  to  the  payment  of  his  debts. 

We  find  no  error  in  allowing  the  husband  $88*3  in  lieu  of  the  property 
exempt  from  execution  as  provided  by  section  1  of  the  act  of  May  17,  l^hfi. 

The  judgment  is  reversed  and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 


ELLIOTT  v.  SAUFLEY. 
(Filed  March  1(5,  1889.) 

1.  Assignments  by  operation  of  law— A  creditor  having  a  valid  lien  upon 
the  property  of  his  debtor,  can  not  be  prejudiced  by  a  conveyance  by  the 
debtor  made  in  contemplation  of  insolvency,  and  with  a  design  to  prefer  one 
creditor  to  the  exclusion  of  others;  and,  therefore,  is  not  concluded  by  a 
proceeding  under  the  statute,  unless  he  is  made  a  party  and  served  with 
process. 

2.  Limitation— Written  contract— The  acceptance  of  a  deed  by  the  grantee 
and  the  possession  of  the  land  under  it  operate  as  an  agreement  on  his  part 
to  pay  the  purchase  price  recited  in  the  deed,  and  an  action  therefor  is 
founded  upon  "a  contract  in  writing"  within  the  meaning  of  the  statute  of 
limitations. 

8.  Vendor  and  vendee— Warranty— To  enable  the  vendee  of  land  to  main- 
tain an  action  on  a  covenant  of  warranty,  all  that  is  necessary  for  him  to 
allege  and  show  is,  that  he  has  lost  the  land  under  a  judgment  of  eviction  in 
an  action  to  which  the  vendor  was  a  party,  or  of  which  he  had  notice. 

In  this  action  upon  a  covenant  of  warranty  it  appears  that  the  vendor  was 
made  a  party  to  the  action  in  which  the  judgment  of  eviction  was  rendered, 
but  instead  of  making  defense  to  the  merits  he  filed  a  demurrer  upon  the 
ground  that  be  was  not  a  proper  party,  which  was  sustained.  Held— That 
the  vendor  can  not  defeat  this  action  because  the  vendee  failed  to  defend  the 
action  in  which  the  judgment  of  eviction  was  rendered,  even  if  it  could  be 
made  to  appear  that  he  might  have  successfully  defended  it. 

Harrison  &  Belden  for  appellant. 

Hill  &  McRoberts  for  appellee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 
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Id  1873  John  W.  Estis  and  others,  heirs  at  law  of  James  Estis,  oonveyed  a 
tract  of  land  of  about  thirty-two  acres  to  George  W.  Estis,  likewise  an  heir; 
and  following  a  recital  in  the  deed  that  their  father  had,  in  his  lifetime, 
■sold  and  given  bond  to  convey  the  land  to  George  W.  upon  payment  of  the 
purchase  price,  $650:  of  which  $150  had  been  paid,  and  that  by  a  settlement 
-with  the  county  judge  he,  as  administrator  of  James  Estis,  was  charged  with 
•said  purchase  money,  and  found  indebted  to  the  estate  $509,  was  the  stipu- 
lation that  a  lien  was  retained  on  the  land  until  he  settled  and  paid  said  In- 
debtedness, to  be  made  evident  by  a  receipt  of  each  of  the  heirs  and  grantors 
filed  in  the  clerk's  office.  In  1878  an  action  was  instituted  by  one  W.  M. 
Estis,  a  creditor  of  George  W.  Estis,  in  which  a  judgment  was  sought  and 
rendered  subjecting  his  property  and  effects,  as  provided  in  section  1,  article 
2.  chapter  44,  General  Statutes,  for  the  benefit  of  his  creditors  generally, 
upon  the  ground  he  had  previously  mortgaged  said  tract  of  land  to  one  Fair, 
in  contemplation  of  insolvency,  and  with  the  design  of  preferring"  him  to 
the  exclusion  in  whole  or  part  to  his  other  creditors;  and  in  pursuance  of 
that  judgment  the  land  was  sold  and  purchased  by  appellee,  Saufley,  to 
whom  a  commissioner's  deed  therefor  was  made  in  1880,  and  who  sold  and 
conveyed  the  land  in  18S2  to  appellant,  Elliott. 

In  the  same  year,  but  subsequently,  Nancy  Walls  and  others,  the  heirs  at 
law  of  James  Estis  and  grantors  in  the  deed  of  1873,  instituted  an  action  in 
equity  against  George  W.  Estis  and  others,  including  appellee,  Saufley,  and 
appellant,  Elliott,  to  set  aside  the  sale  made  to  Saufley  in  the  first-men- 
tioned action,  to  enforce  their  lien,  and  to  subject  the  land  to  payment  of 
their  debt  of  $509  and  interest;  and  in  1883  judgment  was  rendered  for  sale 
of  the  land  to  satisfy  the  debt,  and  it  having  been  sold,  appellant,  Elliott, 
was,  in  virtue  of  a  writ  of  possession  ordered  in  the  same  action,  evicted. 
Whereupon  he  brought  this  action  against  appellee,  Saufley,  for  breach  of 
his  warranty  of  title,  to  recover  back  the  purchase  money  paid  to  him  for 
the  land,  and  interest  from  date  of  eviction,  W.  G.  Welch,  who  joined  in  the 
•deed,  being  also  made  defendant. 

In  the  answer  filed  the  allegation  of  the  petition  that  no  valid  defense 
oould  have  been  made  to  the  action  by  Nancy  Walls  and  others  as  well  as 
the  one  that  appellant  was  evicted  by  paramount  title  were  denied.  To  the 
reply  a  demurrer  was  sustained,  followed  by  judgment  dismissing  the  action. 

And  as  the  demurrer  had  the  effect  to  bring  previous  pleadings  before  the 
oourt  for  consideration,  the  first  inquiry  is  in  regard  to  the  sufficiency  of 
the  answer,  for  it  seems  to  us  the  facts  already  mentioned,  and  which  were 
stated  in  the  petition,  constitute  prima  facie  a  cause  of  action. 

In  our  opinion,  as  Nancy  Walls  and  others  were  not  parties  to  the  action 
instituted  by  W.  M.  Estis  in  1878,  the  judgment  therein  rendered  did  not 
bind  them.  For  the  statute  under  which  the  proceedings  in  that  aotion 
were  had  was  intended  for  the  benefit  and  protection  of  general  creditors,  as 
heretofore  distinguished  by  this  court  from  those  who,  having  valid  and  sub- 
sisting liens,  can  not  be  prejudiced  by  a  conveyance  of  the  debtor  made  in 
contemplation  of  insolvency  and  with  a  design  to  prefer  one  to  the  exclusion 
of  others.  (Brooks,  Waterfield  &  Co.  v.  Staton,  79  Ky. ,  174.)  And  although 
It  is  provided  such  conveyance  shall  operate  as  an  assignment  and  transfer 
of  all  the  property  and  effects  of  the  fraudulent  debtor,  and  shall  inure  to  the 
benefit  of  all  his  creditors  in  proportion  to  the  amount  of  their  respective 
•demands,  manifestly  it   was  not  intended  to  thereby  impair  or  lessen   the 
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value  of  a  lien  or  security  fairly  acquired,  or  that  one  holding  it  would  be- 
oonoluded  by  proceedings  under  the  statute  without  being  made  a  party  and 
served  with  process.  For  if  it  was  so  the  statute  intended  to  protect  bona 
fide  creditors  against  fraudulent  sales  and  conveyances  by  debtors  would,  in 
many  cases,  work  hardship,  and  might,  in  such  one  as  this,  be  permitted  to 
carry  out  fraudulent  designs  of  one  against  another  class  of  creditors. 

It  was  also  pleaded  in  the  answer,  and  is  now  argued,  that  the  enforce- 
ment  of  the  lien  of  Nancy  Walls  and  others  was.  when  they  commenced  their 
aotlon,  barred  by  the  five  years'  statute  of  limitaiton.  That  position  rests 
upon  the  assumption  the  action  was  not  founded  upon  a  contract  in  writing 
in  the  meaning  of  the  statute. 

It  is  stated  in  the  deed  the  land  was  sold  by  James  Estis  in  his  lifetime 
for  an  agreed  consideration  to  Geo.  W.  Estis  who  held  a  title  bond,  and  that 
by  a  settlement  of  his  accounts  as  administrator  in  the  county  court  he  was. 
after  being  charged  with  the  balance  of  the  purchase  money,  found  indebted 
to  Nancy  Walls  and  others  a  stated  sum,  to  secure  payment  of  which  a  lien 
was  reserved  in  the  deed.  It  seems  to  us  the  right  of  action  in  that  case  was 
dearly  founded  on  a  contract  in  writing,  which  not  merely  created  a  lien 
upon  the  land,  but  the  acceptance  of  the  deed  and  possession  of  the  land  by 
Geo.  W.  Estis  operated  as  an  agreement  on  his  part  to  pay  the  purchase  price. 

But  whether  valid  defenses  could  or  could  not  have  been  made  to  the  action 
by  Nancy  Walls  and  others,  it  seems  to  us  is,  in  this  action,  immaterial. 
For  it  has  been  held  by  this  court,  and  may  be  regarded  as  settled,  that  all 
necessary  for  the  vendee  of  land,  in  order  to  maintain  an  action  on  a  cove- 
nant of  warranty,  is  to  allege  and  show  he  had  lost  the  land  under  a  judg- 
ment of  eviction  in  an  action  to  which  the  vendor  was  a  party,  or  of  which 
he  had  notice.  (Woodward  v.  Allen,  3  Dana,  1(14;  Beard  v.  Basye,  7  B.  M., 
160. ) 

To  the  aciton  in  which  the  judgment  of  eviction  was  rendered,  appellee, 
Saufley,  was  a  party,  and  instead  of  making  defense  to  the  merits  he  filed  a 
demurrer  upon  the  ground  he  was  not  a  proper  party,  which  was  sustained. 
It  seems  to  us,  therefore,  he  can  not  defeat  this  action  upon  the  ground  ap- 
pellant failed  to  make  defense  to  that  action,  even  if  it  could  be  made  to 
appear  he  might  have  successfully  defended  it,  and  consequently  a  dtimirnr 
ought  to  have  been  sustained  to  the  answer. 

Therefore,  the  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


FLYNN  v.  SPARKS,  &o. 
(Filed  March  16,  1889— Not  to  be  reported.) 
1.  Conflict  of  boundary— In  this  action  to  recover  for  a  trespass  upon  land 
and  for  cutting  and  carrying  away  timber  therefrom,  the  defendant  allejgHl 
that  the  timber  was  cut  from  land  belonging  to  him.  The  plain tifT  and  de- 
fendant claim  under  the  same  grantor,  and  both  deeds  were  executed  on  the 
same  day,  but  defendant's  deed  calls  for  certain  objects  in  plaintiff's  line. 
Held— That  this  is  sufficient  to  show  that  plaintiff's  deed  was  executed  first, 
and,  therefore,  if  there  is  a  conflict  of  boundary,  plaintiff's  title  to  the  ex- 
tent of  the  conflict  is  superior  to  that  of  defendant.  And  an  instruction  re- 
quiring the  jury  to  believe,  in  order  to  find  for  plaintiff,  not  only  that 
plaintiff's  deed  covered  the  land,  but  that  defendant's  deed  did  not  comer  it» 
was  more  favorable  to  defendant  than  he  was  entitled  to. 
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2.  Same— Adverse  possession— The  court  properly  refused  to  instruot  the 
jury  as  to  the  law  of  fifteen  years'  adverse  possession,  as  the  defendant  did 
not  plead  such  a  defense.  And,  moreover,  if  the  plaintiff's  deed  covered  the 
land  in  controversy,  he  being  in  the  actual  possession  of  some  part  of  the 
survey,  and  claiming  to  the  extent  of  the  boundary,  the  defendant's  occu- 
pancy of  his  survey  outside  of  the  conflict  did  not  have  the  effect  of  extend- 
ing his  possession  to  the  land  within  the  conflict. 

J.  B.  White  for  appellant. 

Biddell  &  Fluty  for  appellees. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellees,  Levi  Sparks  and  Cynthia  Sparks,  his  wife,  and  their  chil- 
dren, sued  the  appellant  for  trespassing  upon  their  land  and  cutting  and 
carrying  away  timber  therefrom.  The  appellant  denied  the  trespass  and 
alleged  that  the  timber  was  cut  from  land  belonging  to  him.  The  jury 
found  that  the  appellant  cut  the  timber  upon  the  appellees'  land.  The  lower 
court  having  overruled  the  appellant's  motion  for  a  new  trial,  he  has  ap- 
pealed . 

Win.  Flynn,  deceased,  father  of  the  appellant,  and  Cynthia  Sparks  were 
brother  and  sister.  Their  father,  Levi  Flynn,  deeded  to  each  of  them  their 
respective  tracts  of  land  on  the  same  day.  The  deed  to  Win.  Flynn  calls  for 
a  sugar  tree  as  the  beginning  corner  in  Cynthia  Sparks'  line,  and  also  calls 
for  another  sugar  tree  in  her  line.  Therefore,  we  regard  it  as  certain  that 
Cynthia  Sparks'  deed  was  executed  first.  This  fact  being  established  it  fol- 
lows that  if  there  is  a  clash  of  boundary  the  title  of  Cynthia  Sparks,  to  the 
extent  of  the  conflict,  is  superior  to  that  of  the  appellant.  ^The  appellees 
claim  that  one  of  their  corners  is  at  a  point  of  rocks  at  "16.  '  as  shown  in 
Parson's  plat.  Whereas,  the  appellant  claims  that  the  true  corner  is  at  a 
point  of  rocks  at  "10,"  as  shown  on  Benin's  plat.  If  the  former  proposi-  . 
tion  he  true  the  timber  cut  by  the  appellant  was  on  the  appellees'  land;  if 
the  latter  proposition  be  true,  the  tiuihor  was  out  on  appellant's  land. 

Benton,  the  surveyor,  the  appellant  and  others  fix  appellees'  true  corner  at 
the  point  of  rocks  at  "10."  On  the  other  hand,  Morris'  corner  is  called  for 
in  the  appelltes'  deed.  This  corner  is  established  as  being  at  the  place 
designated  by  the  surveyor,  Parsons.  This  corner  being  established,  to  run 
from  thence  the  course  and  distance  mentioned  in  the  appellees'  deed  leads 
to  the  point  of  rock  at  ''16."  This  point  of  rock,  as  appears  from  the  evi- 
dence, is  at  the  head  of  the  sage  field  branch— another  point  called  for  in 
the  deed.  Also,  in  running  the  line  from  Morris'  corner,  near  two  white 
oaks,  to  "16, "  passes  near  the  slate  bank.  This  fact  was  proven  by  several 
witnesses.  Also,  it  was  proven  by  several  witnesses  that  William  Flynn 
said,  in  his  lifetime,  that  he  and  the  appellees  owned  timber  at  the  head  of 
sage  field  branch,  and  that  they  ought  to  help  open  a  road  to  it.  Also,  the 
survey,  made  by  Parsons,  makes  a  complete  boundary  of  the  land,  consistent 
with  the  courses  and  distances  and  natural  objects  called  for  in  the  deed,  ex- 
cept as  to  the  course  of  one  line.  On  the  other  hand,  to  get  from  "10"  to 
••ll"  in  Benton's  plat,  the  course  must  be  changed  from  N.,  39  E.  to  S. , 
82K  K.  Also,  it  is  clear  that  after  the  deed  was  made  Levi  Flynn,  the 
father,  recognized  the  fact  that  the  appellees'  deed  called  for  the  point  of 
rooks  at  "16."    But  which  fact  was  not  in  accordance  with  his  intention* 
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and  he  proposed  to  let  the  appellees  have  other  land  so  as  to  make  up  the  de- 
ficiency oaused  by  placing  the  corner  at  point  "10,"  the  place  that  he  wished 
it  to  be;  but  this  proposition  was  not  accepted  by  the  appellees.  So,  counsel 
is  mistaken  in  his  recollection  that  there  was  no  proof  before  the  jury  show- 
ing that  the  true  corner  was  at  the  point  of  rocks  at "  16. "  On  the  contrary, 
there  was  strong  proof  before  the  jury  of  that  fact. 

The  court  instructed  the  jury,  if  they  believed  from  the  evidence  that  the 
land  in  controversy  was  covered  by  the  appellees'  deed,  and  not  by  the  ap- 
pellant's deed,  they  must  find  for  the  appellees  the  value  of  the  timber  cut 
thereon. 

This  instruction  was  more  favorable  to  the  appellant  than  he  was  entitled 
to,  for  the  reason  that  the  jury  were  required  to  believe  not  only  that  the 
appellees'  deed  covered  the  land  in  controversy,  but  the  appellant's  deed  did 
not  cover  it;  whereas,  the  appellees'  deed  being  older  than  that  of  the  appel- 
lant, the  appellees'  deed  invested  them  with  a  paramount  title  to  all  the 
land  covered  by  the  said  deed,  and  the  fact  that  the  appellant's  deed  might 
have  covered  the  same  land  did  not  have  the  effect  of  shielding  him  from 
liability  to  pay  for  the  value  of  the  timber  which  he  took  therefrom. 

The  court  also  instructed  the  jury  that  they  could  not  find  for  the  appel- 
lees if  they  believed  that  the  appellees  consented  that  the  corner  to  iheir 
land  should  be  at  the  letter  "A"  in  Benton's  plot.  In  view  of  the  fact  that 
if  they  nonsente  1  to  such  an  arrangement  it  whs  equivalent  to  consenting  to 
the  entry  of  the  appellant  on  the  land  in  controversy  and  cutting  timber 
thereon,  the  Instruction  was  correct.  The  court  also  Instructed  the  jury  that 
the  burden  of  proof  was  on  the  appellees. 

The  court  refused  to  instruct  the  jury  «s  to  the  law  of  fifteen  years'  ad- 
verse possession.  In  this  the  court  was  right,  for  the  reasons  — first,  the  ap- 
pellant did  not  plead  that  he  and  others  under  whom  he  claims  had  held  the 
adverse  possession  of  the  land  in  controversy  for  the  period  of  fifteen  jears; 
flenond,  if  the  appellees'  deed  covered  the  land  In  controversy,  they  Iteing  in 
actual  possession  of  some  part  of  the  survey  and  claiming  to  the  extent  of 
the  boundary,  the  appellant's  occupancy  of  his  survey  outside  of  the  conflict 
<did  not  and  could  not  have  the  effect  of  extending  his  possession  of  the  land 
within  the  conflict. 

The  instructions  given  by  the  court  covered  fully  and  fairly  the  issue* 
raised  by  the  pleadings  and  evidence.  The  instructions  offered  by  the  ap- 
pellant were,  therefore,  properly  refused. 

The  judgment  is  affirmed. 


JONES,  &c.  v.  ALLEN  &  CO. 
(Filed  March  21,  1889.) 

1.  Judioial  sales—Execution  lieu— Pending  an  action  to  enforce  a  Hen  on 
land,  an  execution  creditor  may  have  his  execution  levied  on  the  land  af 
foundation  for  coming  into  the  action  and  enforcing  the  Hen  created  thereby. 
And  even  where  the  execution  lien  is  created  after  the  land  has  been  sold 
under  judgment  of  the  court,  the  execution  creditor  may  come  into  the  case 
and  file  exceptions  to  the  report  of  sale,  and  have  the  sale  set  aside,  if  good 
grounds  exist  therefor,  and  then  have  the  property  sold  to  satisfy  both  hit 
debt  and  that  of  the  plaintiff. 

Appellees  had  an  execution  levied  on  the  land  of  their  debtor  after  it  had 
been  sold  under  judgment  of  theoourt  in  this  aotion  to  enforce  a  lien  thereon. 
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and  then  upon  petition  were  made  parties  to  the  action,  and  filed  exceptions 
to  the  report  of  sale  upon  the  ground  that  the  property  had  not  been  ap- 
praised or  propel  ly  advertised.  The  sale  was  set  aside  and  a  sale  ordered  to 
satisfy  both  the  debt  of  the  plaintiff  and  the  debt  of  appellees.  Held— That 
this  was  proper. 

2.  Joinder  of  actions— Election—The  appellees,  after  asserting  a  lien  on  the 
land,  filed  an  amended  answer  and  cross  petition,  alleging  that  the  debtor 
had  sold  the  land,  and  seeking  to  subject  the  unpaid  purchase  price,  making 
the  vendee  a  party.  The  defendants  moved  the  court  to  require  appellees  to 
■elect  which  cause  of  action  they  would  prosecute,  but  the  court  overruled 
the  motion.  The  defendants  then  made  known  that  the  note  executed  by 
the  vendee  for  the  purchase  price  had  been  assigned  for  value,  thus  placing 
them  beyond  appellees*  reach.  Held— That  even  if  the  court  erred  in  over- 
ruling the  motion  to  require  appellees  to  elect,  the  ruling  of  the  court 
Worked  out  equitably,  and  the  defendants  can  not  complain. 

8.  Verbal  sales  of  land— Executions— A  deed  executed  pursuant  to  a  pre- 
vious verbal  sale  of  land  does  not  relate  back  and  overreach  an  execution 
lien  created  between  the  date  of  the  sale  and  the  date  of  the  deed,  and  before 
any  money  had  been  paid  by  the  vendee,  and,  therefore,  before  he  had  ao- 
tjuired  any  equity. 

4.  Levy  of  execution— Where  the  officer  having  an  execution  goes  to  or 
Upon  the  land  of  the  defendant  and  actually  levies  upon  it,  and  indorses  the 
levy  upon  the  execution  within  a  reasonable  time  thereafter,  it  is  not  neces- 
sary to  the  validity  of  the  levy  that  he  should  notify  the  owner  or  occupant 
of  the  land.  The  officer  may,  however,  dispense  with  going  to  or  upon  the 
land  by  getting  the  consent  of  the  owner  or  agent  to  the  levy  upon  the  par 
ticular  land,  or  by  notifying  him  that  he  intends  levying  upon  it.  But  In 
that  event  he  must  still  indorse  the  levy  upon  the  execution  within  a  reason- 
able time.  He  may,  however,  dispense  with  thus  indorsing  the  levy  by  both 
going  to  the  land  and  notifying  the  owner  or  occupant  of  the  levy;  and  in 
that  event?  the  levy  may  be  established  by  parol  evidence. 

R.  Qudgell  and  W.  S.  Qudgell  for  appellants. 

J.  J.  Nesbitt  for  appellee. 

Appeal  from  Bath  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

Scott  and  Hurst,  in  1879,  obtained  a  judgment  in  the  Bath  Circuit  Court 
against  the  appellant,  Spencer  Boyd,  for  the  price  of  some  lumber,  with 
which  they  furnished  him  to  build  a  dwelling  house  on  a  tract  of  land  be- 
longing to  him.  They  having  taken  proper  steps  to  retain  a  lien  on  said 
house  and  land  for  the  price  of  the  lumber,  judgment  was  also  rendered 
directing  a  sale  of  the  land  to  satisfy  the  debt. 

The  land  was  not  sold  until  the  8th  day  of  December,  1884.  On  that  day 
the  master  commissioner  sold  the  entire  tract  for  $114,  the  balance  then  due, 
and  Samuel  Jones,  the  son  of  the  appellant,  became  the  purchaser.  There- 
after, on  the  31st  of  December,  1884,  the  appellees  caused  two  executions, 
aggregating  about  8140,  besides  interest  and  costs,  to  be  levied  upon  said 
tract  of  land.  Thereafter,  in  February,  1885,  the  appellees,  upon  their  peti- 
tion setting  up  a  lien  upon  said  land,  by  virtue  of  the  levy  of  said  execu- 
tions, were  made  parties  to  the  action  for  the  purpose  of  asserting  said  lien. 
They  then  filed  exception h  to  the  report  of  sale,  upon  the  grounds:  First, 
the  land  was  not  appraised;  second,  it  was  not  advertised,  as  required  by 
law.     The  court  sustained  the  exceptions  and  set  the  sale  aside.     Thereafter 
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on  the  23d  day  of  March,  1885,  the  appellees  filed  an  amended  answer  and 
cross  petition,  in  which  it  was  alleged  that  the  appellant,  Speneer  Jones,  on 
the  2d  day  of  March,  1885,  had  sold  and  conveyed  said  land  to  the  appellant. 
Thompson  Jones,  for  the  sum  of  11,000,  $1,000  of  which  was  paid  down,  and 
the  remaining  1600  was  to  be  thereafter  paid.  Thompson  Jones  having  been 
made  a  party,  the  appellees,  without  abandoning  their  execution  liens, 
sought  to  subject  a  sufficiency  of  this  sum  to  payment  of  these  executions. 

The  appellants  then  moved  the  court  to  compel  the  appellees  to  elect  which 
remedy  they  would  prosecute;  but  the  court  overruled  the  motion.  Where- 
upon, the  appellants,  by  their  answer,  made  known  that  the  note  evidencing 
said  sum  of  $(>00  had  been,  before  the  appellant,  Thompson  Jones,  was  made 
a  party,  assigned  to  a  third  person  for  value.  So,  if  it  be  true  that  the  court 
erred,  which  we  do  not  decide,  in  not  compelling  the  appellees  to  elect, 
nevertheless,  the  appellants  have  no  right  to  complain,  for  they  developed, 
by  their  answers,  the  fact  that  the  money  that  the  appellees  sought  to  reach 
was  not  subject  to  their  debt,  which  fact  they  knew  at  the  time  they  made 
the  motion,  and  evidently  intended  to  put  appellees  in  pursuit  of  a  shadow, 
and  let  the  substance  slip  from  their  grasp.  Therefore,  the  judgment  of  the 
oourt,  if  erroneous  at  the  time,  worked  out  equitably,  and  the  appellants 
can  not  be.  heard  to  complain. 

The  appellees  contend  that  the  appellant.  Thomas  Jones,  verbally  pur- 
chased the  land  on  the  £3d  day  of  December,  188 1,  just  a  few  days  before  the 
appellees'  executions  were  levied;  and  that  his  deed  of  the  2d  of  March  fol- 
lowing relates  back  to  the  verbal  purchase,  and  invests  him  with  a  title  su- 
perior and  anterior  to  the  lien  of  the  appellees.  The  verbal  purchase  did  not 
invest  the  appellant  with  any  legnl  or  equitable  title  whatever,  and,  as  he 
paid  no  money  on  that  purchase,  with  no  equiiy  of  any  kind;  therefore,  if 
the  appellees  acquired  nn  execution  lien  on  the  land  between  t lie  times  of 
making  the  verbal  purchase  and  the  execution  of  the  deed,  the  title  acquired 
by  the  execution  of  the  deed  could  not  have  the  effect  of  supplanting  the 
execution  lion. 

The  sheriff  went  on  the  said  tract  of  land,  and  not  finding  its  owner  or 
occupant,  he  levhd  on  it,  and  returned  to  town  and  caused  the  levy  to  be 
indorsed  upon  the  executions.  He  did  not  post  a  copy  of  the  executions 
upon  the  land :  nor  do  any  other  thing  than  that  above  mentioned  to  apprise 
the  owner  or  occupant  of  the  land  that  he  had  levied  on  it.  Was  it  a  valid 
levy?  To  make  a  valid  Wy  upon  land  it  is  only  necessary  for  the  officer  to 
go  to  or  upon  the  land  and  actually  levy  upon  it  and  indorse  the  levy  upon 
the  execution.  However,  the  indorsement  need  not  he  made  while  the  officer 
is  at  or  upon  the  land.  If  it  be  made  within  a  reasonable  time  thereafter,  it 
will  be  sufficient  to  hold  the  levy.  It  is  not  necessary  to  the  validity  of  the 
levy  in  the  case  above  indicated,  that  the  officer  should  personally  notify  the 
owner  or  occupant  of  the  land  of  the  levy.  Also,  the  officer  m*iy  make  a 
valid  levy  upon  land  without  going  to  or  upon  it,  in  either  of  two  ways: 
first,  by  seeing  the  owner  or  agent  and  get  his  consent  to  the  levy  upon  the 
particular  estate;  or,  second,  by  apprising  the  owner  or  agent  of  the  particu- 
lar estate  that  he  Intends  levying  upon.  In  either  of  the  two  cases  last 
named  the  officer  must  make,  within  a  reasonable  time,  an  official  and 
specific  entry  upon  the  execution.  But  when  the  officer  goes  to  or  upon  the 
land  and  levies  on  the  same  and  notifies  the  owner  or  oconpant  of  the  levy, 
such  levy  may  be  established  by  parol  evidence.  (McBurnie  v.  Overstreet,  8 
B.  Mon.,  304.) 
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The  appellees  had  the  right  to  levy  the  executions  on  the  land  and  thereby 
create  a  Hen  upon  it,  not  for  the  purpose  of  selling  the  land  under  the  exe- 
cutions, but  for  the  purpose  of  enabling  them  to  come  into  the  case  to  sub- 
ject the  land  to  the  payment  of  their  debt,  subject,  however,  to  the  lien  of 
the  judgment  creditor.  Were  the  appellees  denied  this  right,  it  would  result 
in  a  sacrifice  of  their  rights  as  creditors.  The  facts  of  this  case  illustrate  the 
wisdom  of  allowing  the  levy  upon  the  land  as  a  foundation  for  coming  into 
the  oase  to  enforce  the  lien  created  thereby.  For  here,  land  worth  in  cash 
$  1,600,  was  bid  off  at  the  commissioner's  sale  for  $114,  which  sale,  but  for 
allowing  the  appellees  to  come  into  the  case  and  assert  their  lien,  would 
have  been  confirmed,  and  the  appellees  would  have  lost  their  debt.  But  aa 
the  chancellor  recognized  the  right  of  the  appellees  to  create  a  lien  upon  the 
land  by  levying  upon  it  as  a  foundation  for  oomlng  into  the  case  To  enforce 
their  lien,  their  rights  as  creditors  were  saved.  It  is  true  that  such  a  pro- 
ceeding will  not  be  allowed  to  interfere  with  the  rights  of  the  purchaser  at 
the  commissioner's  sale:  but  here,  aooording  to  the  facts  in  this  record,  the 
person  to  whom  the  land  was  knocked  off  acquired  no  rights  as  purchaser; 
and  the  court  did  him  no  wrong  by  setting  aside  the  report  of  sale. 

The  judgment  is  affirmed. 


BELFONT  IRON  WORKS  v.  McGUIRE. 

(Filed  March  21,  1889— Not  to  be  reported.) 

Vendor  and  vendee— A  vendee  resisted  the  recovery  of  an  unpaid  balance 
of  the  purchase  money  because  the  title  of  another  to  a  part  of  the  land  was 
adjudged  superior  to  that  of  his  vendor,  relying  upon  an  alleged  parol  agree- 
ment that  he  was  not  to  pay  the  balance  sued  for  until  the  land  was  freed 
from  this  claim,  and  not  upon  the  ground  that  the  deed  contained  a  covenant 
of  good  title.  The  parol  agreement  was  not  established.  Held—That  a  per- 
sonal judgment  against  defendant  was  proper. 

R.  D.  Davis  for  appellant. 

E.  F.  Dulin  for  appellee. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

This  action  was  brought  to  recover  $150,  alleged  balance  of  fi»(i0,  the  pur^ 
chase  price  of  a  tract  of  150  acres  cf  land  sold  and  conveyed  by  appellee,  Mo- 
Guire,  to  appellant. 

The  defense,  to  the  action  is  that  when  the  land  was  sold  and  conveyed,  one 
Watson  was  claiming  a  part  of  it,  and  it  was  agreed  between  appellee,  Mo- 
Guire,  and  appellant  no  more  than  $750  was  to  be  paid  until  the  land  was 
freed  from  his  claim.  And  to  the  end  of  having  the  conflict  between  Mo- 
Guire  and  Watson  settled,  the  answer  was  made  a  cross  petition  against  the 
latter,  who  filed  an  answer  setting  up  title  to  about  fifty  acres  of  land  which 
the  court  finally  adjudged  superior  to  that  of  McGuire.  But  nevertheless,  a 
personal  judgment  for  the  $150  claimed  in  the  petition  was  rendered  against 
appellant,  and  from  that  part  of  the  judgment  this  appeal  is  prosecuted. 

Appellant  does  not  rely  upon  a  covenant  of  good  title  contained  in  this 
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-deed,  nor  can  we  say  the  deed  contains  any  warranty,  for  it  does  not  seem  to 
have  been  filed,  but  the  defense  is  based  upon  a  parol  agreement  which  there 
was  no  attempt  made  to  establish  by  proof,  though  it  was  denied. 

If  a  recovery  had  been  resisted  upon  the  ground  the  deed  contained  a  clause 
of  warranty  of  title,  that  MoGuire  was,  as  alleged,  insolvent,  and  appellant 
had,  by  the  judgment  in  favor  of  Watson,  lost  fifty  acres  of  land,  as  was  the 
xsase,  undoubtedly  the  personal  judgment  would  have  been  erroneous.  But 
as  the  record  stands  the  judgment  must  be  affirmed. 


WHITLOCK'S  AD'MK  v.  PENNSYLVANIA  CO. 

(Filed  March  21,  1889-Not  to  be  reported.) 

Negligence— Special  verdict— In  an  action  against  a  railroad  company  to 
recover  for  the  killing  of  plaintiff's  intestate  by  the  alleged  gross  and  willful 
neglect  of  defendant,  the  jury,  by  reason  of  disagreement,  were  unable  to 
answer  certain  special  interrogatories  propounded  to  them,  but  by  their  an- 
swers to  other  interrogatories  found  that  the  injury  to  plaintiff's  intestate 
was  caused  by  her  own  negligence,  and  not  by  any  neglect— ordinary.  gr^>ss 
or  willful— of  the  defendant's  agents  or  servants  in  charge  of  the  train.  Held 
— That  judgment  for  defendant  was  proper. 

R.  C.  Davis,  Matt.  O'Doherty  and  W.  C.  Trabue  for  appellant. 

Chas.  H.  Gibson  for  appellee. 

Appeal  from  Jefferson  Court  cf  Common  Pleas. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant's  intestate,  Mrs.  Whitlock,  was  in  the  habit,  of  going  upon 
the  private  property,  in  the  city  of  Louisville,  that  was  being  used  by  the 
appellee  at  the  time  the  intestate  was  killed,  for  the  purpose  of  gathering  up 
pieces  of  waste  wood.  She  had  been  frequently  warned  by  policemen  and 
others  to  keep  off  of  said  ground,  but  she,  notwithstanding  the  warning, 
continued  to  go  upon  the  same  for  Raid  purpose. 

The  appellant's  intestate  was  sitting  or  squatting  on  a  little  space  that  is 
hetween  the  railroad  track  and  the  platform.  Her  back  was  resting  against 
the  banisters  of  the  platform  that  was  designed  to  keep  persons  from  getting 
under  the  platform.  Her  face  was  set  in  the  direction  that  the  appellee  s 
cars  were  being  backed  up  to  the  platform.  The  front  car  passed  her  with- 
out striking  her;  the  next  car  being  wider  than  the  front  car,  jammed  her 
up  against  the  platform,  which  killed  her. 

The  appellant,  as  administrator,  sued  the  appellee  for  damages  for  killing 
his  intestate  by  gross  and  willful  neglect.  Upon  the  special  findings  re- 
turned by  the  jury  selected  to  try  the  issue  the  lower  court  gave  judgment 
for  the  appellee. 

The  twenty  questions  submitted  to  the  jury  presented  every  conceivable 
view  of  the  case.  Some  of  the  questions  the  jury  did  not  answer,  because 
the  answers  to  other  questions  superseded  the  necessity  of  answering  these. 
By  question  16  the  jury  was  asked  whether  or  not  it  was  the  reasonable  duty 
x>f  the  appellee's  agents  in  charge  of  the  train  when  uncoupling  or  switching 
"■cars  on  a  private  track  to  have  a  brakeman  or  other  person  in  the  rear  of  or 
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on  the  top  of  the  oar  to  keep  a  lookout  to  avoid  collisions  with  persons  on  or 
near  the  track?  The  jury,  beoause  of  disagreement,  could  not  answer  this 
question.  By  question  17  they  were  asked  if  the  injury  to  said  intestate 
oould  have  been  avoided  by  the  presence  or  exercise  of  ordinary  care  of  a 
brakeman  in  the  rear  of  or  upon  the  top  of  the  rear  car?  The  jury,  because 
of  disagreement,  failed  to  answer  this  question. 

While  the  jury  failed  to  answer  these  two  questions,  yet  their  answers  to 
other  questions  authorized  the  lower  court  to  render  judgment  for  the  appel- 
lee. They  found  that  the  track  of  the  railroad  where  the  appellant's  intes- 
tate was  killed  was  on  the  private  property  of  McFerran  &  Co.,  and  that  the 
truck  at  said  place  was  in  frequent  use  for  hauling  and  switching  trains, 
and  that  the  intestate  knew  that  it  was  frequently  used  for  such  purpose; 
that  she  was  not  using  said  track  as  a  passway  or  crossing;  that  she,  by  the 
use  of  ordinary  care  and  prudence,  could  have  avoided  the  injury;  but  she 
took  no  care  or  precaution  to  avoid  the  injury;  that  the  injury  was  the  result 
of  ber  negligence. 

The  jury  also  found  that  there  was  no  brakeman  or  other  servant  on  the 
rear  car,  but  the  bell  was  ringing  as  the  signal  of  the  backing  of  the  train. 
They  also  found  that  the  death  of  the  intestate  was  not  caused  by  any 
neglect— either  ordinary,  gross  or  willful— of  the  appellee's  agents  or  servants 
in  charge  of  the  train. 

Although  the  jury  was  unable  to  determine  whether  or  not  it  was  the  duty 
of  the  appellee,  In  order  to  avoid  collisions  with  persons  on  the  track,  to 
keep  a  look  out  at  the  rear  of  or  on  top  of  the  rear  car  while  the  cars  were 
being  backed,  or  that  with  such  look-out  the  injury  to  the  intestate  could 
have  been  avoided,  yet  they  do  find  that  the  death  of  the  intestate  was  caused 
by  her  own  neglect,  and  not  by  any  neglect  of  any  kind  of  the  appellee's 
agents  or  servants.  The  jury  must  have  regarded  the  propositions  contained 
in  questions  16  and  17  as  abstract,  and  not  necessary  to  be  settled,  in  order 
to  determine  the  question  as  to  whether  or  not  the  death  of  the  intestate  was 
caused  by  the  negligence  of  the  appellee,  else  they  would  not  have  found 
that  the  appellee  was  not  guilty  of  negligence  in  any  of  its  degrees. 

The  questions  propounded  and  the  instructions  given  by  the  court  covered 
the  whole  case,  therefore,  those  asked  by  the  appellant  were  properly  refused. 

The  judgment  is  affirmed. 


MoADAMS  v.  STURGEON,  &c. 
(Filed  March  21,  1889— Not  to  be  reported.) 

1.  Mental  capacity— In  this  action  against  the  surety  in  a  promissory  note 
and  to  enforce  a  mortgage  exeouted  by  her  to  secure  the  note,  the  defense 
that  defendant,  by  reason  of  her  physical  and  mental  condition,  was  unfitted 
to  transact  business,  is  not  sustained  by  the  evidence. 

2.  Vendor's  lien— Waiver— A  vendor,  by  accepting  the  joint  note  of  one  to 
whom  the  vendee  had  assigned  the  title  bond,  and  another,  supposing  that 
both  of  the  obligors  were  interested  in  the  land  and  were  principals  in  the 
note,  did  not  waive  his  implied  lien  on  the  land. 

8.  Principal  and  agent— An  agent  having  general  authority  to  manage  the 
principal's  business,  was  authorized  to  tlgn  the  principal's  name  to  a  note* 
for  the  unpaid  balance  of  the  purchase  price  of  land  purchased  by  the  prin^ 
oipal. 
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T.  B.  Molntire  for  appellant. 

Edwards  &  Hazelip  for  appellees. 

Appeal  from  Edmonson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  P.  A.  Mo  Ad  am  a,  and  R.  T.  Kinslow  executed  a  note  for 
960  to  the  appellees ;  the  note  was  executed  to  the  appellees  for  their  fee  as 
attorneys  for  defending  R.  F.  Kinslow  against  a  criminal  charge;  the  appel- 
lant signed  said  note  as  Kinslow 's  surety  and  executed  a  mortgage  on  ber 
tract  of  land  to  secure  the  payment  of  the  note.  The  appellees,  by  their 
petition  in  equity,  sought  to  obtain  judgment  on  this  note  and  to  enforce 
their  mortgage  lien  to  satisfy  the  judgment. 

The  appellant  filed  an  answer  of  six  closely  written  pages.  The  substance 
of  which  is:  Owing  to  delicate  health  she  "was,  at  best,  unfit  and  unquali- 
fied to  do  or  transact  any  business  of  any  importance."  That,  owing  to  a 
-severe  attack  of  neuralgia,  which  she  had  had  for  a  day  or  two  before  sign- 
ing the  note  and  mortgage,  and  the  further  troubled  condition  of  her  mind 
growing  out  of  the  recent  difficulty  between  her  codefendant,  who  was  btr 
relation,  and  A.  S.  Kinslow,  who  was  her  son-in-law.  she  was,  at  the  time 
of  signing  the  note  and  mortgage,  "both  mentally  and  physically  disquali- 
fied to  do  or  transact  any  business." 

The  evidence  falls,  in  toto,  to  sustain  the  appellant's  defense.    It  is  not 
alleged  that  she  was  a  non  compos  mentis.     She,  in  her  evidence,  gives  as  a 
reason  why  she  did  not  know  the  nature  and  character  of  the  writings  that 
she  signed,  that  her  mind  was  not  on  the  writings;  that  she  was  "pestered1' 
and  "excited."    She  does  not  pretend  that  she  was  induced  to  sign  the  note 
and  mortgage  by  the  persuasion   of  any  of  the  appellees.    Several  of  her 
friends,  among  whom  was  her  daughter,  think  that  she  was  not  capable  of 
transacting  any  business  of  importance,  owing  to  the  fact  that  ber  health 
was  delicate  and  she  suffered  with  the  neuralgia.     On   the  other  hand,  it 
olearly  appears  from  the  evidence  that  she  possessed  good   sense  and  good 
judgment;  that  R.  F.  Kinslow  was  in  jail  in  Brownsville,  and  his  examin- 
ing trial  was  set  for  a  certain  day ;  that  on  that  day  she  went  to  Brownsville 
in  his  interest;  that  the  appellees  made  known  to  Kinslow  that  he  was  a 
stranger  to  them  and  had  no  property,  and  they  could  not  trust  him  alone 
for  their  fee;  that  he  proposed  to  give  the  appellant  as  his  suiety,  and  the 
appellees  agreed  to  take  her  if  she  would  give  them  a  mortgage  on  her  land ; 
that  they  explained  to  her  that  as  Kinslow  was  without  property  and  a 
atranger,  they  would  not  trust  him  alone  for  their  fee;  that  she  knew  him 
and  if  she  felt  like  it  she  could  go  his  surety  and  give  them  a  mortgage  on 
her  land;  that  she  agreed  to  do  so  and  did  so;  that  the  only  thing  she  hesi- 
tated about  was  the  increasing  of  the  fee  from  160  to  160,  and  the  fear  that 
her  son-in-law,  A.  S.  Kinslow,  would  be  angry  with  her  for  executing  the 
mortgage;  that   it  was  not  represented   to  ber  by  the  appellees  that  R.  F. 
Kinslow  would,  upon  his  release,  which  would  be  in  a  few  days,  go  to  work 
and  pay  off  the  note  and  she  would  not  have  it  to  pay.    It  also  appears  that 
ahe  came  to  Brownsville  for  the  purpose  of  assisting  R.  F.  Kinslow  oat  of 
his  trouble,  and  that  she  was  an  important  witness  for  him  at  his  examining 
trial  and  testified  in  a  dear  and  straightforward  manner.    So,  the  evidence 
for  the  appellant,  including  that  of  her  own,  does  not  make  out  ber  defense. 
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But,  considering  the  oase  in  the  light  of  the  appellees'  evidence,  which  is 
intelligent,  clear  and  expliolt,  she  has  not  the  semblance  of  a  defense. 

The  appellee,  Barr,  who  was  made  a  defendant  to  the  petition  of  the  appel- 
lees, Sturgeon,  &c,  upon  the  ground  that  he  olaimed  a  lien  upon  the  land, 
for  a  balance  of  purchase  money,  filed  his  cross  petition  against  the  appel- 
lant, in  which  he  set  up  the  fact  that  he  sold  said  land  to  the  appellant,  and 
that  he  held  a  note  on  her  for  $75.  subject  to  a  credit  of  $25.  which  she  exe- 
cuted for  the  balance  of  the  purchase  money  due  on  said  land. 

Said  note  bears  date  September  3,  1877.  Barr  made  the  deed  to  the  appel- 
lant in  1876.  To  the  note  as  obligors  are  the  names  of  A.  S.  Kin  slow  and 
the  appellant.  The  appellant  contends  that  said  note  was  not  given  for  the 
unpaid  purchase  money,  but  in  this  she  is  mistaken ;  for  A.  S.  Kinslow  says 
that  a  man  by  the  name  of  Bird  purchased  the  land  by  title  bond,  and  be 
assigned  the  land  to  the  appellant,  and  Barr  made  her  a  deed,  and  thereafter 
he  (Kinslow)  paid  Barr  $80  on  a  balance  of  the  purchase  money,  amounting 

to dollars,  which  left  a  balance  due  of  $75;  that  the  note  sued  on  was 

executed  for  said  balance;  that  his  and  the  appellant's  names  were  signed  to 
said  note  at  the  request  of  Barr;  that  his  (Kinslow's)  wife  signed  their 
names  to  the  note.  But  the  appellant  says  she  only  signed  or  authorized  her 
name  to  be  signed  to  the  note  as  the  surety  of  Kinslow.  In  this  she  is  mis- 
taken, as  the  following  facts  show :  She  owned  the  land,  and  Barr  bad  a 
lien  on  it,  which  he  never  intended  to  release;  and  he  says  that,  believing 
Kinslow  had  some  interest  in  the  land,  he  desired  both  to  sign  the  note  as 
principals,  which  they  did.  Kinslow  sustains  Barr;  Mrs.  Kinslow  sustains 
the  appellant.  But  Barr  is  sustained  by  the  logic  of  the  attending  circum- 
stances. 

The  purchase  was  made  after  the  General  Statutes  went  into  effect,  under 
which  an  implied  lien  for  unpaid  purchase  money  as  between  the  vendor  and 
vendee  exists,  unless  the  vendor  has  waived  the  same.  Here  the  appellant 
was  the  assignee  of  the  title  bond.  Some  of  the  purchase  money,  at  the  time 
of  the  assignment  of  the  bond,  was  unpaid.  The  vendor  made  the  deed  to 
the  appellant,  with  the  understanding  that  she  was  to  pay  the  balance  of 
the  purchase  money  due  on  the  land,  and  that  he  had  a  Hen  thereon  to  secure 
the  payment  of  the  same;  that  thereafter  he  took  the  joint  note  of  the  appel- 
lant and  A.  S.  Kinslow,  her  son-in-law  and  business  manager,  for  the  bal- 
ance then  due,  supposing  that  both  were  interested  in  the  land,  and  were 
principals  in  the  note.  Therefore,  Barr  did  not  waive  his  implied  lien  on 
the  land. 

According  to  the  testimony  of  the  appellant,  Kinslow  and  his  wife  bad 
general  authority  to  manage  appellant's  business,  and  the  signing  of  her 
name  to  said  note  by  Mrs.  Kinslow  was  in  accordance  with  that  authority. 

The  objection  to  the  appraisement  of  the  land  was  passed  on  by  the  chan- 
cellor, and  we  see  no  objection  to  his  ruling  thereon. 

The  judgments  on  the  note  for  $60  and  enforcing  the  mortgage  lien,  and 
on  the  purchase-money  note  and  enforcing  the  vendor's  lien,  are  affirmed. 
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OSBORNE  v.  PENNSYLVANIA  CO. 
(Filed  March  21,  1889— Not  to  be  reported. ) 

1.  Special  verdict— In  this  action  against  a  railroad  company  to  recover  far 
injuries  received  by  plaintiff  while  acting  as  brakeman,  the  fail  ore  of  the 
court  to  6U bruit  to  the  jury,  by  the  special  interrogatories  propounded,  the 
question  as  to  the  negligence  of  the  engineer,  was  not  error,  although  the 
issue  was  made  by  the  pleadings,  there  being  no  testimony  tending  to  show 
that  he  was  negligent. 

2.  Same— As  the  jury  found  that  the  plaintiff's  fellowbrafceman,  whose 
negligence  was  complained  of,  was  competent  and  did  his  duty  in  a  reason- 
ably skillful  manner  when  the  accident  happened,  and  there  was  evidence 
to  support  the  findings,  the  defendant  was  entitled  to  judgment,  the  special 
findings  being  entitled  to  the  same  weight  as  the  verdict  of  a  properly-in- 
structed jury. 

8.  Negligence— Fellow-servants— The  brakeman  being  competent  to  the 
performance  of  his  duties,  even  had  he  been  guilty  of  neglect,  the  plaintiff 
could  not  recover,  they  being  fellow -servants  engaged  in  the  performance  of 
like  duties. 

4.  Special  verdict— The  appellant  cau  not  complain  of  the  failure  of  the 
jury  to  answer  special  interrogatories,  the  answers  to  which  could  not  have 
affected  the  result. 

R.  C.  Davis  and  Matt.  O'Doherty  for  appellant. 

Chas.  H.  Gibson  for  appellee. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judg*>  Holt. 

The  appellant,  Edward  Osborne,  while  engaged  as  a  brakeman  of  the  ap- 
pellee, The  Pennsylvania  Co.,  in  uncoupling  a  freight  car  from  an  eDgine, 
was  so  injured  by  the  latter  being  run  back  upon  him  by  the  engineer  that 
his  leg  had  to  be  amputated  to  save  his  life.  The  crew  of  the  train  consisted 
of  the  engineer,  the  fireman  and  two  brakemen,  the  appellant  being  one  of 
them. 

The  petition  avers,  in  substance,  that  he  was  required  by  the  conductor  to 
uncouple  the  oar  that  it  might  be  placed  upon  a  side  track,  and  that  while 
he  was  doing  so  the  other  brakeman,  who  was  incompetent  for  the  business 
and  known  to  the  appellee  to  be  so,  signaled  the  engineer  to  run  the  engine 
back,  and  that  through  the  gross  negligence  of  the  two  the  injury  occurred. 
An  issue  was  fully  formed  as  tu  all  these  matters,  the  answer  also  pleading 
the  negligence  upon  the  part  of  Osborne  as  the  cause  of  his  injury. 

The  train  appears  to  have  been  made  up,  when  the  conductor  found  that 
the  car  next  to  the  engine  did  not  belong  in  it.  In  order  to  remove  it  the 
engine  and  it  were  cut  loose  from  the  balance  of  the  train,  and  it  was  taken 
beyond  a  switch  and  then  run  back  upon  it,  where  it  was  to  be  uncoupled 
from  the  engine  and  left.  The  preponderance  of  the  testimony  shows  that 
the  conductor  directed  the  other  brakeman  to  attend  the  switch  and  do  the 
coupling  and  uncoupling.  The  appellant,  however,  testifies  that  he  waa 
directed  to  do  it.  It  is  immaterial,  however,  to  the  settlement  of  the  legal 
questions  presented  whether  the  one  or  the  other  or  both  of  them  were  to 
ordered.  The  accident  occurred  at  night,  and  it  is  reasonably  certain  that 
the  presence  of  the  appellant  between  the  car  and  the  engine  was  unknown 
to  both  the  engineer  and  the  other  brakeman.    The  latter  could  have  done 
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all  that  was  required.  He  threw  the  switch  and  then  signaled  the  engineer 
to  move  back  upon  the  side  track.  He  did  so,  and  the  appellant,  being  then 
between  the  car  and  engine  for  the  purpose  of  uncoupling  them,  was,  in 
Borne  way,  caught  by  the  wheel  of  the  latter  and  injured.  There  is  evidence 
tending  to  show  that  he  went  between  them  when  they  were  backing,  and 
that  no  signal  was  given  to  back  the  train  while  he  was  between  them. 
The  brakeman  at  the  switch  did  not  and  could  not  have  seen  him  when  he 
went  between  them.  It  being  night  time,  the  engineer  acted  and  was,  of 
course,  authorized  to  act,  upon  the  signal  given  by  the  light  of  the  brakeman 
at  the  switch,  especially  when  he  did  not  know  that  the  appellant  had  gone 
between  the  engine  and  the  oar. 

A  special  verdict  was  directed  and  upon  it  a  judgment  was  rendered  for 
the  appellee. 

Two  grounds  for  a  reversal  are  urged  :  First,  that  the  questions  submitted 
to  the  jury  for  the  special  finding  did  not  cover  the  Issues  made  by  the 
pleadings. 

It  is  contended  that  while  they  embraced  the  question  whether  the  brake- 
man  was  incompetent  for  the  proper  performance  of  his  duties,  and  whether 
he  was  guilty  of  negligence  wbeu  the  appellant  was  injured,  yet  the  ques- 
tion of  negligence  upon  the  part  of  the  engineer  was  not  submitted  to  them. 

This  is  true,  but  it  is  perfectly  evident,  from  the  appellant's  own  testimony 
and  that  of  the  other  witnesses  introduced  by  him,  that  his  complaint  rested 
upon  the  alleged  negligence  of  the  brakeman  and  his  unfitness  for  the  work, 
together  with  a  knowledge  upon  the  part  of  the  company  of  this  latter  fact. 
'The  court  submitted  to  the  jury  every  question  that  was  offered  by  either 
side.     Not  one  was  refused. 

The  testimony  clearly  shows  that  the  appellant  was  not  relying  upon  any 
negligence  upon  the  part  of  the  engineer.  Moreover  none  was  shown,  and 
Indeed  there  was  no  attempt  to  show  it.  There  was  no  testimony  tending 
In  the  slightest  degree  to  support  the  assertion  to  this  effect,  and  the  appel- 
lant can  not,  therefore,  complain.  While  the  issue  was  made,  there  was  no 
evidence  whatever  to  support  the  affirmation  of  it.  Indeed  the  contrary  ap- 
peared. 

The  jury,  by  their  answers  to  the  interrogatories  submitted  to  them,  found 
that  the  brakeman  was  competent,  and  did  his  duty  in  a  reasonably  skillful 
manner  when  the  accident  happened;  that  the  appellant  was  not  required  to 
assist  in  the  duties  incident  to  the  leaving  of  the  car  upon  the  side  track; 
that  the  train  was  moving  backward  when  he  went  between  the  oar  and  the 
engine;  that  the  brakeman  did  not  give  any  signal  to  back  the  train  when 
the  appellant  was  between  the  engine  and  car,  nor  could  be  have  known,  by 
the  exercise  of  ordinary  care,  that  he  had  gone  between  them  to  uncouple 
them ;  and  that  by  the  exerci.se  of  ordinary  care  upon  his  part  he  could  have 
avoided  the  injury  to  himself.  These  answers  were  decisive  of  the  case. 
There  was  evidence  to  support  them,  and  we  shall  not  undertake  to  review 
them.  They  are  entitled  to  the  same  weight  as  a  general  verdict  of  a  prop- 
erly-instructed jury.  There  being  no  evidence  whatever  of  negligence  upon 
the  part  of  the  engineer,  and  the  brakeman  being  competent  to  the  perform- 
ance of  his  duties,  the  case  was  for  the  company,  even  had  the  latter  been 
guilty  of  neglect,  since  be  was  a  fellow  servant  of  the  appellant,  engaged  in 
the  performance  of  like  duties  with  him,  and  was  not,  therefore,  the  agent 
of  the  company  as  to  his  fellow- laborer.  The  jury  found,  however,  that  he, 
discharged  bis  duties  at  the  time  in  a  reasonably  skillful  manner. 

May  15, 1889-3 
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Secondly.  It  is  contended  that  the  findings  should  have  been  set  aside  and 
a  new  trial  granted,  because  the  jury  did  not  respond  to  all  the  question! 
submitted  to  them.  Numbers  two  and  three  were  not  to  be  answered  unless 
they  found  in  answer  to  the  first  one  that  the  brakeman  was  incompetent. 
Four  and  five  were  framed  upon  the  Idea  of  his  incompetency ;  and  as  the 
jury  had  found  otherwise,  it  was  unnecessary  to  respond  to  them.  It  was 
equally  unnecessary  to  answer  the  sixth  one,  relating  to  the  damages  the 
appellant  had  sustained,  because  the  other  findings  precluded  their  allow- 
ance. The  remaining  unanswered  question  was  a  proper  one.  It  asked  a 
finding  whether  it  was  proper  for  the  appellant  to  assist  the  other  brakeman 
in  executing  the  order  of  the  conductor  to  get  the  car  out  of  the  train ;  but 
whether  answered  one  way  or  the  other,  it  could  not,  in  view  of  the  other 
findings,  have  affected  the  result. 

The  appellant  excepted  to  a  portion  of  the  deposition  of  one  Safford.  It 
was  taken  by  the  appellee,  but  appears  to  have  been  used  by  the  appellant 
He  made  the  witness  his  own,  and  in  any  event  the  evidence  objected  to  was 
competent,  as  it  merely  tended  to  show  the  opportunity  of  the  witness  to 
observe  the  custom  of  brakemen  in  the  performance  of  their  duties,  this 
being  the  subject  as  to  which  he  was  testifying. 

Judgment  affirmed: 


ROBINSON  v.  COMMONWEALTH. 
(Filed  March  93,  1889.) 

Former  jeopardy— Indictment  for  bigamy— After  the  accused  in  a  felony 
case  has  been  put  upon  trial,  the  discharge  of  the  jury,  save  in  case  of  neces- 
sity or  by  the  consent  of  the  accused,  operates  as  an  acquittal  and  bars 
another  trial  for  the  same  offense.  And  while  the  accused  may  waive  his 
right  to  object  to  a  second  jeopardy,  he  does  not  do  so  by  merely  remaining 
silent  when  the  jury  is  discharged. 

Upon  the  trial  of  an  indictment  for  bigamy  it  appeared  that  the  name 
given  in  the  indictment  as  that  of  the  woman  to  whom  the  defendant  was 
last  married  was  not  her  real  name,  but  that  she  was  sometimes  known  by 
that  name.  The  court  sua  sponte  discharged  the  jury,  dismissed  the  indict- 
ment and  referred  the  case  to  another  grand  jury.  The  defendant  did  not 
object.  An  indictment  was  returned  giving  the  real  name  of  the  woman, 
and  upon  the  trial  thereunder  the  defendant  pleaded  former  aoqulttal.  Held 
—That  there  was  no  necessity  for  discharging  the  jury  upon  the  first  trial, 
and,  therefore,  the  action  of  the  court  operated  as  a  bar  to  another  trial. 

R.  S.  Montague  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Taylor  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

Richard  Robinson  was  indicted  at  the  June  term,  1888,  of  the  Taylor  Cir- 
cuit Court  for  bigamy.  The  indictment  charged  him  with  marrying  one 
Harriet  Anderson  in  1871,  and  while  she  was  yet  his  lawful  wife,  and  on 
March  22,  1888,  with  marrying  one  Mag  White.  At  the  indictment  term  be 
was  put  upon  trial,  the  plea  of  "not  guilty"  entered,  and  a  jury  sworn  to 
try  the  issue.    The  testimony  for  the  Commonwealth  having  been  heard  in 
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part,  it  appeared  that  the  last  named  woman  bad  been  divorced  from  one 
•John  White,  her  name  prior  to  her  marriage  to  him  being  Margaret  Sharp, 
-and  that  at  the  time  of  her  marriage  to  the  accused  she  was  sometimes  called 
Mag  White  and  sometimes  Mag  Sharp.  The  court  thereupon  sua  sponte, 
and  over  the  objection  of  the  attorney  for  tb«  State,  discharged  the  jury  and 
referred  the  case  to  another  grand  jury.  The  accused  neither  objected  nor 
consented  to  this  being  done.  He  remained  silent.  This  action  of  the  court 
was  had  that  he  might  be  charged  with  marrying  Margaret  Sharp.  It  is 
manifest  it  was  unnecessary.  It  had  been  shown  that  Mag  Sharp  and  Mag 
White  were  one  and  the  same  person,  and  that  she  was  called  by  both  names. 
The  jury  were  not  discharged,  therefore,  from  necessity.  The  appellant  was 
re  indijted  at  the  January  term,  1889,  the  new  indictment  charging  him 
with  marrying  Margaret  Sharp,  his  wife,  Harriet,  being  yet  alive.  Upon 
trial  under  it  he  pleaded  not  guilty  and  former  acquittal. 

The  former  indictment  and  the  record  relating  thereto  were  put  in  evi- 
dence. It  thus  appeared  that  the  accused  bad  formerly  been  put  upon  trial, 
and  that  it  had  progressed  so  far  that  a  part  of  the  testimony  for  the  State 
bad  been  heard  when  the  court  discharged  the  jury.  It  was  also  shown  upon 
the  second  trial,  as  it  bad  been  upon  the  first,  that  Mag  White  and  Mag 
Sharp  were  one  and  the  same  person,  she  being  called  sometimes  by  the  one 
and  then  by  the  other  name.  The  lower  court  refused  to  either  instruct  the 
jury  to  acquit  the  appellant  or  to  give  any  instruction  as  to  the  defense  of 
former  acquittal,  although  it  fully  appeared  that  he  was  again  on  trial  for 
marrying  the  identical  woman  named  in  the  first  indiotment  and  he  having 
been  convicted,  now  claims  that  the  proceedings  under  the  first  indictment 
constituted  a  bar  to  any  further  trial. 

Seotion  14  of  article  13  of  our  State  Constitution,  says:  "No  person  shall, 
for  the  same  offense,  be  twice  put  in  jeopardy  of  his  life  or  limb."  It  was 
held  In  Williams  v.  The  Commonwealth,  78  Ky.,  93,  that  this  provision  In 
spirit,  and,  therefore,  in  fact,  embraced  a  case  where  liberty  only  is  involved, 
and  that  it  was  intended  to  cover  all  felonies  or  cases  where  the  punishment 
is  infamous.  In  that  case,  after  the  jury  had  been  sworn  and  the  testimony 
for  the  Commonwealth  had  been  heard,  its  attorney  moved  to  dismiss  the 
indiotment  and  refer  the  charge  to  another  grand  jury.  There  was  no  neces- 
sity for  it.  It  was,  however,  done  over  the  protest  of  the  accused,  and  this 
oourt  held  that  the  former  proceedings  were  a  bar  to  a  trial  upon  a  seoond 
Indiotment.     (1  Bishop  on  Criminal  Law,  section  990.) 

It  is  said,  however,  as  is  true,  that  in  that  case  and  also  in  O' Brian  v.  The 
Commonwealth,  9  Bush,  338,  the  accused  objected  to  the  jury  being  dis- 
charged, and  it  is  contended  that  because  the  accused,  in  this  instance,  did 
not,  upon  the  trial  of  the  former  indictment,  protest  against  the  jury  being 
discharged  and  demand  that  it  proceed  to  a  verdict,  he  can  not  now  rely 
upon  the  proceedings  then  bad  in  bar  of  a  seoond  trial. 

The  courts  of  the  country  have  differed  somewhat  as  to  the  interpretation 
to  be  given  to  the  constitutional  provision  above  cited,  and  which  is  also 
found  in  the  Constitution  of  the  United  States.  Some  have  understood  it 
-as  merely  meaning  that  where  a  person  has  been  tried  upon  a  sufficient  in- 
dictment and  a  final  verdiot  of  acquittal  or  conviction  been  pronounced,  be 
-can  not  be  tried  again  upon  the  same  charge.  They  have,  therefore,  held 
that  one  is  not  placed  in  jeopardy  within  the  meaning  of  the  organic  law, 
«ave  when  there  is  a  verdiot  of  a  jury  and  a  judgment  thereon,  and  that, 
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therefore,  do  discharge  of  the  jury  during  a  trial  will  bar  a  seoond  one. 
Others  have,  however,  held  that  the  putting  of  the  accused  upon  trial  merely 
is  placing  him  in  jeopardy  within  the  proper  meaning  of  the  constitutional 
restriction,  and  that  when  this  has  been  done  the  discharge  of  the  jury,  save 
in  case  of  necessity  or  by  his  consent,  operates  as  an  acquittal  and  bars  a 
retrial. 

That  this  last  view  is  the  proper  one  we  have  no  doubt.  It  is  the  only  one 
which  renders  secure  this  right,  recognized  by  perhaps  every  system  of  juris- 
prudence now  existing  or  which  has.  ever  existed.  This  court  has  adopted  it 
and  it  accords  with  the  current  of  authority.  It  is  true  that  sections  24$ 
and  253  of  our  Criminal  Code,  attempted  to  authorize  a  dismissal  of  an  in- 
diotment  by  the  States'  attorney  by  the  permission  of  thr  court  at  any  time 
prior  to  a  final  submission  of  the  case  "to  the  jury  without  its  being  a  bar  to 
another  prosecution  for  the  same  offense;  but  these  Code  provisions,  in  so 
far  as  they  attempted  to  authorize  the  dismissal  of  an  indictment  for  felony 
after  jeopardy  had  attached  without  its  being  a  bar  to  a  future  prosecution 
for  the  same  offense,  were  held  in  Williams  v.  The  Commonwealth,  supra, 
to  be  unconstitutional. 

It  must  always  be  understood,  however,  that  if  the  dismissal  be  from 
necessity,  it  does  not  operate  as  a  bar  to  a  further  prosecution.  This  is 
necessary  to  the  proper  administration  of  justice.  A  juror  may  absent  him- 
self or  be  taken  sick  or  die;  so  too  may  the  judge;  or  the  prisoner  may  be- 
come too  ill  to  proceed,  or  it  may  be  impossible  for  the  jury  to  agree  upon  a 
verdict.  In  all  of  these  cases,  aud  perhaps  others  not  now  called  to  mind, 
the  discharge  of  the  jury  will  pot  operate  to  bar  a  further  prosecution  because 
It  is  of  necessity. 

In  the  case  now  before  us  the  jeopardy  unquestionably  attached.  There 
was  no  necessity  for  the  discharge  of  the  jury.  The  guilt  or  innocence  of 
the. appellant  could  have  been  properly  declared  under  the  indictment  upon 
Which  he  was  then  being  tried. 

It  would  be  exceedingly  dangerous  to  leave  this  organic  right  to  rest  for 
its  proper  protect  ion  upon  the  mere  will  or  even  discretion  of  the  trial  court, 
however  pure  and  elevated  the  judicial  character  might  be,  and  no  inter- 
ference by  the  State,  after  the  jury  has  charge  of  the  case,  can  be  tolerated 
unless  upon  facts  establishing  a  case  of  necessity  or  by  consent  of  the  ac_ 
oused.  (Stewart  v.  The  State,  15  Ohio  St.,  155;  Bishop  on  Criminal  Law, 
section  995. ) 

The  last-named  writer  says  that  the  accused  may  waive  his  right  to  object 
to  a  second  jeopardy,  and  that  the  waiver  may  be  express  or  implied. 

"If,  during  a  irial,  the  jury  is  discharged  with  the  prisoner's  concurrence, 
this  consent  to  the  discharge  is,  by  implication,  a  waiver  to  any  objection  to 
being  tried  anew,  and  he  may  be  so  tried.  Even  the  consent  to  the  discbarge 
may  appear,  by  implication,  from  the  circumstances,  as  well  as  by  express 
words."    (1  Bishop  on  Criminal  Law,  section  998  ) 

In  this  instance,  however,  there  was  no  express  consent  by  the  appellant 
to  the  discharge  of  the  jury,  nor  any  circumstances  from  which  a  consent 
nan  be  properly  implied.  He  was  merely  silent.  The  rule  should  not  be  ex- 
tended so  far  as  to  require  him,  for  the  protection  of  this  organic  right,  to 
object  to  the  action  of  the  court.  If,  upon  the  motion  of  the  attorney  for 
the  Commonwealth,  a  nolle  prosequi  had  been  entered  at  the  stage  of  the 
trial  when  the  former  indiotment  against  the  appellant  was  dismissed,  it 
would  certainly  have  operated  to  bar  any  further  prosecution  for  the 
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offense,  although  the  appellant  might  not  have  objected  to  It.  If  sane,  be 
certainly  would  not  have  done  so,  and  a  discharge  of  the  jury  by  the  nourt, 
after  jeopardy  has  attached,  should  have  the  same  effect,  save  in  oases  of 
necessity,  this  exception  beiDg  necessary  to  the  administration  of  justice. 

The  lower  court  should,  upon  the  record  as  now  presented,  have  instructed 
the  jury  to  lind  for  the  appellant,  and  the  judgment  is  reversed,  and  cause 
•remanded  for  a  new  trial  consistent  with  this  opinion. 


CAMPBELL  v.  COMMONWEALTH. 
(Filed  March  26,  188ft.) 

Homioide—  Right  of  father  to  protect  daughter  from  husband's  assaults- 
Instruction  as  to  manslaughter— A  father  being  informed,  for  the  second 
time  on  the  same  day,  that  his  daughter  was  being  abused  by  her  husband, 
-seized  his  pistol  and  went  to  the  residence  of  his  son -in  law,  about  three 
squares  distant,  and  there  found,  at  night,  his  daughter  and  her  children  in 
the  streets,  driven  from  theii  home;  and  after  some  words  had  passed  be- 
tween him  and  his  daughter's  husband,  he  fired  at  the  husband,  the  shot 
producing  death.     Upon  the  trial  of  the  father  for  murder.  Held— 

1.  For  the  purpose  of  showing  the  good  faith  of  the  father  in  going  to  the 
rescue  of  his  daughter,  it  was  competent  to  show  the  previous  bad  treatment 
of  the  daughter  bv  her  husband;  but  enough  being  proven  to  show  that  she 
was  in  constant  danger  of  bodily  harm,  the  fact  that  proof  of  other  acts  of 
violence  was  excluded  is  not  grounds  for  reversal. 

a  It  is  not  necessary  that  a  blow  should  be  given  or  a  trespass  committed 
on  the  person  of  the  accused  in  such  a  case  to  reduce  the  crime  from  murder 
to  manslaughter:  and,  therefore,  it  was  error  to  give  the  ordinary  instruc- 
tion as  to  manslaughter.  (See  opinion  for  Instruction  which  should  have 
been  given.) 

3.  The  father  bad  a  right  to  protect  the  person  of  the  daughter  from  great 
bodily  harm,  even  against  the  assault  and  battery  of  the  husband,  and  the 
Jury  should  have  been  so  instructed  as  matter  of  law. 

4.  The  court  erred  in  instructing  the  jury  that  the  accused  could  not  be 
acquitted  on  the  ground  of  self-defense  if  "by  his  own  wrongful  act  he  made 
the  harm  or  danger  to  himself  nenessary  or  excusable"  on  the  part  of  the 
■deceased,  as  the  jury  may  have  considered  that  the  accused  was  guilty  of  a 
^wrongful  act  ingoing  to  the  house  of- his  daughter  to  protect  her,  there 
being  no  other  act  to  which  the  instruction  could  have  referred. 

5.  Although  the  jury  found  the  defendant  guilty  of  manslaughter  only, 
thus  disregarding  the  instructions  of  the  court,  under  which  they  must  have 
found  the  defendant  guilty  of  murder  or  have  acquitted  him,  this  court  can 
not  say  that  a  proper  instruction  as  to  manslaughter  would  not  have  lessened 
the  punishment. 

6.  It  was  competent  for  the  defendant,  upon  the  issue  of  self  defense,  to 
prove  threats  of  the  deceased  against  him  and  previous  efforts  by  the  de- 
-oeased  to  take  his  life. 

Frank  Hagan  and  Asher  G.  Garuth  for  appellant. 

P.  W.  Hardin,  Alpheus  Baker  and  Frank  Parsons  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  appellant,  Peter  Campbell,  was  Indicted  by  the  grand  jury  of  Jeffer- 
•«on  county  for  the  murder  of  his  son  in-law,  Michael  Cady.  the  trial  result- 
ing In  a  verdict  of  manslaughter,  with  the  punishment  fixed  at  confinement 
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lp  th»e  State  prison  for  the  term  of  ten  years.  The  deceased  and  the  daugh- 
ter of  the  accused  bad  been  mai-rlei)  about  five  years,  apd\  from  the  testimony 
in  the  case,  it  was  not  long  after  the  marriage  before  his  conduct  toward> 
his  wife  became  crqel  and  inhuman.  His  blows  upon  her  person  caused]  the 
premature  birth  of  a  child.  She  was  driven  from  his  home  at  midnight 
with  her  two  infant  children,  or  ber  presence  sought  by  the  police  of  the  city 
at  that  hour  upon  a  warrant  issued  at  the  instance  of  the  husband,  and  the 
polioeman,  instead  of  giving  her  shelter  in  the  station  house,  carried  ber  to 
the  house  of  her  father.  At  other  times  she  sought  shelter  in  the  outhouses 
near  the  residence,  or  in  the  cabins' of  the  humblest  negroes  in  the  vicinity; 
was  abused  and  beaten  in  public  by  the  husband,  and  denounced  as  a  street- 
walker and  common  prostitute  in  thepresenoe  and  hearing  of  her  neighbors. 
This  cruel  treatment  of  the  daughter  was  brought  home  to  the  father,  who 
has  been  convicted  in  this  case;  and  be  remonstrated  time  and  again  with 
his  son  in-law  for  this  brutal  conduct,  resulting  lu  widening  the  breach  be- 
tween them,  and  causing  the. deceased  at  one  time  to  attempt  to  take  the  life 
of  the  accused  by  shooting  him  with  a  pistol,  and  was  prevented  by  partiea 
present  from  firing.  On  the  Saturday  night  preceding  the  difficulty  In  which 
Cady  lost  bis  life  the  deceased  had  driven  his  wife  from  ber  bouse  to  her 
father's,  and  on  the  next  day,  Sunday,  the  deceased  went  to  the  house  of  the 
accused  with  a  pistol  in  hand,  threatening  to  kill  him,. and  was  prevented 
from  executing:  his  threat  by  th«  wife  of  the  accused  closing  the  door  and 
hiding  ber  husband  from  his  sight.  The  deceased,  from  the  evidence  before 
us,  had  an  unnatural  aversion  to  both  his  wife  and  ber  father,  and  this  pas- 
sion, fed  and  inflamed  by  the  constant  use  of  Intoxicating  drinks,  kept  the 
Wife  in  constant  danger  of  his  brutal  assaults  that  seemed  to  increase  as 
their  married  life  progressed. 

Such  Is,  in  substance,  the  history  of  their  domestic  troubles  and  the  con- 
nection of  the  aocused  with  them  up  to  the  31st  of  May.  about  9  o'clock  at 
night,  when  the  accused  fired  the  shot  that  ended  his  son-in-law's  life. 

The  accused  was  told  about  4  o'clock  in  the  evening  of  that  day  that  the 
deceased  was  abusing  his  daughter,  and  at  8  o'clock  another  messenger 
arrived,  informing  him  of  what  was  transpiring.  He  lived  about  three- 
squares  distant  from  the  residence,  of  bis  son-in-law.  and  on  receiving  the 
last  Information,  seized  bis  pistol  and  hurried  to  the  residence  of  the  de- 
ceased, and  there  found  his  daughter  and  her  children,  at  night,  in  the 
streets,  driven  from  their  home;  and  on  meeting  his  daughter's  husband,, 
after  some  words  had  parsed,  according  to  the  theory  of  the  Commonwealth, 
flred  at  the  deceased  as  he  was  leaving  him,  but  from  the  weight  of  the  evi- 
dence, when  he  was  fronting  him,  the  shot  producing  death. 

The  theory  of  the  defense  is  based  on  the  testimony  of  the  aocused  apd 
another,  who  state  that  when  they  met,  Cady  cursed  and  abused  the  appel- 
lant, and  made  a  motion  with  his  band  behind  him  as  if  to  draw  a  pistol* 
when  the  appellant  fired,  and  in  this  the  accused  is  corroborated  by  an  eye 
witness,  who  says  he  saw  the  pistol  on  the  deceased  at  the  time.  Other 
persons,  several  In  number,  heard  words  pass  between  the  accused  and  the 
deceased,  but  did  not  understand  what  was  said,  and  their  statements  oon" 
duclng  to  show  also  that  the  deceased  was  making  no  demonstration  when 
he  was  shot,  but  in  a  defenseless  condition. 

This  is.  in  substance,  the  testimony  heard  on  the  trial.  The  grounds  for 
a  reversal  of  the  judgment  of  conviction  arise  from  the  instructions  given  by 
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the  court,  and  In  refusing  to  permit  evidence  of  the  various  assaults  and 
batteries  made  upon  the  wife  by  tbe  husband  during  their  married  life,  with* 
a  view  of  showing  tbe  bona  fides  of  the  father  in  leaving  his  home  on  the 
night  of  the  killing,  with  pistol  in  hand,  and  going  to  the  rescue  of  big 
daughter.  It  seems  to  us,  from  tbe  uncontradicted  proof  in  tbe  case,  that 
there  was  evidence  sufficient  to  satisfy  any  reasonable  mind  that  tbe  appre- 
hension by  the  father  of  his  daughter's  danger  alone  prompted  bim  to  go  to 
the  bouse  of  the  deceased  on  the  night  of  the  killing. 

Threats  bad  been  made  from  time  to  time  against  tbe  aooused  by  his  son- 
in-law,  by  reason  of  his  having  interfered  for  the  protection  of  his  daughter, 
and  tbe  entire  circumstances  and  acts  transpiring,  from  which  these  threats; 
originated,  were  permitted  to  go  to  the  jury  with  a  view  of  sustaining  the 
plea  of  self-defense  by  tbe  accused,  and  his  purpose  in  leaving  his  home  on 
the  evening  of  tbe  killing.  The  details  of  the  treatment  of  tbe  daughter  by 
her  husband  as  stated  by  these  witnesses  placed  before  the  jury  the  real  facts 
of  the  case,  and  left  no  room  to  question  tbe  good  faith  of  tbe  father  in  the 
effort  to  protect  his  daughter.  Other  acts  of  personal  violence  than  those 
admitted  were  excluded,  but  enough  was  admitted  showing  that  the  wife 
was  in  constant  danger  of  bodily  harm,  and,  therefore,  this  court  could  not 
well  have  reversed  this  case  for  tbe  reason  alone  that  this  evidence  was  ex- 
cluded. To  have  permitted  such  an  investigation  would  bave  prolonged  tbe 
trial,  and  shed  no  light  upon  tbe  issue  between  the  Commonwealth  and  the 
accused. 

At  the  time  of  the  shooting  the  daughter  was  not  in  imminent  peril.  The 
trouble  had  just  ended,  and  the  daughter  and  her  children  on  tbe  street 
when  the  accused  reached  tbe  ground,  and.  therefore,  there  was  no  reason 
for  permitting  these  threats  against  the  accused  or  the  assault  and  batteries 
of  tbe  wife  to  go  to  the  jury  in  support  of  the  proposition  that  the  father 
shot  his  son  in-law  to  save  the  life  of  his  daughter.  The  previous  bad  treat- 
ment of  the  wife  would  not  justify  the  accused  in  taking  Cady's  life,  but  it 
would  be  competent,  as  already  indicated,  to  show  the  lawful  purpose  of  the 
aooused  in  going  to  the  place  of  the  tragedy. 

The  threats  of  the  deceased  to  take  the  life  of  the  acouFed,  accompanied  by 
an  effort  to  do  so,  such  as  the  attempt  to  draw  bis  pistol,  etc.,  would  of 
course  be  competent  on  the  issue  of  the  defense  of  tbe  person  of  tbe  accused 
at  the  time  he  shot. 

Tbe  surrender  of  all  parental  control  in  confiding  to  the  deceased  the  care 
and  custody  of  his  daughter  did  not  lessen  the  love  of  the  father  for  hj* 
child,  but  seems  to  bave  created  new  ties  of  affection  in  the  birth  of  two 
obUdreo  that  made  her  the  more  tbe  object  of  his  love  than  when  she  left  tbe 
parental  roof,  and  having  a  knowledge  of  such  cruel  treatment  as  not  only 
destroyed  her  happiness,  but  endangered  ber  life,  it  was  his  natural  and 
legal  right  to  go  to  tbe  rescue  of  his  daughter,  to  prevent  the  infliction  upon 
her  person  of  cruel  and  inhuman  blows.  Having  the  right  to  go  to  tl?e 
premises  of  the  deceased  for  this  lawful  purpose,  he  had  the  right  to  defend 
b|s  own  person  whilst  there  from  bodily  injury.  The  objection  to  tbe  man- 
slaughter instruction  Is  that  it  only  follows  the  law  as  in  ordinary  oases  of 
homicide,  the  jury  being  told  that  "if  the  killing  was  in  a  sudden  affray y 
or  in  sudden  heat  and  passion,  produced  by  considerable  provocation,  such 
at  a  blow,  an  actual  trespass  to  his  person,  then  the  jury  should  only  find  the 
accused  guilty  of  voluntary  manslaughter,  and  fix  his  punishment  at  con- 
finement in  the  State  prison  for  a  term  not  less  than  two  nor  more  th,am 
twenty  years."    It  loses  sight  of  the  relation  of  these  parties,  and  the  right 
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of  the  father  to  protect  his  child  from  the  personal  violence  of  the  husband, 
and  to  ^0  even  on  his  premises  for  that  purpose,  and  when  considering  lbs 
instruction  in  regard  to  self-defense,  this  error  becomes  still  more  apparent. 

In  this  case  there  was  no  blow  or  trespass  to  the  person,  but  from  the  testi. 
mony  on  the  part  of  the  State,  the  killing  by  the  father  was  under  the  influ- 
ence of  sudden  heat  and  passion  in  the  effort  made  in  good  faith  to  protect 
his  daughter  against  the  assaults  of  her  husabnd.  It  is  not  necessary  that  A 
blow  should  be  given  or  a  trespass  committed  on  the  person  of  the  accused 
in  a  case  like  this  to  reduce  the  crime  from  muider  to  manslaughter.  The 
true  test  is,  '•  whether  the  law  deems  the  provocation  calculated  to  excite  the 
passions  beyond  control;  if  so,  it  reduces  the  offense  from  murder  to  man- 
slaughter. ' '  (Bishop  on  Criminal  Law,  page  711. )  It  is  difficult  to  establish 
any  rule  defining  the  crime  of  manslaughter  that  will  apply  to  pvery  state 
of  case,  and  hence  the  necessity  of  placing  before  the  jury,  in  such  a  case  as 
we  have  here,  the  right  of  a  father  to  protect  his  child:  for,  if  a  stranger 
had  appeared  upon  the  street  and  taken  the  life  of  the  deceased,  not  in  self* 
defense,  the  crime  could  not  be  reduced  to  manslaughter  upon  the  idea  that 
he  was  provoked  to  take  the  life  of  the  deceased  bt  cause  of  the  story  of  the 
wrongs  perpetrated  on  the  injured  woman.  Nor  could  the  father,  unless 
impelled  by  passion  created  at  the  instant  of  time,  have  the  offense  reduced 
to  manslaughter:  but  the  law  in  its  wisdom,  looking  to  the  frailty  of  human 
nature  and  the  passions  common  to  all  men,  when  there  is  a  sufficient  provo- 
cation, will  punish  for  the  lesser  offense;  but,  as  said  by  Chrisiiancy,  Jus- 
tice, in  the  case  of  Maher  v.  The  People,  10  Mich.,  212  (81  Am.  Dec.,  785). 
4 'provocations  will  be  given  without  reference  to  any  previous  model,  aod 
the  passions  they  excite  will  not  consult  precedent." 

Whether  there  has  been  time  for  the  passions  to  subside  and  the  better 
judgment  to  prevail,  must  necessarily  depend  on  the  facts  of  the  particular 
case. 

The  father  had  long  listened  to  the  details  of  his  daughter's  wrongs.  He 
knew  that  rer  life  was  endangered;  that  his  own  life  had  been  threatened; 
and  meeting  her  husband  at  the  moment  when  the  daughter  and  children 
had  been  turned  into  the  street,  with  angry  words  passing  between  them,  be 
fired  the  fatal  shot.  It  was,  if  in  the  absence  of  malice,  under  great  provo- 
cation and  such  as  lessened  the  punishment,  if  there  had  been  an  absence  of 
all  proof  as  to  self-defense.  If  a  heinous  offense  should  be  committed  on  the 
person  of  a  man's  wife  or  his  daughter,  as  said  in  the  case  referred  to,  the 
passion  would  hardly  subside  as  soon  as  in  the  case  of  a  sudden  quarrel.  All 
such  ouestions  are  necessarily  under  the  control  of  the  court,  and  to  be  de- 
termined when  evidence  is  offered  in  mitigation  of  the  offense.  Lord  Hale 
stated  a  case  like  this:  A,  the  son  of  B,  and  C,  the  son  of  D,  fall  out  and 
fight.  A  is  beaten,  and  runs  home  to  bis  father  all  bloody.  B  takes  hie 
staff,  runs  to  the  field,  three  quarters  of  a  mile  off,  and  strikes  C  that  he 
dies.  It  was  held  not  murder  in  B,  but  sudden  beat  and  passion.  East  & 
Blackstone  both  cite  this  case,  and  while  some  of  the  elementary  writers 
criticise  this  illustration  of  the  rule  by  saying  that  the  blow  was  inflicted  by 
a  weapon  not  likely  to  produce  death,  it  still  serves  to  show  the  view  taken 
of  the  question  by  the  earlier  writers  on  criminal  law,  and  whether  that  de- 
cision turned  upon  the  one  question  or  the  other  is  immaterial  in  determin- 
ing the  question  presented  here. 
•   In  this  case  the  jury  returned  a  verdiot  of  manslaughter,  and  it  is,  there- 
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tore,  maintained  that  no  error  existed  by  reason  of  the  failure  of  the  court 
to  instruct  the  jury  as  to  the  right  oT  the  parent  to  protect  the  child.  It  is 
impossible  to  say  what  effect  a  proper  instruction  as  to  manslaughter  would 
have  had  on  the  minds  of  the  jury  as  to  the  duration  of  the  punishment  for 
the  crime  of  which  the  accused  was  found  guilty.  It  Is  manifest  that  under 
the  instructions  given,  the  appellant  was  either  guilty  of  murder  or  entitled 
to  an  acquittal  on  the  ground  of  self-defense,  and  if  the  question  of  provoca- 
tion, caused  by  the  beating  of  appellant's  daughter,  had  been  inserted  in  the 
instruction,  the  verdiot  as  to  the  term  of  punishment  might,  and  doubtless 
would,  have  been  lessened.  The  jury  should  have  been  told  as  a  matter  of 
law  that  the  father  had  the  right  to  protect  the  person  of  his  daughter  from 
great  bodily  barm,  even  against  the  assault  and  battery  of  the  husband,  and 
further,  that  if  they  believed,  from  the  testimony,  the  daughter  of  the  ac- 
cused, prior  to  the  day  on  which  the  deceased  lost  his  life,  bad  been  assaulted 
and  beaten  by  her  husband  so  as  to  endanger  her  life,  or  he  had  inflicted 
upon  her  person  great  bodily  injury,  and  that  the  accused  was  apprised  of 
that  fact,  and  if  they  further  believe  that  the  assault  and  battery  of  the  wife 
was  renewed  on  the  night  of  the  31st  of  May,  and  that  he  was  informed  of 
that  fact,  the  accused  had  the  right  to  arm  himself  and  go  to  the  residence 
of  the  deceased  to  protect  his  daughter  from  the  personal  violence  of  the 
husband,  and  if,  on  reaching  the  place  of  trouble,  he  found  his  daughter 
and  her  children  expelled  from  their  homes  into  the  street  by  the  deceased, 
and  suddenly  meeting  with  the  deceased  in  sudden  heat  and  passion  caused 
by  the  beating  and  ill-treatment  of  the  wife  from  the  appearances  then  sur- 
round injg, them,  shot  the  deceased  when  not  in  his  necessary  self  defense  and 
without  malice,  he  is  guilty  of  manslaughter. 

In  ordinary  cases  of  homicide,  where  the  party  kills  when  there  is  no  rea- 
sonable ground  for  belief  on  his  part  of  immediate  danger  of  great  bodily 
barm,  the  offense  is  murder.  Not  so  when  the  husband  pursues  the  adul- 
terer and  takes  his  life  before  there  is  time  for  his  passions  to  subside,  or  the 
father  flying  to  the  relief  of  the  child,  whose  life  has  been  endangered  by 
repeated  cruelty  of  the  husband.  In  all  such  cases  the  parent  exercises  no 
greater  right  than  nature  has  assigned  to  the  beasts  of  the  field  that  prompts 
them  to  fly  to  their  offspring  when  in  danger  of  bodily  harm. 

The  error  in  failing  to  give  such  an  instruction  as  the  one  indicated,  be- 
comes the  more  apparent  when  considering  the  qualification  annexed  to  the 
instruction  in  regard  to  self  defense.  That  qualification  reads:  "Unless  by 
his  own  wrongful  act  he  makes  the  harm  or  danger  to  himself  necessary  or 
excusable  on  the  part  of  said  Cady."  What  wrongful  act  had  been  commit- 
ted by  the  accused  is  not  developed  by  the  testimony,  unless  it  consisted  in 
his  going  to  the  house  of  bis  daughter  in  order  to  protect  her.  The  jury 
may  have  so  considered  it,  and  treated  this  case  with  no  greater  right  on  the 
part  of  the  father  to  Interfere  for  the  protection  of  the  daughter  than  if  he 
bad  been  an  entire  stranger  to  both  the  wife  and  husband.  This  qualifica- 
tion should  be  eliminated  from  the  instruction,  and  while  the  jury,  in  the 
-exercise  of  a  humane  feeling,  have,  by  their  verdict,  lessened  the  rigor  of  the 
law  as  expounded  by  the  court,  nevertheless  the  appellant  was  entitled  to 
have  considered  by  the  jury  bis  rights  as  parent,  and  the  provocation  that 
prompted  him  in  the  endeavor  to  protect  his  daughter  from  the  cruel  assaults 
of  her  husband. 
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The  judgment  is,  therefore,  reversed  and  cause  remanded,  with  diracHana 
to  swapd  tjie  appellant  a  new  trial  and  for  proceedings  consistent  with  this 
opinion- 


MARION  NATIONAL  BANK  v.  ABELL'S  ADM'X. 
(Filed  March  2fl,  1889.) 

1.  Evidence— Rule  to  produce  books— The  court,  in  behalf  of  a  party  to  an 
aofcion,  may,  by  rule,  compel  the  adverse  party,  or  one  who  is  not  a  party  to 
the  action,  to  produce  in  court  any  documents  in  bis  possession  to  which  the 
person  applying  for  the  rule  has  an  exclusive  right  or  a  right  in  com  men 
with  another.  But  the  court  will  not  thus  require  the  production  of  books 
or  documents  in  which  the  party  applying  for  the  rule  has  no  right  or  inter- 
est. If  the  party  having  the  custody  of  the  books  or  documents  testifies  as 
to  their  contents,  be  may  then  be  compelled  to  produce  them  for  the  inspec- 
tion of  the  parties,  but  not  in  advance  of  that  time. 

In  this  action  by  an  administrator  against  the  snrviving  partners  of  his 
Intestate  for  a  settlement  of  partnership  accounts,  the  plaintiff  asked  for  a 
rule  against  appellant,  the  bank  with  which  the  several  firms  of  which  it 
was  alleged  plaintiff's  intestate  was  a  member  kept  their  accounts,  and  filed 
an  affidavit  stating  that  he  had  employed  expert  bookkeepers  to  examine 
said  accounts,  and  that  such  an  examination  was  necessary  to  the  prepara- 
tion of  his  case.  The  rule  was  awarded,  and  from  an  order  making  it  abso- 
lute this  appeal  is  prosecuted.  Held— That  the  court  erred  in  awarding  the 
rule.  When  the  offioers  of  the  bank  testify,  but  not  in  advance  of  that  time, 
they  may  be  required  to  produce  the  bank  books  for  inspeclotn,  by  the  parties 
and  their  attorneys,  of  the  accounts  between  the  bank  and  the  several  firms 
of  which  it  is  alleged  plaintiff's  intestate  was  a  member. 

2.  Same— A  party,  preparatory  to  bringing  suit  on  documents  in  bis  ad- 
versary's possession  in  whiob  he  has  an  interest,  may  maintain  an  action  in 
the  nature  of  a  bill  of  discovery  in  order  to  compel  their  production  in  court 
that  they  may  be  delivered  up  to  him  if  bis  right  to  them  is  exclusive,  or 
that  he  may  obtain  a  copy  if  bis  right  to  them  is  in  common  with  h|s  ad* 
versary. 

8.  Same— Letters— A  party  to  an  action  may,  by  rule,  reqplre  the  produc- 
tion of  letters  he  has  written  to  his  adversary,  for  the  purpose  of  using  them, 
as  evidence  of  a  contract  between  them. 

4.  Final  order— An  appeal  may  be  prosecuted  from  an  order  making  abso- 
lute a  rule  requiring  the  production  of  books. 

Rountree  $  Lisle  for  appellant. 

Avritt  $  Russell  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellee,  as  the  administratrix  of  her  deceased  husband,  W.  I.  A  bell, 
filed  her  petition  in  equity  In  the  Marion  Circuit  Court  against  J.  C.  an<| 
H.  B.  Phillips,  surviving  partners  of  ber  husband,  in  which  6he  sought  to 
set  qside  a  settlement  of  tjie  partnership  business  vn^e  between  the  surviv- 
ing partners  and  W.  I.  Abejl's.  Gpwmitfce,  Cajnerop,  wjio  was  appointed  % 
s)jprt  time  before  the  death  of  Abell,  apfl  to  recover  a  large  balance  dp# 
A  bell's  estate  as  profits  arising  from  sa|d  partnership  business.  If  vat 
claimed  that  these  profits  grew  out  of  the  partnership  business  that  was  con- 
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ducted  In  hepapop  and  other  pjaoes.    TbQ  defendants  put  in  issue  the  matter 
of  profits,  unfl  thaf  A  bell  was  a  partner  Id  anv  place  except  in  Lebanon. 

After  $1)30  the  petition,  the  answer,  reply  and  rejoinder,  the  appejlee,. 
Mrs,  AbelJi  filed  an  affidavit  in  the  case,  in  wbfcb  she  stated  that  her  hns- 
bang  and  the  defendants  did  business  as  partners  under  different  names— 
sometimes  uuger  the  firm  name  of  Phillips  &  Bro. ;  sometimes  under  the 
Qtip  name  of  H.  B.  Phillips;  sometimes  under  the  firm  name  of  0.  B,  Phil- 
lips. &  Co.,  opd  probably  under  other  firm  names;  that  they  kept  aoqounts 
with  the  appellant  and  with  its  predecessor,  whose  books  were  in  tbe  posses- 
sion of  the  appellant,  in  eaob  of  said  firm  names ;  that  she  bad  no  persopai 
knowledge  as  to  how  said  accounts  were  kept;  that  she  had  employed  expert 
bookkeepers  to  examine  said  accounts;  that  it  was  necessary  for  the  prepara- 
tion of  her  case  that  they  should  examine  them  ;  but  tbe  bank  officers  refused 
to  let  her  experts  make  the  examination.  Upon  the  tiling  of  this  affidavit 
tbe  court  issued  a  ruje  against  the  appellant  to  sbow  cause  why  it  should 
not  allow  tbe  examination  to  be  made.  Its  response  denying  the  appellee's, 
right  to  make  the  examination  was  overruled  and  the  rule  made  absolute, 
and  the  appellant  superseded  and  appealed  to  this  court. 

It  seems  to  be  well  settled  that  the  court,  in  behalf  of  a  party  to  an  action, 
may,  by  suit,  compel  such  party's  adversary  to  produce  into  court  any  docu- 
ment that  he  may  have  in  bis  possession,  to  which  such  party  bas  an  exclu- 
sive right  or  a  right  in  common  with  his  adversary,  if  it  appear  that  such 
document  is  material  to  the  maintenance  of  his  contested  rights.  Also  a 
person  preparatory  to  suing  his  adversary  on  documents  in  bis  adversary's 
possession,  in  wbich  he  has  an  exclusive  interest  or  an  interest  in  common 
with  his  adversary,  may  maintain  an  action  in  the  nature  of  a  bill  of  dis- 
covery against  him  in  order  to  compel  him  to  produce  tbem  into  court  to  be 
delivered  up  to  him  if  bis  right  to  them  is  exclusive,  or  to  obtain  a  copy  of 
them  if  his  right  to  them  is  in  common  with  bis  adversary.  Also,  a  party 
to  a  suit  may  aoquire,  by  the  court's  rule,  his  adversary  to  produce  not 
merely  documents  upon  whioh  suit  may  be  brought,  but  letters  written  by 
him  to  his  adversary  for  tbe  purpose  of  using  tbem  as  evidence  of  a  contract 
between  them.  Also,  a  party  to  a  suit  may,  by  the  aid  of  tbe  court's  rule, 
compel  a  person,  not  a  party  to  tbe  suit,  to  produce  into  court  any  docu- 
ments in  his  possession,  to  whinh  such  party  bas  either  an  exclusive  right  or 
right  in  common  with  his  adversary  or  other  person,  proper  orders  being 
taken  f*»r  the  preservation  of  such  documents  and  the  restoration  of  them  to 
the  persons  who  are  required  to  surrender  them,  and  who  have  a  right  to 
thplr  nijgfcridy. 

Ifere,  it  is  not  claimed  that  the  appellee  has  any  right,  title  or  interest  in 
the  books  of  the  bank.  All  that  is  claimed  is  that  said  firms,  under  their 
various  firm  names,  made  deposits  in  tlte  bank  and  checked  on  them  from 
time  to  time;  that  the  appellee  does  not  know  how  these  accounts  standi  nor 
tbe  number  of  firm  names  tbat  appear  on  the  books  of  the  bank  as  having 
had  dealings  with  It,  but  tbat  the  hooks  will  show  these  things,  and  she 
wishes  experts  to  overhaul  tbem  and  report  to  her.  These  officers  of  the 
bank  are  oompetent  to  testify  to  all  these  things.  When  they  give  their 
depositions,  if  they  should  be  taken,  either  side  may  oompel  them  to  produce 
tb#  bank  books  and  submit  tbem  to  the  inspection  of  the  parties  themselves 
and  IbelF  attorneys,  or  either  of  tbem.  for  the  purpose  alone*  of  inspecting 
JJ}e  accounts  between  tbe  bank  and  said  firms;  also,  the  officer  testifying- 
may  be  compelled]  to  give  a  full  statement  of  the  accounts,  item  by  item*  a* 
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they  appear  on  the  books,  and  to  Hie  with  his  deposition  a  transcript  of  said 
accounts.  In  thi9  way,  whioh  is  the  plain  way  pointed  out  by  the  common 
rules  for  the  production  of  evidence,  the  appellee  can  obtain  the  whole  troth 
relative  to  the  firms'  transaction  with  the  bank,  whioh  is  all  that  she  is  en- 
titled to.  No  one  ever  heard  of  a  witness  be i n^  ruled  to  make  known  to 
either  party  what  his  testimony  would  be  until  after  the  case  was  pat  under 
Investigation  and  he  put  upon  the  witness  stand.  We  see  no  good  reason  for 
making  him  submit  his  books  to  either  party  for  his  inspection  in  advance 
of  the  time  that  he  may  be  required  to  introduce  them  as  witnesses  in  the 
case. 

The  appellant  had  the  right  to  appeal  from  the  judgment  making  the  role 
absolute. 

The  judgment  is  ieversed,  with  directions  to  dismiss  the  rule. 


KENTUCKY  SUPERIOR  COURT. 

FALLY,  &o.  v.  STEINFIELD. 

(Filed  March  6,  1889.) 

Conflict  of  laws— Act  of  1856— As  a  general  rule  a  contract  valid  by  the 
laws  of  the  place  where  it  is  made  is  valid  everywhere. 

A  mortgage  executed  and  recorded  in  Indiana,  on  property  having  its  act- 
ual situs  in  that  State,  being  valid  undor  the  laws  of  that  State,  can  not  be 
attacked  hero  as  a  fraudulent  preference  under  the  act  of  1856.  And  it  U 
not  material  that  the  negotiations  for  the  mortgage  were  had  in  Kentucky, 
or  that  the  property  was  afterwards  delivered  to  the  mortgagee  in  Kentucky. 

H.  L.  Stone  and  Dodd  &  Dodd  for  appellants. 

M.  A.  &  D.  A.  Sachs  for  appellee. 

Appeal  from  Louisville  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bnrbour. 

Isaac  Stein6eld,  who  was  a  retail  merchant,  residing  and  doing  businefs 
at  Newburg,  Ind.,  in  contemplation  of  insolvency  and  with  the  design  to 
prefer  Lewis  Stein  field  to  the  exclusion  of  his  other  creditors,  mortgaged  to 
said  Lewis  the  stock  of  goods  in  his  store  at  Newburg  to  secure  him  in  a 
debt  of  83,900.  Lewis  Steinfleld  and  the  appellants,. who  were  also  creditors 
of  the  mortgagor,  resided  in  Louisville.  Ky..  and  this  action  was  brought  by 
the  appellants  in  the  Louisville  Chancery  Court  to  have  the  mortgage  ad- 
judged an  assignment  for  the  benefit  of  all  the  debtor's  creditors  under  the 
statute  prohibiting  preferences  by  insolvent  debtors.  In  addition  to  the 
facts  recited,  it  is  aveiTed  in  an  amended  petition  that  the  preference  com- 
plained of  begun  in  Kentucky  and  was  conducted  in  part  in  Indiana  and 
was  consummated  here,  and  that  the  negotiations  for  the  mortgage  contem- 
plated that  the  goods  should  be  delivered  in  Kentucky,  and  that  they  were 
thereafter  delivered  and  the  transaction  completed  here.  We  can  attach  no 
•importance  to  the  fact  that  the  negotiations  for  the  mortgage  were  bad  in 
-Kentucky*    The  mortgage  was  executed  and  recorded  in  Indiana. 


Digitized  by 


Google 


FALLY,  AC.  V.   STEINFIELD.  983> 

It  is  conceded  that  by  the  laws  of  Indiana  the  common-law  right  of  a 
debtor  to  prefer  creditors  existed. 

It  Is  an  elementary  principle  that  a  contract,  valid  by  the  laws  of  tbeplaoe 
where  made,  is,  generally  speaking,  valid  every  where;  and  we  know  of  no 
exception  to  that  rule  when  applied  to  a  contract  made  by  a  resident  of  the 
State  concerning  his  property  which  has  its  actual  situs  in  that  State.  Surely 
it  will  not  be  claimed  that  a  debtor  living  in  Indiana  can  not  deal  with  his 
property  there  as  he  is  authorized  by  the  law  of  his  State  to  do,  because  he 
has  creditors  in  this  State  Lewis  Stein  field,  having  acquired  his  right  to 
the  property  in  Indiana  by  a  valid  contract,  be  certainly  would  not  lose  that 
right  by  bringing  the  property  Into  Kentucky. 

None  of  the  authorities  cited  by  counsel  conflict  in  the  slightest  with  this, 
rule.  Most  of  tbem  are  cases  where  parties  asserted  claim  to  property 
which  was  in  this  State  at  the  time  the  contract  under  which  they  claim 
was  made  in  another  State,  and  their  right  was  denied  upon  some  other 
ground  than  that  which  would  prevent  them  from  contracting  as  authorized 
by  the  law  of  the  State  where  the  contract  was  made. 

In  Brown  v.  Early,  9  Duvall,  870,  the  act  of  the  nonresident,  which  was* 
adjudged  an  assignment  for  the  benefit  of  creditors,  was  the  conveyance  of 
land  situated  in  this  State 

In  Lehmer  v.  Herr,  1  Duvall,  860,  the  court  declined  to  decide  whether  our 
law,  in  relation  to  involuntary  assignments,  applied  to  the  oase  of  an  assign- 
ment  preferring  certain  creditors,  made  in  Maryland,  so  as  to  make  the 
assignment  fraudulent  as  to  the  personal  property  of  the  assignor  whioh  was. 
In  Kentucky,  and  in  a  contest  between  the  nonresident  assignee  and  an 
attaching  creditor,  sustained  the  attachment  upon  the  ground  of  actual 
fraud. 

The  question  whioh  the  court  avoided  was,  however,  a  very  different  one 
from  that  presented  here.    Lewis  Stein  field  is  not  asking  the  court's  aid  irk 
an  attempt  to  seize  property  in  this  State,  but  is  simply  claiming  the  right 
to  bold  that  which  he  rightfully  acquired  in  another  State. 
The  judgment  dismissing  the  petition  of  the  appellant  is  affirmed. 
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AGRICULTURAL  INSURANCE  CO.  v.  YATES. 

Filed  April  17,  1889.    Appeal  from  Hardin  Circuit  Court.    Opinion  of  the 
oourt  by  Presiding  Judge  Ward,  reversing. 

1.  Insurance— Loss  before  iesual  of  policy— Where  an  application  for  in- 
surance has  been  accepted  by  an  agent  subject  to  the  approval  of  the  com- 
pany at  its  home  office,  and  the  property  is  destroyed  before  the  applicant 
receives  notice  that  his  application  will  not  be  accepted,  he  has  an  enforce- 
able contract  of  insurance. 

2.  Proofs  of  loss— Waiver— Where  no  policy  had  been  issued  at  the  time  of 
the  loss,  the  refusal  of  the  company  to  comply  with  the  demand  of  the  in- 
sured for  a  policy  in  order  that  she  might  make  preliminary  proofs  of  loss 
was  a  waiver  by  the  company  of  its  right  to  require  such  proofs. 

8.  Misrepresentations— A  misrepresentation  as  to  value  will  not  avoid  the 
policy  unless  there  was  a  fraudulent  purpose  to  overvalue  the  property. 

4.  Extent  of  recovery— The  fact  that  the  insurance  was  effected  as  if  the 
insured  was  the  absolute  owner  of  the  property,  when,  in  fact,  she  owned 
only  a  life  estate  therein,  did  not  render  the  contract  void,  there  being  no 
inquiry  made  as  to  the  character  or  extent  of  her  interest.  But  the  contract 
being  to  pay  to  the  insured  such  loss  or  damage  as  she  may  sustain,  not  ex- 
ceeding the  amount  of  the  policy,  she  can  recover  only  the  value  of  her  In- 
terest in  the  buildings  destroyed,  and  not  their  full  value. 

5.  H.  Bush  for  appellant';  J.  P.  Hobson  for  appellee. 

ARMSTRONG  &  CO.  v.  DARBRO,  &o. 

Filed  April  17,  1889.    Appeal  from  Carroll  Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Unrecorded  lien— Notice— A  bona  fide  lien,  though  unrecorded,  will 
prevail  over  the  olaim  of  an  execution  oredltor  who  has  actual  notice  of  the 
lien  at  any  time  before  the  property  is  sold  under  the  execution. 

9.  Sales  of  f>ersonal  property— Lien— While  a  sale  of  personal  property  with- 
out a  change  of  possession  is  void  as  to  creditors,  yet  the  purchaser  has  a 
lien  upon  the  property  for  any  sum  which  he  may,  in  good  faith,  have  paid 
thereon,  and  this  lien  will  prevail  over  the  claim  of  a  creditor  who  has  no- 
tioe  thereof  before  he  has  subjected  the  property  to  sale. 

Gaunt  &  Downs  for  appellants;  Winslow  &  Win  slow  for  appellees. 

MAYOR  AND  CITY  COUNCIL  OF  HICKMAN  v.   BUCHANAN. 

Filed  April  17,  1889     Appeal  from  Fulton  Circuit  Court.    Opinion  of  the 

court  by  Judge  Barbour,  affirming. 

Towns  and  cities— Power  to  employ  attorney— A  city  council  Is  not  author- 
ized to  employ  counsel  in  every  case  that  may  be  of  interest  or  benefit  to  the 
city  without  regard  to  the  character  of  that  interest. 

The  county  judge  having  refused  an  application  for  lioense  to  retail  liquors, 
which  prevented  a  city  in  the  county  from  granting  lioense,  the  city  council 
oonoeiving  that  the  refusal  of  the  county  judge  to  grant  the  lioense  was 
arbitrary,  and  would  result  in  depriving  the  city  of  a  large  part  of  its  reve- 
nues, employed  attorneys,  at  an  agreed  fee,  to  take  such  legal  steps  as  wouW 
be  necessary  to  secure  the  license  for  which  application  had  been  made,  the 
applicant  himself  having  abandoned  his  application.  Proceedings  against 
the  county  judge  for  a  mandamus  were  instituted  in  the  name  of  the  appli- 
cant, resulting  in  the  granting  of  the  lioense,  and  thereupon  the  city  granted 
its  lioense  and  received  the  tax.  This  action  was  then  instituted  by  appel- 
lees, city  taxpayers,  to  enjoin  the  city  council  from  paying  their  attorneys 
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any  fee  for  their  services.  Held— That  the  employment  of  counsel  by  the 
oity  council  was  unauthorized,  and  appellees  were  entitled  to  the  relief 
sought  by  them  and  granted  by  the  lower  oourt. 

Tyler  &  Tyler  and  Campbell  for  appellants;  Smith  &  Bobbins  for  appel- 
lee. 

COLLINS  v.  ALVERY. 

Filed  April  17,  1889.    Appeal  from  Hardin  Cirouit  Court.    Opinion  of  the 
oourt  by  Judge  Barbour,  affirming. 

1.  Contracts— Consideration— Appellant,  as  an  inducement  for  appellee  to 
8usborlbe  to  the  capital  stock  of  a  corporation,  proposed  to  guarantee  to  her 
a  dividend  of  10  per  cent,  upon  all  of  her  paid-up  stock  if  she  allow  him  the 
dividends  actually  earned  by  the  company.  This  proposition  was  aocepted, 
and  appellee  subscribed  the  amount  proposed  and  appellant  gave  to  her  a 
writing  whereby  he  agreed  to  pay  her  "a  10  per  cent,  dividend"  on  the 
amount  of  her  paid-up  stock  in  the  corporation  referred  to.  Appellee  paid 
the  amount  of  her  subscription.  Held— That  the  contract  Is  binding  upon 
appellant.  It  is  based  upon  a  sufficient  consideration  and  is  not  Illegal. 
Nor  can  the  agreement  be  restricted  to  the  payment  of  the  dividend  for  one 
year.  It  must  be  construed  as  continuing  during  the  life  of  the  company, 
whioh,  unless  sooner  ended  by  the  act  of  the  stockholders,  is  to  continue,  as 
fixed  by  the  articles  of  incorporation,  for  a  period  of  twenty  years. 

2.  Evidence  to  explain  writing— If  the  writing  can  be  regarded  as  ambigu- 
ous, extrinsic  olrcu instances  are  competent  to  explain  its  true  meaning. 

Montgomery  &  Poston  for  appellant;  J.  P.  Hobson  for  appellee. 

MORSE  &  CO.  v.  MoALPIN,  POLK  &  HEBBARD. 

Filed  April  17,  1889.  Appeal  from  Henderson  Circuit  Court.  Opinion  of 
the  oourt  by  Judge  Bowden,  withdrawing  former  opinion  and  affirming. 
A  power  of  attorney  empowering  the  attorney  to  represent  creditors  in  a 
bankrupt  proceeding  authorized  only  three  things  to  be  done  by  the  attorney 
— first,  to  attend  meetings  or  sittings;  second,  to  vote  at  the  same;  and 
third,  to  aooept  for  the  signers  of  the  power  of  attorney  the  appointment  of 
assignee.  The  concluding  words  were :  "Or  for  any  other  purpose  in  our 
interest  whatsoever. ' '  Held— That  the  attorney  was  not  authorized  to  do 
any  act  outside  of  the  bankrupt  proceedings  to  whioh  the  power  of  attorney 
related;  and,  therefore,  was  not  authorized  to  enter  into  an  agreement  to 
release  the  bankrupt  in  consideration  of  his  surrendering  to  the  assignee 
property  whioh  was  exempt,  the  agreement  not  being  a  part  of  the  bankrupt 
proceedings.  The  concluding  words  of  the  power  must  be  referred  to  the 
general  purpose  for  which  it  was  given,  whioh  is  to  represent  the  constitu- 
ent in  the  legal  proceedings  to  whioh  it  relates. 

H.  F.  Turner  and  R.  H.  Cunningham  for  appellants;  Hughes  &  Hughes 
tor  appellees. 
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KENTUCKY  COURT  OF  APPEALS. 


JENKINS  v.  BASS. 
(Filed  March  23,  188ft.) 

1.  Bills  and  notes— Extrinsic  evidence  to  explain— Where  a  promissory  note* 
signed  by  two  obligors  reads:  "We  promise  to  pay  to  the  order  of  myself," 
etc.,  extrinsic  evidence  is  competent  to  show  which  of  the  two  obligors  was* 
intended  as  the  payee. 

2.  Same— Assignment— Where  a  promissory  note  is  made  payable  to  one  of 
two  obligors  the  other  obligor  is  bound  thereon  to  the  payee,  and  if  the  payee 
endorses  the  iiote  to  a   third  person  both  obligors  are  bound  thereon  to  the* 
endorsee. 

3.  Same— Under  our  statute  a  person  who  makes  a  promissory  note  pay 
able  to  himself  may  become  bound  thereon  to  another  person  by  writing  his 
name  on  the  back  or  the  note  and  delivering  it  to  such  person. 

Dulaney  &  Mitchell  for  appellant.. 
Wright  &  McElroy  for  appellee. 
Appeal  from  Warren  Circuit  Court. 
Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  James  L.  Jenkins,  declared  on  a  writing  that  reads  as  fol- 
lows: 

"Bowling  Green,  Ky.,  July  8,  1886. 

"Sixty  days  after  date  we  promise  to  pay  to  the  order  of  myself  |3ti0,  value 
reoeived,  negotiable  and  payable  at  Warren  Deposit  Bank  without  defalca- 
tion. 

"E.  R.  MUKKELL, 
"J.  V.  BASS." 

Endorsed  on  the  back  of  this  writing  is  the  following:  "Pay  to  James  L. 
Jenkins  or  order.     E.  R.  Murrell." 

The  appellant,  as  the  above-named  assignee,  declared  on  this  writing  as  a 
promissory  note,  and  sought  to  recover  judgment  on  it  against  E.  R.  Mur- 
rell and  the  appellee,  J.  Y.  Bass,  as  the  makers.  E.  R.  Murrell  made  no 
defense,  but  the  appellee,  Bass,  filed  a  general  demurrer  to  the  petition,, 
which  the  lower  court  sustained.     The  appellant  then  filed  an  amended  peti- 
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tioD,  in  which  he  alleged  that  the  note  was  executed  by  E.  R.  Murrell  and 
the  appellee,  Bass,  for  the  purpose  of  enabling  the  former  to  borrow  money 
upon  it ;  but  it  was  not  known  at  the  time  the  note  was  signed  from  whom 
he  oould  or  would  obtain  the  money.  So  Murrell  and  the  appellee,  Bass, 
agreed  that  a  space  should  be  left  in  the  note  for  the  purpose  of  inserting 
the  name  of  the  lender  as  the  payee,  or  that  Murrell  might  insert  the  name 
of  himself  as  payee,  and  by  an  endorsement  on  the  back  of  the  note  order 
the  same  payable  to  whomsoever  he  obose;  that  pursuant  to  the  authority  of 
the  appellee,  Bass,  Murrell  wrote  the  word  "myself"  in  said  epaoe,  which 
Word  he  intended  to  represent  his  own  proper  name;  and  thereafter,  Murrell 
having  sold  said  note  to  the  appellant  for  value,  be  endorsed  tbe  same  to  ap- 
pellant by  writing  his  name  across  the  back  of  it,  which  was  pursuant  to 
•the  authority  of  the  appellee. 

Tbe  lower  court  sustained  a  demurrer  to  this  amended  petition,  and  the 
appellant,  declining  further  to  amend,  bis  action  was  dismissed,  and  tbe 
case  is  here  by  appeal. 

Section  18  of  chapter  22  of  the  General  Statutes  reads:  "Whenever  a 
promissory  note  is  made  by  tbe  obligor  payable  to  himself  or  to  his  order, 
and  is  signed  on  tbe  back  thereof  by  the  said  obligor  and  then  delivered, 
such  signature  and  delivery  shall  operate  as  a  promise  to  pay  the  face 
of  the  note  at  maturity  to  the  party  to  whom  tbe  same  shall  have  been  de- 
livered, and  such  party  may  fill  up  the  blank  with  words  of  promise  and 
recover  thereon  in  the  same  manner  as  if  such  party  had  been  named  at 
payee  in  tbe  note,  and  such  note  shall  be  assignable  as  are  other  promissory 
notes. ' ' 

According  to  common  law  principles  a  promissory  note  made  payable  by  a 
person  to  himself  creates  of  itself  no  liability  upon  him  to  pay  it.  This  is 
so,  not  for  the  reason  that  it  is  contrary  to  public  policy,  Immoral  or  illegal, 
but  for  the  reason  that  a  person  can  not  contract  with  himself.  So  tbe  stat- 
ute supra  provides  that  a  person  who  makes  a  promissory  note  payable  to 
himself  may  become  bound  thereon  to  another  person  by  writing  his  name 
on  the  baok  of  the  note  and  delivering  it  to  such  person.  In  such  case  he 
becomes  bound  upon  the  writing  as  his  promissory  note  to  such  person.  In 
the  case  at  bar,  if  the  name  of  E.  R.  Murrell  instead  of  the  word  '•myself 
had  appeared  on  the  face  of  the  note  as  payee,  it  will  not  be  denied  that  he, 
by  wriitng  his  name  on  the  back  of  the  note  and  delivering  it  to  tbe  appel- 
lant, would  have  become  bound  thereon  to  the  appellant.  In  the  case  just 
supposed  is  there  any  reason  why  the  appellee  would  not  have  been  bound 
to  E.  R.  Murrell  on  said  note?  It  is  true  that  Murrell  would  not  have  been 
bound  to  pay  himself,  not,  as  above  suggested,  because  it  was  contrary  to 
public  policy,  immoral  or  illegal,  but  because  he  could  not,  in  tbe  nature  of 
things,  be  a  debtor  to  himself;  but  the  appellee  oould  become  debtor  to  him, 
and  by  signing  a  note  as  payor,  with  E.  R.  Murrell  as  payee,  he  would  make 
himself  debtor  to  E.  R.  Murrell  the  amount  the  note  called  for.  Would  the 
fact  that  E.  R.  Murrell 's  name  was  also  signed  to  the  note  as  payor  render 
the  note  unobligatory  upon  the  appellee?  We  think  not.  The  fact  that  he 
also  signed  the  note  as  payor  would  not  render  it,  in  any  sense  whatever, 
vicious;  but  he  would  not  be  bound,  as  above  suggested,  simply  for  tbe  rea- 
son that  be  could  not  bind  himself  to  pay  himself  a  debt.  Had  a  married 
woman  signed  with  the  appellee  her  act  would  have  been  void,  but  neverthe- 
less the  appellee  would  have  been  bound  for  the  whole  amount  of  the  note. 
£o,  likewise,  he  would  have  been  bound  to  E.  R.  Murrell   if  his  name  had 
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l»een  expressed  Id  the  note  as  payee,  notwithstanding  the  fact  that  he  did 
the  nude  aot  of  trying  to  make  himself,  in  conjunction  with  the  appellee, 
-debtor  to  himself.  So,  also,  in  the  case  supposed,  had  E.  R.  Murrell  assigned 
the  note  to  the  appellant  the  appellee,  without  doubt,  would  have  been 
bound  to  him  on  the  note,  and  under  the  statute  supra  E.  R.  Murrell  would 
have  been  also  bound  to  the  appellant. 

It  is  also  contended  that  as  the  word  "myself"  as  used  in  the  writing  re- 
fers equally  to  E.  R.  Murrell  or  the  appellee  as  payee,  parol  evidence  can 
not  be  Introduced  for  the  purpose  of  showing  which .  one  was  meant.  This 
is  a  mistake.  Such  evidence  will  not  contradict  the  writing.  Here  the  note 
names  a  payee,  and  this  payee  is  one  of  two  persons,  but  the  writing  does 
not  inform  us  which  one  is  the  person  meant  as  the  payee.'  Now,  to  show 
by  extrinsic  evidenoe  which  one  of  the  two  persons  was  meant  is  admissible. 
Such  evidence  does  not  contradict  the  writing,  but  merely  explains  whioh 
of  two  persons  the  pronoun  "myself"  refers  to  as  the  payee,  the  pronoun 
"myself"  certainly  referring  to  the  one  or  the  other  as  such  payee.  The 
rule  is,  without  exception,  as  far  as  we  have  been  able  to  ascertain,  that  if 
a  payee  is  expressed  in  a  note,  but  in  such  manner  as  leaves  it  ambiguous  as 
to  the  particular  person  meant,  extrinsic  evidence  may  be  resorted  to  for  the 
purpose  of  showing  that  fact.  (2  Parsons  on  Contracts,  section  650;  McCul- 
lough  v.  Wainright,  14  Pa.  St.,  171.) 

In  Jackson  v.  Sell,  11  Johnson,  901,  it  is  said:  "You  must  always  look 
beyond  the  Instrument  itself,  to  some  extent,  in  order  to  ascertain  who  is 
meant."  In  Garrison  v.  Owens,  1  Penn.,  471,  it  was  held  that  parol  evi- 
denoe was  admissible  to  show  in  what  capacity  a  person  signed  his  name— 
whether  as  witness  or  party  to  the  contract. 

In  the  case  of  Kinney  v.  Flynn,  2  R.  I.,  319,  the  action  was  on  an  instru- 
ment of  this  kind:  "I.  O.  U.  the  sura  of  $160,  which  I  shall  pay  on  demand  to 
you."    Signed,  etc.    Parol  evidence  was  admitted  to  show  who  "you"  was. 

It  is  not  oompetent  to  show  what  the  parties  secretly,  and  in  fact  in- 
tended when  such  intention  contradicts  the  written  contraot,  but  when  the 
inquiry  is  what  they  meant  by  the  use  of  certain  words  in  the  writing 
whioh,  as  therein  used,  are  ambiguous,  extrinsic  evidence  is  always  admis- 
sible. (1  Greenleaf  on  Evidence,  section  28.)  So  it  seems  to  be  clear  that 
parol  evidence  is  admissible  to  show  who  the  parties  meant  by  the  word 
" myself"  as  the  payee.  This  being  shown,  it  would  follow  that  the  other 
party  would  be  bound  on  the  note  as  payor  to  such  payee. 

The  petition,  as  amended,  set  out  a  cause  of  action  against  the  appellee, 
and  the  demurrer  to  the  amended  petition  should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded,  with  directions  for 
further  proceedings  consistent  with  this  opinion. 


ALEXANDER,  &c.  v.  GISH,  &c. 
(Filed  December  11,  1888.) 
Injunctions— Suit  on  bond— In  an  action  by  numerous  taxpayers  of  a 
-county  against  the  county  judge  and  others,  an  injunction  was  obtained  re- 
straining the  defendants  from  levying  and  collecting  a  tax  to  pay  certain 
county  bonds  issued  in  payment  of  a  railroad  subscription.  Pending  the 
action   the  appellants,  bondholders,  were  made  defendants  upon  their  own 
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motion,  and  upon  their  joint  petition  the  action  was  transferred  to  th* 
United  States  Circuit  Court:  and  a  judgment  was  rendered  in  that  court 
that  the  injunction  be  dissolved  upon  the  face  of  the  petition  and  exhibit  a 
filed  therewith.  Subsequently  a  final  judgment  was  rendered  by  that  court 
dismissing  the  action.  In  this  action  by  appellants,  suing  for  themselves 
and  all  holders  of  the  county  bonds  referred  to.  against  the  plaintiffs  in  the 
injunction  suit  and  the  sureties  in  the  injunction  bond,  the  plaintiffs  allege- 
in  their  petition  that  the  injunction  was  wrongfully  obtained,  and  that  by 
reason  thereof  they  and  those  for  whom  they  sue  have  been  kept  out  of  their 
interest  on  said  bonds;  that  the  value  of  the  bonds  has  been  depreciated* 
and  that  they  have  been  put  to  the  expense  for  lawyers1  fees,  etc.  A  demur* 
rer  to  the  petition  was  sustained.     Held— That  this  was  error  because— 

1.  All  the  existing  conditions  are  stated  in  the  petition  which  section  25, 
Civil  Code,  requires  in  order  to  authorize  the  plaintiffs  in  this  action  to  sue 
for  the  other  bondholders,  having  with  them  a  common  interest. 

2.  The  plaintiffs  have  the  right  to  sue  on  the  bond,  although  they  were 
not,  as  they  ought  properly  to  have  been,  parties  defendants  to  the  original 
action  when  the  order  of  injunction  was  made,  as,  by  the  terms  of  the  bond, 
the  undertaking  is  to  pay  not  merely  the  persons  specially  designated  as 
defendants  to  the  action  in  which  it  was  executed,  but  to  pay  "all  holders'* 
of  the  bonds  mentioned  the  damages  they,  or  either  of  them,  might  sustain. 

3.  The  order  transferring  the  action  in  which  the  bond  was  executed  ta 
the  United  States  Court  must,  be  presumed  to  have  been  regularly  made, 
and  the  jurisdiction  of  the  latter  court  can  not  be  called  in  question  in  this 
action,  therefore,  the  liability  of  the  sureties  is  the  same  as  if  the  in  junction 
had  been  /llssolved  by  the  court  in  which  the  action  was  instituted. 

4.  It  was  not  necessary  for  the  court  to  a.* certain  and  assess  damages  upoo 
the  dissolution  of  the  injunction ;  that  is  necessary  only  where  proceedings, 
on  a  judgment  have  been  enjoined. 

5.  Upon  a  final  judgment  dissolving  an  injunction  a  right  of  action  upon 
the  injunction  bond  immediately  follows  unless  the  judgment  is  superseded. 

D.  M.  Rodman,  M.  C.  Hay  and  E.  H.  Brown  for  appellants. 

Thomas  W.  Brown  for  appellees. 

Appeal  from  JefiVrson  Court  of  Common  Pleas. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

March  18,  1878,  an  act  was  passed  "to  authorize  the  county  of  Mublenborg 
to  compromise  and  fund  its  outstanding  bonded  indebtedness,  issue  bond?, 
and  levy  and  collect  taxes  to  pay  same." 

The  indebtedness  referred  to  therein  was  created  by  a  subscription  on  be- 
half of  the  county  of  1400,000  to  the  capital  stock  of  the  Elizabeth  town  & 
Paducah  R.  R.  Co.,  and  by  reason  of  a  failure  to  promptly  and  regularly 
meet  the  accruing  interest  on  the  bonds  the  indebtedness  had,  when  the  act 
was  passed,  become  so  onerous  as  to  make  it  necessary  to  come  to  some  terms 
of  compromise  with  those  holding  the  bonds,  by  which  new  bonds  for  a  re- 
duced amount  would  be  taken  in  lieu  of  the  old  ones. 

The  funding  process  had  been  going  on  under  the  act,  and  up  to  July, 
1885,  about  I  '50,000  of  the  debt  was  funded  for  f  100,000  of  new  bonds,  taxes 
were  being  levied  to  pay  the  interest  thereon  and  provide  a  sinking  fnnd  for 
the  ultimate  extinguishment  of  the  debt,  when  an  action  was  instituted  by  B. 
H.  Brown  and  about  seven  hundred  others  against  the  sheriff,  county  jodg* 
and  members  of  the  funding  board  created  by  the  act,  and  two  persons,  hold- 
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•*rs  of  the  bonds.  In  that  aotlon  an  Injunction  was  prayed  for,  and,  by  order 
of  the  jr.dge  of  the  Muhlenburg  Circuit  Court,  granted,  restraining  the 
judge  of  the  county  court  and  members  of  the  funding  board,  all  named, 
from  making  any  further  levy  of  taxes  for  the  purpose  of  paying  the  prin- 
cipal and  interest  of  the  bonds  issued  by  the  directions  of  said  funding 
board,  and  also  restraining  the  sheriff  from  proceeding  to  collect  any  taxes 
that  may  have  or  might  he  levied  for  such  purpose.  During  the  pendency 
■of  the  action  in  the  Muhlenburg  Circuit  Court  James  W.  Alexander  and 
'Charles  W.  Trousdale,  upon  their  petition,  "were  respectively  made  parties 
defendants  thereto;  and  upon  their  joint  petition  thereupon  filed  the  action 
was,  by  order  of  that  court,  removed  to  the  United  States  Circuit  Court  for 
the  Sixth  Circuit  and  District  of  Kentucky  at  Louisville. 

November  10,  1885,  a  judgment  was  rendered  in  the  last  mentioned  court 
that  the  injunction  mentioned  be  dissolved  upon  the  face  of  the  petition  and 
exhibits  filed  therewith.  And  February  24,  1887,  a  final  judgment  was  ren- 
dered by  that  court  dismissing  the  action,  and  that  James  Alexander  and 
'Charles  W.  Trousdale  recover  their  costs  in  that  court  and  In  the  Muhlen- 
burg Circuit  Court.  It  was  also  adjudged  that  the  motion  of  the  plaintiff 
to  reinstate  the  injunction  be  overruled. 

This  action  was  instituted  February  26,  1887,  by  appellants,  James  Alex- 
bander  and  Charles  \V.  Trousdale,  suing  for  themselves  and  all  holders  of 
-original  and  compromise  bonds  of  Muhlenburg  county  issued  in  payment  of 
subscription  of  said  county  to  the  Elizabethtown  &  Paducah  R.  R.  Co., 
-against  D.  J.  Glsh  and  numerous  others  named,  some  of  them  the  plaintiff 
In  the  action  Instituted  in  the  Muhlenburg  Circuit  Court,  before  mentioned, 
and  others  of  them  sureties  in  the  injunction  bond,  given  as  a  condition  of 
the  issual  of  the  order  of  injunction  referred  to.  In  their  petition  and 
amended  petition  the  plaintiffs,  appellants,  recite  the  institution  of  the 
action  in  the  Muhlenburg  Circuit  Court,  the  order  of  injunction,  execution 
of  the  bond,  and  final  judarnient  in  the  United  States  Circuit  Court.  They 
■state  the  order  of  injunction  was  wrongfully  obtained,  and  that  by  reason 
thereof  they  and  those  for  whom  they  sue  have  been  kept  out  of  their  inter- 
est on  said  bonds,  the  value  of  the  bonds  have  been  depreciated,  and  they 
nave  been  put  to  expense  for  lawyers'  fees,  etc.  They  pray  judgment  against 
the  defendants,  who  signed  said  bond  as  sureties  only,  for  the  sum  of  $3,000, 
and  agaiust  those  who  were  plaintiffs  in  said  action  in  the  sum  of  $40,000. 

A  demurrer  for  various  causes  set  out  was  filed,  and  upon  the  ground 
'Stated  in  the  opinion  of  the  judge  of  the  lower  court  it  was  sustained. 

By  the  injunction  bond  the  sureties  thereto  undertook,  in  substance,  that 
the  plaintiffs,  whose  names  were  set  out  in  the  caution,  would  pay  the  de- 
fendants, Tinsley,  sheriff,  Morton,  county  judge,  Kittinger  and  others, 
in  em  Iters  of  the  funding  board,  Glenn,  holder  of  original  bonds,  Parks, 
holder  of  compromise  bonds,  and  all  holders  of  original  bonds  and  all  hold- 
ers of  compromise  bonds,  the  damages  not  exceeding  f3,0"0,  that  they  or 
•either  of  them  might  sustain,  by  reason  of  the  order  of  injunction  in  the 
•aotion,  if  the  same  be  adjudged  wrongfully  obtained. 

1st.  All  the  existing  conditions  are  stated  in  the  petition,  which  section  25, 
Civil  Code,  requires  in  order  to  authorize  the  two  plaintiffs  in  this  aotion  to 
*»ue  for  the  other  bondholders,  having  with  them  a  common  interest. 
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3d.  By  the  terms  of  the  injunction  bond  the  undertaking  is  to  pay,  net 
merely  the  persons  specially  designated  as  defendants  to  the  action  in  which 
it  was  executed,  but  to  pay  all  holders  of  either  kind  of  the  bonds  men- 
tioned the  damages  they,  or  either  of  them,  might  sustain.  To  exclude  ap- 
pellants from  the  right  to  sue  on  the  bond  because  they  were  not,  as  they 
ought  properly  to  have  been,  parties  defendants  to  the  action  when  the  order 
of  injunction  was  made,  or  because  they  are  not  named  therein,  would  not- 
only  be  in  disregard  of  an  express  stipulation  in  it,  but  enables  a  designing 
party,  by  making  those  having  a  nominal  interest  defendants,  to  do  irre- 
parable injury  to  those  really  interested. 

8d.  The  oonditlon  upon  which  the  obligors  in  the  bond  we  are  considering 
undertook  to  pay  the  damages  sustained  Is  that  the  order  of  Injunction  be 
adjudged  wrongfully  obtained.  The  order  of  the  Muhlenburg  Circuit  Court 
transferring  the  action  in  which  that  bond  was  executed  to  the  United 
States  Circuit  Court  must  be  presumed  to  have  been  regularly  made,  and 
the  jurisdiction  of  the  latter  court  to  try  the  action  is  not,  nor  can  be,  called 
In  question  in  this  action,  and  consequently  the  liability  of  the  sureties  is 
precisely  the  same  as  if  the  injunction  bad  been  dissolved  by  the  first-named 
court. 

4th.  It  has  been  expressly  decided  by  this  court  that  it  is  only  where  proceed- 
ings on  a  judgment  have  been  enjoined  that  the  court  upon  the  dissolution 
of  the  injunction  is  empowered  to  ascertain  the  damages  and  render  judg- 
ment for  them.  In  all  other  cases  the  remedy  is  on  the  bond.  (  Logsden  v. 
Willis,  14  Bush,  188:  Rankin  v.  Estes,  18  Bush,  428.)  It  was  not,  therefore, 
necessary  or  proper  for  the  United  States  Circuit  Court  to  ascertain  and 
assess  damages  in  this  case. 

5th.  Section  278, Civil  Code, provides  that  the  court,  judge  or  officer  grant- 
ing an  injunction  shall,  in  the  order  granting  it,  fix  the  amount  of  the  bond 
to  be  given,  and  may  prescribe  its  terms.  If  the  terms  be  not  prescribed,  it 
shall  be  to  the  effect  that  the  party  giving  it  will  pay  to  the  party  enjoined 
such  damages  as  he  may  sustain,  if  it  be  finally  decided  that  the  injunction 
oUght  not  to  have  been  granted.  The  terms  prescribed  in  the  bond  in  ques- 
tion are  substantially  the  same  as  are  required  in  section  278. 

A  final  decision  that  an  injunction  ought  not  to  have  been  granted  is,  in 
the  meaning  of  that  section,  equivalent  to  a  final  judgment  dissolving  the 
injunction,  upon  which  immediately  follows  a  right  of  action  upon  the  in- 
junction bond.  And  such  has  been  the  ruling  of  this  court.  (Wood  v.  Lay- 
lock,  3  Met.,  1A3;  Pugh  v.  White,  78  Ky.,  210.)  For  a  final  judgment 
dissolving  an  injunction  is  just  as  much  a  final  determination  that  the  oon- 
ditlon exists  upon  which  the  person  enjoined  may  sue  on  the  bond,  and  his 
right  to  sue  just  as  reasonably  follows  as  is  the  right  of  the  successful  party 
to  an  execution  upon  a  judgment  for  debt.  To  stay  or  prevent  either  the 
unsuccessful  party,  if  he  appeals,  must  supersede,  and  until  he  does  so  there 
is  not,  nor  ought  there  to  be, any  obstacle  to  an  action  on  the  bond  or  enforce- 
ment of  the  judgment. 

We  think  appellants  had  the  right  to  bring  this  action  as  soon  as  the  judg- 
ment was  rendered  in  the  United  States  Circuit  Court,  and  it  was  error  to 
sustain  the  demurrer  to  the  petition  as  amended,  and  the  judgment  of  the 
lower  court  is  reversed  and  cause  remanded  for  further  proceedings  consists 
ent  with  this  opinion. 
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KENDALL  v.  CROUCH. 
(Filed  February  5,  1889.) 

1.  Usury—Limitation— The  statute  limiting  the  right  to  recover  usury 
which  has  been  paid  to  one  year  after  payment  does  not  apply  to  payments 
of  U6ury  made  upon  a  judgment  where  there  has  been  a  reversal  of  the  judg- 
ment, and  the  proceeding  is  to  enforce  restitution. 

2.  Same— Where,  in  the  renewal  of  a  note,  there  is  a  change  of  payee  or  of 
a  part  of  the  obligors,  those  bound  upon  the  old  obligation  will  be  discharged 
because  there  is  a  new  oontract;  but  such  a  novation  is  not  a  payment  of 
usury,  and  if  usury  be  carried  into  the  new  note  it  will,  upon  plea,  be  ex- 
tracted, any  payments  theretofore  made  being  treated,  at.  the  election  of  the 
debtor,  as  paid  upon  principal  and  legal  interest,  although  paid  as  usury. 

A.  H.  Ward  for  appellant. 

T.  T.  Forinan  for  appellee. 

Appeal  from  Harrison  Chancery  Court. 

Opinion  of  the  oourt  by  Judge  Holt. 

This  action  is  upon  a  promissory  note.  The  defense  of  usury  was  inter- 
posed. The  answer  gives  the  appellee  Crouch's  version  of  the  history  of  the 
debt,  stating,  according  to  his  side  of  the  case,  the  various  renewals,  pay- 
ments and  changes  of  obligors. 

The  lower  court,  acting  doubtless  upon  the  idea  that  by  the  ohange  of  ob- 
ligors at  different  times  when  the  note  had  been  renewed,  as  stated  in  the 
answer,  there  had  been  such  a  novation  as  out  off  the  defense  of  usury,  sus- 
tained a  demurrer  to  it  and  rendered  a  judgment  for  the  appellant.  It  was 
replevied  soon  after,  and  then  paid.  An  appeal  was  taken  to  the  Superior 
Court  by  the  appellee  about  twenty- two  months  after  the  rendition  of  the 
judgment  and  about  eighteen  months  after  its  payment,  and  upon  hearing 
it  was  reversed.  Upon  the  return  of  the  cause  the  appellee  sought,  both  by 
rule  and  pleading,  to  get  his  money  back  that  he  had  paid  in  discbarge  of 
the  subsequently  reversed  judgment.  The  appellant  resisted  upon  three 
grounds,  and  issues  were  made  as  to  them  by  proper  pleading.  He  denied, 
first,  that  the  claim  was  usurious,  and  his  version  of  the  history  is  entirely 
different  from  that  of  the  appellee. 

The  latter  claims  that  one  S.  D.  Godman,  with  his  father,  Allen  B.  God- 
man,  as  his  surety,  obtained  a  loan  from  the  appellant  in  1867;  that  the  note 
was  renewed  by  them  several  times,  various  payments  being  made;  that 
after  the  death  of  the  father,  in  1868,  S.  D.  Godman,  in  1869,  renewed  the 
note,  with  Jerry  and  W.  B.  Godman  and  the  appellee  as  his  sureties;  that 
in  1873  W.  B.  Godman  and  the  appellee  became  the  only  sureties  upon  it. 
and  that,  owing  to  payments,  the  entire  amount  of  the  note  then  executed 
was  usury,  and  that  finally  the  note  sued  upon,  dated  March  5, 1878,  and  due 
twelve  months  thereafter,  was  given  by  way  of  renewal  by  W.  B.  Godman 
and  the  appellee,  the  principal  obligor,  S.  D.  Godman,  not  uniting  In  it. 

Upon  the  other  band  the  appellant  claims  that  the  debt  of  1857  was  settled 
in  1869,  and  that  the  note  given  in  the  latter  year  arose  out  of  an  entirely 
different  transaction,  and  was  based  upon  an  altogether  different  considera- 
tion. The  distinguished  counsel  for  the  appellant  attempts  to  demonstrate 
by  calculation  that  his  olieut  is  right,  but  the  trouble  is  that  it  was  impos- 
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slble  to  show,  after  a  lapse  of  twenty  years  or  over,  exactly  what  payment! 
had  been  made  upon  the  debt,  or  at  least  when  they  were  made,  benoe  any 
calculation  can  not  be  otherwise  than  uncertain  ns  to  the  truth  of  the  mat- 
ter. Both  the  lower  court  and  its  commissioner  found  that  his  client  was 
mistaken.  There  was,  at  least,  a  conflict  of  testimony.  In  fact  we  think 
the  weight  of  it  supports  the  appellee's  version  of  the  transaction :  but  in 
any  event  it  was  a  common  law  issue  of  fact,  and  the  conclusion  reached 
below  as  to  it,  and  that  the  entire  amount  of  the  note  sued  upon  was  usury, 
will  not  be  disturbed. 

The  nfxt  ground  relied  upon  by  the  appellant  was  that  the  change  of  ob- 
ligors and  the  extension  of  time  of  payment  for  twelve  months  was  such  a 
novation  as  to  be  equivalent  to  payment,  and  that,  therefore,  the  plea  of 
usury  w,h  unavailing. 

There  was  no  new  party  introduced,  however,  by  the  execution  of  the  last 
note.  There  wus  no  new  obligor  or  new  obligee  or  new  consideration ;  more- 
over, the  claim  upon  which  it  was  founded  was  not  valid  in  law  or  equity. 
The  principal  obligor  in  the  previous  note  was  merely  dropped;  and  it  may 
now  be  regarded  as  settled  law  in  this  State  that  such  a  novation  will  not 
•deprive  the  debtor  of  the  plea  of  usury  if  it  has  in  fact  been  embraced  in  the 
new  note.  Any  payments  theretofore  made  will  be  treated  as  having  been 
paid  upon  the  principal  and  legal  interest  without  regard  to  how  tm-y  were 
in  fact  made  or  received.  They  will  be  so  treated  at  the  election  of  tfce 
debtor,  although  they  were  paid  as  usury;  and  so  far  as  the  usury  has  been 
carried  into  the  new  note  it  is  without  consideration,  and  can  not  be  n-oov- 
ered. 

A  change  of  payee  or  of  a  part  of  the  obligors  will  discharge  those  bound 
upon  the  old  obligation  because  it  is  a  new  contract;  but  it  is  not  a  pay- 
ment of  usury;  and  if  it  be  carried  into  the  new  obligation  as  a  part  of  the 
sum  to  be  paid  upon  it,  it  is  to  that  extent  tainted,  and  the  usury  will, 
upon  plea,  be  extracted.     (Fltzpatrick,  &o.  v.  Apperson's  Ex'tx.  79  Ky.,  2TC  ) 

Finally  the  appellant  urges  that  as  the  appellee  paid  the  judgment  and 
did  not  appeal  for  about  eighteen  months  thereafter,  the  statute  of  limita- 
ti<  n  forbidding  the  recovery  of  usury,  unless  it  be  sued  for  within  a  year 
after  the  payment,  applies,  and  prevents  a  recovery.  (General  Statute*, 
ohapter  71,  article  3,  section  4.) 

The  Civil  Code,  section  745,  gives  a  party  the  right  to  appeal  from  a  judg- 
ment at  any  time  within  two  years  from  its  rendition;  and  the  question, 
now  for  the  first  time  presented  to  this  oourt,  is  whether,  under  these  cir- 
cumstances, the  period  of  limitation  as  to  the  recovery  of  usury  began  to 
run  from  the  time  of  the  payment  of  the  judgment? 

The  unsuccessful  party  to  the  litigation  had  a  right,  as  the  successful 
party  knew,  to  appeal  at  any  time  within  two  years.  The  rights  of  no  third 
-party  were  involved.  It  was  a  matter  between  the  parties  to  the  litigation 
only. 

Even  where  real  estate  is  aliened  after  a  judgment  by  the  successful  party, 
and  the  interest  of  a  third  party  thereby  becomes  involved,  the  right  to  ap- 
peal operates  for  a  reasonable  time  as  notice  to  the  latter,  and  for  that  length 
of  time  he  will  be  affected  as  by  a  lis  pendens,  although  there  has  been  a 
final  judgment  in  the  lower  oourt.  This  rule  is  baaed  upon  expediency  and 
natural  right,  and  is  necessary  to  prevent  a  failure  of  justice.  The  true  rea- 
son for  the  rule  of  lis  pendens  is  not  that  it  amounts  to  a  notice  of  a  litiga- 
tion, but  that  the  alienation  of  the  property  in  litigation  shall  not  prevail 
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to  the  prejudice  of  the  opposing  party.  If  this  were  not  so,  no  litigation 
could  ever  be  brought  to  a  successful  end. 

Mr.  Pomeroy,  in  his  valuable  work  on  Equity  Jurisprudence,  section  684, 
says:  "Even  a  judgment  in  favor  of  the  defendant  does  not  necessarily  at 
once  terminate  the  lis  pendens.  If  the  unsuccessful  party  is  entitled  to  ap- 
peal the  constructive  notice  continues  during  a  reasonable  time  for  an  ap- 
peal to  be  taken."  Even  in  such  a  case,  where  the  rights  of  third  parties 
may  be  affected,  if  an  appeal  be  taken  within  a  reasonable  time,  the  lis 
pendens  is  prolonged  until  the  final  decision,  although  there  has  aheady 
been  rendered  a  judgment  of  a  final  character.  (Debell  v.  Foxwortby.  ft  B. 
M.,  228;  Clark's  Heirs  v.  Farrow,  &c,  in  B.  M.,  4-lfi:  Ludlow's  Heirs  v. 
ICIdd,  8  Ohio,  541.)  In  such  a  case  the  litigation  is  regarded  as  still  con- 
tinuing, at  least  for  a  reasonable  time,  notwithstanding  there  has  been  a 
Unal  decree  by  a  court  of  original  jurisdiction 

In  the  case  now  before  us.  however,  only  the  rights  of  the  parties  to  the 
'Action  are  involved;  and  if  the  doctrine  of  lis  pendens  applies  the  litigation 
should,  from  the  necessity  of  the  case  and  for  the  purpose  of  doing  justice, 
be  regarded  as  still  continuing  during  the  period  given  to  the  party  within 
which  he  may  appenl 

The  reasonable  and  obvious  conclusion,  to  our  minds,  is  that  the  statute 
of  limitation  as  to  the  recovery  of  usury  could  not  commence  to  run  while 
the  judgment  of  the  lower  court  allowing  it  was  in  force.  This  judgment 
said  that  there  was  no  usury  in  the  note  sued  upon;  and  until  it  was  an- 
nulled the  debtor  could  certainly  take  no  steps  to  recover  the  usury, which  the 
judgment  required  him  to  pay.  He  could  only  rid  himself  of  it  by  an  appeal: 
and  be  had  an  absolute  statntnrj  right  to  resort  to  it  at  any  time  within  two 
years.  A  different  view  would  practically  deny  to  the  party  any  benefit 
arising  from  his  right  of  appeal  unless  he  were  able  to  supersede  the  judg- 
ment. It  was  the  reversal  of  the  judgment  of  the  lower  court  which  made 
the  question  of  usury  again  an  open  one.  Until  then  the  matter  was  res 
judicata,  and  it,  therefore,  seems  to  us  that  the  only  statute  of  limitation 
which  was  running  in  the  interim  was  that  relating  to  the  right  to  appeal. 
A  judgment  of  a  court  of  competent  jurisdiction  was  in  force,  declaring 
there  was  no  usury  in  the  debt.  It  required  the  debtor  to  pay  it.  Certainly 
he  could  not,  in  the  face  of  it,  recover  the  n.or.ey  paid  in  satisfaction  of  it 
as  usury.  If  the  rule  applicable  in  case  of  the  alienation  of  real  estate  in- 
volved in  litigation,  and  where  the  rights  of  third  parties  become  involved, 
covered  his  case,  yet  he  would  have  a  reasonable  time  within  which  to  take 
an  appeal;  and  this  would,  protanto.  suspend  the  running  of  the  statute  be- 
cause it  dates  from  the  time  of  payment. 

We  can  conceive  a  case  where  the  party  might  be  guilty  of  such  laches  in 
the  prosecution  of  his  appeal,  when  taken,  as  to  deprive  him  of  right.  But 
no  such  case  is  now  presented.  The  appellee  at  once  took  steps  upon  the  re- 
versal of  the  judgment  to  recover  back  the  money  paid  under  it ;  and  it 
Would  result  in  a  defeat  of  justice  if,  where  a  court  has  erroneously  com- 
pelled a  party  to  do  a  thing,  and  he,  upon  an  appeal  and  a  due  prosecution 
of  it,  has  reversed  the  judgment,  it  could  not  place  him  in  statu  quo. 

The  statutory  limitation  as  to  the  recovery  of  usury  is  not  applicable  to 
such  a  case,  and  the  judgment  is  affirmed. 
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MORTON  v.  CLACK. 
(Filed  February  14,  1889— Not  to  be  reported. ) 

1.  Vendor  and  vendee—  Rescission— Appellee  sold  to  appellant  a  tract  of 
land,  for  which  he  held  a  title  bond  from  P.,  whereby  P.  undertook  to  make 
him  a  general  warranty  deed.  This  bond  appellee  assigned  to  appellant, 
representing  that  P.  had  a  good  and  perfeot  title.  In  this  action  by  appellee 
to  enforce  his  lien  for  purchase  money  he  tenders  to  appellant  a  deed  of 
special  warranty  only,  which,  by  its  terms,  is  expressly  subject  to  all  the 
conditions  contained  in  the  deed  to  P.  That  deed  provides  that  if  at  any  time 
the  property  shall  cease  to  be  used  for  milling  purposes  it  shall  revert  to 
the  grantor.  Appellant  had  no  actual  knowledge  of  the  provisions  of  that 
deed.  Held— That  as  such  a  deed  has  not  been  tendered  to  appellant  as  be 
is  entitled  to  under  his  executory  contract,  appellant  is  entitled  to  rescission 
on  equitable  terms.  While  the  deed  of  P.  was  of  record,  appellant  was  not 
required  to  take  notice  of  its  provisions  in  the  face  of  the  vendor's  representa- 
tions as  to  his  title,  upon  which  appellant  had  the  right  to  rely. 

2.  Parties  to  actions— The  grantor  in  a  deed  is  not  a  necessary  party  to  an 
action  by  one  of  several  grantees  to  reform  it,  where  the  only  question  is  at 
to  the  extent  of  the  interest  of  the  several  grantees  as  between  themselves. 

W.  L.  Porter  and  Lewis  MoQaown  for  appellant. 

W.  P.  D.  Bush  and  Boles  &  Duff  for  appellee. 

Appeal  from  Barren  Circuit  Court.  • 

Opinion  of  the  oourt  by  Judge  Holt. 

December  IB,  1883,  Edwin  Vincent  conveyed  a  small  lot  of  land  to  Thomas 
Walton,  Ivy  Presoott  and  Mary  Poynter.  The  deed  does  not  expressly  define 
the  interest  of  each  of  them,  but,  being  jointly  to  them  must,  upon  its  face* 
be  regarded  as  a  conveyance  to  each  of  a  third  Interest. 

The  deed  oontained  this  provision  :  "It  is  further  expressly  agreed  and 
understood  that  if,  at  any  time  in  the  future,  the  premises  above  described 
shall  cease  to  be  used  for  milling  purposes,  or  the  milling  machinery  be  re- 
moved, then  from  then,  and  in  that  case,  the  above  described  lot  of  land  or 
premises  shall  revert  to  the  said  Edwin  Vincent,  his  heir  and  assigns.  So 
long  as  the  above  conditions  as  above  described  are  strictly  complied  with, 
and  the  said  Edwin  Vincent  will  always  warrant  and  defend  the  right  and 
title  to  said  lot  of  land  during  the  exact  observance  of  the  aforenamed  con- 
ditions by  the  party  of  ihe  second  part,  with  covenant  of  special  warranty.'* 

June  5,  1883,  Mary  Poynter  and  her  husband,  Edmund  Poynter,  sold  to 
the  appellee,  John  P.  Clack,  an  undivided  half  interest  in  the  property. 
Mrs.  Poynter  claimed  to  own  this  much  interest  under  the  purchase  from 
Edwin  Vincent.  They,  at  the  time  of  the  sale,  executed  to  the  appellee  a 
bond  for  title,  which  provides  inter  alia:  "The  parties  of  the  first  part 
bind  themselves  to  make  to  said  Clack,  according  to  deed  made  to  them  by 
Ed.  Vincent,  a  general  warranty  deed  to  said  property  on  or  before  the  day 
of  possession.'' 

The  writing  was  of  course  not  binding  on  Mrs.  Poynter  by  reason  of  her 
coverture,  but  any  question  as  to  it  is  obviated  by  the  fict  that  since  the 
beginning  of  this  suit,  on  March  VI,  1885,  she  and  her  husband,  on  M»y  22, 
1885,  executed  a  deed,  wish  covenant  of  general  warranty,  to  the  appellee  for 
the  half  interest. 
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September  15,  1888.  the  appellee  sold  it  to  the  appellant,  J.  F.  Morton,  for 
|700,  all  of  which  the  latter  paid  by  conveying  to  the  appellee's  wife  another 
tract  of  land,  save  $860,  for  which  sum  he  executed  his  note  to  the  appellee, 
who  brought  this  action  upon  it  and  sought  not  only  a  personal  judgment 
against  the  appellant,  but  one  enforcing  a  lien  upon  the  half  interest  in  the 
property.  When  the  appellee  made  the  sale  to  the  appellant  he  assigned 
him  the  title  bond  held  by  him  (Clack)  upon  the  Poynters. 

Mrs.  Poynter  was  also  made  a  defendant  to  the  action,  as  well  as  one 
Isham  Vincent,  to  whom  Walton  and  Prescott  had  conveyed  their  half  in- 
terest in  the  property.  The  appellant  defended  upon  the  ground  that  Mrs. 
Poynter  had  title  to  but  a  one-third  interest  in  the  property  instead  of  a 
half,  and  that  even  it  was  subject  to  reversion  to  her  grantor  by  virtue  of 
the  olause  above  copied  from  the  deed  from  him.  His  answer  avers  that 
when  he  purchased  the  appellee,  Clack,  represented  to  him  that  he  was  the 
owner  of  a  half  interest  in  the  property,  and  that  when  he  purchased  of  the 
Poynters  they  had  a  good  and  perfect  title  to  it.  The  appellee,  in  his  reply, 
admits  that  the  deed  from  Edwin  Vincent  invested  Mrs.  Poynter  with  but  a 
third  interest  in  the  property ,  but  he  avers  that  she  in  fact  purchased  one- 
half  of  it,  and  that  the  deed,  by  omission  and  mistake,  failed  to  state  that 
such  was  her  interest;  and,  to  the  end  that  this  might  be  corrected,  he  made 
his  reply  a  cross  petition  against  Edmund  Poynter,  Ivy  Prescott  and  Thomas 
Walton.  The  record  fail6  to  show  that  the  latter  was  brought  before  the 
court,  but  bis  deposition  was  taken,  and  he  testified  that  be  was  a  defendant 
to  the  suit;  Prescott,  being  a  nonresident,  was  only  constructively  served. 

It  is  true  Walton  and  Prescott  had  conveyed  all  the  interest  they  appear  to 
have  claimed  to  Isham  Vincent,  and  that  he  had  been  made  a  defendant  to 
the  original  petition;  but  no  pleading  was  filed,  directed  against  him,  Reek- 
ing a  correction  of  the  alleged  mistake  In  the  deed.  It  is  clear  that  Edwin 
Vincent  was  not  a  necessary  party  to  an  action  to  reform  it  in  the  respect 
sought  because  it  was  only  a  question  of  the  extent  of  interest  among  the 
grantees. 

The  testimony  plainly  shows  that  the  claim  of  a  mistake  in  its  execution 
was  well  founded,  and  that  Mrs.  Poynter  was  in  fact  the  purchaser  of  an 
undivided  half  interest  in  the  property.  It  is  unnecessary  to  decide,  bow- 
ever,  whether,  upon  the  record  as  presented,  and  considering  who  were  be- 
fore the  court  and  the  manner  of  bringing  them,  the  lower  court  had  the 
right  and  should  have  reformed  the  deed  for  this  reason. 

The  appellee  tenders  a  deed  of  special  warranty  only  to  the  appellant, 
which,  by  its  terms,  is  expressly  subject  to  all  the  conditions  contained  in 
the  one  from  Edwin  Vincent  to  Walton,  etc.  The  appel  ant  never  accepted 
it.  He  bad  a  right  to  believe,  at  the  time  of  his  purchase,  from  the  terms  of 
the  Poynter  bond  assigned  by  the  appellee  to  him,  that  the  appellee  and  his 
vendor,  Mm.  Poynter,  had  a  perfect  title  to  the  land,  and  that  he  was  ac- 
quiring it  by  his  purchase. 

The  reply  of  the  appellee  admits  that  when  he  traded  with  the  appellant 
be  represented  to  him.  he  was  the  owner  of  one  half  of  the  lot,  and  that 
"Poynter  and  wife  had  a  good  and  perfect  title"  thereto  when  he  purchased 
of  them.  It  is  true  it  also  denies  that  he  "studiously  concealed"  from  the 
appellant  the  conditions  of  the  Vinoent  deed,  and  denies  that  he  made  any 
representations  as  to  its  conditions  except  those  named  in  it;  but  when  the 
entire  pleading  is  considered,  and  it  must  be  oonstrued  most  strongly  against . 
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the  pleader,  it  must  be  regarded  as  admitting  the  averments  of  the  appel- 
lant's answer  as  to  the  representations  made  to  him  by  the  appellee  as  to  bU 
title  at  the  time  of  the  purchase. 

The  appellant  had  a  right  to  rely  upon  them.  It  is  true  the  Vincent  deed 
was  of  record,  but  he  had  no  actual  knowledge  or  notice  of  its  provisions, 
and  be  was  not  required  to  take  notice  of  them  in  the  face  of  the  appellee's 
representations  as  to  his  title. 

It  is  evident  the  appellant,  when  be  purchased,  believed  be  was  thereby 
acquiring  a  good  and  perfect  title  to  the  mill  property.  The  appellee  pro- 
fessed to  sell  him  such  a  right  to  it.  This  he  did  not  and  can  not  do  because, 
granting  that  the  interest  of  Mrs.  Poynter  in  the  purchase  from  Vincent  was, 
as  is  no  doubt  true,  an  undivided  one-half,  and  that  the  record  as  made  up  au- 
thorized the  lower  court  to  reform  the  deed  from  him,  yet  the  property  is 
still  subject  to  reversion  by  the  terras  of  the  conveyance;  it  is  an  uncertain 
tenure:  and  such  a  title  has  not  been  made  or  tendered  to  appellant  as  he 
is  entitled  to  under  the  terms  of  his  executory  contract  of  purchase,  and  it 
is  evident  the  appellee  can  not  comply  with  it. 

The  judgment  is  reversed,  with  directions  to  render  a  judgment  rescind- 
ing, upon  equitable  principles,  the  contract  between  the  appellant  and  ap- 
pellee and  any  conveyances  made  thereunder,  and  for  further  proceedings  Id 
conformity  to  this  opinion. 


MUSGRAVE  v.  PARISH. 
(Filed  March  7,  1889— Not  to  be  reported. ) 

1.  Husband  and  wife— Wife's  earnings— Property  purchased  with  money 
earned  by  the  wife  during  the  existence  of  the  marriage,  and  conveyed  to 
her,  is  subject  to  the  husband's  debts  created  l)efore  the  purchase,  the  hus- 
band being  entitled  to  the  proceeds  of  the  wife's  labor. 

2.  Homestead— Husband  and  wife  eaoh  owned  a  house,  which  was  exempt 
from  execution  for  the  husband's  debts.  Both  houses  were  sold,  and  the 
proceeds  invested  in  other  property,  now  occupied  by  them  as  a  homestead. 
Held -That  the  homestead  is  exempt  from  the  payment  of  debts  from  which 
the  houses  sold  were  exempt,  to  the  extent  that  the  proceeds  of  those  two 
bouses  were  invested  in  the  homestead. 

John  D.  Hill  and  Geo.  H.  Towry  for  appellant. 

A.  Duvall  and  W.  L.  &  F.  Gordon  tor  appellee. 

Appeal  from  Webster  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  evident  from  the  testimony  in  this  case  that  there  was  no  intentional 
fraud  practiced  on  the  creditors  of  Musgrave  by  reason  of  the  conveyance  to 
his  wife  of  the  lot  of  ground  sought  v  to  be  made  subject  to  the  payment  of  hii 
debts.  While  the  wife  had  no  separate  estate  it  is  alleged  and  proven  that 
her  earnings  during  the  existence  of  the  marriage  enabled  her  to  accumu- 
late some  means  that  were  invested  in  this  property  in  good  faith,  and  for 
her  own  benefit.  The  husband  being  entitled  to  tHe  proceeds  of  her  labor, 
the  lot.  was  properly  subjected  to  the  payment  of  appellee's  debt  that  was 
created  prior  to  the  purchase  of  the  homestead,  unless  there  Is  some  other 
reason  for  securing  it  to  the  wife. 

It  appears  that  the  husband  owned  a  house  that  was  sold,  and  the  proceed! 
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invested  in  this  property,  and  there  is  proof  conducing  to  show  that  the 
wife  also  owned  a  house  that  she  had  purchased,  and  was  claiming  as  her 
own.  The  two  houses  were  exempt  from  execution,  and  being  sold  and  the 
proceeds  invested  in  this  property,  to  that  extent  the  wife  should  be  pro- 
tected. It  is  not  material  to  the  creditor  what  becomes  of  the  property  sold 
by  either  the  husband  or  wife  if  that  property  was  exempt  from  execution. 
As  it  could  not  have  been  subjected,  the  sale  and  application  of  the  proceeds 
to  the  purchase  of  other  property,  likewise  exempt,  in  no  manner  injured 
the  creditor.  It  is  not  very  plainly  shown  how  much  or  to  what  extent  the 
exempted  property,  or  its  value  when  sold  went  into  the  house  and  lot, 
bus  from  the  proof  it  is  plain  that  some  of  it  was  so  invested,  and  to  that 
extent  could  not  have  been  subjected. 

The  judgment  below  is,  therefore,  reversed  and  remanded,  with  directions 
to  secure  to  the,  wife,  in  the  sale  of  this  property,  the  value  of  the  exempted 
property,  or  its  proceeds,  that  entered  into  its  purchase  and  payment,  and  for 
further  proceedings  consistent  with  this  opinion. 

Further  proof  may  be  taken. 

("Response  to  a  petition  for  a  rehearing— Filed  April  27,  1889.) 

On  a  petition  for  rehearing  it  is  proper  to  say  that  if  there  were  not  two 
houses  sold,  and  the  proceeds  applied  as  indicated,  the  appellant  will  not  be 
allowed  the  sum  invested  as  indicated  in  the  opinion.  The  proceeds  of  the 
labor  of  the  wife,  unless  derived  from  an  employment  by  or  under  a  third 
person,  belongs  to  the  husband. 

Petition  overruled. 


ADAMS  EXPRESS  CO.  v.  HOEIXO. 

(Filed  March  16,  1889.) 

Res  judietata— Appeals— The  Superior  Court  reversed  a  judgment  in  favor 
of  the  defendant  and  remanded  the  cause  for  further  proceedings.  Upon- 
another  trial  the  circuit  court,  following  the  law  as  Utid  down  by  the  Su- 
perior Court,  rendered  judgment  for  plaintiff,  and  upon  a  second  appeal  the 
Superior  Court  affirmed  the  judgment  and  granted  an  appeal  to  this  court. 
Held— That  the  Superior  Court  having  complete  jurisdiction  of  the  first  ap- 
peal, and  no  appeal  being  then  granted  to  this  court,  this  court  can  not  now 
reverse  a  judgment  following  the  mandate  of  the  Superior  Court,  even  if  it 
differs  from  the  conclusions  reached  by  that  court. 

Breckinridge  &  Shelby  for  appellant. 

D.  G.  Falconer  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  involves  the  liability  of  the  Adams  Express  Co.  for  the  loss  of 
a  package  received  from  the  appellee  by  that  company,  to  be  delivered  in  the 
city  of  New  York  to  Julius  Bien  &  Co.  The  printed  stipulations  of  the  re- 
ceipt for  its  delivery  relieve  the  company  from  liability,  except  for  fraud  or 
gross  negligence,  and  limits  its  liability  to  the  sum  of  $o<),  as  the  value  of 
the  article,  unless  otherwise  expressed.  On  the  trial  in  the  circuit  court,. 
the  loss  of  the  package  having  been  admitted  and  the  company  tendering 
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the  $60,  the  oirouit  court  held  that  do  other  recovery  oould  be  bad,  and  the 
plaintiff,  insisting  that  he  was  entitled  to  recover  the  value  of  the  package, 
appealed  to  the  Superior  Court,  and  that  court  held  that  the  receipt  relied 
on  Tiy  the  company  as  fixing  the  value  at  160  was  not  a  contract  between  the 
plaintiff  and  the  company,  and  in  effect  held  that  the  plaintiff  was  entitled 
to  recover  the  value  of  his  lost  package  if  the  facts  alleged  were  true. 

The  demurrer  was  directed  to  be  overruled  for  further  proceedings.  On 
the  return  of  the  case  an  issue  was  formed,  and  the  court  below,  following 
the  law  as  laid  down  by  the  Superior  Court,  rendered  a  judgment  for  the 
plaintiff  for  the  value  of  the  package,  the  law  and  facts  having  been  sub- 
mitted to  the  judge  without  the  intervention  of  a  jury.  The  value  of  the 
package  was  fixed  at  $800,  and  this  is  sustained  by  the  testimony.  A  second 
appeal  was  taken  to  the  Superior  Court,  and  that  court,  following  the  doc- 
trine recognized  in  the  first  opinion,  affirmed  the  judgment,  and  allowed  an 
appeal  to  this  court.  It  seems  to  us  the  prinoipal  question  was  settled  by 
the  Superior  Court  in  its  first  opinion,  and,  following  that  opinion,  the  cir- 
cuit judge  properly  rendered  a  judgment  for  the  plaintiff,  and  there  is 
nothing  left  for  this  court  to  determine  save  the  question  as  to  the  value  of 
the  package.  It  was  lost  by  the  neglect  of  the  appellant,  and  the  plaintiff 
swears  that  it  was  worth  $300.  He  was  nearly  three  months  engaged  in 
making  the  maps  constituting  the  package,  and  the  estimate  placed  upon 
his  labor  or  its  results  is  not  too  high  from  his  statement.  The  court  below 
finds  that  the  appellee  did  not  know  the  stipulations  contained  in  the  receipt 
as  to  value,  and  that  the  receipt  was  the  ordinary  receipt  of  the  company, 
with  the  blanks  to  be  filled,  and  it  is  evident  that  if  the  receipt  is  not  the 
contract  no  representation  was  made  by  the  appellee  that  misled  the  com- 
pany. We  have  in  faot  nothing  before  us  in  tbis  case,  and  could  not,  if  we 
differed  from  the  conclusions  reached  by  the  Superior  Court,  reverse  the 
judge  of  the  lower  court  for  following  the  mandate  of  a  court  having  full 
and  complete  jurisdiction  of  all  the  issues  made  on  the  appeal.  If,  on  the 
first  appeal,  when  the  law  of  this  case  was  settled  by  the  Superior  Court,  an 
appeal  had  been  allowed,  this  court  would  then  have  bad  full  power  to  re- 
vise the  action  of  the  Superior  Court,  and  the  mandate  would  have  gone 
directly  to  the  court  below.  As  it  is  the  mandate  went  from  the  Superior 
Court,  and  we  are  now  asked  to  reverse  the  judgment  of  the  circuit  judge 
because  he  followed  the  law  as  settled  by  a  oourt  whose  opinion  was  as  bind- 
ing  on  him  as  if  rendered  by  this  court. 

The  court  below  finds  there  was  no  delivery  of  the  package  that  contained 
maps  of  the  geological  survey;  that  no  inquiry  was  made  of  the  plaintiff  as 
to  its  value  by  the  defendant ;  that  the  package  was  lost  by  the  neglect  of 
the  company.  The  fact  that  the  appellant  inserted  the  name  of  the  con- 
signee or  the  place  of  delivery  did  not  estop  him  from  recovering  its  value. 

We  perceive  no  error  in  the  judgment.    It  is  affirmed. 


TOMLIN,  &c.  v.  FRANKS. 
(Filed  March  23,  1889— Not  to  be  reported.) 
1.  Character  of  possession— Acceptance  of  deed— A   testator  executed   his 
will,  valuing  the  real  estate  he  bad  given  or  was  about  to  give  his  children, 
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and  in  two  days  thereafter  executed  deeds  conveying  to  his  children  the  sev- 
eral parcels  as  allotted,  vesting  in  his  daughters  and  their  husbands  a  life 
estate,  with  remainder  to  their  issue,  and  if  none  living  at  the  death  of  the 
life  tenants,  then  the  land  to  revert  to  the  testator's  heirs.  C,  the  husband 
of  one  of  the  daughters,  after  the  death  of  bis  wife,  sold  to  appellees  the  fee 
in  the  land  conveyed  to  him  and  his  wife,  and  he  and  his  wife  having  died 
leaving  no  issue,  the  testator's  heirs  seek  to  recover  the  land  from  appellees, 
who  claim  that  G.  and  wife  held  under  a  parol  gift  of  the  land  from  the  tes- 
tator, of  which  the  will  was  a  ratification,  and  that  they  did  not  have  the 
deed  recorded,  and  were  ignorant  of  the  fact  that  it  had  been  recorded. 
Held— That  the  evidence  shows  that  G.  and  wife  held  under  the  deed,  the 
legal  presumption  being  that  the  deed  was  recorded  at  their  instance,  which 
presumption  is  strengthened  by  the  length  of  time  (twenty  years)  the  deed 
has  remained  undisturbed.  Besides,  it  would  be  a  dangerous  precedent  to 
permit  the  purchaser  from  the  life  tenant  in  such  a  case  to  show  by  parol  a 
holding  contrary  to  deeds  of  record  evidencing  the  title  that  had  been  re- 
corded for  over  twenty  years. 

2.  Life  estate— But  even  if  the  theory  of  appellees  be  correct,  C.  had  only  a 
life  estate  as  tenant  by  the  curtesy,  as  it  is  evident  the  gift  was  not  to  him 
and  his  wife  as  joint  tenants. 

Collins  &  Fenley  and  W.  W.  Dickerson  for  appellants. 

Geo.  G.  Drane  and  T.  H.  Hines  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

John  Franks,  of  the  county  of  Grant,  died  many  years  ago,  leaving  a  last 
will  and  testament,  and  also  several  children  surviving  him.  His  will  was 
executed  on  the  14th  of  July,  in  the  year  1849,  by  which  he  valued  the  real 
estate  he  had  given  or  was  about  to  give  his  children,  and  on  the  16th  day 
of  the  same  month,  and  in  the  same  year,  executed  deeds  conveying  to  his 
children  the  several  parcels  as  allotted,  vesting  in  his  sons  the  absolute  fee 
and  in  his  daughters  and  their  husbands  a  life  estate,  with  remainder  to 
their  issue,  and  if  none  living  at  the  death  of  the  life  tenants,  then  the  land 
to  revert  to  his  heirs -at  law.  One  of  the  devisor's  daughters  married  Perry 
Conyers,  and  the  present  controversy  arises  from  the  following  clause  in  the 
conveyance  to  Conyers  and  wife :  "To  have  and  to  hold  the  said  tract  or 
parcel  of  land  to  the  said  W.  P.  Conyers  and  Susan  Conyers,  his  wife,  and 
to  each  of  them  during  their  natural  lives,  and  on  their  decease  to  descend 
to  the  issue  of  the  said  Susannah,  and  in  failure  of  her  issue  to  revert  to  her 
heirs-at-law. "  Conyers  and  wife  bad  two  children,  both  of  them  dying  be- 
fore their  mother.  Mrs.  Conyers  died  in  June,  1867,  leaving  ber  husband 
surviving  her,  and  on  the  5th  of  September,  1868,  the  husband,  W.  P.  Con- 
yers, 6old  and  conveyed,  with  a  clause  of  special  warranty,  the  land  to  J.  R. 
and  B.  S.  Franks,  the  brothers  of  Mrs.  Conyers,  the  latter  afterwards  con- 
veying his  interest  to  the  appellee,  Clements.  In  the  month  of  June,  in  the 
year  1885,  Conyers,  the  husband,  died,  and  the  other  brothers  and  sisters  of 
Mrs.  Conyers  are  asserting  claim  to  this  land  by  reason  of  the  conveyance 
made  by  the  father  of  Mrs.  Conyers  in  July,  1849,  and  as  her  heirs  at-law. 
The  deed  or  its  execution  was  proven  by  the  two  attesting  witnesses  after 
the  death  of  Franks,  in  October  or  November,  1856,  and  recorded  in  the 
clerk's  office  of  the  Grant  County  Court.  As  a  defense  to  the  action  by  the 
heirs  of  Mrs.  Conyers  the  appellees,  who  purchased  from  her  husband, 
pleaded  that  Perry  Conyers  and  his  wife  entered  upon   this  land  under  a 
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parol  gift  from  the  father  of  Mrs.  Conyers  long  before  the  execution  of  the- 
deed  in  1849,  and  that  the  will  made  by  the  testator  In  that  year  was  a  rati* 
fidation  of  that  gift;  that  they,  Conyers  and  wife,  never  claimed  to  hold 
under  the  conveyance  made  two  days  after  the  execution  of  the  will,  but  ex- 
pressly repudiated  that  instrument.  That  they  never  had  it  recorded,  and 
were  ignorant  of  the  fact  that  It  had  been  acknowledged  or  put  to  record. 
They  further  say  that  when  they  obtained  the  conveyance  from  Conyers, 
they  had  no  notice  of  the  existence  of  the  deed,  and  were  innocent  pur- 
chasers, having  paid  a  full  consideration  for  the  fee  in  this  land.  Conyers 
and  wife,  both  being  dead,  oan  throw  no  light  upon  the  manner  of  their 
holding,  but  it  is  plain,  from  the  record  before  us,  that  the  appellees  knew 
of  the  existence  of  this  deed,  and  the  special  warranty  by  Conyers  to  the  ap- 
pellees, in  the  absence  of  any  other  proof,  would  indicate  his  entry  and  claim 
under  the  conveyance  made  by  his  father  in  law. 

It  seems  that  Conyers  had  purchased  a  small  parcel  of  land,  containing 
about  three  acres,  to  which  Franks  (the  father  in  law)  made  him  a  deed 
attested  by  the  same  witnesses.  These  witnesses  appeared  hefort  the  county 
clerk  in  November,  185fi,  and  proved  the  execution  of  both  deeds,  the  one 
conveying  the  land  in  controversy  to  Conyers  and  wife  for  life,  and  the  other 
conveying  the  three  acres  to  Conyers.  This  was  all  done  on  the  same  day 
and  at  the  same  time  One  of  the  subscribing  witnesses  to  the  two  deeds  is 
dead,  and  the  other  testifies  as  to  the  attestation  and  proof  made  by  him  be- 
fore the  clerk.  He  (Carnes)  has  no  recollection  at  whose  instance  he  ap- 
peared before  the  clerk  in  order  to  prove  the  execution  of  the  two  deeds, 
This  was  in  ISofi,  an  event  transpiring  more  than  twenty  years  before  the 
witness  was  called  on  to  testify,  and  that  his  recollection  must  be  indistinct 
is  evident,  still  the  fact  appears  that  both  deeds  were  proven  and  recorded 
at  the  same  time,  and  for  the  benefit  of  the  same  party,  and  the  presump- 
tion is  strong  that  it  was  done  at  the  instance  of  Conyers  and  wife.  The 
legal  presumption  would  be,  if  unexplained,  that  the  beneficiary  had  the 
deed  recorded,  and  with  the  facts  connected  with  its  record  and  the  length 
of  time  the  deed  has  remained  undisturbed  creates  a  still  stronger  presump- 
tion that  it  was  at  the  instance  of  Conyers.  Besides,  Conyers  knew  the  deed 
was  of  record,  as  this  court  must  conclude.  He  was  advised  to  make  a 
special  warranty  deed,  and    in    fact  did  make  such  a  deed  to  these  appellees. 

Again,  the  decided  preponderance  of  the  testimony  as  to  the  manner  of 
his  claim  shows  that  he  regarded  his  interest  as  confined  to  a  life  estate  only, 
and  it,  therefore,  heems  to  us  that  the  testimony  is  convincing  on  that 
branch  of  the  case.  It  is  proven  by  the  appellees  that  one  of  the  children, 
perhaps  the  administrator,  was  seen  with  this  deed  after  the  death  of  the 
testator.  This  fact  is  denied,  and  there  was  certainly  no  great  incentive  for 
him  to  have  that  deed  recorded,  for,  at  the  date  of  its  record,  Mrs.  Conyers 
and  one  of  her  children  were  living.  These  deeds  to  the  children  were  made 
in  two  days  after  the  will  was  written.  They  all  entered  upon  or  held  the 
land  given  them  by  the  testator,  except,  as  is  now  urged  by  tLe  appellees, 
Mrs.  Conyers,  and  this  defense  is  not  interposed  by  her  or  her  husband,  but 
by  the  purchasers  from  the  husband,  who  are  attempting  to  convert  his  life 
estate  into  a  fee  upon  the  mere  declarations  and  statements  made  by  the  an- 
cestor and  his  daughter  more  than  thirty  years  before  this  suit  was  brought, 
and  when,  at  the  same  time,  it  is  conceded  that  the  title  was  investigated 
by  one  of  the  grantees.    The  vendees  from  Conyers  were  the^brothers  of  his 
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Wife,  at  least  one  of  them,  and  sods  of  the  testator.  They  purchased  other 
land  from  their  brother-in-law  and  bis  wife,  after  the  death  of  the  father, 
that  had  not  been  divided  in  the  father's  lifetime,  and  for  this  land  obtained 
a  deed  with  a  clause  of  general  warranty,  and  the  purchase  by  thein  after 
the  death  of  Mrs.  Conyers,  and  the  acceptance  of  the  deed  from  her  husband 
for  tbe  land  in  controversy,  can  only  be  accounted  for  upon  the  idea  that 
they  were  making  a  chancing  bargain,  however  valuable  the  consideration 
paid.  The  facts  that  transpired  when  the  conveyance  was  executed  to  Con- 
yers and  wife  in  1849  may  be  conceded  to  exist  as  proven  by  ihe  appellees, 
and  that  no  county  clerk  was  present  to  take  the  acknowledgment,  and  in 
fact  the  testimony  is  conclusive  that  no  clerk  or  deputy  was  present,  and 
still  the  faot  that  Conyers  and  wife  claimed  under  the  deed  is  sustained  by 
facts  and  circuinsatnces  of  the  most  convincing  character.  If  the  theory, 
however,  of  the  appellees  is  the  correct  one,  and  the  conveyance  was  never 
accepted  by  Conyers  and  wife,  we  still  can  not  well  see  how  Conyers,  from 
the  facts  of  the  record,  ever  acquired  any  greater  interest  at  the  time  he  en- 
tered on  this  land  than  that  of  tenant  by  the  curtesy  in  the  event  he  sur- 
vived his  wife.  His  wife  had  children  born  alive,  and,  the  husband  surviving 
her,  became  a  life  ten  a  Lit,  and  at  his  death  all  his  right  terminated.  If  the 
theory  of  appellees  is  sustained,  at  the  wife's  death  the  two  claiming  to  hold 
under  a  parol  gift  and  being  tenants  of  the  entirety,  the  whole  tract  of  land 
passed  to  the  husband  as  survivor  under  the  laws  as  it  existed  in  the  year 
1849,  and  the  children  had  no  interest.  The  gift  of  the  land  was  to  the 
daughter,  and,  as  one  of  the  appellees  testifies,  the  only  gift  he  knew  of  was. 
the  placing  of  his  sister  and  her  husband  in  possession.  The  fact  is,  the 
common  ancestor  made  the  same  character  of  gift  to  his  other  daughters, 
and  none  of  them  had  any  title  until  these  deeds  were  made  defining  by 
boundary  the  particular  parcel  for  each  one.  These  deeds  were  made  two 
days  after  the  will  was  written,  and  the  parcel  of  land  assigned  Conyers  and 
wife  was  a  part  of  the  farm  on  which  the  testator  lived,  Conyers  and  wife 
living  with  him. 

The  will  passed  no  title  to  the  land,  either  to  the  husband  or  to  Mrs.  Con- 
yers. It  only  fixed  the  valuation  on  this  land  that  the  testator  had  given,  or 
contemplated  giving,  his  children,  and  that  was  consummated  by  the  execu- 
tion of  these  deeds.  The  will  allows  to  Conyers  and  wife  11,500  in  land  they 
are  to  be  charged  with.  A  similar  provision  is  contained  as  to  the  other 
children;  the  will  evidently  referring  to  land  he  had  already  given,  but 
not  definitely  ascertained  by  any  fixed  boundary  as  to  some  of  the  children. 
This  was  not  a  gift  of  tbe  fee  or  any  part  of  it  to  Conyers,  or  the  recognition 
of  a  previous  parol  gift  made  to  him.  The  gilt,  as  a  matter  of  law,  was  to 
Mrs.  Conyers,  and  at  her  death  would  have  passed  to  her  children,  subject  • 
to  the  husband's  life  estate,  if  the  children  had  survived  her.  The  husband 
under  such  a  gift  as  is  proven  here  did  not  hold  as  a  joint  tenant  of  the  wife, 
and  could  not  hold  adverse  to  her.  On  the  day  the  deeds  were  made  to  ihe 
children  the  testimony  of  Carnes  is  to  the  effect  that  Mrs.  Conyers  cried  and 
said  she  was  as  much  entitled  to  an  absolute  estate  as  her  brorhers,  and  the 
old  man  took  the  deeds,  and  the  old  man  said  :  "Well,  Susan,  I  have  already 
given  you  the  land:  keep  it,"  and  the  husband  remarked;  "That  is  right, 
Susan,  let  the  d— n  deed  go."  It  is  true  the  same  witness  eays  that  prior  to 
tbat  time  the  old  man  told  him  he  had  given  to  Conyers  and  wife  the  land 
that  was  afterwards  assigned  them,  but  such  proof  did  not  divest  the  wife: 
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of  title  or  make  the  husband  a  joint  owner  with  her.  There  is  no  such  proof 
as  would  authorize  the  chancellor  to  say  that  the  husband  owned  a  part  of 
the  fee.  They  may  have  been  dissatisfied  with  the  deed,  and  if  they  never 
accepted  it  they  entered  and  held  as  the  wife's  land,  and  the  husband's  in- 
terest was  acquired  alone  by  reason  of  his  marital  rights.  So,  in  either 
aspect  of  the  case,  with  or  without  a  deed,  the  husband's  interest  was  con- 
fined to  a  life  estate,  and  at  his  death  the  next  of  kin  to  the  wife  became  en- 
titled. It  would  be  a  dangerous  precedent  to  permit  the  life  tenant  to  sell 
the  fee  and  then  to  allow  the  purchaser  from  him  to  show,  by  parol,  a  hold- 
ing contrary  to  deeds  of  reoord  evidencing  the  title  that  had  been  of  record 
for  over  twenty  years,  and  the  more  dangerous  to  permit  the  purchaser  to 
■show  that  the  daughter,  whose  right  of  inheritance  is  unquestioned,  was  to 
divide  the  fee  with  her  husbnnd  upon  such  a  flimsy  character  of  testimony. 
The  chancellor,  upon  such  proof,  will  not  convert  the  life'.?stat<?  into  a  fee. 
and  deprive  those  Interested  of  their  rightful  inheritance. 

The  judgment  is  reversed  and  cause  remanded,  with  directions  to  make  an 
equitable  partition  of  this  land  and  for  proceedings  consistent  with  this 
opinion. 


MORRIS  v.  COMMONWEALTH. 
(Filed  March  23.  1889— Not  to  be  reported.) 

1.  Continuance— The  court  did  not  err  in  overruling  a  motion  for  a  con- 
tinuance asked  on  account  of  the  absence  of  a  witness,  for  the  reason  that 
the  testimony  of  the  absent  witness  would  have  been  merely  cumulative ; 
and  for  the  further  reason  that  it  did  not  appear  there  were  reasonable 
grounds  to  believe  the  attendance  of  the  witness  could,  or  would.be  procured 
at  the  next  term  of  court. 

2.  Evidence— Res  gesta?— Upon  the  trial  of  appellant,  jointly  indicted  with 
another  for  murder,  it  was  competent  to  prove  as  a  part  of  the  res  gesta; 
what  appellant's  codefendant  said  while  in  hot  pursuit  of  and  shooting  at 
the  deceased,  whether  heard  by  appellant  or  not.  Moreover,  as  it  was  simply 
a  declaration  by  the  party  that  be  intended  to  kill  the  deceased,  which  was 
made  evident  by  his   acts,  appellant  was  not  prejudiced. 

3.  Aiders  and  abettors— As  appellant  used  an  ax  and  his  codefendant  a 
pistol,  it  was  proper  for  the  court  to  instruct  the  juiy  that  the  appellant 
might  be  found  guilty  if  the  death  of  the  deceased  was  caused  by  either  one 
of  the  weapons,  appellant  being  guilty  as  principal  if  he  was  present  aiding 
and  abetting. 

4.  Reversible  errors— As  there  was  som«  evidence  to  support  the  verdict,  it 
must  stand  in  the  absence  of  error  of  law  committed  by  the  court. 

Ewell  &  Smith  and  W.  R.  Ramsey  for  appellant. 

P.  W.  Hardin  for  appellee. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  evidence  in  this  case  does  not  clearly  show  there  was  previous  malice 
against  Gregory,  the  deceased,  on  the  part  of  either  appellant  or  Crawford, 
jointly  indicted  with  him;  and  though  Crawford  and  Gregory  had  been 
pushing  each  other  in  such  manner  as  to  cause  the  woman  in  whose  house 
they  were  to  advise  them  to  cease,  because  likely  to  result  in  a  difflcultyt 
Crawford  protested  they  were  good  frienis.    The  last  act  of  such  violence 
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"Was  on  the  part  of  Crawford  pushing  Gregory  out  from  a  shed,  who  there- 
upon went  around  the  house,  but  soon  returned  with  a  pistol,  which  be  pre- 
sented at  Crawford.  But  at  that  instant  appellant,  who  seems  to  have  also 
gone  oot  of  the  house,  struck  Gregory  on  the  bead  with  an  ax,  and  imme- 
diately thereafter,  being  requested  by  the  woman  not  to  use  the  pistol,  Greg- 
ory remarking  if  she  said  so  he  would  not,  dropped  it  by  his  side.  And 
then  Crawford  sprang  at  and  got  the  pistol,  and  fired  it  at  Gregory,  and 
pursuing  him  into  the  house  again  shot  him,  replying  to  a  remonstrance  of 
the  woman  not  to  kill  him,  that  be  was  trying  to  do  so.  The  deceased,  in 
his  effort  to  escape,  ran  through  and  out  of  the  house,  finally  falling  a  con- 
siderable distance  away,  where  be  remained  alone  in  a  dying  condition  for 
an  hour  and  a  half,  appellant  and  Crawford  refusing  to  let  any  person  go 
from  the  house  to  his  assistance.  Though  it  does  not  appear  appellant  used 
towards  the  deceased  any  further  violence  than  striking  him  with  the  ax,  he 
did  not  make  any  effort  to  prevent  Crawford  seizing  the  pistol  after  it  had 
been  lowered  and  shooting  him  with  it,  which  the  blow  with  the  ax  had 
•aided  him  in  doing.  Nor  is  it  clear  the  deceased  really  intended  to  shoot 
Crawford  with  the  pistol. 

The  court  did  not  err  in  overruling  the  motion  for  continuance  on  account 
of  the  absence  of  Crawford,  who,  it  seems,  was  at  the  time  of  the  trial  a 
fugitive,  for  it  is  not  shown  by  the  affidavit  Crawford  would  have  testified 
to  any  fact  or  circumstance  tending  to  exculpate  appellant,  which  did  not 
appear  from  the  testimony  of  witnesses  who  were  sworn;  nor  did  it  appear 
there  were  reasonable  grounds  to  believe  the  attendance  of  Crawford  could 
or  would  have  been  procured  at  the  succeeding  term  of  court. 

What  Crawford  said  in  the  house  while  in  hot  pursuit  of  and  shooting  at 
the  deceased  was  part  of  the  res  gestae,  and,  therefore,  competent,  whether 
heard  by  appellant  or  not,  which,  however,  does  not  appear.  Moreover,  it 
was  simply  a  declaration  by  Crawford  he  intended  to  do  what  his  actions 
made  evident,  that  is.  kill  the  deceased,  and  did  not,  therefore,  prejudice 
appellant.  Appellant  was  jointly  with  Crawford  indicted  for  the  murder  of 
Gregory,  and  it  did  not  make  any  difference  whether  he  was  killed  with  the 
pistol  or  ax,  for  appellant  was  guilty  as  principal  if  he  was  present  aiding 
and  abetting,  and  it  was,  therefore,  proper  for  the  court  to  instruct  the  jury 
he  might  be  so  found  if  the  death  was  caused  by  either  one  of  the  weapons. 
The  instructions  were  in  fact  more  favorable  to  appellant  than  he  was  en- 
titled to,  for  the  excuse  for  using  the  ax  was  not  placed  upon  the  simple 
ground  it  was  necessary  to  prevent  commission  of  a  felony  by  the  deceased, 
but  the  court  went  further  than  the  law  authorizes,  and  in  affect  placed 
his  right  to  strike  upon  the  relation  of  uncle  and  nephew  existing  between 
appellant  and  Crawford. 

As  appellant  was  not  prejudiced  by  the  instructions  regarding  murder, 
having  been  found  guilty  of  manslaughter  only,  it  Is  unnecessary  to  decide 
whether  they  were  or  not  correct. 

Though  it  does  not  appear  what  appellant  did  further  than  to  strike  with 
the  ax,  nor  what  his  feelings  were  towards  the  deceased,  except  as  indicated 
by  his  refusal  to  permit  any  one  to  go  to  him  after  he  was  shot,  und  by  a 
declaration  that  day  made  by  him  in  effect  that  the  deceased  had  to  keep 
away  from  that  house,  the  jury,  who  are  judges  of  the  fact,  have  found  him 
guilty,  and  as  there  was  no  evidence  to  support  their  verdict  it  must  stand 
In  the  absence  of  error  of  law  committed  by  the  court. 

Judgment  affirmed. 
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GREEN,  &c.  v.  ASHER. 

(Filed  Maroh  23,  188tt-Not  to  be  reported.) 

Nuisance— A  public  nuisance  may  become  a  private  nuisance  when  special 
injury  arises,  and  particularly  when  it  is  that  character  of  nuisance  that  it 
continual  and  affects  the  party  complaining?  to  a  much  greater  extent  than 
the  public  generally. 

Leonard  Formati  for  appellants. 

Hargis  &  Eastin  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

It  is  well  settled  that  a  public  nuisance  may  become  a  private  nnisanra 
when  special  injuries  arises,  and  particularly  when  it  is  that  character  of 
nuisance  that  is  continual,  and  aflects  the  party  complaining  to  a  much 
greater  extent  than  the  public  generally.  It  is  alleged,  and  not  denied,  but 
confessed  by  the  demurrer,  that  the  appellant,  by  himself  and  others  and 
in  violation  of  law,  took  an  old  boat  that  had  been  left  by  the  high  water, 
in  a  highway  or  public  road  in  Bell  county,  fitted  it  up  for  a  grog  shor* 
where  a  number  of  disorderly  persons  assembled  day  after  day,  and  nn^agKl 
in  fighting",  cursing  and  other  disorder,  to  the  annoyance  and  disturbance 
of  appellee's  family,  who  lived  near  by,  and  who  owned  the  fee  over  whieh 
the  highway  ran.  There  was  a  demurrer  to  the  petition,  and  overrule  ind 
no  answer  filed.  It  is  now  complained  that  the  court  erred  in  refusing  jer- 
mission  to  file  an  answer.  No  answer  was  offered  to  be  filed,  and  no  defense 
made  except  by  the  demurrer.     The  chancellor  properly  aba ttd  the  nuisance.  . 

Judgment  affirmed.    (Ashbrook  v.  Commonwealth,  1  Bu$-h,  HO.) 


KINCAID,  ADM'R,  &c.  v.  TUTT,  &c. 
(Filed  Maroh  23,  1889.) 

1.  Judicial  sales— Final  order— A  judgment  confirming  a  report  of  sale  is 
a  final  judgment  which  the  court,  after  the  term  at  which  it  was  render*< 
can  not  vacate  or  modify  unless  it  be  for  some  one  or  mere  of  tb*»  causes 
mentioned  in  section  518  of  the  Civil  Code;  and  if  any  oue  of  thecao*rt 
mentioned  in  subsections  4,  5,  <>.  7  and  8  of  that  section  is  relied  ou  the 
party  seeking  to  set  aside  the  judgment  must  proceed  by  petition. 

2.  Right  to  set  aside  order  of  confirmation— The  fact  that  the  plaintiffs' 
attorney  did  not  attend  the  sale,  owing  to  the  failure  of  the  commissioner  to 
comply  with  his  promise  to  notify  him  of  the  time  of  sale,  and  that  by  rea- 
son of  his  absence  the  land  did  not  bring  as  much  as  plaintiffs*  debt,  was  a 
oasualty  sufficient  to  defeat  the  confirmation  of  the  sale,  but  the  plaintiffs 
having  failed  to  appear  and  oppose  the  confirmation,  can  not  now  have  tat 
judgment  of  confirmation  set  aside  upon  that  ground  unless  prevented  by 
unavoidable  casualty  from  appearing  and  opposing  the  confirmation,  which 
does  not  appear. 

H.  C.  Lilly  &  Son  for  appellants. 

Wood  &  Day  for  appellees. 
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Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

In  the  case  of  the  appellants,  Socrates  Kincaid.  as  administrator,  and 
others,  against  John  Tutt,  &c  ,  the  chancellor  adjudged  the  snle  of  the  land 
in  controversy  to  satisfy  a  debt  in  favor  of  the  appellants,  amounting  to 
about  11.600.  Said  land  was  sold  by  the  court's  commissioners  as  many  as 
three  times  before  the  sale  complained  of  on  this  appeal,  but  each  of  said 
sales  was  set  aside  on  account  of  some  irregularity,  except  the  third,  which 
was  set  aside  on  account  of  the  failure  of  the  appellant,  Socrates  Kincaid, 
who  purohased  the  land  at  the  price  of  $1,300,  to  execute  bond  for  the  pur- 
chase price.  The  sale  complained  of  was  made  on  the  first  day  of  Septem- 
ber, 1884,  and  was  reported  on  the  27th  day  of  October,  1884,  and  confirmed 
on  the  first  day  of  November,  1884.  The  sale  was,  in  every  respect,  regular. 
At  this  sale  the  appellee,  George  Oliver,  was  the  purchaser  at  the  price  of 
*250. 

At  a  term  of  court  next  succeeding  that  at  whioh  the  sale  was  confirmed 
H.  C.  Lilly,  one  of  the  appellants'  attorneys,  made  known  to  the  court  by 
his  affidavit,  filed  in  the  case,  that  he,  as  attorney  of  the  appellants,  re- 
quested the  master  commissioner,  whose  duty  it  wns  to  make  the  sale,  to 
notify  him  of  the  time  that  he  would  make  the  sale  in  time  for  him  to  attend 
in  person,  and  bid  the  amount  of  the  appellants'  judgment  on  the  land;  that 
the  commissioner  did  mail  him  a  letter  informing  him  of  the  time  of  the 
sale,  but  the  letter  was  not  mailed  In  time  to  reach  hhn  until  after  the  sale  had 
taken  place;  that  the  land  was  worth  as  much  as  $9,500;  that  at  the  succeed- 
ing term  of  court  he  was  absent  from  court  on  account  of  sickness  in  his 
family.  Upon  the  filing  of  this  affidavit  the  appellee  was  ruled  to  show 
cause  why  the  judgment  confirming  the  sale  and  the  sale  itself  should  not 
be  set  aside.     Issue  was  joined,  proof  heard  and  the  rule  discharged. 

It  may  be  regarded  as  established  by  the  proof  that  H.  C.  Lilly,  the  appel- 
lants' attorney,  did  not  attend  the  sale  owing  to  the  fact  that  the  commis- 
sioner failed  to  notify  him  in  time :  also  that  he  failed  to  attend  the  succeeding 
term  of  court  owing  to  the  sickness  of  this  wife,  but  it  must  be  remembered 
that  a  judgmenfconflrraing  a  report  of  sale  is  a  final  judgment,  which  the 
court,  after  tha  term  at  which  it  was  rendered,  can  not  vacate  or  modify 
unless  it  be  for  some  one  or  more  of  the  causes  mentioned  in  the  subsections 
of  section  518  of  the  Civil  Code.  Here  cause  7,  unavoidable  casualty  pre- 
venting the  appellants'  counsel  from  attending  the  sale  to  bid  on  the  land, 
^nd  afterwards  preventing  his  attending  court,  is  assigned  for  setting  the 
sale  aside  at  the  subsequent  term  of  court. 

As  above  intimated,  it  may  he  regarded  as  true  that  H.  C.  Lilly  failed  to 
attend  the  sale,  owing  to  the  failure  of  the  commissioner  to  notify  him  in 
time  of  the  time  of  sale,  and  that  the  land,  by  reason  of  his  absence,  did  not 
bring  as  much  as  the  appellants'  debt,  whereby  their  pecuniary  interest 
Buffered,  and  that  said  casualty  was  sufficient  to  defeat  a  confirmation  of  the 
sale  if  the  appellants  had  appeared  and  opposed  the  confirmation.  But 
their  failure  to  do  so  was  a  waiver  of  their  right  to  set  the  judgment  of  con- 
firmation aside  at  the  next  term  of  court  unless  they  were  prevented  from 
appearing  and  opposing  the  confirmation  by  some  unavoidable  casualty.  It 
Is  clear,  from  the  proof,  that  such  casualty  not  only  did  not  exist,  but  the 
sale  was  confirmed  by  the  direction  of  another  of  the  appellants'  attorneys 
iin  the  case,  whose  power  of  attorney  in   the  oast*  was  equal  to  that  of  H.  C. 
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Lilly.  Id  reference  to  the  failure  of  proof  Mr.  Lilly  does  noli  say  too  his  evi- 
dence that  he  proposed  to  attend  court  to  object  to  the  confirmation  of  tb© 
sale ;  nor  does  he  say  that  he  would  have  objected  to  the  confirmation  had  he 
been  In  attendance.  As  the  appellant,  Socrates  Kineaid,  administrator  and 
active  manager  of  the  estate,  had  abandoned  the  idea  of  contesting  the  sale 
(though  be  changed  his  purpose  long  after  the  confirmation),  it  is  not  prob- 
able that  H.  G.  Lilly,  the  attorney,  would  have  opposed  the  confirmation. 
Besides,  it  clearly  appears  that  J.  M.  Oliver,  with  full  power  as  one  of  the 
appellants'  attorneys,  caused  the  sale  to  be  confirmed,  and  but  for  his  direc- 
tion the  sale  would  not  have  been  confirmed.  This,  of  itself,  was  sufficient 
to  defeat  the  appellants'  motion  unless  his  act  was  the  result  of  a  fraudu- 
lent arrangement  betweon  him  and  the  appellee,  of  which  there  is  not  a 
particle  of  proof  nor  ground  of  suspicion. 

In  the  case  of  Bean  v.  Haffendorfer  Bros.,  84  Ky. >  685,  this  court  decided 
that  the  power  of  the  chancellor  to  vacate  a  judgment  confirming  a  judicial 
sale  was  not  dependent  upon  a  valid  defense  to  the  cause  of  action  or  claim 
sued  on  ;  that  the  question  of  the  validity  of  the  sale  was  distinct  from  the 
question  of  defenses  to  tho  cause  of  action ;  that  there  might  exist  grounds, 
for  setting  aside  a  sale  that  did  not  affect  the  judgment.  In  accordance 
with  the  foregoing  views  it  has  always  been  held  that  the  sale,  In  the  per- 
son of  the  purchaser,  generally  introduces  a  new  party,  or  If  one  of  the 
parties  to  the  action  becomes  the  purchaser  his  purchase  introduces  biin  in 
a  new  role;  and  the  judgment  confirming  the  sale  establishes  a  property 
right  in  such  party,  which  judgment  is,  and  ought  to  be,  final,  and  which 
can  not  be  disturbed,  although  the  judgment  upon  the  cause  of  aotion  may 
be  thereafter  reversed.  £o  the  judgment  of  confirmation,  being  distinct 
from  the  judgment  on  the  cause  of  action,  and  final,  it  follows  that  it  can 
not  be  vacated  after  the  term  of  court  at  which  it  was  rendered  unless  for 
some  one  or  more  of  the  causes  mentioned  in  the  subsections  supra,  and  it 
for  the  causes  mentioned  in  subsections  4,  5,  8,  7  and  8.  the  party  must  pro- 
ceed by  petition,  as  is  provided  in  section  520  of  the  Civil  Code. 

The  judgment  is  affirmed. 


COMMONWEALTH  v.  MINOR. 
(Filed  March  2ft,  1889.) 

1.  Criminal  law— Liquor  traffic— Prescription  by  physician— A  statute- 
making  it  unlawful  for  a  physician  to  prescribe  whisky  unless  th«j  person 
for  whom  it  is  prescribed  is  actually  sick,  and  it  is  "absolutely  required  as. 
a  medicine, "  is  not  violated  if  the  person  for  whom  the  whisky  is  prescribed 
is  actually  sick,  and  the  physician,  after  a  full  and  fair  investigation  of  the 
disease,  believes  in  good  faith  that  his  patient  actually  requires  the  whisky 
as  a  medical  remedy. 

2.  Same— Where  such  a  statute  is  enacted  in  order  that  laws  against  the 
sale  of  liquor  as  a  beverage  may  not  be  evaded  under  the  guise  of  a  medical, 
prescription  it  is  constitutional,  although  it  would  be  unconstitutional  If 
construed  to  require  the  physician  to  act  upon  his  peril,  and  to  make  him 
liable  to  punishment  for  a  mistake  as  to  the  necessity  for  such  a  remedy,, 
although  he  may  have  acted  in  perfect  good  faith  after  a  full  and  fair  in- 
vestigation. 

8.  Burden  of  proof— It  is  no  objection  to  such  a  statute  that  it  casts  the- 
burden  upon  the  physician  to  show  that  the  whisky  was  needed  as  a  medl~ 
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cine  by  the  person  for  whom  it  was  prescribed,  as  suoh  a  provision  simply 
declares  a  well-known  rule  of  evidence. 

4.  Sam«— In  all  statutory  crimes  it  is  competent  for  the  legislature  to  say 
that  the  proof  by  the  Commonwealth  of  any  material  fact  or  circumstance 
that  shows  a  prima  facie  case  of  guilt  shall  be  sufficient  to  cast  the  burden 
upon  the  accused. 

P.  W.  Hardin  for  appellant. 

Llndsey  &  Botts  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  legislature  of  this  State,  by  an  act  approved  May  9,  1884,  authorized 
the  legal  voters  of  Owen  county  to  vote  on  the  question  of  local  option  in 
said  county.  At  the  time  designated  in  the  act  a  majority  of  the  legal 
voters  voting  at  the  election  voted  against  the  right  to  sell  spirituous,  vinous 
or  malt  liquors  in  said  county  as  a  beverage.  The  appellant  was  indicted  in 
the  Owen  Circuit  Court  for  giving  as  a  physician  a  written  prescription  to 
another  person  for  whisky  in  violation  of  the  8th  section  of  said  act.  The 
flth  section  of  the  act  prohibits  the  sale  of  whisky  in  Owen  county  as  a 
beverage,  and  imposes  a  line  on  any  person  that  sells  whisky  in  the  county 
except  as  provided  in  the  8th  section  of  the  act.  This  section  provides,  in 
substanoe,  that  the  aot  shall  not  apply  to  any  druggist  who  sells  for  medicinal 
purposes  on  a  prescription  written  and  signed  by  a  "regularly  practicing 
physician."  The  act  also  provides:  "No  physician  shall  make  or  sign  any 
such  prescription,  except  the  person  lor  whom  it  is  proscribed  is  actually 
sick,  and  such  liquor  is  absolutely  required  as  a  medicine."  For  making  or 
signing  any  prescription  for  whisky,  except  as  provided  for  in  section  8,  the 
physician  so  making  or  signing  the  prescription  is  subject  to  a  fine.  Section 
8  also  provides,  in  substance,  that  if  a  physician  is  indicted  for  giving  a  pre- 
scription for  whisky,  and  it  is  proven  on  the  trial  that  he  did  give  the  pre- 
scription, such  proof  casts  the  burden  upon  him  to  show  that  the  whisky 
was  needed  as  a  medicine  by  the  person  for  whom  it  was  prescribed. 

Whisky  is  regarded  in  medical  science,  and  is  so  recognized  by  the  section 
supra  as  an  essential  medicine  for  many  serious  diseases.  Medical  science, 
owing  to  the  complication  of  the  human  organization  and  the  obscure  causes 
of  diseases,  is  an  abstruse  science,  and  is  by  no  means  perfect.  It  is  pro- 
gressing. New  and  more  efficacious  remedies  for  known  diseases  are  being 
discovered  every  day,  and  new  diseases  are  constantly  springing  up  that  re- 
quire new  remedies.  It  is  impossible  for  any  one  mnn  to  be  so  thorough  a 
master  of  the  science  as  to  be  able  to  absolutely  know  what  is  a  correct  rem- 
edy even  for  known  diseases,  much  less  for  new  ones.  He  is  liable,  though 
never  so  learned,  to  not  only  be  mistaken  in  the  nature  of  the  disease  itself, 
but  as  to  the  proper  remedy.  It  is  conceded  that  it  is  essential  not  only,  to 
alleviate  suffering,  but  as  a  material  aid  to  the  restoration  to  health,  that 
we  should  have  the  assistance  of  physicians  not  only  learned  in  the  causes  of 
diseases,  but  in  the  manner  of  treating  it.  To  make  him  a  warrantor  that 
the  particular  drug  he  prescribes  is  absolutely  necessary  for  the  disease,  and 
for  a  breach,  the  result  of  an  honest  mistake,  to  mulot  him  in  a  fine  would 
drive  him  from  the  flejd.    The  act  itself  reoognizes  whisky  as  a  necessary 


Digitized  by 


Google 


1010  COMMONWEALTH  V.  MINOR. 

« 

medicine,  therefore,  if  that  part  of  section  88  that  prohibits  a  physician  from 
prescribing  it,  unless  it  is  "absolutely  required"  as  a  medicine  for  the  per- 
son for  whom  it  is  prescribed,  is  to  be  construed  to  mean  that  the  whisky 
prescribed  must  he  "absolutely  required"  as  a  medicine  for  the  sick  person, 
and  the  physician,  in  determining  whether  or  not  it  is  "absolutely  required" 
must  act  upon  his  peril  and  be  fined,  if  his  patient's  disease  wus  so  compli- 
cated as  to  baffle  a  correct  understanding  of  it,  and  the  remedy  required, 
and  he  made  a  mistake,  though  never  so  diligent,  as  to  the  remedy  pre- 
scribed, the  net  thus  construed  would  be  unconstitutional. 

But  the  act  need  not  bear  so  rigid  a  construction ;  all  it  means  is  that  if 
the  person  is  actually  sick,  and  rhe  physician,  after  making  a  reasonably 
full  and  fair  investigation  of  the  disease,  believes,  in  good  faith,  that  bis 
patient  needs  the  whisky  as  a  medical  remedy,  and  prescribes  it,  he  is  not 
guilty  of  violating  said  seotion.  The  section  thus  construed,  in  reference  to 
the  particular  act  under  consideration,  is  not  unreasonable.  And  as  the 
legislature  has  the  constitutional  power  to  authorize  local  communities  t« 
say  they  do  not  wish  whisky  to  be  sold  in  their  midst  as  a  beverage,  and 
upon  their  saying  so  laws,  adequate  for  the  suppression  of  the  sale  of  it  as  a 
beverage,  are  put  in  force,  a  law  that  reasonably  guards  the  prescribing  of 
whisky  as  a  medicine,  so  that  the  sale  of  it  as  a  beverage  may  not  be  e\aded 
under  the  guise  of  a  medical  prescription,  is  not  unconstitutional. 

Seotion  8  also  provides,  in  substance,  that  when  it  has  been  pi  oven,  en  the 
prosecution  of  a  physician  for  a  violation  of  said  section,  that  h«  gave  a 
written  prescription  to  another  person  for  whisky,  the  burden  is  thereby 
thrown  upon  the  physician  to  show  that  the  whisky  was  needed  as  a  mt-d- 
icine  by  the  person  for  whom  it  was  prescribed.  It  is  contended  that  this 
part  of  the  provision  is  unconstitutional  We  think  not.  The  selling  of 
whisky  as  a  beverage  in  Owen  county  is  made  unlawful  by  said  act.  Also 
it  is  made  unlawful  for  a  physician  to  prescribe  whisky  for  any  person 
unless  said  person  is  actually  sick,  and  the  whisky  is  needed  as  a  medicine. 
Unless  the  whisky  is  prescribed  under  the  foregoing  conditions  the  cct 
treats  it  as  having  been  prescribed  for  use  as  a  beverage. 

A  person,  though  charged  with  *;rime  in  the  most  solemn  manner,  is  pre- 
sumed to  be  innooent  until  the  contrary  affirmatively  appears  by  proof.  He 
is  not  called  upon  to  offer  any  proof  of  his  innocence  until  his  accuser,  the 
Commonwealth,  has  introduced  such  proof  of  his  guilt  as,  unexplained, 
makes  out  a  case  against  him— in  other  words,  presumptively  establishes  his 
guilt;  then  the  burden  is  thrown  upon  him  to  rebut  this  presumption  by 
proof  explaining  it  away,  and  showing  his  innocence.  Thus  one  is  charged 
with  the  crime  of  murder;  his  guilt  is  presumptively  established  by  proving 
that  he  killed  the  person  with  a  deadly  weapon ;  the  burden  is  then  cast 
upon  him  to  show  that  he  had  rome  lawful  excuse  for  doing  the  killing,  or 
that  he  did  it  in  sudden  h^at  and  passion.  Also  if  it  be  proven  that  one 
struck  another  with  his  fist  and  killed  him,  a  case  of  manslaughter  is  pre- 
sumptively made  out,  and  the  burden  of  proof  is  thrown  upon  the  aocufed 
to  show  a  lawful  excuse  for  the  killing.  The  reason  why  the  proof  of  the 
foregoing  facts  makes  out  a  presumptive  case  of  guilt  is  the  fact  that  the 
act  of  killing  a  person  by  another  person  is  unlawful  unless  such  person 
has  a  lawful  excuse  for  so  doing,  which  he  must  show  upon  it  being  estab- 
lished that  he  did  the  killing.  Also  it  is  unlawful  to  sell  whisky,  even  out- 
side of  a  local  option  county,  town  or  precinct  without  a  license,  therefore, 
if  the  selling  be  proven    the  case  is  presumptively  made  out,  and  the  burden 
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Is  thrown  upon  the  party  to  show  that  he  had  license.  Why?  Because  the 
act  of  selling  the  whisky  is  unlawful  unless  the  person  has-  been  granted 
the  privilege  to  sell  it,  which  he  must  show.  Here  it  is  unlawful  to  sell 
whisky  in  Owen  county  as  a  beverage,  and  the  8th  section  of  the  act  under 
consideration  makes  it  unlawful  for  a  physician  to  prescribe  whisky  for 
another  person  unless  such  person  is  actually  sick,  and  requires  the  whisky 
as  a  medicine,  otherwise  he  is  to  be  treated  us  having  prescribed  it  as  a 
beverage,  therefore,  the  fact  that  he  prescribed  the  whisky  makes  out  a  pre- 
sumptive case  against  him,  and  the  burden  is  then  upon  him  to  show  that 
the  person  was  actually  sick,  and  the  whisky  was  required  as  a  medicine. 

So,  leaving  that  part  of  the  act  in  reference  to  the  presumption  out  of 
view,  the  burden  would  be  upon  the  physician,  the  fact  that  he  r reset lhed 
having  been  proven,  to  show  that  the  person  was  actually  sick  and  needed 
the  whisky  as  a  medicine.  The  act,  therefore,  simply  declares  a  well-known 
rule  of  evidence. 

But  in  all  statutory  crimes  it  is  competent  for  the  legislature  to  say  that 
certain  acts,  proven  by  the  Commonwealth,  shall  be  sufficient  to  make  out  a 
presumptive  case  against  the  accused,  and  cast  the  burden  of  proof  upon 
him,  provided  the  burden  is  r.ot  cast  upon  him  to  prove  his  innocence, 
without  first  requiring  the  Commonwealth  to  prove  some  material  fact  or 
circumstance  conducing  to  prove  the  guilt  of  the  accused.  For  instanoe, 
where  it  has  been  proven  that  a  faro  bank,  or  other  table  mentic  ned  in  the 
statute,  has  been  set  up  in  any  of  the  houses  mentioned  in  the  statute,  the 
statute  makes  such  proof  presumptive  evidence  that  the  faro  bank  or  other 
table  was  set  up  by  the  permission  of  the  person  occupying  or  controlling 
the  house,  etc.  The  constitutionality  of  this  proxision  has  never  been  ques- 
tioned. 

In  the  case  of  Buford  v.  Commonwealth,  14  B.  Mon.,  24,  the  right 
of  the  Commonwealth  to  convict  on  such  testimony  was  sanctioned.  Also 
in  civil  matters,  where  a  constable  gives  a  rei  eipt  for  notes  or  accounts 
placed  in  his  hands  for  collection,  the  statute,  aft*  r  the  expiration  of  a  hun- 
dred and  twenty  days'from  the  date  of  the  receipt,  makes  the  rtoeipt  pre- 
sumptive evidence  that  the  constable  has  collected  the  claim. 

The  judgment  of  the  lower  court  sustaining  the  demurrer  to  the  indictment 
is  reversed  and  the  cause  is  remanded,  wiih  directions  to  overrule  the  de- 
inurrer  and  for  further  proceedings  consistent  with  this  opinion. 

Chief  Justice  Lewis  dissenting. 


SINTON  v.  GREER'S  ADM'K  AND  HEIRS. 
(Filed  March  26,  1889— Not  to  be  reported. ) 

1.  Interest—Under  the  conventional  interest  law  it  was  not  essential  to 
the  validity  of  a  contract  to  pay  a  greater  rate  of  interest  than  o*  per  t  ent. 
that  there  should  be  a  time  agreed  on  for  the  principal  debt  to  become  due. 
If  the  agreement  was  to  pay  the  extra  interest  during  the  time  that  the 
money  was  used  by  the  borrower  such  agreement  was  valid,  although  the 
money  was  lent  without  any  agreement  as  to  when  it  should  be  returned. 

2.  Same— Under  that  law,  if  the  debt  bearing  a  greater  rate  of  interest  than 
6  percent,  was  due  at  the  payor's  death,  the  debt  from  that  time  forward 
bore  only  6  per  cent.,  or  if  the  debt  was  not  due  at  the  time  of  the  death  of 
the  payor,  after  its  maturity  it  bore  only  6  per  cent. 
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8.  Mortgage— Where  a  mortgage  provides  that  upon  the  failure  of  the  mort, 
gagor  to  pay  the  taxes  upon  the  mortgaged  property  when  due  the  mortgage 
debt  shall  become  due  and  the  mortgage  lien  enforcible,  the  court  will  en- 
force tho  provision. 

H.  P.  Whitaker  for  appellant. 

A.  G.  Simrall  for  appellees. 

Appeal  from  Kenton  Chancery  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

On  the  15th  of  March,  1876,  A.  L.  Greer  conveyed  to  the  appellant  the  land 
mentioned  in  his  petition.  The  conveyance  was  by  deed  of  general  warranty, 
which  expressed  a  consideration  of  $15,000.  On  the  same  day  the  appellant 
and  said  Greer  entered  into  a  writing,  which  purported  to  be  a  lease  of  faid 
property  by  A.  L.  Greer  from  the  appellant  for  the  term  of  ninety-nine 
years,  and  at  the  end  of  which  time  for  ninety-nine  years  more,  and  so  on. 
Said  Greer  was  to  pay  as  rent  for  each  year  of  the  lease  $1,600.  payable  quar- 
terly, at  $375  per  quarter,  but  for  each  prompt  quarterly  payment  Giver 
was  to  have  au  abatement  from  such  quarter  rent  the  sum  of  175.  which 
sum,  if  abated  on  each  quarter  during  the  year,  would  make  the  yearly  rent 
$1,500.  It  was  provided  in  the  lease,  among  other  things,  that  if  Greer  failed 
to  pay  aoy  one  of  the  quarterly  dues  within  ten  days  after  its  maturity  such 
failure  should  entitle  tho  appellant  to  put  an  end  to  the  lease,  and  enter 
upon  and  take  possession  of  said  property.  It  was  also  provided  that,  within 
six  months  next  after  the  lease  bad  run  ten  years,  said  Greer,  by  paying  the 
appellant;  the  sum  of  $15,000,  and  all  rent  due  down  to  that  time,  should  be 
entitled  to  said  property  absolutely. 

Said  Greer  having  died  on  the  7th  day  of  November,  W4,  intestate,  his 
administrator,  filed  his  petition  in  equity  in  the  Kenton  Circuit  Court  against 
his  heirs  and  creditors  to  settle  his  estate.  In  this  suit  it  was  developed  that 
the  real  transaction  set  forth  in  said  writing,  instead  of  being  a  lease,  was  a 
loan  of  $15,000  by  the  appellant  to  A.  L.  Greer,  and  the  writing  called  a 
lease  was  intended  to  be  a  mortgage  upon  said  property  to  secure  thi*  pay- 
ment of  said  sum,  and  interest  thereon  at  the  rate  of  10  percent,  perannoni. 
but  to  he  reduced  to  8  per  cent,  per  annum  if  paid  promptly  at  the  end  of 
each  qunrter. 

The  master  commissioner,  to  whom  the  rase  was  referred,  found  that  A. 
L.  Greer,  during  his  lifetime,  kept  the  quarterly  interest  at  8  per  cent, 
prompily  paid,  which  payments  he  allowed  as  interest;  he  also  found  that 
the  administrator,  after  his  qualification,  paid  two  installments  of  interest 
at  the  rate  of  8  per  cent,  per  annum,  which  brought  the  payment  of  interest 
at  8  per  cent,  per  annum  down  to  April  1,  1885,  from  which  time  until  Feb- 
ruary 15,  1886,  the  commissioner  allowed  interest  at  the  rate  of  7  percent, 
per  annum. 

The  guardian  ad  litem  for  the  infant  appellees  filed  exceptions  to  the  com- 
missioner's report  upon  the  ground  that  all  interest  allowed  by  the  commis- 
sioner in  excess  of  6  per  cent,  was  usurious,  which,  amounting  to  $3,5<H 
ought  to  be  applied  to  the  payment  of  the  principal.  The  ground  of  the 
guardian  ad  litem  V  contention  was  that  there  was  no  contract  as  to  the  rate 
of  interest  to  be  paid,  and  no  agreement  as  to  when  the  indebtedness  should 
become  due. 

As  the  said  writing  is  admitted  to  be  a  mortgage  on  the  property  therein 
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mentioned  to  secure  the  payment  of  the  $15,000  and  interest,  its  terms  are 
that  the  appellant,  having  loaned  A.  L.  Greer  115,000  for  ninety  nine  years, 
and  then  for  ninety-nine  years  more,  and  so  on,  said  Greer  was  to  pay  the 
appellant  for  the  use  of  said  money  $1,500  per  annum,  payable  quarterly, 
which  sura  was  equivalent  to  10  per  cent,  per  annum ;  but  said  quarterly 
dues  might  be  discharged  at  $800  each  if  paid  promptly,  which  would  be 
$1,200  per  annum,  or  8  percent.,  for  the  use  of  said  money.  So  it  is  clear 
that  there  was  a  contract  as  to  the  rate  of  Interest  to  be  paid  for  the  use  of 
the  money,  which  oontract,  at  the  time  it  was  made,  was  within  the  con- 
ventional Interest  law  then  in  force  in  this  State. 

Under  the  conventional  interest  law  it  was  not  essential  to  the  validity  of 
a  contract  to  pay  a  greater  rate  of  interest  than  6  per  cent,  that  there  should 
be  a  time  agreed  on  for  the  money  to  become  due.  All  that  was  required 
under  the  conventional  interest  law  was  to  agree  upon  the  time  the  extra 
interest  was  to  run,  which  time  might  have  been  definite  or  indefinite.  For 
Instance,  if  the  money  was  loaned  for  a  year,  and  to  bear  interest  for  that 
time,  or  loaned  to  be  returned  on  demand,  or  without  any  agreement  as  to 
when  it  should  be  returned,  but  to  bear  interest  at  the  rate  of  10  per  cent, 
per  annum  until  paid,  such  contract  would,  under  said  law,  have  been  en- 
forcible.  In  a  word,  if  the  agreement  was  to  pay  extra  Interest  during  the 
time  that  the  money  was  used  by  the  borrower,  such  agreement  was  valid. 
The  chancellor,  therefore,  erred  in  declaring  the  interest  in  excess  of  6  per 
cent,  usurious. 

But  it  was  provided  in  said  conventional  interest  law  that  if  the  debt, 
bearing  a  greater  rate  of  interest  than  (5  per  cent.,  was  due  at  the  time  of  the 
payor's  death,  the  debt  from  that  time  forward  should  bear  only  ti  per  cent. ; 
or  if  the  debt  was  not  due  at  the  time  of  the  death  of  the  payor  it  should, 
after  its  maturity,  only  bear  6  per  cent. 

The  mortgage  provides,  among  other  conditions  upon  which  the  debt  may 
become  due  and  the  mortgage  lien  enforcible,  that  if  the  paid  Greer  or  his 
heirs  and  assigns  should  fail  to  pay  the  raxes  on  said  property  when  due,  the 
debt  should  become  due  and  the  mortgage  lien  enforcible.  The  appellant 
alleges,  in  bis  answer  filed  on  the  18th  day  of  February,  1885,  that  there  had 
been  a  failure  on  the  part  of  said  Greer  and  his  heirs,  etc.,  to  pay  said  taxes 
at  maturity,  on  account  of  which  he  claimed  the  right  to  a  judgment  for  his 
debt  and  the  enforcement  of  his  moitgage  lien.  These  allegations  being  re- 
garded as  true,  because  not  denied,  the  appellant  was  entitled  to  a  judgment 
for  his  debt,  with  8  per  cent,  interest  until  the  maturity  of  the  same, 
which  accrued  at  the  time  he  filed  his  answer,  and  at  the  rate  of  (5  per  rent. 
from  that  time  until  paid. 

The  judgment  is  reversed,  with  directions  for  further  proceedings  consist- 
ent with  this  opinion. 


FRY  v.  SCOTT,  &c. 
(Filed  March  28,  1880— Not  to  be  reported.) 

1.  Joint  owners— Deeds— A  deed  by  two  of  three  joint  owners  of  land  to 
the  third,  with  certain  limitations  and  restrictions,  did  not  in  any  way 
affect  the  title  of  the  grantee  to  the  remaining  undivided  third  which  he 
already  owned. 

2.  Dower— A  widow  is  entitled  to  dower  in  land  in  which  the  husband  had. 
a  defeasible  fee. 
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W.  M.  Beckner  for  appellant.   , 

John  W.  Rodman  and  Jas.  M.  Sebastian  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

In  the  deed  from  Magowan  &  Winn  to  Daniel  Scott  for  the  land  in  dispute 
is  this  clause:  "The  said  MagowaD  *  *  *  and  Winn  *  *  *  hereby  convey 
the  lands  and  real  estate  namt-d  herein,  with  the  condition  and  restriction 
that  if  said  Daniel  Scott  dies  without  issue  dt  heirs  of  his  body,  and  before 
this  land  Is  sold  by  said  Daniel  Scott,  and  the  proceeds  reinvested  in  other 
lands,  then  the  lands  or  real  estate  named  herein  is  to  go  to  the  brothers  and 
•sisters  of  safd  Daniel  Scott  then  living,  or  the  bodily  heirs  of  any  that  may 
be  dead,  but  nothing  herein  is,  howeter,  to  prevent  said  Scott  from  selling 
said  land  during  his  lifetime  and  reinvesting  the  proceeds  in  other  lands 
under  the  restrictions  and  limiattions  named  above." 

At  the  time  of  that  deed  Scott.  Magowan  and  Winn  owned  the  tracts  of 
land  as  partners,  the  interest  of  each  being  undivided  third,  and  Scott  hav- 
ing died  without  children,  two  questions  are  presented  in  this  action  bronght 
by  his  administrator  to  settle  his  estate.  The  first  is  whether  his  brothers 
and  sisters,  at  his  death,  the  vendors  of  appellant,  acquired  title  to  tbe 
whole  or  only  to  the  two  thirds  of  the  lands  conveyed  by  Magowan  and 
Winn;  and,  second,  whether  the  widow  of  Daniel  Scott  is  entitled  to  dower 
in  the  two-thirds,  or  any  part,  of  the  land. 

As  already  stated,  Daniel  Scott  had  an  undivided  interest  of  one-third  Id 
the  land  before,  and  independent  of,  the  deed  from  Magowan  and  Winn,  and 
that  deed  did  not  in  terms,  nor  by  implication,  impose  any  condition,  or  in 
any  way  affect  his  title  thereto.  Consequently  his  brothers  and  sisters  were 
not,  in  virtue  of  that  deed,  invested  with  any  title  to  that  undivided  third, 
nor  able  to  pass  the  title  thereto  to  appellant  free  from  the  debts  of  Daniel 
Scott. 

The  clause  in  the  deed  from  Magowan  and  Winn  to  Daniel  Scott,  or  a  sim- 
ilar one  in  a  deed  to  him  for  another  tract  of  land,  has  heretofore  been  con- 
strued by  this  court  in  the  cnse  of  Magowan.  &c.  v.  Fry,  &c,  decided 
January  87, 1877,  when  it  was  held  Daniel  Scott  took  an  estate  in  fee  simple, 
subject  to  be  defeated  if  he  died  without  issue  living  at  the  time  of  his  death. 

Section  2.  article  4,  chapter  313,  provides  that  "after  the  death  of  the  hn»- 
band  the  wife  shall  be  endowed  for  her  life  of  one-third  of  the  real  estate  of 
which  he,  or  any  one  for  his  use,  was  seized  of  an  estate  in  fee  simple  at 
any  time  during  coverture,  unless  lier  right  to  Buoh  dower  shall  have  been 
barred  or  forfeited,  or  relinquished." 

The  statute  in  terms  applies  to  and  comprehends  such  an  estate  in  the 
lands,  or  the  undivided  two-thirds  thereof,  as  Daniel  Scott  bad  at  the  time 
of  his  death,  which  was  what  is  defined  a  defeasible  fee,  and  it  can  not,  we 
think,  1h>  fairly  so  restricted  in  its  operation  as  to  exclude  the  dower  interest 
of  the  widow  for  the  benefit  of  th«  se  having  a  contingent  interest  in  re- 
mainder. 

In  Northcut  v.  Whip,  12  B.  M..  Co.  it  was  expressly  held  that  the  widow 
of  a  husband  who  had  a  defeasible  fee  in  land  was  entitled  to  dower.  In 
that  oaso  the  question  was  fully  considered  and  the  rule  laid  down,  which 
has  since  been  adhered  to,  that  in  all  cases  where  the  husband  is  seized  of 
such  an  estate  in  land  as  that  the  issue  of  the  wife  may  inherit,  if  any  she 
have,  as  heir  to  the  husband,  the  widow  is  dowerable  out  of  such  estate. 
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And  as  the  children,  if  he  had  left  any,  would,  according  to  the  well- settled 
-doctrine  of  this  court,  have  taker  the  two  thirds  interest  in  the  lands  in  dis- 
pute as  heirs  at- law  of  Daniel   Scott,  his  widow  is  clearly  entitled  to  dower 
therein. 
Wherefore,  the  judgment  is  affirmed. 


KENTUCKY  SUPERIOR  COURT. 


MILLER  v.  SWAN  &  BROWN,  &c. 
SWAN  &  BROWN,   &c.  v.  FIDELITY   TRUST  AND    SAFETY  VAULT 

CO.,  &c. 

SAME  v.  SAME. 

(Filed  March  6,  1889.) 

1.  Wills— Domicil— Jurisdiction— A  will  was  admitted  to  probate  in  Har- 
din county,  and  thereafter  a  copy  of  the  will  was  admitted  to  probate  in 
Jefferson  county.  In  this  action  by  the  Jefferson  county  administrator  to 
settle  the  estate  of  the  testatrix  and  to  have  her  land  sold  to  pay  her  debts, 
Held— That  the  burden  is  upon  those  who  assail  the  Hardin  County  Court 
judgment  to  show,  by  clear  and  satisfactory  evidence,  that  the  testatrix  had 
changed  her  residence  from  Hardin  to  Jefferson  county. 

2.  Same— In  deierminiug  whether  the  testatrix  had  changed  her  residence 
to  Jefferson  county,  where  she  died,  her  repeated  declarations  that  she  in- 
tended to  make  that  her  home  and  did  not  intend  to  return  to  Hardin  county, 
where  she  had  formerly  resided,  outweighed  the  recital  in  the  will  that  she 
was  "of  the  county  of  Hardin,"  as  this  recital  must  be  regarded  rather  as 
information  for  identity  of  person  than  as  claim  of  residence. 

3.  Same— The  order  of  the  Hardin  County  Court  was  void,  that  not  being 
the  county  in  which  the  testatrix  resided  at  the  time  of  her  death  :  and  being 
void  for  want  of  jurisdiction  it  conld  bo  disregarded  and  the  will  admitted 
to  probate  in  the  county  of  her  residence,  or  it  could  be  attacked  in  any  pro- 
ceeding or  suit  where  it  was  relied  upon  as  conferring  a  right  or  sustaining 
a  defense. 

4.  Same— Admitting  (opy  to  prol  ate— While  it  may  be  grossly  irregular  to 
admit  a  copy  of  a  will  to  probate  without  a  showing  that  the  original  can 
not  be  produced,  the  order  of  probate  is  not  void  for  want  of  jurisdiction, 
and,  therefore,  can  not  be  attacked  by  a  collateral  proceeding.  The  only 
jurisdictional  fa'it  in  the  matter  of  probating  a  will  is  the  place  of  residence 
of  the  supposed  testator. 

5.  Decedents'  estates  — Allowance  to  attorney— As  there  was  no  personal 
estate,  and,  therefore,  no  assets  to  administer,  and  it  is  apparent  this  action 
for  the  sale  of  real  estate  was  prosecuted  in  the  interest  of  the  only  creditor 
of  the  decedent,  it  was  error  to  make  an  allowance  to  the  attorney  of  the 
administrator  to  be  paid  out  of  the  proceeds  of  real  estate. 

6.  Private  entertainment— The  law  will  not  imply  a  contract  to  pay  board, 
but  if  the  evidence  is  sufficient  to  show  that  the  host  informed  the  guest  that 
the  stay  at  his  house  was  not  to  be  considered  in  the  light  of  mere  hospital- 
ity, but  that  he  would  require  remuneration  therefor,  »nd  the  stay  was  pro- 
longed under  these  circumstances  and  with  that  understanding,  that  is 
sufficient  to  sustain  the  claim  for  such  compensation. 

In  this  case  the  repeated  declarations  of  the  guest  that  she  intended  to 
pay  board,  in  connection  with  other  circumstances,  are  sufficient  to  justify 
the  conclusion  that  the  boarding  was  not  intended  as  an  act  of  hospitality. 
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Willsou  &  Thum  for  Miller. 

Fairlelgh  &  Straus  for  Brown,  &c. 

W.  W.  Thum  for  Fidelity  Trust  and  Safety  Vault  Co. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Opinion  of  the  court  by  Judge  Ward. 

September  11,  1885,  Mrs.  Belle  Compton  made  her  will.  February  2,  1886, 
she  died  in  Jefferson  county  at  the  residence  of  T.  B.  Miller.  February  15, 
1886,  the  will  was,  as  appears  from  an  authenticated  copy  of  the  will  and 
order  of  court  found  in  the  record,  admitted  to  probate  in  the  Hardin  County 
Court  in  due  form  of  law.  November  10,  1888,  F.  P.  Ditto,  sole  devisee  of 
Mrs.  Compton,  conveyed  the  land  devised  to  him.  in  connection  with  other 
property,  to  S.  T.  Hovey  for  the  payment  of  certain  debts,  the  debt  doe  Swan 
&  Brown  being  first  of  the  second  class.  Sometime  after  this— just  when  it 
does  not  appear— Thomas  B.  Miller  having  a  claim  against  the  estate  of  Mrs. 
Compton  for  board,  caring  for  her  in  her  last  illness,  and  expenses  incurred 
in  her  burial,  having  taken  legal  advice  relative  thereto,  and  claiming  that 
the  residence  of  Mrs.  Compton  at  the  time  of  her  death  was  in  Jefferson  and 
not  Hardin  county,  procured  from  the  latter  court  a  copy  of  the  will  there- 
tofore and  therein  probated,  and  had  the  said  copy  admitted  to  probate  in 
the  Jefferson  County  Court  on  the  14th  of  March,  1887,  and  had  the  Fidelity 
Trust  and  Safety  Vault  Co.  appointed  administrator  with  the  will  annexed. 
April  22,  1887,  this  suit  was  instituted  in  the  Louisville  Law  and  Equity 
Court  by  the  administrator  above  named  as  the  sole  plaintiff,  represented  by 
the  attorneys  under  whose  advice  Miller  was  acting.  The  object  of  the  suit 
was  to  settle  the  estate  of  Mrs.  Compton  as  an  insolvent  estate,  and  to  hate 
the  land  owned  by  her  sold  to  pay  her  debts.  It  is  shown  that  the  testatrix 
had  no  personal  estate  except  her  wearing  apparel,  and  owed  no  debts  except 
the  claim  preferred  by  Miller.  The  devisee,  Ditto,  his  trustee,  Hovey,  his 
creditors,  Swan  &  Brown,  Miller  and  the  unknown  creditors  of  Mrs.  Comp- 
ton were  made  defendants.  The  judgment  was  that  Miller  had  no  valid 
claim  for  board  because  no  contract  to  pay  board  was  established;  that  he 
had  a  valid  claim  on  the  other  items  of  his  account,  amounting  to  $272.55, 
which  should  be  paid  out  of  the  proceeds  of  the  sale  of  Mrs  Com p ton's  land, 
and  that  the  attorneys  for  the  administrator  should  be  "allowed  $150  for  their 
services,  to  be  paid  out  of  said  fund. 

To  this  judgment  Hovey,  trustee,  and  Swan  &  Brown,  creditors,  object, 
first,  for  want  of  jurisdiction  in  the  court  to  render  any  judgment;  second, 
because  of  the  allowance  of  $150  to  the  attorneys,  to  be  paid  as  directed.  To 
the  judgment  Miller  excepts  because  his  claim  for  board  allowed  by  the 
commissioner  was  rejected. 

The  order  of  the  Jefferson  County  Court,  which  is,  of  course,  the  basis  of 
the  jurisdiction  of  the  court  in  which  this  suit  was  instituted,  is  not  copied 
into  the  transcript,  and  does  not  appear  to  have  been  filed  in  the  suit.  The 
allegation  with  regard  to  it  is  as  follows:  "The  said  will  was  proven  and 
admitted  to  probate  heretofore  in  the  office  of  the  clerk  of  the  county  court 
of  Hardin  county,  and  thereafter  a  duly  certified  copy  of  said  will  and  order 
of  said  county  court  of  Hardin  county  was  filed  in  the  oounty  court  of  Jeffer- 
son county,  and  thereupon  said  will  was,  by  order  of  the  county  court  of 
Jefferson  county,  duly  admitted  to  probate  and  record  in  the  county  court 
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%)t  Jefferson  county."  It  is  alleged  that  Jefferson  county  was  the  county  of 
Mrs.  Conapton's  residence  at  the  time  of  her  death;  that  she  did  not  reside 
in  Hardin  county  at  that  time,  and  that  the  order  of  the  county  court  ad- 
mitting her  will  to  probate  was  void.  Issue  was  joined  as  to  the  place  of 
Mrs.  Com p ton's  residence. 

The  contention  of  those  claiming  that  the  Hardin  County  Court  order  is 
valid,  and  must  control,  are : 

1st.  As  that  court  assumed  jurisdiction  and  admitted  the  will  t<5  probate,  its 
judgment  can  not  be  attacked  by  this  collateral  proceeding;  that  if  it  be 
true  in  fact  that  Mrs.  Com p ton  did  not  reside  in  Hardin  county  at  the  time 
of  her  death,  still,  the  judgment  of  probate  having  necessarily  held  that  she 
'did,  is  conclusive  as  to  the  fact  of  jurisdiction  until  reversed  or  an- 
nulled in  the  mode  provided  by  law. 

2d.  If  the  Jefferson  County  Court  had  jurisdiction  in  the  matter  of  probate 
it  could  not  probate  a  copy  of  the  will,  the  original  being  admittedly  in 
■existence. 

3d.  That  Hardin    was  in  faot  the  county  of  her  residence. 

The  question  of  fact  is  first  in  order  and  importance.  As  to  this,  and  in 
favor  of  the  residence  being  in  Hardin  county,  we  have  the  admitted  fact 
that  Mrs.  Compton  lived  in  Hardin  county  for  many  .years.  She  was  living 
there  when  she  separated  from  her  husband.  She  obtained  a  divorce  from 
him  in  the  courts  of  that  county  in  1884.  When  the  proceeding  was  insti- 
tuted does  not  appear,  but  it  may  be  inferred  that  it  was  in  18*2  or  18S3. 
She  went  from  that  county  to  the  asylum.  She  begins  her  will,  made  in 
September,  18S5,  with  the  statement,  "I.  Belle  Compton,  of  the  county  of 
Hardin. " 

In  opposition  to  these  admitted  facts,  we  have  testimony  quite  as  conclu- 
sive, by  a  number  of  witnesses,  to  the  effect  that  after  her  release  from  the 
asylum  she  went  to  the  home  of  Mr.  Miller,  in  Jefferson  county,  in  1882  or 
1883  and  claimed  that  as  her  home  from  that  tim6  to  her  death,  unless  the 
statement  in  her  will,  and  the  direction  by  her,  as  the  draughtsman  states, 
so  to  write  it,  can  be  treated  as  a  declaration  that  Hardin  was  the  county  of 
her  residence.  She  declared,  on  a  number  of  occasions,  thafc  she  would  not 
return  to  her  home  in  Hardin  county,  giving  as  reason  therefor  her  former 
trouble  and  the  associations  thereby  awakened.  She  made  visits  from  Mr. 
Miller's  not  frequent  or  long  in  duration.  The  statement  in  the  will  may 
he  regarded  more  in  the  nature  of  information  for  identity  of  person  than  of 
claim  of  residence,  and  must  be  so  regarded  if  any  value  is  to  be  attached  to 
her  frequent  statements  made,  both  before  and  after  that  date,  that  her 
home  was  at  Mr.  Miller's,  and  that  she  would  not  return  to  her  old  home. 

The  question  of  domicil,  often  one  of  much  difficulty,  is  rendered  more  so 
in  this  case  by  the  fact  that  the  life  of  Mrs.  Compton  was  necessarily  desti- 
tute of  surroundings  which  are  usually  resorted  to  for  the  purpose  of  deter- 
mining the  question  of  residence.  She  had  no  active  political  rights  to  exer- 
cise. In  this  she  was  passive.  She  had  no  occasion  to  use  or  control  a  house 
of  her  own,  being  an  unmarried  woman  without  a  family.  She  had  no 
business  or  occupation.  So  it  seems  that  there  is  nothing  else  to  look  to 
-except  her  declarations.  If  these  are  to  control,  the  conclusion  that  Jefferson 
was  the  county  of  her  residence  can  hardly  be  escaped,  even  admitting,  as 
must  be  done,  that  the  burden  is  upon  those  who  assail  the  Hardin  County 
Court  judgment  to  show,  by  clear  and   satisfactory  evidence,  that  she  had 
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changed  her  residence  from  Hardin  to  Jefferson.    (Mitchell  v.  United  States, 
21  Wallace,  351;  Provident  Savings  Society  v.  Ford,  114  U.  3.,  635.) 

As  to  the  first  legal  contention  stated  above  We  are  clearly  of  tog  opinion  that 
the  order  of  the  Hardin  County  Court  was  void,  that  not  being  the  county  in 
which  the  testatrix  resided  at  the  time  of  her  death.  Being  void  for  want 
of  jurisdiction  it  could  be  disregarded  and  admitted  to  probate  In  tbe  county 
of  her  residence,  or  it  could  be  attacked  in  any  proceeding  or  suit  where  it 
was  relied  Tipon  as  conferring  a  right  or  sustaining  a  defense.  (Masters' 
Ex'or  v.  Brinkers,  9  Ky  Law  Rep.,  841;  Jacobs'  Adin'r  v.  L.  &  N.  R.  R. 
Co.,  10  Bush,  2fi3;  Stevenson,  &c.  v.  Huddleson,  Hi  B.  M.,  £08. ) 

Whether  the  couuty  court  of  Jefferson  had  jurisdiction  io  admit  to  probate 
what  it  called  a  copy  of  the  will,  the  original  being  confessedly  in  existence 
and  within  the  power  of  the  court,  is  a  question  about,  which  we  have  had 
more  difficulty.  This  question  must  depend  for  its  solution  solely  on  the 
question  whether  the  production  of  the.  testamentary  paper,  if  within  the 
power  of  the  court,  is  a  jurisdictional  fact,  or  the  subject-matter  to  which 
the  jurisdiction  attaches.  If  it  is,  then  there  would  be  no  jurisdiction  with 
out  the  production  of  the  paper,  or  the  claim  that  it  was  destroyed  or  could 
not  be  produced,  and  the  offer  of  a  copy  as  the  best  evidence  of  the  contents 
of  the  absent  paper. 

After  a  careful  examination  of  a  number  of  cases  we  are  satisfied  that  the 
only  jurisdictional  fact  in  the  matter  of  probating  a  will  is  the  place  <  f  resi- 
dence of  the  supposed  testator.  That  it  would  be  grossly  irregular  to  admit 
a  copy  of  a  will  to  probate  without  a  showing  that  the  original  can  not  be 
produced  may  be  admitted,  but  irregularity  or  error  does  not  render  a  judg- 
ment void.  The  mode  of  correcting  these  is  pointed  out  by  law.  A  judg- 
ment can  be  disregarded  or  attacked  by  a  collateral  proceeding  only  when 
void  for  want  of  jurisdiction.  "In  deciding  whether  probate  ought  not  to 
be  granted  the  county  oourt,  it  is  true,  should  require  the  original  will  to 
be  produced,  if  to  bo  had;  not,  however,  because  it  is  necessary  to  give  them 
jurisdiction  of  the  matter,  but  in  obedience  to  the  rule  requiring  the  best 
evidence  the  nature  of  the  case  is  susceptible  of."  ( Happy  *s  Will,  4  Bibb, 
553;  Payne's,  4  Mom,  42H..) 

In  Walters,  &c.  v.  Ratliff,  &c,  5  Bush,  576,  the  order  of  probate  showed 
that  a  copy  of  the  will  was  admitted  to  probate.  No  fact  was  stated  show 
ing  the  loss  of  the  original  paper,  yet  the  order  was  held  to  be  conclusive  in 
a  proceeding  to  vacate  and  set  it -aside.  However  erroneous  the  order  of  the 
Jefferson  County  Court  may  be,  we  are  satisfied  that  it  is  not  void  for  want 
of  jurisdiction,  and  is,  therefore,  valid  and  conclusive  as  a  basis  of  jurisdic- 
tion in  this  case. 

The  order  making  an  allowance  of  $150  to  tho  attorney  of  the  administra- 
tor, to  be  paid  out  of  the  proceeds  of  real  estate,  was  erroneous.  There  were 
no  personal  assets.  There  was  nothing  about  which  the  administrator 
needed  advice  in  the  administration  because  there  were  no  assets  to  admin- 
ister. It  seems  that  there  was  no  debt  to  be  paid  except  that  preferred  by 
Miller,  and  it  is  apparent  that  this  suit  was  prosecuted  in  his  interest.  If  a 
creditor  having  a  claim  against  a  decedent,  instead  of  proceeding  against 
the  administrator,  heir  or  devisee,  can,  by  having  the  administrator  insti- 
tute a  suit  for  the  settlement  of  the  estate,  thereby  shift  the  attorney's  fee 
to  the  estate  instead  of  paying  it  himself,  then  the  law  has  provided  a  way 
by  which  the  estates  of  the  dead  may  be  subjected  to  a  burden  not  allowed 
against  the  living. 

Attorneys'  fees  allowed  in  the  settlement  of  insolvent  estates  must  rest  on 
one  or  the  other  of  two  facts:  First,  that  tbe  fee  was  incurred  by  the  admin 


Digitized  by 


Google 


MILLER  V.  SWAN  &  BROWN,  &C.  101J> 

istrator  in  the  management  and  distribution  of  the  personal  estate,  and  Is 
allowed  out  of  personal  assets  as  a  necessary  and  proper  expenditure;  or 
tbat  a  suit  for  the  sale  of  land  by  one  creditor  to  pay  many  debts  was  neces- 
sary in  order  to  prevent  multiplicity  of  suits,  aud  to  ascertain  what,  if  any- 
thing, would  be  left  for  division.  In  that  case  one  may  incur  a  debt  for  the 
benefit  of  many,  and  each  may  be  Justly  held  to  contribute  his  proportion  to 
the  common  burden.  This  case  does  not  fall  within  either  class,  and  the 
allowance  was  improper.  We  are  satisfied  from  the  evidence  that  the  claim 
for  board  by  Miller,  as  reported  by  the  commissioner,  should  have  been, 
allowed. 

The  evidence  does  not  show  an  agreement  to  pay  any  stipulated  amount 
for  board,  nor  do  we  understand  that  itris  necessary  to  do  so  in  order  to  re- 
cover. The  law  will  not  imply  a  contract  to  pay  board,  but. if  the  evidence 
is  sufficient  to  show  that  the  host  informed  the  guest  that  the  stay  at  his 
bouse  is  not  to  be  considered  in  the  light  of  mere  hospitality,  but  that  be 
would  require  remuneration  therefor,  and  the  stay  is  prolonged  under  these 
oirou instances  and  accepted  with  that  understanding,  this  is  sufficient  to 
sustain  the  claim  for  suoh  compensation  as  is  reasonable.  (Henderson  v. 
Stringer,  2  Dana,  393.)  In  Royal's  Adm'r  v.  Bryan,  1  J.  J.  Mar.,  434,  the 
court  held  that  an  acknowledgment  by  the  guest  that  he  was  to  pay  board 
was  sufficient,  In  connection  with  other  circumstances,  to  sustain  a  finding 
that  there  was  an  agreement  to  pay  board. 

Here  the  facts  are  that  Mrs.  Gompton,  after  her  release  from  the  asylum, 
went,  with  all  her  personal  belongings,  to  the  house  of  Miller,  who  had 
married  her  niece.  She  was  delicate  in  body  as  well  as  mind,  and  needed 
and  received  kind  attentions.  She  remained  there  for  two  or  three  years, 
claiming  it  as  her  home,  establishing  that  as  the  county  of  her  residence. 
She  stated,  while  on  the  road  to  Mr.  Miller's,  tbat  she  was  going  there  to 
board,  and  often  said  that  she  expected  to  pay  him,  and  that  he  would  be 
paid.  She  had  an  estate  sufficient  to  pay  her  board,  and  no  fact  is  proven 
which  shows  that  any  one  had  peculiar  claims  upon  her  bounty,  or  that 
Miller's  circumstances  were  suoh  as  to  require  such  an  extended  act  of  hos- 
pitality. These  circumstances  would  not  alone  justify  the  inference  M;hat 
there  was  an  agreement  to  pay  board,  but  they  illustrate  and  explain  the 
well-established  avowals,  and  show  satisfactorily,  as  we  think,  that  the 
boarding  was  not  intended  or  accepted  ns  an  act  of  hospitality. 

The  judgment  is  reversed,  with  directions  to  set  aside  the  order  of  allow- 
ance of  an  attorney's  fee,  and  to  overrule  the  exceptions  to  the  commission- 
er's report  to  the  claim  of  Miller  for  board.  Each  party  will  pay  his  costs 
incurred  in  the  appeal.     . 


June  1,  1889—3 

Digitized  by  VjOOQlC 


1020  ABSTRACTS. 

SUPERIOR  COURT  ABSTRACTS. 

WHITAKER,  AGENT  v.  BROOKS. 

Filed  April  94,  188fl.     Appeal  from  Kenton  Chancery  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Taxation-Under  chapter  93  of  the  General  Statutes  (revision  of  im) 
the  stockholders  In  corporations,  and  not  the  corporations  themselves,  were 
required  to  list  and  pay  taxes  on  their  stock  unless  otherwise  eipres*ly  pro- 
vided ;  and  where  the  stockholders  were  required  to  list  and  pay  tax  on  their 
stock  the  corporation  was  not  liable  for  tax  on  its  property.  And  the  fact 
that  the  corporation  may  have  paid  tax  on  its  property  whfn  it  was  rot 
liable  therefor  does  not  exempt  the  *t<«k holder  from  paying  tax  on  bis  stock. 

2.  Same— Since  the  act  of  April  22,  1H84,  which  took  eflect  from  its  ap- 
proval and  covered  the  taxation  of  that  year,  the  corporation  and  nut  the 
stockholder  has  been  liable  to  taxation;  and  it  is  Immaterial  whether  or  not 
the  corporation  has  listed  its  property  and  paid  the  tax.  It  is  a  sufficient 
defense  to  the  stockholder  to  show  that  the  corporation  was  liable  to  taxa 
tion. 

3.  Same— In  an  action  to  enjoin  the  collection  of  a  tax  the  taxpayer  can 
not,  for  the  first  time,  object  to  the  sufficiency  of  the  information  in  the 
county  cuirt.  Failing  to  mrfke  the  objection  in  the  county  court,  it  ino*t 
be  regarded  as  waived. 

H.  P.  Whi taker  for  appellant;  O'Hara  &  Bryan  and  Ha  11am  &  Myers  for 
appellee. 

NEWPORT  NEWS  &  MISSISSIPPI  VALLEY  R.  R.  CO.  v.  REED. 

Piled  April  24,  188fl.     Appeal  from  Hardin   Circuit  Court.     Opinion  of  the 
court  by  Presiding  Judge  Ward,  reversing. 

1.  Carriers—Authority  of  agent— In  this  action  by  appellee  against  appel- 
lant the  appellee  sought  to  recover  damages  because  of  appellant's  failure  to 
receive  a  lot  of  logs  from  him  at  a  place  on  its  road  other  than  a  regular  sta- 
tion, at  which  it  was  alleged  appellant  bad  agreed  to  receive  them  for  trans- 
portation. The  evidence  tended  to  show  that  appellant's  general  freight 
agent  had  made  such  a  contract,  but  also  tended  to  show  that  be  had  no  power 
to  make  such  a  contract,  and  that  this  power  belonged  to  the  superintendent 
or  genera]  manager.  The  court  refused  an  instruction  submitting  the  ques- 
tion of  the  agent's  authority  to  make  such  a  contract.  Held— That  this  was 
error.  Any  individual  shipper  who  claims  such  a  privilege  or  special  con- 
tract should  show  that  it  was  made  with  an  agent  having  authority  to  make 
it,  and  to  control  trains  so  that  the  contract  might  be  executed  without  dan- 
ger to  the  lives  and  property  of  others. 

2.  Delay  in  transportation— The  plaiutiff  sought  also  to  recover  damages 
resulting  from  delay  in  transportation.  There  was  evidence  tending  to  show 
that  defendant  had  enough  cars  to  meet  the  usual -demands  upon  it  for  the 
transportation  of  freights,  and  that  the  delay  was  caused  by  an  unexpected 
press  of  business;  that  it  allotted  to  plaintiff  his  due  proportion  of  cars,  and 
transported  bis  logs  as  Boon  as  they  could  be  under  the  circumstances.  Held 
—That  if  these  things  were  true  they  constituted  a  defense. 

3.  Same— Measure  of  damages— The  damage  for  delays  Id  transportation  of 
freight,  in  the  absence  of  special  contract  or  specific  notice  of  any  special 
reason  for  immediate  transportation,  is  the  difference  in  its  market  value  at 
the  time  it  should  have  reached  its  destination  and  the  time  It  did  reach  it. 
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4.  Same— Evidence— The  fact  that  some  of  the  defendant's  cars  were  off  on 
t>tber  roads  and  were  not  returned  constituted  no  defense,  and  evidence  of 
that  fact  was  not  oompetent.  It  was  rhe  duty  of  the  defendant  to  keep  the 
means  of  transportation  under  its  control. 

J.  P.  Hobson  and  P.  H.  Darby  for  appellant;  Bush  &  Robertson  for  ap- 
pellee. 

LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ASHER. 
Filed   April  24,  1889.     Appeal  from   Bell   Circuit   Court.      Opinion   of  the 
court   by  Judge  Barbour,  reversing. 

1.  Eminent  domain— Damages— In  a  proceeding  to  condemn  land  for  a 
railroad,  if  the  railroad  company  refuses  to  pay  the  damages  assessed  in  a 
county  court;  and  appeals,  the  damages  are  to  be  assessed  as  of  the  time  of 
the  trial  of  the  appeal. 

2.  S^me— Evidence— In  such  a  proceeding  it  was  error  to  allow  witnesses 
to  state  what,  in  their  opinion,  the  land  would  be  worth  in  the  event  a  rail- 
road should  run  by  or  near  it,  but  n«»t  upon  it.  The  evidence  should  have 
been  confined  to  the  value  of  the  land  in  its  actual  condition  at  the  time  of 
the  trial.  But  as  the  admission  of  this  incompetent  evidence  was  not  made 
one  of   the  grounds  for  new  trial  them  can  Ihj  no  reversal  on  that  account. 

8.  Same— It  was  error  to  allow  witnesses  to  state  the  value  of  fruit  trees 
upon  the  land,  upon  the  assumption  that  »hey  were  thrifty  trees  of  good 
quality,  when  the  trees  had  never  borne  fruit,  and  there  was  no  evidence  as 
to  their  qualr. y. 

4  Same — As  parts  of  the  just  compensation  to  which  the  owner  is  entitled 
he  should  be  allowed  the  value  of  the  land  taken  and  the  diminished  value 
of  the  balance  of  his  property  by  reason  of  tne  injury  resulting  to  it  from 
the  construction  of  the  road.     (Asher  v.  L.  &  N.  R.  R.  Co.,  ante.,  185.) 

5.  Same— The  evidence  should  have  been  directed  to  the  value  of  the  land 
in  its  then  condition;  and  while,  in  ascertaining  this,  it  was  competent  to 
consider  the  hou.ee,  barn,  fruit  trees.  «tc,  yet  it  was  error  to  direct  the  evi- 
dence to  their  value,  Independent  of  the  lard— it  was  the  value  of  the  land 
as  enhanced  by  them  which  was  to  be  ascertained. 

Wilson  &  Rawlings,  J.  W.  Alcorn  and  W.  Lindsay  for  appellant;  W.  M. 
Beokner  for  appellee. 

RUBEL  v.  LOUISVILLE  BANKING  CO. 
Filed  April  24,  1889.    Appeal  from  Louisville  Chancery  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

1.  Assignments  for  creditors— Where  an  assignment  for  the  benefit  of  cred- 
itors executed  by  a  debtor  in  another  State  secures  to  creditors  in  this  State 
all  the  rights  they  would  have  under  an  assignment  executed  In  this  State 
the  courts  of  this  State  will  aid  the  assignee  in  securing  the  property  of  the 
debtor  in  this  State,  whether  visible  property  or  choses  in  action,  and  he 
will  be  preferred  to  a  creditor  in  this  State  who  sues  out  an  attachment  sub- 
-sequent  to  the  assignment.  And  it  is  not  material  that  the  courts  of  the 
State  in  which  the  assignment  was  executed  would,  in  a  similar  case,  prefer 
a  resident  attaching  creditor  to  a  nonresident  assignee. 

2.  Same— The  failure  of  an  assignee  for  creditors  to  execute  bond  until 
after  an  attachment  has  been  sued  out  does  not  affect  bis  claim. 

8.  Same— The  mere  fact  that  a  debtor,  prior  to  the  making  of  an  assign- 
ment for  creditors,  preferred  one  or  more  creditors  to  the  exclusion  of  others 
does  not  invalidate  the  assignment. 

C.  B.  Seymour  and  J.  B.  &  R.  C.  Kinkead  for  appellant;  Barnett,  Miller 
•&  Barnett  for  appellee. 

MORRIS  v.  COMMONWEALTH. 
JESSUP  v.  SAME. 
Filed  April  24,  1889.    Appeals  from  Christian   Circuit  Court.    Opinion  of 
the  court  by  Judge  Barbour,  reversing. 

Jurisdiction— The  provision  of  the  General  Statutes,  that  the  county  judge 
""shall  have  all  the  powers  of  a  justioe  in  penal  and  criminal  proceedings," 
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does  not  confer  jurisdiction  upon  the  county  judge  where  the  legislature  ha* 
subsequently  created  an  offense  and  provided  that  the  fine  shall  be  recovered 
before  a  justice  of  the  peace. 

An  act  of  the  legislature  of  April  »,  1886,  created  an  offense  and  provided 
that  the  penalties  imposed  for  violations  of  the  act  should  *'be  recovered  by 
indictment  in  the  circuit  court  orlby^warrant  before  any  justice  of  the 
peace."  Held— That  the  county  judge  has  ncT jurisdiction  to  try  a  warrant 
issued  for  a  violation  of  the  act. 

L.  A.  Sypert  for  appellants;  P.  W.  Hardin  for  appellee. 

HAYS'  ADM  R  v.'SALLEE,  &o. 

Filed  April  24,  1880.     Appeal  from  Lincoln  Circuit   Court.     Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Decedents'  estates— Lien  by  action  in  equity— A  creditor  can  not.  by  an 
action  in  equity,  acquire  a  lien  on  his  debtor's  interest  as  a  general  legatee 
in  the  estate  of  a  decedent  unless  the  personal  representative  is  made  a  de- 
fendant. Nor  can  he  acquire  a  lien  on  particular  articles  of  personalty  by 
making  the  person  having  them  in  possession  a  defendant.  Neither  is  it 
possible  to  acquire  an  attachment  lien  in  an  action  to  which  the  personal 
representative  is  neither  defendant  nor  garnishee. 

A.  Duval]  for  appellant;  Welch  &  Saufley  and  J.  B.  Paxton  for  appellees. 

CITY  OF  COVINGTON  v.  WOOD,  &c. 

Filed  April  24,  1889.    Appeal  from  Kenton  Chancery  Court.    Opinion  of  the 

court  by  Judge  Bowden,  affirming. 

Street  improvements— Pleading— A  contractor  seeking  to  enforce  a  lien  fur 
street  improvements  may  sue  both  the  lot  owner  and  the  oity,  and  ask  judg- 
ment against  the  city  if  for  any  reason  he  shall  fail  as  against  the  other 
party;  and  it  being  decided  that  the  lot  owner  is  not  liable,  and  the  petition 
being  dismissed  as  to  him  the  legal  result  is  that  the  city  is  liable,  and  that 
liability  may  be  enforced  without  further  pleading. 

W.  A.  Byrne  for  appellant;  D.  A.!Glenn  for  appellees. 
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RUPARD  AND  WIFE  v.  CHESAPEAKE  &  OHIO  R.  R.  CO. 
(Filed  February  21,  1889.) 

1.  Railroads— Negligence— Where  a  railroad  track  crosses  a  public  highway 
on  a  trestle  it  is  the  duty  of  those  in  charge  of  a  train  approaching  the 
crossing  to  give  some  timely  warning  of  its  apporach  for  the  protection  of 
those  who  may  be  riding  or  driving  on  the  highway,  that  they  may  secure- 
themselves  against  injury  by  reason  of  the  frightening  of  their  horses;  and 
the  question  as  to  whether  or  not  the  failure  to  give  such  warnings  is  negli- 
gence should  be  left  to  the  jury. 

2.  Same— As  the  injury  to  plaintiff  in  this  case  was  the  result  of  her  own 
negligence  in  not  looking  in  the  direction  of  the  approaching  train,  which 
she  oould  have  seen  for  a  distance  of  several  hundred  yards  if  she  bad  looked » 
a  peremptory  instruction  to  find  for  defendant  was  proper. 

G.  B.  Nelson,  Leland  Hathaway  and  D.  W.  Lindsey  for  appellants. 

J.  M.  Benton  and  Breckinridge  &  Shelby  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant,  Pasty  E.  Rupard,  wife  of  the  appellant,  Isaac  T.  Rupard, 
while  riding  on  horseback  on  the  public  road  at  a  point  where  the  appellee's 
road  crosses  said  road  on  a  trestle  high  enough  from  the  ground  to  admit 
passage  thereunder  on  the  public  road  by  persons  on  horseback  or  in  vehicles, 
was  thrown  from  her  horse  by  bis  becoming  frightened  by  the  noise  of  the 
train  as  it  passed  over  the  trestle  above  him.  The  appellant  was  seriously 
injured  by  the  fall. 

It  is  contended  that  the  injury  would  not  have  occurred  but  for  the  negli- 
gence of  appellee  in  not  giving  timely  notice  of  its  approach  to  the  crossing, 
by  blowing  its  alarm  whistle  or  by  ringing  its  bell,  so  as  to  warn  the  ap- 
pellant of  its  approach  to  the  crossing,  by  which  she  oould  and  would  have 
kept  at  a  safe  distance  from  the  crossing  until  the  train  passed  it,  whereby 
the  Injury  would  have  been  avoided. 
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Upon  the  conclusion  of  the  appellant's  evidence  the  lower  court  instructed 
the  jury  peremptorily  to  find  for  the  appellees  which  the  jury  did. 

The  appellee's  contention  is  that  where  its  road  crosses  the  public  road  on 
a  trestle  it  does  not.  in  common  with  the  traveler,  have  any  privilege  in  or 
use  of  the  public  road  itself;  that  its  road  and  the  public  road,  though  near 
and  adjacent  to  each  other,  are  distinot  and  separate.  The  former  has  do 
rights  in  the  public  road  and  the  traveler  has  no  right  in  the  track  for  the 
purpose  of  crossing  it,  therefore,  the  same  duties  are  not  imposed  upon  the 
appellee  that  are  imposed  upon  it  when  it  passes  over  the  public  road  itself 
in  common  with  the  traveler;  consequently  it  has  a  right  to  run  its  train 
on  a  trestle  where  the  trestle  crosses  a  public  road  at  its  common,  or  any 
rate  of  speed,  accompanied  by  the  usual  noise  attendant  upon  the  running 
of  a  train,  and  is  not  bound,  as.  a  matter  of  law,  to  give  any  warnicg  of  Its 
approach  to  the  crossing. 

In  support  of  the  foregoing  views  the  case  of  Favor  v.  Boston  &  Lowell 
R.  R.  Corporation,  114  Mass.,  350,  is  relied  on. 

We  can  not  agree  to  this  contention.  While  it  is  true  that  the  appellee's 
train  does  not  run  on  the  road  itself  in  common  with  the  traveler,  yet  it  is 
not  true  that  the  public  road  is  not  used  by  the  appellee  and  the  traveler  in 
common.  It,  the  public  road,  supports  the  appellee's  trestle  over  which  it* 
train  passes,  and  the  traveler  has  a  right  to  pass  under  the  track  on  the  pub- 
lic highway ;  but  for  his  right  of  passage  on  the  public  highway  he  would 
commit  a  trespass  by  passing  under  the  track  on  the  trestle.  The  public 
road,  by  being  trestled  across,  is  as  much  in  the  occupation  of  the  appellee 
as  it  would  be  if  its  traok  rested  immediately  upon  it,  and  for  the  traveler 
to  cross  under  the  track  resting  on  the  trestle,  or  over  the  track  resting  upon 
the  ground,  would  be  equally  a  trespass  but  for  the  protection  afforded  him 
by  reason  of  being  on  the  public  highway.  So  it  is  incorrect  to  say  that  the 
appellee,  although  its  train  crosses  the  highway  on  a  trestle,  and  the  travel- 
ers do  not  use  the  same  in  common. 

But  the  question  as  to  the  relative  duties  of  the  appellee  and  the  traveler 
rests  upon  broader  grounds.  It  is  the  duty  of  the  appellee,  as  it  is  of  nat- 
ural persons,  "to  exercise  its  rights  with  a  considerate  and  prudent  regard 
for  the  rights  of  others."  An  individual  in  the  exercise  of  his  absolute 
rights,  if  it  may  be  reasonably  apprehended  that  their  exercise  may  endanger 
the  safety  of  others  in  the  exercise  of  their  rights,  must  exercise  them  with 
a  due  regard  for  the  safety  of  such  others.  To  illustrate:  A  person  who  ia 
constructing  a  brick  wall  abutting  a  public  street,  on  which  travelers  fre- 
quently pass,  may  be  liable  in  damages  for  the  falling  of  a  brick  on  a  trav- 
eler from  the  hands  of  one  of  his  workmen,  although  the  workman  was  not 
negligent  in  letting  the  brick  fall,  and  the  immediate  cause  of  the  fall  of 
the  brick  was  accidental ;  but  if  it  was  an  accident  which  the  person  build- 
ing the  wall,  in  view  of  the  danger  to  the  life  and  limb  of  travelers  on  the 
street,  should  reasonably  contemplate,  he  should  provide  against  the  same 
by  safeguards  and  barriers,  so  that  travelers  might  not  be  exposed  to  the 
danger,  else  he  will  be  responsible  in  damages  for  the  injury.  (Jager  v. 
Adams,  123  Mass.,  26.)  It  is  precisely  upon  the  same  principle  that  the  ap- 
pellee is  made  liable  for  injuries  to  travelers  at  crossings.  It  is  not  exco« 
or  justification  that  the  act  that  caused  the  injury  was  in  itself  lawful,  or 
"that  it  was  done  in  the  exercise  of  a  lawful  right,  if  the  injury  arose  from 
the  negligent  manner  in  which  it  was  done."  Injury  may  occur  to  the 
traveler  at  the  crossing  in  two  ways,  namely,  by  a  collision  with  him,  or  by 
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soaring  the  borse  tbat  be  is  riding  or  driving,  whereby  he  is  injured.  It  is 
the  duty  of  the  appellee  in  approaching  a  crossing,  if  danger  to  the  traveler 
in  either  of  the  ways  above  mentioned  may  be  reasonably  apprehended,  to 
give  timely  notice  of  its  approach,  in  order  tbat  tbe  traveler  may  not  only 
be  warned  not  to  come  in  collision  with  the  train,  but  secure  himself  from 
injury  by  bis  frightened  horse.  By  the  trains  crossing  tbe  highway  on  a 
trestle  there  is  no  danger  of  a  collision  with  a  traveler  on  tbe  highway,  but 
if  be  should  be  under  the  trestle  with  bis  horse  while  the  train  is  passing 
over  it  the  danger  is  increased,  for  it  is  well  known  tbat  a  borse  is  more 
likely  to  scare  at  a  sound  made  over  his  head  than  when  the  same  sound  is 
made  on  the  ground.  So  where  the  train  crosses  a  public  highway  on  a 
trestle,  and  in  view,  as  above  intimated,  of  the  frequency  of  travel  on  horse 
back  or  by  driving  on  the  puMio  highway,  and  the  facility  of  seeing  the 
train,  as  it  approaches  the  crossing,  in  time  to  prevent  injury  by  scaring 
the  horse,  the  danger  of  catching  the  traveler  unawares  and  frightening  the 
borse  that  he  is  riding  or  driving  may  be  reasonably  apprehended,  it  is  its 
duty  to  give  some  timely  warning  of  its  approuch  to  the  crossing.  And  tbe 
question  as  to  whether  or  not  the  failure  to  give  such  warning  is  negligence 
should  be  left  to  the  jury. 

For  an  able  presentation  of  the  foregoing  views  see  the  case  of  Pennsyl- 
vania R.  R.  Co.  v.  Barnett,  59  Pa.  State  Reports,  268. 

But  it  conclusively  appears,  from  tbe  appellant's  own  testimony,  tbat  she 
received  the  injury  in  consequence  of  her  own  negligence.  She  was  familiar 
with  the  crossing  and  its  surroundings.  The  track,  in  the  direction  that 
the  train  was  coming,  was  clear  of  obstruction  several  hundred  yards,  and 
she  could  see  the  approaching  train  that  distance  had  she  looked;  but  she 
did"  not  look  nor  did  she  give  any  reasonable  excuse  for  not  looking,  but 
hurried  up  to  the  crossing  and  attempted  to  cross,  regardless  of  the  fact  that 
the  train  might  come  at  any  moment.  So  as  it  conclusively  appeared  that 
the  injury  was  the  result  of  the  appellant's  own  negligence,  the  instruction 
was  not  improper. 

The  judgment  is  affirmed. 


WHITE,  &c.  v.  ALLEN,  &c. 
(Filed  March  28,  1889— Not  to  be  reported  ) 

1.  Bills  of  exceptions— Tbe  tender  of  a  bill  .of  exceptions  to  the  court 
within  tbe  time  allowed  should  be  regarded  as  equivalent  to  a  filing  of  it  as 
the  appellant  should  not  be  prejudiced  by  tbe  delay  of  the  court  in  acting 
upon  the  motion  to  file. 

2.  Allowance  to  receiver— Attachments  were  levied  upon  the  leasehold  in- 
terest of*  the  debtor  in  distillery  premises,  the  distillery  itself  having  been 
burned,  and  levied  also  upon  any  whisky  in  the  warehouses  connected  there- 
with belonging  to  him.  Tbe  indebtedness  due  him  for  the  storage  of  whisky 
of  other  parties  in  the  warehouses  was  also  attached.  Upon  motion  of  tbe 
attaching  creditors  a  receiver  was  appointed,  who  continued  to  act  as  such 
for  two  years.  Among  other  things  which  he  did  during  his  term  of  service 
be  collected  and  disbursed  a  large  sum  of  money,  nearly  all  of  which  con- 
sisted of  the  government  tax,  which,  upon  the  withdrawal  of  the  whisky 
from  bond  by  tbird  parties  owning  it,  be  collected  from  them  and  paid  over 
to  the  United  States  collector.  Held— That  the  collection  and  disbursement 
of  this  tax  is  not  to  be  considered  in  arriving  at  a  just  compensation  to  tbe 
receiver  for  bis  services  as  tbe  owners  of  tbe  whisky  had  the  right  to  pay 
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this  tax  direct  to  the  collectors  themselves,  and  it  was  a  matter  in  whtaft* 
the  attaching  creditors  were  not  interested.  Nor  does  it  appear  from  the- 
order  of  appointment  or  other  evidence  that  the  receiver  was  expected  to 
collect  and  disburse  this  money. 

8.  Same— An  allowance  to  the  receiver  of  $6,000  for  his  two  years'  service* 
was  not  "reasonable;"  $1,500  per  year,  or  $8,000  for  the  entire  service,  la 
ample. 

H.  M.  Buford,  Mat  Walton,  G.  H.  Stoll  and  A.  H.  Ward  for  appellants. 

Win.  Lindsay  and  J.  D.  Hunt  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

This  appeal  questions  the  correctness  of  an  allowance  to  a  receiver. 

Section  8  of  chapter  75  of  the  General  Statutes,  and  which  relates  to  mas- 
ter commissioners,  provides:  "He  shall  not  be  allowed  more  than  $8  per  day 
for  each  day  he  shall  be  necessarily  engaged  in  the  discbarge  of  his  duties, 
exoept  by  consent  of  parties  or  their  attorneys. " 

Section  14  of  the  same  chapter,  relative  to  other  commissioners  and  re- 
ceivers, says:  "Their  compensation  shall  be  the  same  as  that  of  a  master 
commissioner,  and  ascertained  and  allowed  in  the  same  manner,  except  In 
the  case  of  collecting  money,  receiving,  holding,  renting,  or  selling  prop- 
erty, the  court  may,  upon  proper  proof,  make  to  the  master  commissioner, 
reoeiver  or  other  commissioner  an  allowance  of  a  reasonable  amount  greater 
than  $8  per  day." 

This  case  falls  within  the  exception  named,  and  evidence  having  been 
heard,  as  the  judgment  shows,  the  conclusion  of  the  lower  court  must  he 
sustained  without  inquiry  into  the  merits  of  the  question,  if  it  be  true,  am 
the  appellees  contend,  that  there  is  properly  no  bill  of  exceptions  in  the  rec- 
ord. It  is  only  by  means  of  it  that  the  action  of  the  lower  court  can  be  re- 
viewed.   In  its  absence  we  must  presume  the  judgment  to  be  correct. 

Section  834  of  the  Civil  Code  provides:  "The  party  objecting  must  except 
when  the  decision  is  made,  and  time  may  be  given  to  prepare  a  bill  of  excep- 
tions, but  not  beyond  a  day  in  the  succeeding  term,  to  be  fixed  by  the  court" 

It  was  bold  in  Louisville  &  Nashville  R.  R.  Co.  v.  Turner,  81  Ky., 
480  (6  Ky.  Law  Rep.,  542),  that  where  time  is  given  until  a  certain  day  In 
the  succeeding  term  to  present  a  bill,  and  that  day  passes  without  notice  of 
the  matter,  the  opportunity  for  filing  is  lost. 

In  this  case,  however,  the  judgment  was  rendered  on  June  26*  1885,  and 
time  given  until  the  first  day  of  the  next  term  to  file  the  bill.  At  the  time 
fixed,  November  16,  1885,  the  appellants,  as  Che  orders  of  the  court  show, 
tendered  their  bill  and  asked  to  file  it.  December  28,  1885,  they  renewed  the 
motion,  and  it  was  continued  to  the  next  special  term.  December  31, 188ft, 
the  motion  was  continued  to  the  1st  day  of  the  February  term,  18&6.  Febru- 
ary 1,  1886,  they  again  renewed  the  motion,  and  again  did  so  on  June  14, 
1886,  when  it  was  continued  to  the  next  special  term,  and  at  last,  on  July 
8,  1886,  It  was  signed  by  the  judge,  and  made  a  part  of  the  record.  None  of 
this  delay  appears  to  have  been  asked  or  occasioned  by  the  appellants,  sai» 
that  from  the  time  the  judgment  was  rendered  until  the  first  day  of  the  we- 
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-oeeding  term.  Tbey  were  given  the  right,  however,  by  an  order  of  the  court, 
to  indulge  in  a  bad  praotioe,  and  to  present  and  file  the  bill  at  the  time  last 
named;  and  they  did  then  present  it,  and  it  must  be  presumed  the  court 
then  took  charge  of  it.  None  of  the  continuances  of  the  motion  to  flle  it 
were  of  their  asking,  and  in  faot  tbey  appear  to  have  been  almost  Impor- 
tunate in  pressing  it  to  a  disposition. 

We  must  presume  from  the  character  of  the  orders  relative  to  the  matter 
that  tbe  delay  was  upon  the  part  of  the  court,  and  that  it  had  the  bill  under 
consideration.  Tbe  appellants  had  done  all  within  their  power,  and  should 
not  be  prejudiced  by  delay  upon  tbe  part  of  the  judge.  When  taken  under 
consideration  by  Mm  they  had  no  control  over  it,  and  the  tender  of  It  in 
court  within  the  time  allowed  should  be  regarded  as  equivalent  to  a  filing 
of  it.    (Meaux  v.  Meaax,  &c,  81  Ky.,  476  (6  Ky.  Law  Rep.,  646.) 

Onr  conclusion  upon  this  question  requires  us  to  now  consider  the  merits 
•of  the  case,  and  in  doing  so  we  recognize  the  proper  rule  to  be,  especially  In 
•a  case  of  this  character,  that  error  upon  tbe  part  of  tbe  court  below  is  not  to 
be  presumed;  but  upon  tbe  contrary  every  presumption  fairly  deduoible 
from  tbe  record  should  ba  indulged  in  favor  of  ito  action. 

In  March,  1882.  D.  A.  Aiken  was  operating  a  distillery  under  a  lease  from 
the  owner,  one  Temmons,  whioh,  by  its  terms,  was  to  expire  in  December, 
188*2.  At  the  time  first  named  1c  was  destroyed  by  fire,  bringing  financial 
ruin  to  Aiken ;  and  his  creditors  thereupon  sued  out  attachments  which 
were  levied  upon  bis  leasehold  Interest  in  the  distillery  premises,  and  any 
whisky  In  the  warehouses  connected  therewith  belonging  to  him.  The  in- 
debtedness due  him  for  the  storage  of  whisky  of  other  parties  in  the  ware- 
houses was  also  attached.  The  attachment  suits  having  been  consolidated, 
the  appellee.  T.  N.  Allen,  was,  upon  motion  of  the  attiohlng  creditors, 
appointed  receiver  on  June  9,  1882,  and  aoted  as  such  from  the  following  day 
until  June  91,  1884,  or  for  a  period  of  a  few  days  over  two  years.  In  August, 
1882,  th6  appellee.  George  G.  White,  purchased  tbe  distillery  premises  from 
Temmons,  and  about  the  same  time  obtained  from  Aiken  a  release  of  the 
remaining  period  of  time  covered  by  bis  lease. 

White,  by  his  petition,  became  a  party  to  tbe  actions  on  February  6,  1883. 
He  set  up  bis  purchase,  tbe  release  by  Aiken  of  the  remainder  of  his  lease, 
and  claimed  the  storage,  whioh  had  accrued  from  tbe  date  of  such  release ; 
and  Insisted  if  he  were  not  thus  entitled,  be  had  the  right,  by  virtue  of  his 
purchase,  to  what  had  accrued  since  the  expiration  of  tbe  lease,  and  might 
thereafter  acorue.  His  pleadings  in  effect  consented  to  a  continuation  of 
the  receivership,  and  it  is  not  necessary  to  a  determination  of  the  question 
now  before  us  to  regard  bis  and  tbe  attaching  creditors'  relative  rights  as  to 
tbe  claims  for  storage. 

The  appellee,  Allen,  appears  to  have  discharged  his  duties  Well  and  faith- 
"fully.  His  character  was  a  guarantee  that  this  result  would  follow  his  ap- 
pointment. The  court  allowed  him  $6,000  for  his  services,  and  of  this  White 
and  some  of  the  attaching  creditors  complain. 

At  the  time  of  the  receiver's  appointment  there  were  between  ten  and 
-eleven  thousand  barrels  of  whisky  in  bond  in  the  distillery  warehouses.  It 
turned  out  that  all  of  it  either  belonged  to  third  parties,  or  had  been  hypothe- 
•oated  by  Aiken  for  its  full  value.  During  tbe  receiver's  term  a  portion  of 
the  whisky  was  sold  by  him  under  order  of  the  court,  as  Its  special  ooromis- 
jodoner,  to  satisfy  a  Mem,  and  for  this  service  be  was  allowed  $800,  which  was 
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allowed  out  of  the  proceeds  of  the  sale.  Burin*  his  term  of  service  he  col- 
lected something  over  $2*20,000,  and  disbursed  something  over  $213,000. 
Nearly  all  of  this  sum  consisted,  however,  of  the  government  tax,  which, 
upon  the  withdrawal  of  the  whisky  from  bond  by  the  third  parties  owning 
it,  he  collected  from  tbem  and  paid  over  to  the  United  States  collector. 

It  is  insisted  upon  the  one  side  and  denied  upon  the  other  that  this  collec- 
tion and  disbursement  Is  to  be  considered  in  arriving  at  a  just  compensation 
for  his  services  as  receiver.  Iri  solving  the  question  it  is  proper  to  look  first 
at  the  order  appointing  him  and  then  at  the  evidence. 

He  was  directed  "to  take  charge  of  the  attached  property  herein,  and  take 
due  oare  of  the  attached  property,  and  exercise  due  and  proper  diligence  in 
protecting  and  keeping  the  same  safely.  *  *  *  It  shall  be  the  duty  of  the 
receiver  to  ascertain  the  barrels  of  whisky  on  which  there  are  storage  does, 
and  upon  payment  of  storage  due  and  demand  by  the  owner  (where  the 
owner  is  other  than  said  D.  A.  Aiken)  to  surrender  to  such  owner  posses- 
sion of  the  whisky  and  sign  such  withdrawal  papers  as  may  be' necessary  to 
enable  such  owner  to  withdraw  such  whisky  from  the  United  States  officials; 

*  *  *  keep  an  aooount  of  all  receipts  of  storage  dues,  and  of  all  expendi- 
tures in  taking  care  of  the  warehouses  and  of  the  said  whisky,  and  in  guard- 
ing the  same  against  depredations  or  injury,  and  the  whisky  against  loss  by 
leakage  or  otherwise. " 

It  is  noticeable  nothing  is  said  from  which  it  could  even  be  inferred  that 
it  was  expected  the  receiver  would  collect  from  third  parties,  who  might 
have  whisky  on  storage,  the  tax  thereon,  and  pay  it  over  to  the  government. 
They  had  the  right  to  pay  it  direct  to  the  collector  themselves.  1c  was  a 
matter  in  which  the  attaching  creditors  were  not  Interested.  It  was  a  favor 
extended  to  the  owners  and  by  way  of  accommodation  to  them.  In  fact  it 
is  shown  in  this  case  that  at  least  two  or  more  of  these  owners  paid  the  tax 
on  their  whisky  without  its  passing  through  the  hands  of  the  receiver  at  all. 
The  record  shows  that  he  gave  bond  in  the  sum  of  $6,000  only,  and  surely 
this  would  not  have  been  so  if  it  had  been  expected  or  intended  that  be 
should,  as  receiver,  collect  and  disburse  these  taxes ;  and  it  will  hardly  be 
contended  that  in  case  of  default  bis  bondsman  would  have  been  liable  for 
them,  even  to  the  extent  of  the  bond.  It  is  reasonably  certain,  however, 
that  the  court,  when  it  made  the  allowance,  took  into  consideration  this  ser- 
vice of  the  appellee,  and  the  responsibility  arising  from  the  handling  of  so 
large  a  sum  of  money.  Upon  no  other  idea  can  so  large  an  allowance  be 
accounted  for,  because  while  the  receiver  performed  many  and  important 
duties,  yet  outside  the  taxes  thus  collected  he  collected  nothing  save  storage, 
and  it  in  all  amounted  to  but  about  $7,400.  If  the  allowance,  therefore,  as 
made  is  to  stand  it  will  about  consume  all  that  was  realized,  and  we  must 
assume  that  the  court,  in  allowing  it,  acted  upon  the  false  basis  indicated. 
It  is  true  the  .evidence  shows  that  distillers  and  warehousemen  usually  re- 
ceive the  money  from  those  having  whisky  on  storage  with  them  to  pay  ibe 
government  taxes  and  pay  them ;  but  it  is  equally  well  shown  that  this  is 
but  an  accommodation  upon  the  part  of  the  distiller,  and  he  is  not  hound  to 
do  it. 

•  The  receiver  testifies  that  he  considered  be  had  stepped  into  the  shoes  of 
the  distiller,  but  the  trouble  with  this  view  is  that  the  interests  of  the  cred- 
itors were  involved  and  to  be  afTeoted,  as  well  as  the  interest  of  Aiken;  and 
it  would  often,  and  perhaps  usually,  be  ruinous  to.. the  former  to  apply  i 
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a  custom,  and  make  it  a  rule  as  to  a  receiver,  whose  allowance  is  graduated 
not  only  by  the  work  done,  but  the  character  and  responsibility  of  it.  It  is* 
true  the  receiver  in  this  instance,  by  a  report  as  to  his  action,  filed  on  June 
23,  13S3,  showed  that  he  was,  inter  alia,  collecting  and  paying  these  taxes; 
but  as  no  allowance  was  then  expressly  asked  or  made,  the  appellants  should' 
not  be  treated  as  having  waived  the  right  to  thereafter  objeot  to  an  allow- 
ance for  services  based  in  part  upon  this  service. 

The  evidence  shows  that  there  were  in  all  about  five  hundred  withdrawals 
of  whisky  while  the  receivership  lasted.  The  time  necessary  to  effect  one  of 
these  withdrawals  varies  according  to  the  evidence  from  fifteen  minutes  to 
two  hours,  depending  upon  the  familiarity  of  the  doer  with  the  duty,  and 
his  celerity  in  the  work.  The  receiver  testifies  that  during  one  year  of  his 
service  he  did  something  in  the  discharge  of  his  duty  upon  two- thirds  of  the 
days  in  the  year,  and  upon  each  day  during  the  other.  He  was  not  of  course- 
so  employed  during  the  entire  day,  or  but  seldom,  and  we  presume,  from- 
the  evidence,  often  but  a  short  time.  He  says  that  during  the  time  he 
attended  to  his  law  practice.  The  office  required  him,  however,  to  be  ready 
at  any  and  all  times  to  attend  to  any  of  its  duties,  and  he  should,  therefore, 
be  liberally  paid;  but  the  rights  of  all  parties  interested  must  be  considered. 

But  three  witnesses  upon  his  side  give  an  estimate  of  the  value  of  his  ser- 
vices, and  the  average  of  their  opinions  fixes  it  at  $1,900  per  year.  The  high- 
est sum  named  by  any  witness  is  I3.5C0  per  year.  The  collection  and  payment 
of  the  government  taxes  is  also  taken  into  the  estimate  of  these  witnesses. 
Six  witnesses  testify  for  the  appellants,  and  the  average  of  their  estimates 
places  the  worth  of  the  services  at  from  five  to  six  hundred  dollars  per  year. 
Some  of  the  witnesses  upon  each  side  had  a  personal  knowledge  of  the  ser- 
vices rendered,  and  those  upon  the  one  side  appear  to  have  had  equal  oppor- 
tunity to  judge  of  their  value  with  those  upon  the  other,  and  equal  familiarity 
with  the  character  of  such  services. 

It  is  needless  to  enumerate  in  extenso  what  was  done  by  the  receiver.  We 
have  carefully  examined  the  record  and  considered  it;  and  while  he  Is  no 
doubt  actuated  by  a  conscientious  conviction  of  right  as  to  what  is  due  him, 
yet,  in  our  opinion,  the  allowance  made  to  him  does  not  come  within  the  re- 
quirement of  the  statute,  that  it  shall  be  "reasonable,"  and  it  seems  to  us 
that  $1,500  per  year,  or  $3,CC<)  for  the  entire  service,  is  ample. 

The  judgment  is  reversed,  with  directions  to  render  judgment  for  this  sum 
in  full  of  the  claim  and  for  further  proceedings  consistent  with  this  opinion. 


SMITH  v.  BRADLEY. 
(Filed  March  80,  1889— Not  to  be  reported.) 

1.  Construction  of  deed— A  conveyance  of  800  acres  of  land  to  be  set  apart 
to  the  grantee  out  of  a  large  boundary  invested  the  grantee  with  an  undi- 
vided interest  in  the  body  of  land  referred  to,  and  he  having  sold  and  con- 
veyed, by  metes  and  bounds,  300  acres  of  that  boundary,  the  purchaser  from 
him  can  not,  after  many  years,  question  his  title  for  the  purpose  of  prevent- 
ing a  recovery  by  those  claiming  as  remaindermen  under  the  original  con<- 
veyance. 

9.  .Ejectment— Remainder— A  purchaser  of  land  from  a  life  tenant  can  not 
compel  .those  in  remainder  to  establish  a  con neo ted  and  certain  title  from 
the  Commonwealth,  as  both  derive  title  from  the  same  source. 
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Gordon  &  Gordon,  J.  B.  Earle,  Petrie  &  Downs  and  The  Felanda  for  ap 
pellant. 

Edward  W.  Hines  and  Waddill  &  Pratt  for  appel'ee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  aotion  was  instituted  by  the  appellees  to  recover  a  tract  of  land  in  the 
oounty  of  Hopkins  in  the  possession  of  and  claimed  by  the  appellants  under 
a  conveyance  by  Alexander  Lewis  to  Alfred  Lewis,  In  trust  for  Emily  Lewis 
during  her  life,  and  then  to  the  heirs  of  her  body.  This  deed  of  trust  was 
executed  on  the  14th  of  October,  in  the  year  1846.  After  the  execution  of 
this  deed  Emily  married  a  man  by  the  name  of  Bradley,  and  died  in  the 
year  1878,  leaving  children,  and  those  children  are  the  plaintiffs  in  this 
aotion.  On  the  7th  day  of  March,  in  the  year  1868,  Bradley  and  wife,  the 
parents  of  these  plaintiffs,  made  an  absolute  deed  to  this  land  to  Joseph 
Smith,  the  ancestor  of  the  appellants,  and  the  trustees,  or  a  part  of  them, 
mentioned  in  the  original  deed  of  trust  executed  in  the  year  1846  by  Alex. 
Lewis,  united  in  the  conveyance  to  Smith. 

The  law  and  facts  of  this  case  were  submitted  to  the  court  without  the  in- 
tervention of  a  jury,  and  a  judgment  rendered  for  the  plaintiffs.  The  first 
question  raised  by  the  appellants  is  that  the  convnyance  by  Alex.  Lewis  is 
void  because  of  uncertainty,  or  for  the  reason  the  land  conveyed  is  not  iden- 
tified. Alexander  Lewis,  the  original  grantor,  owned  a  much  larger  tract  of 
land  than  that  in  controversy,  as  the  evidence  shows,  and  directed  in  the 
deed  of  trust  that  the  300  acres  Intended  for  the  benefit  of  Emily  should  be 
laid  3ff  in  convenient  form,  and  there  is  no  evidence  that  this  300  acres  was 
ever  laid  off,  except  the  possession  by  Emily  and  the  trustees,  or  by  Emily 
under  the  deed,  and  the  conveyance  by  Emily  and  her  husband  to  the  ances- 
tor of  the  appellants,  of  this  300  acres  by  metes  and  bonnds  in  the  year  1863. 
Now  Emily  certainly  owned  800  acres  of  this  large  tract  of  land  undivided 
when  the  deed  took  effect.  8 be  took  possession  of  3i7  acres,  as  the  proof 
dearly  shows,  under  the  deed,  and  sold  it  by  metes  and  bounds  to  Joseph 
Smith.  In  faot  there  is  nothing  in  the  answer  of  the  appellants  denying 
that  this  land  is  the  same  conveyed  by  Alex.  Lewis.  If  there  had  been  the 
testimony  shows  that  it  is  the  same  land,  and  the  best  evidence  of  that  faot 
is  the  deed  under  which  the  appellants  claim  the  conveyance  by  Emily  and 
her  trustee.  That  this  was  the  land  that  Emily  and  her  husband  held  under 
Lewis  and  sold  to  the  appellants,  or  those  under  whom  they  claim,  Is  settled 
beyond  dispute.  If  the  grantor  bad  an  unoertain  boundary,  or  one  not  well 
defined,  the  conveyance  to  Joseph  Smith  made  it  certain ;  and,  besides,  when 
Emily  took  possession,  or  her  trustee,  it  was  under  the  original  conveyance; 
and  after  the  grantee  in  the  original  deed  has  entered  and  held  for  so  long  a 
time  it  Is  too  late  for  the  purchaser  from  him  to  question  his  title,  or  to 
place  him  in  the  position  of  a  joint  tenant  holding  an  undivided  interest. 
While  we  find  no  grounds  for  a  new  trial  in  the  record,  we  have  noticed  the 
evidence  from  wbioh  the  oourt  below  finds  that  the  land  conveyed  by  Brad- 
ley and  wife  to  the  appellants  is  the  land  held  under  the  trust  deed;  that  by 
the  terms  of  the  trust  deed  the  mother  of  plaintiffs  held  a  life  estate,  and 
the  cause  of  aotion  did  not  accrue  to  the  plaintiffs  until  the  death  of  t 
mother  in  1873 ;  and  those  findings  are  conclusive  of  this  < 
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It  is  apparent  from  the  record  that  the  ancestor  of  the  appellants  entered 
tinder  the  title  of  Bradley  and  wife,  and  that  they  entered  under  the  title  of 
^lex.  Lewis,  and  now  it  is  insisted  that  the  purchaser  from  the  life  tenant 
t»n  compel  those  in  remainder  to  establish  a  oonnected  and  oertaln  title 
from  the  Commonwealth  In  ordar  to  recover.  We  think  not.  Both  derive 
title  from  the  same  sonroe,  and  the  question  presented  is  as  to  the  interest 
of  Bradley  and  wife  in  the  land. 

The  judgment  below  Is  affirmed. 


ADAMS  v.  STEPHENS,  CLERK,  &c. 
(Filed  March  30.  1889.) 

1.  Llcdnse  to  retail  liquor— License  fees— Mandamus— The  present  revenue 
law  (chapter  98,  General  Statutes*  has  not  repealed  the  special  statutes 
giving  to  the  different  incorporated  cities  and  towns  in  the  State  exclusive 
power  to  grant  licenses  to  sell  liquor  by  retail  within  their  respective  limits; 
and  under  section  10  of  article  5  of  that  law.  which  provides  that  a  license 
granted  by  a  city  or  town  having  authority  to  grant  the  same  shall  be  void 
*  'unless  the  State  license  be  obtained,  and  the  State  tax  be  paid  before  the 
grant  thereof."  it  Is  not  necessary  for  the  applicant  to  do  more  than  pay  to 
the  county  clerk  the  State  tax  required  in  such  c:ises,  the  clerk's  receipt  of 
such  payment  being  all  the  State  license  required  by  that  section  of  the 
statute. 

Appellant,  with  a  view  of  applying  to  the  board  of  trustees  for  license  to 
retail  liquor  in  Shelbyville,  tendered  to  the  county  clerk  the  amount  of  State 
tax  required  to  be  prepaid,  and  upon  his  refusal  to  receive  the  money  and 
give  a  receipt  therefor  this  action  was  instituted  for  a  writ  of  mandamus  to 
oompel  him  to  do  so.  Held— That  the  provisions  of  the  charter  of  Sholby- 
ville  giving  the  board  of  trustees  the  exclusive  right,  to  license  all  taverns, 
houses  of  public  resort,  etc.,  was  not  repealed  by  the  present  revenue  law, 
and  that  appellant  is  entitled  to  the  mandamus. 

2.  Same— The  power  to  grant  a  license  to  sell  liquors  by  retail  in  any  given 
locality  involves  a  discretion  to  refuse. 

L.  C.  Willis  for  appellant. 

O.  G.  Gilbert,  J.  C.  Beckham  and  P.  J.  Foree  for  appellees. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

Section  27  of  the  charter  of  Shelbyville,  approved  March  22,  1878,  is  as  fol- 
lows: "That  the  board  of  trustees  shall  have  the  exclusive  right  to  license 
all  taverns,  groceries,  retailers,  druggists,  viotualers,  confectioners  and 
bouses  of  public  resort,  exoept  gambling  houses  and  houses  of  ill- fame, 
within  the  town  of  Shelbyville,  or  within  one  mile  thereof;  and  such  license 
ah  all  only  be  granted  at  the  discretion  of  the  board  of  trustees  of  said  town. 
Any  law  giving  the  county  court  of  Shelby  county  the  power  to  grant  any 
*uoh  license  within  the  limits  of  said  town,  within  one  mile  thereof,  is 
hereby  repealed.  Before  any  license  shall  be  granted  to  keep  a  tavern  or 
■coffee  house  the  appellant  shall  pay  the  State  tax  to  the  county  clerk,  and 
execute  bond  in  the  county  court,  as  now  required  by  law." 

As  stated  in  his  petition,  appellant,  with  a  view  of  applying  to  the  board 
of  trustees  for  license  to  retail  spirituous,  vinous  and  malt  liquors  in  Shelby  - 
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ville,  tendered  to  the  clerk  of  the  Shelby  County  Court  the  amount  of  Stat* 
tax  required  to  be  prepaid  in  such  case,  and  upon  his  refusal  to  receive  the 
money  and  give  a  receipt  therefor  this  action  was  Instituted  for  a  writ  of 
mandamus  to  compel  bim  to  do  so. 

It  seems  to  us,  upon  that  statement  of  facts,  appellant  was  entitled  to  the 
mandamus,  and  it  was  error  to  sustain  a  general  demurrer  to  the  petition, 
if  the  section  quoted  be  still  in  force  and  unrepealed,  for  in  terms  the 
board  of  trustees  is  invested  thereby  with  the  exclusive  power  to  errant  such 
licenses,  and  it  is  mode  the  duty  of  the  clerk  to  receive  the  prepayment  of 
State  tax  whenever  tendered  by  an  applicant. 

The  principal  question,  then,  involved  in  this  case  is  whether  that  section 
of  the  charter  has  been  repealed  or  modified  by  an  act  to  amend  the  revenue 
laws  of  the  Commonwealth,  approved  May  IT.  Ib8fi,  being  chapter  fl2,  Gen- 
eral Statutes. 

If  repealed  at  all,  it  is  by  sections  1  and  10.  article  5  of  that  act,  which  are 
as  follows : 

"Section  1.  All  licenses  mentioned  in  this  article,  except  license?  to  sell  by 
retail  spirituous,  vinous  or  malt  liquors,  shall  be  granted  by  the  county 
olerk;  and  licenses  to  sell  by  retail  spirituous,  vinous  or  malt  liquors  shall 
be  granted  by  the  county  court;  but  the  county  court  shall  not  grant  a 
license  to  sell  spirituous,  vinous  or  malt  liquors  until  ten  days'  notice  shall 
be  given  by  posting  a  written  or  printed  notice  at  the  door  of  the  conrt 
house,  and  at  least  four  public  places  in  the  neighborhood  where  the  liquor 
is  to  be  sold,  and  if  a  majority  of  the  legal  voters  in  the  neighborhood  shall 
protest  against  the  application  it  shall  be  refused.  The  county  court  in 
each  instance  shall  determine  what  constitutes  a  neighborhood. 

"Section  10.  A  license  granted  by  a  city  or  town  having  authority  to  grant 
the  same  shall  be  void,  and  no  protection  to  nny  person  for  any  purpose, 
unless  the  State  license  be  obtained  and  the  State  tax  be  paid  before  the 
grant  thereof." 

It  is  clear  the  part  of  the  charter  of  Shelby  ville  giving  to  the  board  of  trus- 
tees power  to  grant  license  to  sell  liquors  by  retail  therein  has  not-  in  terras. 
been,  nor  was  intended  to  be,  repealed  by  either  of  the  sections  quoted.  The 
peculiar  provisions  made  and  terms  used  in  the  first  of  the  two  sections 
show  it  was  intended  to  apply  alone  to  the  country  .**nd  sparsely  populated 
villages,  for  it  is  not  to  be  supposed  it  was  rhe  intention  of  the  legislature 
to  make  the  granting  of  licenses  to  sell  liquors  in  the  different  parts  of  in- 
corporated cities  and  towns,  which  are  laid  off  into  regular  civil  divisions, 
depend  upon  the  expressed  *ill  of  a  majority  of  legal  voters  within  the  un- 
defined limits  of  what  a  county  court  may,  in  its  discretion,  determine 
constitutes  a  neighborhood  in  such  cities  and  towns. 

The  statutes  giving  to  the  different  incorporated  cities  and  towns  in  the 
State  exclusive  power  to  grant  licenses  to  sell  liquors  by  retail  within  their 
respective  limits,  so  far  from  being  repealed  by  section  10,  are,  in  terms, 
recDzuiz-jd  as  existing  and  left  in  full  force,  the  manifest  purpose  of  that 
section  being  simply  to  annex  a  condition  to  the  exercise  and. effect  of  that 
power  that  will  hereafter  insure  payment  of  the  State  tax  on  such  licenses. 
And  we  think  such  is  the  meaning  of  the  words  "unless  the  State  license- 
be  obtained  and  the  State  tax  be  paid  before  the  grant  thereof."  The  power 
to  grant  a  license  to  sell  liquors  by  retail  in  any  given  locality  involves  a 
discretion  to  refuse.  And  as  the  charter  of  Shelbyvllle  not  only  invested  the* 
board  of  trustees  with  exclusive  power  and  discretion  is  granting  licenses 
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to  sell  therein,  but  expressly  repealed  all  previous  laws  conferring  that  an-- 
thority  upon  the  Shelby  County  Court,  the  effect  of  Construing  section  10  so 
as  to  reinvest  the  county  court  with  the  authority,  even  if  the  language  used 
authorized  it  to  be  done,  would  be  to  give  to  two  distinct  tribunals  the 
power  to  grant  or  refuse  licenses  at  discretion,  which  obviously  would  be 
impracticable,  and,  therefore,  evidently  not  intended.  Chapter  M2,  General 
Statutes,  is  purely  a  revenue  statute,  the  title  of  it  is  "Revenue  and  Taxa- 
tion," and  it  is  not  within  its  power  to  regulate  the  manner  of  granting 
licenses  to  sell  spirituous,  vinous  and  malt  liquors  in  incorporated  cities  and 
towns,  except  so  far  as  necessary  to  secure  payment  into  the  treasury  of  the 
State  tax  thereon. 

Article  2,  section  11,  chapter  92.  General  Statutes  (former  edition),  con- 
tained a  provisiou  that  "a  license  granted  by  a  town  or  city  having  author- 
ity to  grant  the  same  shall  be  void,  and  no  protection  to  any  person  for  any 
purpose  unless  the  State  tax  required  by  law  be  paid  upon  the  grant 
thereof."  And  it  was  decided  by  this  court  in  Williams  v.  Commonwealth, 
13  Bush,  304,  that  as  the  statute  did  not  direct  to  whom  the  State  tax  should 
be  paid,  the  payment  of  it  by  the  applicant  to  the  clerk  of  the  board  of  trus- 
tees of  the  town  granting  the  license,  to  be  paid  over  by  him  to  the  trustee- 
of  the  jury  fund,  was  proper,  and  all  that  was  required  by  the  statute  as  it 
then  was.  To  remedy  that  defect  in  the  law,  as  thus  construed  by  this 
court,  and  it  seems  to  us  for  no  other  purpose,  the  words  "unless  the  State 
license  be  obtained "  were  inserted  in  seotion  10  now  under  consideration. 
And  all  Intended  to  be  accomplished  by  the  amendment  was  to  prevent 
towns  and  cities  collecting  the  State  tax,  and  to  require  it  to  be  paid,  not  to 
the  court,  but  to  the  clerk  of  the  county  court.  For  it  was  not  necessary, 
nor  does  section  10  directly  or  indirectly  confer  upon  the  county  court  power 
and  discretion  to  grant  licenses  to  sell  spirituous,  vinous  and  malt  liquors  in 
incorporated  towns  and  cities.  And  as  such  power  does  not  exist,  it  is  not 
necessary  for  an  applicant  for  such  license  to  do  more  than  to  pay  the  State 
tax  required  in  such  oases  to  the  clerk,  whose  written  receipt  of  such  pay- 
ment is  all  the  State  license  contemplated  or  required  by  section  10. 

Wherefore,  the  judgment  in  this  case  is  reversed  and  remanded  for  further 
proceedings  consistent  with  this  opinion. 


BLAND,  &o.  v.  GAITHKR,  &o. 
(Filed  March  30,  l8SJ)-Not  to  be  reported.) 

1.  Contracts— Appellants,  two  heirs  of  a  decedent,  one  of  them  being  also 
the  executor,  agreed  with  appellees,  the,  other  heirs,  to  pay  them  a  certain 
amount  by  way  of  making  them  equal  in  advancements,  in  consideration 
that  they  would  no  longer  contest  the  will  of  their  common  ancestor.  Held 
—That  the  contract  bound  appellants  individually,  and  not  the  estate,  but 
their  liability  is  limited  by  the  value  of  the  estate. 

2.  Verdict— The  jury  having  found  for  the  plaintiffs  a  certain  amount,  "to 
be  paid  out  of  the  estate,"  the  court  properly  treated  the  direction  in  the 
verdict  as  to  how  it  was  to  be  paid  as  surplusage,  and  rendered  an  indi- 
vidual judgment  against  appellants. 

3.  Evidence— Upon  the  question  as  to  whether  the  alleged  contract  wa« 
made,  it  was  competent  for  the  jury  to  consider  all  the  surrounding  circum- 
stances by  way  of  arriving  at  the  truth  of  the  matter,  however  slightly  they- 
tended  to  this  end. 
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4.  Misconduct  of  counsel  in  argument  oan  not  be  considered,  no  objection 
x>r  exception  being  taken  at  the  time. 

5.  A  ground  for  a  new  trial  is  sufficient  which  merely  states,  in  substance, 
that  the  jury  wefe-mislnstructed,  or  that  the  trial  court  erred  in  refusing 

4  nstructions.    But  where  the  party  expressly  points  out  certain   instructions 
•as  erroneous  he  thereby  waives  objection  to  all  others. 

Montgunrei^&Totetott  for  appellants. 

J.  P.  Hobson  for  appellees. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  action  of  the  appellees  is  based  upon  an  alleged  contract  between  them 
and  the  appellants  by  which  the  latter  were  to  pay  them,  by  way  of  making 
them  equal  in  advancements,  $4,000,  in  consideration  that  they  would  no 
longer  contest  the  will  of  their  common  ancestor.  This  they  ceased  to  do. 
The  answer  denied  that  any  such  contract  was  ever  made,  but  in  view  of  the 
verdict  for  the  appellees  we  must  assume  its  existence;  but  it  is  evident 
that  while  an  individual  liability  was  created  upon  the  part  of  the  appel- 
lants it  was  restricted  by  the  contract  as  to  its  extent  to  the  amount  of  the 
testator's  estate.  One  of  the  appellants  was  the  executor  as  well  as  an  heir 
of  the  decedent,  while  the  other  was  an  heir  only.  It  was  a  joint  agree- 
ment, and  hence  they  did  not  contract  in  an  official  oharacter,  and  did  not 
bind  the  estate.  They  did  not,  however,  undertake  to  pay  more  than  the 
amount  of  the  estate.  It  was  to  furnish  the  money  to  pay  the  liability. 
They  were  contracting  with  reference  to  it,  and  the  advancements  that  had 
been  made  to  the  different  heirs.  While  it  was  agreed  that  the  appellees 
were  to  have  $4,000,  and  the  grandson,  Wintersmith,  $1,600,  yet  the  money 
-of  the  estate  was  looked  to  for  its  payment  by  the  parties,  and  the  liability 
to  be  graduated  by  the  amount  of  it.  Any  other  conclusion  would  be  ab- 
surd. It  can  hardly  be  supposed  that  the  appellants,  by  way  of  equalizing 
advancements,  agreed  to  pay  the  appellees  and  Wintersmith  mure  than  the 
amount  of  the  estate  left  by  the  decedent.  All  of  the  other  heirs,  save  per* 
haps  one  to  whom  a  small  balance  was  perhaps  due  by  way  of  equalising 
him,  had  received  a  due  proportion  of  advancements;  and  one  of  the  appel- 
lants having  the  estate  in  his  hands  as  executor,  It  is  quite  reasonable  to 
suppose  they  wquld,  under  such  circumstances,  graduate  tbeir  liability  by 
the  extent  of  it,  and  that  iney  would  not  have  undertaken  to  pay  more  than 
the  value  of  the  estate* 

The  verdict  of  the  jury  shows  that  they  took  this  view  of  the  matter. 
The  estate  proved  to  be  worth  less  than  $5,000,  and  they  found  :  "We,  of  toe 
jury,  find  for  the  plaintiffs  $8,704.45,  to  be  paid  out  of  the  estate  of  Henry 
Bland,  deceased." 

The  lower  court,  however,  properly  treated  the  direction  In  the  verdict  as 
to  how  it  was  to  be  paid  as  surplusage,  and  rendered  an  individual  judg- 
ment against  the  appellants.  (Beckham  v.  Smith,  03  Pa.,  46.)  If  the  ap- 
pellants agreed  to  pay  the  money,  then  the  jury  had  nothing  to  do  with  the 
question  as  to  how  or  where  it  was  to  be  obtained. 

The  testimony  introduced  relative  to  the  ancestor's  estate,  and  what  prop- 
erty he  had  owned,  and  his  financial  condition,  as  well  as  that  tending  to 
=8how  what  the  other  heirs  had  received  by  way  of  advancement. 
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petent.  It  tended  to  show  the  object  of  tbe  oontraot  between  the  appellants 
and  the  appellees,  and  tbe  probability  that  it  had  been  made.  It  la  true  so 
inuoh  of  It  as  related  to  what  means  the  appellants  had,  and  what  property 
they  had  purchased,  tended  to  do  so  hut  slightly;  but  whether  suoh  a  oon- 
traot as  that  claimed  bad  been  made  was  not  only  to  be  determined  by  the 
jury  upon  the  positive  testimony  introduced,  but,  as  it  was  conflicting,  It 
was  proper  they  should  consider  all  the  surrounding  oiroumstanoes  by  way 
of  arriving  at  the  truth  of  the  matter,  however  slightly  they  tended  to  this 
end.  (Davis  v.  Calvert,  26  Am.  Dec.,  282;  Shannon  v.  Einny,  1  A.  K. 
Marshall,  8;  Jones  v.  Letcher,  18  B.  M.,  872.) 

Tbe  complaint  of  misoonduot  in  argument  by  tbe  appellees*  counsel,  were 
it  well  founded,  can  not  be  now  heard,  because  no  objection  was  made  or 
ezoeptlon  taken  to  it  at  tbe  time. 

It  Is  unnecessary  to  review  all  the  instructions  whioh  were  given  and  re- 
fused. The  appellants  complain  in  argument  especially  of  tbe  fourth  and 
fifth  ones,  whioh-  were  given  to  the  jury.  The  one  first  named  was  favorable 
to  them.  The  other,  even  if  erroneous,  can  not  now  be  considered  because- 
the  motion  for  a  new  trial  improperly  points  out  the  Instructions  objected 
to,  and  this  one  is  omitted. 

A  ground  for  a  new  trial  is  sufficient  which  merely  states,  in  substance ,. 
that  the  jury  were  misinstruoted,  or  that  the  trial  court  erred  in  refusing  in- 
structions. But  where  the  party,  in  his  grounds  for  a  new  trial,  expressly 
points  out  certain  instructions  given  to  the  jury  as  erroneous,  he  must  be- 
held to  thereby  waive  objection  to  those  omitted  from  such  ^numeration. 

It  is  only  necessary  to  say  as  to  tbe  instructions  refused  that  in  so  far  as 
they  were  correct  they  had  been  substantially  embraced  in  those  given  to 
the  jury. 

Tbe  question  of  a  variance  between  tbe  pleadings  and  the  evidence  was 
disposed  of  by  the  opinion  of  this  court  upon  the  former  appeal  of  this  case. 

The  judgment  Is  affirmed. 


SMART  v.  COMMONWEALTH. 
.      (Filed  April  20,  1889-JSot  to  be  reported.) 

1.  Instructldns— The  court  properly  refused  an  instruction  presenting  a 
view  of  the  oase  whioh  there  was  no  evidenoe  to  sustain. 

2.  Evidenoe— Upon  the  trial  of  apjiellant  for  murder,  alleged  to  have  been 
committed  by  killing  W.f  the  evidenoe  as  to  who  did  the  killing  was  entirely 
circumstantial,  and  some  circumstances  pointed  to  G.  as  the  guilty  party. 
Held— That  it  was  competent  for  tbe  Commonwealth  to  show  that  G.  was 
not  the  guilty  party  by  proving  circumstances  showing  that  be  and  W.  were 
killed  at  tbe  same  time  and  by  tbe  same  person. 

Thomas  Lawson  and  8.  M.  Bernard  for  appellant. 

P.  W.  Hardin  and  Frank  Parsons  for  appellee. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bennett. 

The  appellant  was  convicted  In  the  Jefferson  Circuit  Court  of  the  murder 
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of  Belle  Ward,  and  his  punishment  was  fixed  at  death.    His  motion  for  a 
new  trial  having  been  overruled,  he  has  appealed  to  this  court. 

The  trial  court  instructed  the  jury  as  to  the  law  of  murder,  manslaughter 
and  self-defense.  The  instructions  upon  these  subjects  set  forth  the  l^w 
correctly. 

The  court  refused  to  give  an  instruction  offered  by  the  appellant  to  the 
effect  that  if  the  appellant  s  wife  killed  Belle  Ward,  he  not  assisting  or  aid- 
ing in  the  killing,  though  he  aided  her  after  the  killing,  then  he  should  be 
aoquitted.  This  instruction  was  asked  upon  the  ground  that  the  husband 
is  not  liable  to  punishment  for  aiding  and  abetting  his  wife  after  the  fact. 
There  is  no  proof  in  the  reoord  tending  to  show  that  the  appellant  was  only 
the  aider  of  his  wife  after  the  fact.  On  the  contrary,  he,  in  his  evidence, 
negatives  the  existence  of  such  fact.  Therefore,  the  instruction  was  prop- 
erly refused. 

The  appellant  and  his  wife  and  Meisner  Green  and  Belle  Ward  lived  In 
the  city  of  Louisville,  and  occupied  the  same  room.  It  appears,  from  the 
record,  that  they  agreed  to  go  on  a  fishing  excursion,  pursuant  to  which 
purpose  they,  on  the  5th  of  July,  1888,  left  Louisville  together  and  went  to 
Port  Fulton,  a  small  village  just  above  Jeff ersonvl lie,  in  the  State  of  In- 
diana. They  remained  in  this  village  a  greater  part  of  the  day  and  a  part 
of  the  night.  Sometime  during  the  night  they  stole  a  boat  and  rowed  up 
the  Ohio  river  to  a  fishing  camp,  getting  there  a  little  before  day.  They 
warmed  by  the  camp  fire  until  daylight.  They  then  moved  up  the  river  in 
the  boat  some  distance,  where  they  struck  camp  and  were  seen  there  and 
thereabouts  until  about  8  o'clock  Saturday  night,  at  which  time  Meisner 
Green  and  Belle  Ward  were  seen  sleeping,  and  the  appellant  and  his  wife 
were  sitting  together  some  distance  from  them.  On  the  next  morning  (Sun- 
day) two  persons,  a  male  and  a  female,  were  seen  on  the  river  not  far  from 
the  place  where  the  appellant  and  party  had  been  camping,  in  a  boat,  which 
answered  to  the  description  of  the  one  used  by  said  party.  The  male  was 
rowing  the  boat,  and  the  female  seemed  to  be  scrubbing  the  bottom  of  it. 
Not  long  after  this  the  appellant  and  his  wife  rowed  down  the  river  a  short 
distance  in  the  boat  that  they  had  been  using,  and  sold  it  for  seventy-five 
cents,  and  went  on  foot  from  there  to  the  city  of  Louisville.  The  wife  of 
the  appellant  had  in  her  possession  a  skirt  and  a  mother  hubbard  which 
had  belonged  to  Belle  Ward.  On'  the  next  .day  (Monday)  the  body  of  Meisner 
Green  was  found  floating  in  the  river  below  the  place  where  the  parties  bad 
camped.  On  his  body  were  several  wounds  that  had  been  made  with  a 
sharp-edged  instrument.  On  his  bead  was  a  contused  wound  that  crushed 
the  skull ;  large  stones  were  fastened  to  his  feet  by  means  of  ropes.  On  the 
next  day  the  body  of  Belle  Ward  was  found  floating  in  the  river  some  dis- 
tance above  the  place  that  the  body  of  Green  was  found,  but  below  the  place 
that  they  had  camped.  On  her  head  there  was  a  contused  wound  that 
crushed  the  skull,  and  large  stones  were  fastened  to  her  feet  by  means  of 
ropes.  The  contused  wound  on  the  head  of  each  was  evidently  made  with 
the  same  instrument,  and  the  stones  were  evidently  fastened  to  the  feet  of 
•«ach  by  the  same  party. 

The  substance  of  the  foregoing  facts  was  proven  by  the  Commonwealth. 
The  appellant  objected  to  that  part  of  the  evidence  relating  to  the  death  of 
Meisner  Green,  and  the  manner  of  it,  upon  the  ground  that  it  was  incom- 
petent.   It  seems  to  us  that  the  evidence  was  competent.    In  the  first  place, 
-the  evidence  clearly  establishes  the  fact  that  Meisner  Green  and  Belle  Ward 
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'Were  killed  at  the  same  time  and  by  the  same  person.  In  the  second  place, 
the  evidence  as  to  who  did  the  killing  is  entirely  circumstantial.  Unless  it 
was  proven  that  Meisner  Green  did  not  kill  Belle  Ward  the  evidence  would 
point  to  him  as  the  guilty  party,  nearly,  if  not  quite,  as  strong  as  it  does  to 
the  appellant.  Therefore,  it  was  important  for  the  Commonwealth  to  show 
that  be  was  not  the  guilty  party.  This  the  Commonwealth  did  by  showing 
circumstantially  that  he  was  killed  at  the  same  time  that  Belle  Ward  was 
killed,  and  by  the  same  party. 

The  jury,  after  hearing  the  evidence  for  and  against  the  appellant,  found 
him  guilty  of  the  crime  of  murder.  They,  iu  order  to  reach  this  conclusion, 
had  to  disregard  the  appellant's  evidence  in  toto.  This  they  had  the  right 
to  do;  and  we  think  the  evidence  clearly  justified  them  in  so  doing. 

The  judgment  is  affirmed. 


HOLCOMB  v.  JONES. 

(Filed  April  20,  188fl— Not  to  be  reported.) 

Vendor  and  vendee— M.  sold  to  H.  n  tract  of  land,  put  him  in  posses- 
sion, and  received  pay  therefor.  Thereafter  M.  sold  and  conveyed  the  same 
land  to  J.,  as  part  of  a  larger  tract,  J.  having  notice  of  the  previous  sale  to 
H.  A  part  of  the  purchase  price  paid  by  J.  was  afterwards  paid  by  M.  to 
H.,  who  executed  a  receipt  therefor,  whereby  he  relinquished  all  his  "right 
and  title  in  and  to"  the  land  which  he  had  purchased  from  M.,  and  which 
M.  subsequently  conveyed  to  J..  H.  having  received  a  conveyance  from  M.'s 
vendor,  who  had  never  before  conveyed  the  land.  J.  seeks  by  this  action  to 
cancel  that  conveyance,  to  recover  the  land  and  have  the  title  conveyed  to 
him.  Held— That  the  paper  executed  ry  H.  divested  him  of  whatever  equi- 
table title  or  claim  he  had  to  the  land,  and  reinvested  M.  therewith,  which 
inured  to  the  benefit  of  J.,  as  did  also  the  deed  executed  to  H.  by  M.'s  ven- 
dor, therefore,  J.  is  entitled  to  recover. 

P.  A.  Cline  arid  Jas.  M.  York  for  appellant. 

S.  B.  Dishman  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  Lewis. 

The  land  in  dispute  in  this  case— about  two  hundred  acres— Is  a  portion  of 
about  six  hundred  and  fifty  acres,  composed  of  three  distinct  parcels,  patented 
to  Bently,  and  by  him  sold  to  Jonas  Posey,  who  made  a  parol  gift  thereof 
to  his  three  sons,  and  they,  with  his  consent,  sold  and  conveyed  to  James 
Morgan. 

In  January,  1882,  Morgan  conveyed  the  three  tracts  to  appellee  Jones  at 
the  price  of  $800.  But  appellant  Holoomb  being  at  the  time  in  possession, 
and  claiming  the  portion  in  contest  under  a  previous  puronase  from  Morgan, 
who  is  his  father-in  law,  in  March,  1882,  procured  a  deed  therefor  from 
Bently;  and  in  October,  1882,  Jones  instituted  this  action  to  recover  the 
land,  to  have  the  deed  from  Bently  to  Holoomb  canceled  and  the  title  con- 
veyed to  him,  Bently,  Posey  and  Morgan,  as  well  as  appellant,  being  made 
defendants. 

The  evidence  satisfactorily  shows,  first,  that  James  Morgan  had,  several 
years  previous  to  1882,  sold  to  appellant,  received  pay  for  and  put  him  in 
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possession  of  the  land,  the  boundary  of  whioh  was  ascertained  and  fixed; 
second,  that  Morgan,  who  was  drunk  as  well  as  illiterate  when  the  deed 
was  made  to  Jones,  did  not  intend  to  include  the  portion  he  had  sold  to 
Holcomb,  nor  know  at  the  time  it  was  included;  third,  that  Jones,  when  be 
made  the  purchase,  had  actual  notice  Holcomb  was  in  possession  and  claimed 
the  land  in  controversy,  for  not  only  was  such  claim  mentioned  in  his  pres- 
ence while  the  deed  was  being  written,  which  was  after  nightfall,  but  one 
of  his  agents  on  that  day  went  to  where  Holoomb  was  and  offered  to  buy  the 
land  from  him,  and  had  returned  and  was  then  present.  Moreover,  the  cir- 
cumstances developed  in  this  case  create  muoh  more  than  a  suspicion  that 
it  was  the  purpose  of  Jones,  who  came  to  the  State  to  purchase,  and  baa 
purchased,  very  large  quantities  of  coal  lands,  to  secure  the  title  to  the  land 
in  dispute,  upon  which  there  is  a  valuable  coal  bank,  before  the  return  to 
the  neighborhood  of  Holcomb,  who  was  at  the  time  employed  away  from 
home;  for  not  only  was  the  deed  written,  executed  and  acknowledged  by 
Morgan  before  the  clerk,  conveniently  present  in  the  oountry  for  the  purpose, 
within  a  short  time  after  the  trade  was  made  and  before  he  returned  to  his 
place  of  residence,  but  the  acknowledgment  of  bis  wife,  who  was  at  a  differ- 
ent place,  was  also  procured,  and  the  money  paid  over  at  a  late  hour  after 
Saturday  night.  Some  of  the  witnesses  testify  Morgan  stated,  while  the 
deed  was  being  written,  that  Holcomb  had  not  paid  bim  for  the  land;  but 
that  he  had  been  fully  paid  the  purchase  price  appears  both  from  his  own 
and  the  testimony  of  other  witnesses  in  the  case. 

Appellant  filed  a  title  bond,  which  he  stated  was  executed  to  him  by  Mor- 
gan in  1870,  and  he  proved  its  execution  by  an  attesting  witness.  But  the 
genuineness  of  the  paper  is  denied  by  appellee,  and  there  is  evidence  enough 
to  create  a  doubt  whether  Morgan  did  really  execute  it.  As  this  record 
stands  Morgan  could  have,  unquestionably,  had  the  deed  so  reformed  in  a 
court  of  equity  as  to  exclude  the  land  In  controversy  t herefrom,  but  he  made 
no  effort  to  do  so,  having,  it  seems,  been  induced  to  believe  he  was  bound 
by  the  deed  and  quieted  by  the  payment  by  Jones  of  an  additional  $100. 

It  is  also  clear  that  whether  Morgan  did  or  did  not  execute  the  title  bond 
in  1879,  Holcomb  having  armed  himself  with  the  deed  from  Bently,  could 
have  held  the  land  against  Jones  if  he  bad  not  received  from  Morgan  $400  of 
the  purchase  price  of  the  six  hundred  and  fifty  acres  of  land  and  executed 
the  following  paper:  ''I,  H.  W.  Holcomb,  have  this  day  received  of  James 
Morgan  $400  for  a  certain  tract  of  land  lying  on  the  Laurel  branch,  a  trib- 
utary of  the  north  fork  of  Kentucky  river,  whereas,  said  amount  is  a  pay- 
ment to  H.  W.  Holcomb  for  said  land  sold  in  1876  or  1877,  and  that  said 
amount  for  said  land  was  paid ;  and  whereas  said  land  has  been  sold,  and  I 
hereby  relinquish  all  my  right  and  title  in  and  to  the  same,  and  at  any  time 
legally  and  lawfully,  or  when  requested  by  James  Morgan,  I  will  give  pos- 
session of  said  land.  February  27,  1882. "  The  legal  effect  of  that  paper  was 
to  divest  Holoomb  of  whatever  equitable  title  or  claim  he  bad  to  the  land  In 
contest,  and  to  reinvest  Daniel  Morgan  therewith,  which,  according  to  a 
familiar  rule  of  equity,  inured  to  the  benefit  of  Jones,  the  vendor  of  Mor- 
gan, and  consequently  the  deed  subsequently  obtained  from  Bently,  if  effect- 
ual for  any  purpose,  was  likewise  for  the  benefit  of  Jones. 

To  avoid  the  effect  of  that  paper  appellant  undertakes  to  show  he  waa 
drnnk  at  the  time  it  was  executed,  but  the  evidence  is  not  such  as  to  au- 
thorize the  belief  he  was  Incapable  of  understanding  when  he  signed  it,  and, 
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besides,  he  has  never  offered  to  return  the  money  received  as  the  considera- 
tion therefor. 

It  seems  to  us,  therefore,  that  having  voluntarily  and  for  a  valuable  con- 
sideration divested  himself  of.  and  transferred  to  Morgan ,  the  vendor  of 
Jones,  whatever  claim  or  right  he  had  to  the  land,  Holoomb  is  not  in  an 
attitude  to  resist  recovery  by  Jones  of  either  the  title  or  possession  of  the 
land,  and  the  judgment  must  be  affirmed. 


GERMAN  INSURANCE  CO.  v.  LANDRAM. 
(Filed  March  28,  1880.) 

1.  Swearing  judges  off  the  bench— To  entitle  a  litigant  to  have  the  regular 
trial  judge  vacate  the  bench  he  must  state  In  his  affidavit  the  fact  or  facts 
upon  which  is  founded  his  belief  that  the  judge  will  not  give  him  a  fair 
trial;  and  the  facts  thus  stated  must  be  of  such  a  character  as  should  pre- 
vent the  judge  from  properly  presiding  in  the  case.  Of  the  sufficiency  of 
the  affidavit  the  trial  judge  must  determine,  his  decision  to  be  subject  to  re- 
vision upon  appeal.    And  thus  construed,  the  statu  tets  not  unconstitutional. 

$.  Same— The  objection  to  the  trial  judge  is  a  question  of  jurisdiction,  and 
to  be  available  must  be  made  before  an  appearance  to  the  merits  of  the 
action,  or  the  submission  of  preliminary  motions  by  either  party  preparatory 
to  a  trial. 

S.  Reversible  error— An  error  of  $5  in  the  amount  of  the  judgment  is  too 
small  to  authorize  a  reversal. 

Collins  &  Fenley  and  D.  S.  Clay  for  appellant. 

DeJarnette  &  Dickereon  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

The  principal  and  only  question  necessary  to  be  considered  in  this  case 
arises  from  the  refusal  of  the  regular  judge  below  to  vacate  the  bench  on  the 
filing  by  the  agent  of  the  appellant  with  the  clerk  of  the  court  as  provided 
by  section  1,  article  7  of  chapter  28,  General  Statutes,  to  the  effect  that  "the 
judge  would  not  afford  the  appellant  a  fair  and  impartial  trial. "  When  the 
case  was  called  the  appellant,  the  German  Insurance  Co.,  of  Freeport,  111., 
defendant  in  the  action,  moved,  through  its  counsel,  for  a  continuance  of 
the  case,  supported  by  the  affidavit  of  its  agent.  The  motion  was  overruled, 
and  thereupon  an  amended  affidavit  was  filed  and  the  motion  renewed,  and 
the  motion  again  overruled.  At  this  stage  of  the  proceeding  the  counsel 
filed  the  affidavit  of  the  agent,  and  asking  that  the  case  be  tried  by  a  special 
judge;  and  the  court,  disregarding  the  affidavit,  proceeded  to  try  the  case, 
resulting  in  a  verdict  and  judgment  against  the  appellant. 

The  constitutionality  of  this  statute  requiring  the  judge  to  vacate  the 
bench  was  maintained  and  ably  argued  on  the  hearing,  and  if  constitutional, 
it  is  urged,  the  judgment  in  this  case  should  be  reversed,  in  order  that  the 
appellant  may  have  a  retrial  before  some  other  judge  than  the  regular  elected 
judge  of  the  distriot. 

The  constant  abuse  of  this  statutory  privilege  in  almost  every  circuit  oourt 
distriot  in  this  State  has  directed  the  attention  of  the  courts  and  the  pro- 
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fesslon  to  this  important  question,  and  while  the  purpose  of  the  law  is  to 
place  the  trial  judge  beyond  the  temptation  to  oppress  those  who  are  com- 
pelled to  resort  to  the  courts  for  the  protection  of  person  or  property,  and  to 
enable  the  litigant  to  prevent  a  corrupt  or  partial  judge  from  passing  judg- 
ment on  his  case,  it  must  be  conceded  by  every  one  at  all  familiar  with  the 
administration  of  the  law  by  the  circuit  judges  of  the  State   that  this  stat- 
ute, with  the  construction  now  given  it,  operates,  in   its  practical  effect,  to 
enable  the  shrewd  and  reckless  litigant  to  avoid  the  trial  of  his  case  by  the 
regular  elected  judge  without  cause,  and  to  deprive  the  honest  litigant  of 
what  is  his  constitutional  right.    He  takes  advantage  of  this  statute  and 
acquits  his  conscience  in  making  the  affidavit  on  the  ground  that  the  judge, 
in  refusing  a   continuance,  sustaining  a  demurrer  to  bis  complaint  or  de- 
fense, or  in  excluding  testimony  offered,  or  on  account  of  other  rulings  in 
his  oasts  or  in   other  cases,  whether  erroneous  or  proper,  has   induced  the 
belief  in  his  mind  that  he  oan  not  have  a  fair  and  impartial  trial.     The  per- 
sonal and   judicial  integrity  of  the  judge   is  questioned   only  in  this  way. 
when  every  man  acquainted  with  the  judicial  history  of  the  State  will  tes- 
tify, in    looking  to   the  present  or  to  the   past,  that   no  public   officials   are 
more  entitled   to  the  approbation   of  their  fellowmen  for  the  faithful  and 
honest  discharge  of  their  duties  than  the  judges  of  the  various  circuit  dls- 
trictsj  and  whether  elevated  to  their  positions  by  appointment  or  the  popular 
vote,  it  can  not  be  truthfully  said  that  they  are  influenced  in  their  judicial 
action  by  local   influences  or  party  prejudice.     Those  who  make  these  affi- 
davits, and  they  are  becoming  almost  as  numerous  in  contested  cases  as  mo- 
tions for  a  continuance,  assign  no  cause  for  their  belief  that  justice  will  be 
denied  them,  yet  the  trial  judge,  with  no  charge  made  against  him,  is  often 
unseated  by  a  litigant  he  has  never  known,  or  by  those  with  whom  he  has 
never  had  a  business  transaction,  with  no  means  of  ascertaining  the  facts 
upon  which  the  belief  of  the  litigant  is  based;  and  however  corrupt  the  oath 
may  be,  there  is  no  means  of  punishing  the  guilty  party    because  his  belief 
is  made  the  law.     In  fact  that  branch  of  the  judiciary  upon  Whose  intelli- 
gence and  integrity  we  depend  more  for  the  protection  of  person  and  prop- 
erty than  any  other,  and  whose  intercourse  and  influence  with  the  people  in 
the  .administration  of  the  law  moulds  public  sentiment  in  sustaining  every 
moral  as  well  as  legal  principle  essential  to  social  existence,  is  met  at  every 
term  of  the  court  with  an  affidavit  that  he  Is  a  corrupt  or  partial  judge,  and 
this  affidavit  spread  npon  the  records.    It  not  only  lessens  the  respect  we 
should  have  for  the  judge  and  the  law  he  administers,  but  tends  directly  to 
destroy  that  pure  public  sentiment  that  demands  its  vigorous  enforcement. 
The  statute  can  not  well  be  held   unconstitutional,  for  the  reason  that  all 
doubts  as  to  the  constitutionality  of  the  act  must  favor  its  validity,  and,  as  has 
been  also  argued,  the  abuse  of  the  legislative  power  is  no  argument  against 
its  exercise;  still  it  may  be  convincing  argument  against  such  a  construc- 
tion as  must  be  apparent  is  in  plain  violation  of  the   legislative  meaning. 
Section  28  of  article  4  of  the  Constitution  provides: 

"The  general  assembly  shall  provide  by  law  for  holding  oircuit  courts 
where,  from  any  cause,  the  judge  shall  fail  to  attend,  or,  If  in  attendance, 
can  not  properly  preside."  The  legislature  under  this  constitutional  pro- 
vision has,  from  its  adoption,  exercised  the  power  of  authorizing  the  election 
of  special  judges,  and  the  causes  for  which  the  regular  judge  may  be  re- 
quired to  vacate  the  bench  for  the  time  being,  and   it  would  be  a  useless 
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waste  of  time  in  the  determination  of  this  question  to  go  behind  the  present 
-Constitution  or  to  consult  tha  common  law  rule  under  which  judges  were 
disqualified  from  trying  a  cause.  Personal  Interest  in  the  result  of  the  liti- 
gation, or  being  related  to  those  who  had  an  interest,  were  the  only  disqual- 
ifications at  common  law.  This  court,  however,  held,  in  the  case  of  Turner 
▼.  Commonwealth,  2  Met.,  635,  that  our  laws  had  enlarged  the  causes  for 
which  a  judge  might  be  compelled  to  vacate  the  bench,  and  that  the  consti- 
tutional provision  already  referred  to  was  intended  to  effectuate  that  object, 
and,  therefore,  the  Inquiry  in  that  oase  was,  as  must  be  the  Inquiry  now, 
did  the  appellant,  in  the  court  below,  manifest  Its  right  to  have  the  cause 
tried  by  a  special  judge?  Whatever  may  be  said  of  the  policy  of  this  legisla- 
tion, in  view  of  that  decision,  and  the  constitutional  provision  under  which 
this  legislative  power  has  been  so  long  exercised,  the  right  of  the  litigant 
should  not  be  denied  him  of  compelling  the  judge  to  leave  the  bench  when 
he  can  not  properly  preside.  If  we  interpret  this  statute  by  its  letter,  then 
the  litigant,  for  any  cause,  may  have  a  special  judge  to  fry  his  case  if,  in 
his  own  belief,  that  cause  will  justify  him  in  making  the  affidavit.  The 
judge  may  have  instructed  the  jury  in  a  case  similar  to  the  one  the  affiant 
is  about  to  try  unfavorably  to  his  side  of  the  controversy.  He  may  have 
sustained  a  demurrer  to  a  pleading  in  the  case,  or  in  somo  other  similar 
oase  that,  if  adhered  to,  must  prove  fatal  to  the  case  of  the  affiant.  He  may 
be  known  to  one  of  the  parties  and  unknown  to  the  other.  He  may  have 
peculiar  views  nn  certain  branches  of  the  law.  He  may  refuse  to  continue  a 
case  when  the  litigant  or  his  counsel  believe  the  grounds  were  sufficient.  In 
all  such  cases  the  litigant,  for  such  reasons,  may  conceive  that  injustice  will 
be  done  hi  in,  and,  therefore,  he  Is  ready  to  make  the  affidavit  when  it  is  ap- 
parent not  one  of  the  grounds  mentioned,  or  those  of  a  like  character,  are 
sufficient  to  require  tbe  judge  to  vacate  the  bench.  Again,  the  hostile  feel- 
ing that  exists  between  parties  litigant,  even  In  ordinary  cases  where  the 
judge  rules  the  one  way  or  the  other,  rose  perfectly  honest  in  the  excitement 
of  the  moment,  and,  feeling  the  sting  that  perhaps  results  from  an  erroneous 
ruling,  will  seize  on  this  action  of  the  court  as  a  justification  (to  use  tbe 
language  so  often  heard  and  rend  in  the  records  before  us)  for  swearing  tbe 
judge  off  the  bench.  It  can  not  be  urged  that  the  rule  of  the  common  law 
has  been  so  far  enlarged  as  to  permit  the  exercise  of  the  privilege  conferred 
by  the  statute  for  any  of  tbe  reasons  given.  The  cause  to  disqualify  a  judge, 
as  said  by  this  court  in  Turner  v.  Commonwealth,  should  not  be  trivial, 
"but  should  be  a  legal  and  substantial  one,  and  so  the  section  should  be 
construed  in  cases  involving  tbe  propriety  of  a  judge's  presiding,  and  the 
necessity  for  a  special  judge  on  that  ground." 

In  that  oase  the  belief  of  Turner  was  stated  on  oath,  accompanied  by  the 
grounds  upon  which  his  belief  was  founded.  The  judge  had  been  personally 
hostile  to  Turner  for  years,  and  because  of  this  hostility,  and  for  other  rea- 
sons, he  did  not  believe  he  could  obtain  a  fair  trial. 

It  is  contended  that  the  statute  has  furnished  the  grounds  in  saying  that 
if  the  affiant  states  that  tbe  judge  will  not  afford  him  a  fair  and  impartial 
trial  he  shall  vacate  the  bench.  This  affidavit,  or  the  statements  contained 
in  it.  the  affiant  believes  are  true.  What  is  the  foundation  of  the  belief  or 
ground  on  which  the  statements  in  the  affidavit  rest?  No  one,  if  this  con- 
struction is  given  the  statute,  can  know  unless  the  ground  is  disclosed  by 
the  litigant  himself,  and,  therefore,  for  any  of  the  alleged  causes  mentioned, 
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the  litigant  obtains  the  benefit  of  the  statute,  although  he  Is  not  entitled  to> 
a  special  judge.  It  is  all  left  to  the  litigant,  and  to  no  one  else,  with  no 
means  of  questioning  his  belief  or  punishing  him  for  stating  what  he  does, 
not  believe.  This  can  not  be  a  correct  or  proper  interpretation  of  the  stat- 
ute, and  is  not  in  accord  with  the  only  decision  of  this  court  on  the  subject 
The  statute  could  not  have  been  framed  with  a  view  of  protecting  a  corrupt 
or  partial  judge,  by  keeping  from  the  roords  of  the  court  such  grave  charges 
against  him.  If  corrupt  It  should  be  known,  and  the  bench  vacated  for  all 
time  Instead  of  temporarily,  and  if  the  charges  are  false  they  should  he- 
made  in  such  a  manner  as  would  subjeot  the  party  making  them  to  crim- 
inal punishment.  The  fact  or  facts  upon  which  the  belief  that  the  judge 
will  not  give  the  litigant  a  fair  trial  should,  and  must,  be  stated  in  the  affi- 
davit, and  they  must  be  of  such  a  character  as  should  prevent  the  judge 
from  properly  presiding  in  the  case.  We  do  not  mean  to  say  the  statement 
of  the  ground  for  belief  must  establish.  If  true,  that  the  judge  is  a  corrupt 
official,  but  we  do  mean  to  adjudge  that  such  causes,  and  those  of  a  like 
character,  as  have  been  noticed  are  not  sufficient,  and  there  must  be  some- 
fact  stated,  suoh  as  personal  hostility  of  such  a  character,  if  that  ground  is- 
relied  on,  as  would  prevent  an  official  of  personal  integrity  from  presiding 
in  the  case,  and  of  the  sufficiency  of  the  affidavit  the  trial  judge  must  deter- 
mine, and  the  question,  if  Improperly  decided,  can  be  raised  in  this  courts 
as  in  other  oases,  if  an  appeal  is  taken. 

If  an  honest  litigant  is  sincere  in  his  belief  that  the  judge  will  not  give- 
him  a  fair  trial  he  will  as  readily  disclose  the  grounds  for  his  belief  as  la 
make  the  oath  that  the  judge  will  not  fairly  administer  the  law  in  bis  case, 
and  this  he  will  do  before  he  submits  bis  case,  or  any  branch  of  it,  to  the 
judge  for  hearing.  The  objection  to  the  trial  judge  becomes  in  fact  a  ques- 
tion of  jurisdiction,  and  the  objection,  to  be  available,  must  be  made  before 
an  appearance  to  the  merits  of  the  action  or  the  submission  of  preliminary 
motions  by  either  party  preparatory  to  a  trial. 

Judges  are  constituted  like  other  men.  They  desire  the  approbation  of 
their  fellow  men,  and  will  avoid  the  censure  of  an  enlightened  bar,  that  la 
certain  to  make  itself  beard  when  the  judge  is  favoring  the  one  litigant  to 
the  prejudice  of  the  other,  and,  besides,  his  high  sense  of  honor  will  prompt 
him  to  leave  the  bench  when  facts  and  oiroumstances  exist  rendering  it  im- 
proper for  him  to  preside.  There  may  be  exceptions  to  this  iule  of  conduct, 
but  we  can  well  say  that  no  suoh  exception  exists  in  this  State,  and  if  the 
time  should  arrive  when  official  duty  is  made  subordinate  to  corruption  and 
prejudice  the  statute,  under  the  construction  given,  affords  the  litigant  all 
the  protection  be  is  entitled  to. 

The  affidavit  containing  no  grounds  requiring  the  judge  to  vacate  the 
bench,  the  judgment  below  is  affirmed. 

(Response  to  petition  for  rehearing— Filed  May  11,  1889.) 

It  Is  argued  in  a  petition  for  a  rehearing  that  the  constant  abuse  of  this 
statutory  privilege  is  no  reason  for  this  court  invading  the  province  of  the 
legislature  by  placing  snob  a  construction  on  the  language  of  the  statute  as 
requires  the  litigant  to  specify  the  grounds  upon  which  his  affidavit  Is  based. 
While  the  abuse  of  a  law  will  not  justify  a  resort  to  judicial  legislation  to* 
remedy  the  evil,  it  is  plain  that  no  such  meaning  was  Intended  to  be  given 
this  statute  as  enables  a  litigant,  by  an  ex  parte  affidavit,  to  deprive  his  ad- 
versary of  his  right  to  have  bis  case  tried  by  the  regular  judge,  and  at  the 
same  time  render  that  judge  powerless  to  inquire  as  to  the  cause  of  the 
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attack  upon  bis  official  integrity.  It  is  a  virtual  impeachment  of  the  Judge 
in  the  particular  case  without  cause. 

The  legislature  could  not  well  designate  each  and  every  cause  for  which 
the  judge  should  vacate  the  bench,  and,  therefore,  the  comprehensive  lan- 
guage is  used  to  the  effect  that  where  the  judge  can  not  afford  the  litigant  a 
fair  and  impartial  trial  he  shall  vacate  the  bench.  This  does  not  dispense 
with  the  necessity  for  stating  the  facts  upon  which  the  affidavit  is  based. 
To  construe  the  statute  as  counsel  would  have  this  court  construe  it  would 
'be  similar  to  permitting  a  recovery  of  money  or  property  by  one  from  the 
•other  without  alleging  a  cause  of  action  that  no  court  would  sanction, 
-although  authorized  by  legislation.  While  the  general  outlines  of  a  cause  of 
•action  may  be  given,  still  such  averments  must  be  made  as  will  authorize 
the  recovery ;  and  so  of  the  judge  who  has  been  called  on  to  try  the  case. 
"While  the  legislature  has  said  that  if  an  affidavit  is  made  by  the  litigant 
that  the  judge  will  not  afford  him  a  fair  trial,  he  shall  not  preside,  the  facts 
upon  which  this  general  averment  is  made  must  appear,  and  they  must 
-appear,  and  they  must  be  such  as  bring  the  case  within  the  legislative 
meaning.  In  the  case  of  Turner,  It  was  distinctly  held  that  the  grounds 
•should  be  specified. 

On  the  other  branch  of  the  oase  we  see  no  reason  for  a  reversal.  The  ap- 
pellee may  have  recovered  more  than  he  was  entitled  to,  but  it  does  not  ex- 
ceed fa. 

Petition  overruled. 


CINCINNATI  SOUTHERN  RAILROAD  CO.  v.  HUDSON. 
(Filed  April  25,  1889. ) 

1.  Railroads— Breach  of  contract  to  make  crossing— Measure  of  damages— 
In  an  action  against  a  railroad  company  for  the  breach  of  a  contract  to  pro- 
vide the  plaintiff  with  "a  good  crossing"  in  consideration  of  his  conveying 
to  it  a  strip  of  land  through  bis  farm  for  the  construction  of  its  road,  the 
measure  of  damages  is  what  it  will  reasonably  cost  to  make  a  good  crossing 
at  the  point  named  in  the  contract,  and  such  damages  as  may  have  directly 
Tesulted  up  to  the  time  of  trial  from  the  inconvenience  of  not  having <the 
crossing. 

9.  Same— Parties  to  actions— The  fact  that  the  plaintiff  has  parted  with 
the  fee  in  his  land,  without  reserving  the  right  to  prosecute  this  suit,  and 
now  has  only  a  life  estate,  presents  no  defense  to  the  action.  The  right  of 
action  did  not  pass  to  the  plaintiff's  alienee  any  more  than  it  would  have 
done  if  the  promise  had  been  to  pay  money,  the  construction  of  the  cross- 
ing being  a  part  of  the  consideration  for  the  conveyance  to  the  company. 

Collins  &  Fenley  and  Simrall  &  Mock  for  appellant. 

Hallam  &  Myers  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

May  lfl,  1875,  the  appellee,  M.  J.  Hudson,  was  the  owner  in  fee  of  a  val- 
uable farm  of  220  acres,  lying  upon  the  Covington  and  Lexington  turnpike. 
The  dwelling  thereon  was  about  seventy  yards  west  of  the  turnpike,  but 
-connected  with  it  by  a  passway  leading  directly  to  it.  At  the  time  named 
-the  appellee,  in  consideration,  as  the  deed  recites,  of  the  benefit  to  be  de- 
rived by  the  building  of  the  road  and  of  $1  in  hand  paid,  conveyed  to  the 
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trustees  of  the  Cincinnati  Southern  Railway  a  strip  of  land  through  his  farm 
for  the  construction  of  its  road.  It  was  then  contemplated  that  the  railroad 
would  for  the  most  part  occupy  the  site  of  the  turnpike,  therefore,  neces- 
sitating a  change  of  it  so  that  it  would,  as  to  the  appellee's  land,  be 'entirely 
upon  the  east  side  of  the  railroad,  thus  bringing  the  latter  between  the 
dwelling  and  the  turnpike. 

The  deed,  therefore,  provided:  "Itv  is  a  part  of  the  consideration  of  this 
deed  that  grantees  are  not  to  occupy  more  of  the  yard  in  front  of  grantor's 
bouse  than  is  necessary  to  construct  said  railway,  and  that  no  more  dirt 
shall  be  taken  from  said  yard  than  is  neoessary  to  take  in  grading  said  rail- 
way in  front  of  said  yard,  and  that  the  grantors  are  to  be  provided  with  a 
good  crossing  on  said  railway  at  or  near  the  present  location  of  their  road." 

In  building  the  railroad  it  was  necessary  to  make  a  out  in  front  of  tbe  ap- 
pellee's premises  about  one  thousand  feet  long.  It,  at  the  point  where  his 
pa 88 way  had  formerly  entered  the  turnpike  and  in  front  of  his  bouse,  was 
over  fourteen  feet  deep.  It  was.  therefore,  deemed  impossible  to  make,  in 
the  language  of  the  deed,  "a  good  crossing"  at  that  point  at  the  grade  of 
the  railroad  because  a  deep  cut  would  have  been  neoessary  leading  to  it, 
rendering  the  crossing  unsafe.  One  could  not  be  made  north  of  it,  and  to 
obviate  the  trouble,  as  the  appellants  claim,  they  changed  their  purpose  of 
having  the  turnpike  entirely  upon  the  east  side  of  the  railroad  along  appel- 
lant's premises,  and  located  it  so  that  it  crossed  the  railroad  at  the  south 
end  of  tbe  out,  thus  bringing  it  next  to  the  appelle's  land,  about  three  hun- 
dred feet  south  of  his  house.  This  enabled  him,  in  going  from  his  house,  to 
reach  the  turnpike  at  that  distance  from  his  house  without  crossing  the  rail- 
road, and  in  going  south,  therefore,  he  did  not  have  to  cross  the  railroad  at 
all,  and  but  once  in  going  north,  the  crossing  being  near  the  point  where  he 
thus  reached  the  railroad  and  the  public  one  of  the  turnpike.  It  is  shown 
that  this  was  a  good  crossing.  Toe  appellee  used  this  outlet  from  his  prem- 
ises from  1870  until  July  20,  1883,  when  be  brought  this  action  for  a  breach 
of  the  contract,  claiming  that  the  appellants  had  failed  to  provide  him  a 
crossing  as  required  by  his  deed.  They,  upon  tbe  other  hand,  asserted  that 
they  had  done  so  by  the  change  in  locating  tbe  turnpike,  and  that  the  way 
thus  furnished  the  appellant  of  crossing  the  railroad  was  as  "near"  tbe  loca- 
tion of  his  old  road  leading  to  the  turnpike  as  was  reasonably  practicable, 
and  was  a  compliance  with  the  contract. 

Although  the  appellee  used  this  approach  for  several  years,  yet  it  appears 
he  never  accepted  it  as  a  compliance  with  the  stipulation  in  tbe  deed.  It 
was  the  only  way  he  had  of  reaching  the  turnpike.  He  used  it  ex  neces- 
sitate. Moreover,  tbe  jury,  by  rendering  a  verdict  in  damages  for  tbe  appel- 
lee, in  effect  found  that  there  had  been  no  compliance  in  this  respect  with 
the  contract.  It  is  shown  that  a  bridge  can  be  built  over  the  railroad  at  or 
near  the  point  where  his  old  road  ran  leading  to  the  turnpike,  thus  furnish- 
ing him  a  crossing  at  this  point,  and  this  be  is  demanding,  but  it  will  cost 
$1,100  or  $1,200. 

We  think  it  plain  that  when  the  contract  was  made  the  parties  understood 
that  the  appellee  was  to  be  furnished  with  a  gooo  crossing  of  some  character 
in  front  of  his  dwelling  and  the  improvements  connected  therewith,  to  be 
located  at  or  near  the  place  where  the  passway  then  leading  to  tbe  turnpike 
passed  that  point.  This  being  so,  the  appellees  oan  not  be  excused  from  per- 
formance by  reason  of  the  cost  of  compliance. 

The  fact  that  the  appellee  in  1885,  or  about  two  years  after  the  bringing  of 


Digitized  by 


Google 


C.  8.  RY.  CO.  V,  HUD80N.  1045 

this  action,  oozrapfed  away  the  fee  in  the  land  without  reserving  the  right 
to  prosecute  thl*  suit,  and  only  has  a  life  estate,  presents  no  defense  to  the 
action.  The  construction  of  the  crossing  was  a  part  of  the  consideration  for 
the  •conveyance ;  and  being  so,  the  appellee  has  as  much  right  to  sue  for  and 
reoover  on  account  of  it  as  he  would  have  if  it  bad  been  a  promise  to  pay^ 
ll/OOO  The  right  of  action  did  not  pass  to  his  alienee  any  more  than  it 
would  in  wise  of  the  consideration  last  supposed. 

The  material  question  presented  is  the  proper  measure  of  damages.    The' 
action  is  ex  contractu,  and  not  in  tort. 

Cpon  the  trial  the  appellee  was,  over  the  objection  of  the  appellants, 
allowed  to  prove  what  diminution  in  the  value  of  his  tract  of  land  resulted 
from  the  failure  to  furnish  the  crossing ;  and  the  measure  of  damages  fur- 
nished to  the  jury  by  the  court  in  its  Instructions,  in  case  they  found  for  the 
-appellee,  was  "the  difference  in  value,  if  any,  in  the  value  of  the  plaintiff's 
interest  in  said  land  with  the  old  road,  and  its  reduced  value,  if  any,  as  the 
actual  result  from  the  refusal,  if  auy,  of  the  defendant  to  provide  a  good 
crossing  at  or  as  near  as  practicable  at  the  date  of  the  deed,  to  the  location 
of  plaintiff's  road,  as  of  June  2,  1885,  the  date  of  the  deed." 

A  verdict  of  $4,0(0  for  the  appellee  in  damages  resulted  from  this  evidence 
-and  view  of  the  law. 

The  testimony  should  not  have  been  admitted,  nor  the  jury  thus  instructed. 
It  is  not  an  action  lor  an  injury  to  the  land.  The  appellee  should  not  be 
allowed  to  recover  more  than  he  would  have  had  if  the  appellants  bad  com- 
plied with  their  contract. 

The  damages  in  such  an  action  should  be  in  proportion  to  the  benefit  he 
would  have  received  from  its  performance.  What  is  necessary  to  make  him 
whole?  Clearly  what  it  would  have  cost  to  mak*  a  good  crossing  at  the 
point  named  in  the  deed,  and  su«h  damage  as  may  have  resulted  up  to  the 
time  of  the  trial  directly  from  the  inconvenience  of  not  having  it.  To  allow 
more  would  give  appellee  more  than  he  would  have  had  if  the  appellants 
had  complied  with  their  promise ;  while  the  damages  indicated  will  place 
the  parties  exactly  where  they  would  have  been  if  the  crossing  had  been 
constructed.  This  will  make  good  the  contract.  It  will  make  the  appellee 
whole.     It  meets  the  actual  loss. 

If  the  view  adopted  by  the  lower  court  in  admitting  the  evidence  above 
named  and  in  Its  instructions  were  the  true  one,  then  it  would  result  if  the 
appellee's  farm  had  contained  a  thousand  acres  he  would  have  been  entitled 
to  recover  120,000.  but  if  he  had  been  the  owner  of  but  one  acre,  then  his  re- 
covery would  hav«  been  limited  to  $20. 

In  Lawton  v.  Th«  Fitchburg  Railroad  Co.,  8  Cushing,  230,  a  railroad  com- 
pany., in  consideration  of  an  amicable  adjustment  of  damages  between  it 
and  the  owner  of  land  taken  for  its  road,  agreed  with  him  as  a  part  of  the 
consideration  to  fence  the  land  taken.  It  failed  to  do  so,  and  was  sued  by 
him  for  a  breach  of  the  contract.  It  was  held  that  the  measure  of  damages 
was  the  sum  which  it  would  cost  to  erect  the  fencing  according  to  the  agree- 
ment. 

In  the  case  now  before  us  the  building  of  the  crossing  at  the  point  fixed 
by  the  contract  was  a  part  of  the  consideration  for  it.  Its  fair  cost  was  the 
amount  of  that  much  of  the  consideration.  The  appellee  desired  this  cross- 
ing. If  the  appellants  had  not  contracted  to  make  it,  it  is  presumable  he 
would  have  demanded  of  theiu  the  sum  necessary  to  make  it  as  a  part  of  the 
consideration  for  the  deed. 

In  Taylor  v.  N.  P.  C.  R.  B.  Co.,  56  Cal.,   317,  the  railroad  company,  in 


Digitized  by 


Google 


1046  CITY  OF  NEWPORT  V.  RINGO'S  EX'TX. 

consideration  of  the  grant  of  a  right  of  way  through  the  plaintiff's  land, 
agreed  to  build  for  him  a  wagon  road,  and  to  fence  each  aide  of  the  way.  In 
an  action  for  a  breach  of  this  agreement  it  was  held  that  he  was  entitled  to 
recover  what  it  would  reasonably  cost  to  construct  the  road  and  fence. 

Other  cases  may  be  found  to  the  same  purport.  (L.,  C.  &  S.  W.  R.  R.  Co. 
v.  May.  53  Ind.,  678;  St.  L.,  J.  &  C.  R.  Co.  v.  Lurton,  &c,  72  111.,  118.) 

The  judgment  is  reversed  for  the  errors  indicated  and  cause  remanded  for 
a  new  trial  in  conformity  to  this  opinion. 


CITY  OF  NEWPORT  v.  RINGO'S  EX'TX. 
(Filed  December  6,  1888.) 

1.  Taxes  paid  under  a  mistake  of  law  may  be  recovered  back. 

2.  Municipal  taxation— The  charter  of  the  city  of  Newport,  as  amended  in 
1874,  provides  that  the  city  council  shall  have  power  to  cause  to  be  annually 
levied  and  collected  an  ad  valorem  tax  on  the  "real,  personal  and  mixed  es- 
tate within  the  limits  of  said  city  subject  to  taxation  by  the  city  under  the 
laws  of  the  State:"  and  further  provides  that  the  assessor  shall  assess  all 
property  in  said  city  "subject  to  taxation  under  the  provisions  of  this  char- 
ter and  the  laws  of  the  State."  Held— That  under  these  provisions  the  city 
is  authorized  to  tax  money  and  choses  in  action  as  well  as  visible  pergonal 
property. 

3.  Same— The  legal  situs  of  money  and  choses  in  action  is  the  domicil  of 
the  owner,  and  although  the  charter  of  the  city  authorizes  the  taxation  of 
only  such  property  as  is  "within  the  limits  of  the  city,"  it  includes  all  such 
property  owned  by  persons  who  reside  within  the  city. 

E.  W.  Hawkins  for  appellant. 

C.  J.  Helm  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

The  appellee  sues  to  recover  taxes  paid  by  her  to  the  appellant  upon  its 
demand,  the  assessment  and  collection  of  which  she  avers  were  unauthorized 
by  law,  but  not  then  known  to  be  so  by  her.  The  property  upon  which  they 
were  assessed  oonsisted  of  choses  in  action  upon  nonresidents  of  the  city  and 
stocks  in  corporations  existing  elsewhere. 

The  city  charter,  by  way  of  compulsion,  provides  a  penalty  for  default  of 
payment  by  a  certain  time. 

It  is  too  -veil  settled  in  this  State  to  need  the  citation  of  authority  that  if 
money  be  paid  through  a  clear  mistake  of  law  or  faot,  essentially  affecting 
the  rights  of  the  parties,  and  which,  in  law  or  conscience,  was  not  payable, 
and  should  not  be  retained  by  the  party  receiving  it,  it  may  be  recovered. 

Both  law  and  sound  morality  so  dictate.  Especially  should  this  be  the 
rule  as  to  illegal  taxation.  The  taxpayer  has  no  voice  in  the  imposition  of 
the  burden.  He  has  the  right  to  presume  that  the  taxing  power  has  been 
lawfully  exercised.  He  should  not  be  required  to  know  more  than  those  in 
authority  over  him,  nor  should  he  suffer  loss  by  complying  with  what  he 
bona  flde  believes  to  be  his  duty  as  a  good  citizen.  Upon  the  contrary  he 
should  be  prompted  to  its  ready  performance  by  refunding  to  him  any  Illegal 
exaction  paid  by  him  in  ignorance  of  its  illegality ;  and  certainly  In  such  a 
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case  if  be  be  subject  to  a  penalty  for  nonpayment  bis  compliance  under  a 
belief  of  its  legality,  and  without  waiting  a  resort  to  judicial  proceedings, 
should  not  be  regarded  in  law  as  so  far  voluntary  as  to  affect  bis  right  of  re- 
covery. 

Tbe  appellee  having  the  right  to  sue,  the  first  question  to  be  considered  is 
whether  the  city  bad  the  power  to  assess  and  collect  these  taxes.  If  so,  it  is 
decisive  of  this  appeal,  and  consideration  of  tbe  other  question  presented  Is 
unnecessary. 

The  act  of  February  17,  1874,  revisory  and  amendatory  of  its  charter,  pro- 
vides : 

*  'Section  7.  Said  board  shall  also  have  power  to  cause  to  be  annually  levied, 
collected  and  paid  into  the  oity  treasury  an  ad  valorem  tax  on  the  real,  per- 
sonal and  mixed  estate  within  the  limits  of  said  oity  subject  to  taxation  by 
tbe  city  under  the  laws  of  the  State,  except  as  hereinafter  provided.  Said 
tax  shall  not  exceed  two  dollars  on  each  one  hundred  dollars'  valuation  at  a 
<air  cash  value  upon  every  class  or  description  of  property.    *    *    * 

"Section  82.  *  *  *  He  (the  assessor)  shall,  as  soon  as  practicable  after 
*he  tenth  day  of  January  in  each  year,  in  a  fair  and  impartial  manner, 
assess,  at  a  fair  cash  value,  all  property  in  said  city  subject  to  taxation 
Tinder  the  provisions  of  this  charter  and  the  laws  of  the  State."    *    *    * 

It  is  contended  by  the  appellee  that  the  term  "personal  estate'1  does  not 
embrace  property  such  as  was  assessed  iu  this  instance,  but  must  be  confined 
In  its  operation  to  such  as  is  visible. 

Tbe  justice  of  policy  of  tbe  grant  of  power,  whether  thus  confined  or  not, 
Is  not  for  our  consideration,  save  so  far  as  we  may  properly  consider  it  in 
arriving  at  a  proper  construction  of  the  law.  We  are  to  determine  what 
power  the  legislature  has  in  fact  seen  proper  to  confer. 

If  tbe  charter  does  embrace  such  property,  then  the  fact  that  it  speaks  of 
such  as  is  "within  tbe  limits  of  said  city"  does  not  exempt  this  property 
from  taxation  because  the  title  was  in  the  appellee,  who  resided  in  the  city, 
thus  fixing  its  legal  situs  there.  Property  of  this  character  follows  the  per- 
son of  tbe  owner,  and  its  locality  in  law  is  his  domicil.  Mobilia  sequunter 
personam. 

Tbe  counsel  for  the  appellee  claims  that  his  view  is  supported  by  the  oases 
of  Johnson  v.  City  of  Lexington,  14  B.  M.,  681;  City  of  Covington  v.  Powell, 
2  Met.,  226,  and  City  of  Louisville  v.  Henning  &  Speed,  1  Bush,  881. 

In  the  first  named  case  it  was  held  that  the  power  "to  assess,  levy  and 
collect  taxes  on  such  real  and 'personal  estate  as  they  may  designate"  did 
not  embrace  money,  debts  and  cboses  in  action  belonging  to  the  inhabitants 
of  the  city  of  Lexington.  Its  charter  was  passed  In  188>.  Taxation  of  such 
property  through  wbat  is  known  as  the  equalization  law  was  first  adopted 
In  1887,  and  the  oourt,  in  its  opinion,  says:  "It  can  not,  therefore,  be  pre- 
sumed that  tbe  State  then  intended  to  confer  on  the  city  authorities  a  power 
of  taxation  which  it  did  not  itself  exercise."  .It  is  true  an  amendment  using 
similar  language  to  tbe  original  charter  was  enacted  after  the  adoption  of 
an  equalization  law,  and  that  it  was  in  force  at  the  time  of  this  decision, 
but  tbe  court  said :  "If  this  power  was  not  conferred  by  the  original  charter 
It  can  not,  by  any  fair  rule  of  interpretation,  be  assumed  that  it  was  con- 
ferred by  tbe  same  language  in  the  amended  charter." 

The  same  interpretation  was,  however,  subsequently  given  to  a  like  clause 
In  the  charter  of  the  city  of  Covington  in  the  second  case  named,  and  was 
again*  reaffirmed  in  the  case  last  cited  as  to  a  substantially  similar  provision 
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In  the  obarter  of  the  city  of  Louisville,  so  that  if  the  charter  now  In  ques- 
tion merely  gave  the  power  ' '  to  assess,  levy  and  collect  taxes  on  such  real 
and  personal  estate"  as  the  oity  council  might  direct,  and  said  nothing  fur- 
ther, we  should  feel  bound  to  follow  the  rule  established  by  the  cases  above 
oited. 

The  intention  of  the  law-making  power  must  be  regarded  in  construing  a 
statute.  This  is  the  underlying  rule  of  construction.  It  is  to  be  gathered 
from  the  entire  act.  All  of  its  language  must  be  taken  into  consideration. 
In  arriving  at  it  it  is  proper  to  regard  the  law  existing  at  the  time  of  its 
passage. 

The  act  of  I860,  amending  the  charter  of  the  appellant,  provided:  "The 
oity  council  has  power  to  levy  and  provide  for  the  collection  of  ad  valorem 
taxes,  for  general  oity  purposes,  upon  all  real  estate  and  slaves  in  the  city, 
and  ad  valorem  or  specific  taxes  upon  all  personal  property  in  the  city,  as 
well  as  money  or  choses  in  aotion  belonging  to  the  inhabitants." 

It  is  unnecessary  to  determine  whether  this  act  was  repealed  by  the  one 
passed  in  February,  1874,  or  not,  owing  to  the  conclusion  we  have  reached  as 
to  the  power  conferred  by  the  latter ;  but  if,  as  the  appellee  contends,  it  was, 
then  it  seems  unlikely  that  the  legislature  would,  in  the  subsequent  legisla- 
tion, have  released  money,  debts  and  choses  in  action  from  taxation.  Un- 
doubtedly the  city  would  have  objected  to  it.  Many  thousands  of  dollars  of 
the  property  of  its  citizens  were  of  course  so  invested,  and  the  withdrawal  of 
its  power  to  tax  it  would  have  Involved  a  serious  diminution  of  its  revenue. 
Moreover,  in  such  an  event,  while  the  poor  man  would  be  taxable  upon  his 
little  visible  personal  property,  his  more  wealthy  neighbor,  who  might  be 
able  to  keep  his  means  invested  in  stocks  and  bonds,  would,  as  to  It,  go  un- 
taxed. 

Do  the  provisions  of  the  act  of  1874  then  embrace  property  of  the  last  named 
description? 

In  the  first  place  it  is  noticeable  that  the  law  uses  the  word  "estate," 
which  is  ordinarily  one  of  broad  meaning.  It  is  true  it  is  sometimes  used  in 
a  limited  sense,  as  in  case  of  an  execution,  which,  by  its  direction,  is  to  be 
levied  of  the  defendant's  estate,  and  yet  choses  in  action  can  not  lie  reached 
thereunder;  and  that  it  was  the  term  used  in  the  city  charters  that  were 
under  consideration  in  the  cases  above  cited,  but  it  is  merely  one  of  other  in- 
dicia of  the  legislative  intent  contained  in  the  act  now  under  consideration. 

It  also,  with  a  seeming  view  of  embracing  all  property  save  such  as  might 
be  exempt  from  taxation,  provides  for  a  tax  upon  "real,  personal  and  mixed 
estate."  Terms  more  comprehensive  in  meaning,  as  generally  understood, 
oould  hardly  have  been  found.  It  would  perhaps  have  been  impossible  to 
have  been  more  explicit  without  enumerating  specifically  each  and  every 
subject  of  taxation.  Not  only,  however,  does  it  give  the  power  to  tax  real, 
personal  and  mixed  estate,  but  it  includes  all  that  is  "subject  to  taxation 
by  the  city  under  the  laws  of  the  State:"  and  in  section  3S,  supra,  relating 
to  the  assessor,  it  is  provided  that  he  shall  assess  "all  property  in  said  city 
subject  to  taxation  under  the  provisions  ut  this  charter  and  the  laws  of  the 
State. ' ' 

When  this  statute  was  enacted  choses  in  aotion  and  money  were  taxable. 
at  least  sub  modo  under  the  equalization  law.  It  is  urged,  however,  that  if 
it  had  in  this  instance  been  intended  to  embrace  them,  provision  would  have 
been  made  for  the  deduction  by  toe  taxpayer  of  his  indebtedness  as  was 
then  allowable  under  the  State  law.  This,  however,  is  not  to  be  presumed. 
The  present  State  law  does  not  permit  it.    Nor  is  this  all.    Section  7  further 
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says:  "Said  tax  shall  not  exoeed  two  dollars  on  eaoh  one  hundred  dollars* 
valuation,  at  a  fair  cash  value,  upon  every  class  or  description  of  property." 

It  is  suggested  that  this  provision,  as  well  as  that  directing  the  assessor  to 
assess  "all  property  in  said  city  subject  to  taxation  under  the  provisions  of 
this  charter  and  the  laws  of  the  State,"  oonfer  no  additional  power  to  tax; 
that  they  simply  mean  that  the  tax  shall  be  so  much. upon  every  class  or 
description  of  property  of  the  character  theretofore  named,  and  that  it,  or  so 
muoh  of  it  as  was  subject  to  taxation  under  the  charter,  and  also  under  the 
State  laws,  shall  be  assessed. 

Even  if  it  be  true  that  no  further  meaning  can  fairly  be  drawn  from  tbein, 
yet  when  all  of  the  provisions  of  the  charter  to  which  we  have  referred  are 
considered  together  the  oase  is  distinguishable  from  those  above  cited,  and 
it  is  manifest  to  our  minds  that  it  was  the  legislative  intention  to  still  leave 
with  the  oity  the  power  to  tax  such  property  as  that  now  under  considera- 
tion, and  that  the  act  in  question  should  be  so  construed. 

The  oase  was  disposed  of  below  upon  demurrer.  It  is  possible  the  appellee 
may  be  able  to  show  that  the  property,  or  some  of  it,  upon  which  the  taxes 
were  paid  was  exempt,  or  that  the  taxes  were  paid  elsewhere,  and  present 
such  a  state  of  case  as  to  authorize  their  repayment. 

The  judgment  is,  therefore,  reversed,  with  leave  to  the  appellee  to  amend 
her  pleadings,  if  she  so  desires,  and  set  up  any  such  ground,  if  there  be  any, 
for  the  recovery  of  the  taxes,  and  for  further  proceedings  consistent  with 
this  opinion.  If  she  does  not  do  so,  however,  within  a  reasonable  time  the 
action  will  be  dismissed. 


ANDREWS  v.  HAYDEX'S  ADM'R. 
(Filed  April  20,  1889.) 

1.  Practice— Introduction  of  testimony— On  the  trial  of  a  case  presenting 
several  issues  that,  if  tried  singly,  would  shift  the  burden  the  court  has 
much  discretion  in  prescribing  the  order  of  proof;  and,  as  a  general  rule,  the 
plaintiff,  on  whom  the  burden  is  cast  on  the  issue  vital  to  the  recovery,  will 
be  required  to  conclude  the  entire  case  on  all  the  issues.  But  as  to  any  issue 
upon  which  the  burden  would  be  on  the  defendant  if  it  were  the  only  defense 
presented,  the  plaintiff  should  be  allowed  to  introduce  testimony  by  way  of 
rebuttal,  although  in  chief. 

In  this  aocion  upon  a  promissory  note,  in  which  the  defenses  were  non  est 
factum  and  no  consideration,  when  the  defendant  rested,  testimony  offered 
by  the  plaintiff  in  rebuttal,  upon  the  issue  of  no  consideration,  was  com- 
petent, although  in  chief. 

2.  Consideration  for  note— The  note  itself,  if  genuine,  was  prima  facie  evi- 
dence of  a  consideration. 

8.  Evidence  as  to  transaction  with  decedent— The  obligor  in  the  note  being 
dead,  the  plaintiff  in  this  action  against  his  administrator  was  not  coin- 
patent  to  testify  as  to  the  consideration  for  the  note. 

4.  Proof  of  handwriting  by  comparison— Prior  to  the  act  of  May  17,  18S6, 
the  rule  of  evidence  in  this -State  forbade  the  proof  of  handwriting  by  com- 
parison, but  under  that  act  such  evidence  is  now  competent,  with  certain 
restrictions. 

5.  Same— The  court  erred  in  permitting  the  submission  to  the  plaintiff's 
witnesses  of  spurious  signatures  prepared  by  an  expert  for  that  purpose,  as 
they  were  executed  with  such  skill  as  to  deceive  any  ordinary  observer,  or 
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those  bavin*  no  other  experience  than  tbelr  familiarity  with  their  neigh- 
bor's handwriting.  This  was  neither  a  just  nor  legal  test,  and  threw  no 
light  on  the  issue  presented. 

6.  Prejudicial  errors— As  the  law  and  faots  were  submitted  to  the  oourt, 
'this  court  will  not  reverse  for  error  Jo  admitting  incompetent  testimony,  as 
It  is  satisfied  that  the  incompetent  testimony  thus  admitted  did  not  control 
the  decision  of  the  lower  court. 

John  W.  Lewis  and  George  S.  Fpltotrforappellant. 

John  D.  Wickliffe  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Pryor. 

This  action  was  instituted  in  the  court  below  on  a  note  for  18.386,  purport- 
ing to  have  been  executed  by  R.  B.  Hayden  in  bis  lifetime  to  the  appellant, 
Andrews,  and,  Hayden  being  dead,  is  presented  against  bis  personal  repre- 
sentatives. 

The  administrators  declined  to  pay  the  note  and  have  pleaded  non  est 
factum  and  a  want  of  consideration,  and  on  the  trial,  the  law  and  facta  hav- 
ing been  submitted  to  the  judge,  a  judgment  was  rendered  for  the  defend- 
ants on  both  issues. 

The  errors  complained  of  consist  in  the  admission,  as  the  appellant  con- 
tends, of  incompetent  testimony,  and  in  refusing  to  allow  th»  appellant  to 
testify  as  to  the  real  consideration,  the  obligor,  Hayden,  being  dead.  On 
the  plea  of  non  est  factum  the  burden  rested  upon  the  appellant  to  show  the 
execution  of  the  note  by  the  appellee's  intestate,  and  basing  the  burden  on 
that  issue  the  court  held  that  the  plaintiff  should  conclude  bis  evidence  as 
to  both  defenses  before  the  defense  was  called  on  to  make  good  the  defense 
of  no  consideration. 

While  on  the  trial  of  a  case  presenting  several  issues  that,  if  tried  singly, 
would  shift  the  burden,  the  oourt  must  necessarily  be  given  much  discretion 
In  prescribing  the  order  of  proof,  and,  as  a  general  rule,  the  plaintiff,  on 
whom  the  burden  is  cast  on  the  issue  vital  to  the  recovery,  will  be  required 
to  conclude  the  entire  case  on  all  the  issues.  Cases,  however,  may  arises 
where  the  affirmation  of  an  issue  rests  with  the  defense,  and  to  require  the 
plaintiff  to  first  establish  the  affirmative  proposition  essential  to  bis  recov- 
ery, and  then  to  negative  the  defense,  would,  in  some  cases,  work  much 
hardship  to  the  plaintiff,  and,  to  obviate  this  dilemma  in  whiob  he  has  been 
placed  by  the  defense,  he  should  be  allowed  to  introduce  testimony  by  way 
of  rebuttal,  although  in  chief,  on  the  issue,  when  the  burden,  if  the  only 
defense  presented,  would  be  on  the- defendant. 

In  this  case  the  appellant  having  introduced  testimony  conducing  to  show 
the  execution  of  the  note  by  the  intestate  of  the  appellees,  the  note  itself,  if 
genuine,  was  prima  facie  evidence  of  a  consideration.  He  could  not  well 
anticipate  the  character  of  the  testimony  that  would  be  introduced  by  the 
'defense  to  show  a  want  of  consideration,  and.  therefore,  when  the  defense 
rested  on  that  issue,  testimony  in  rebuttal  was  competent,  although  in  chief. 
But  has  the  appellant  been  prejudiced  by  the  ruling  of  the  court  below  on 
this  question?  The  testimony  of  the  appellant  was  offered  with  a  view  of 
showing  the  transaction  between  himself  and  the  dead  man,  with  a  view  of 
fixing  a  liability  on  his  estate.  Such  testimony  was  incompetent,  for  the 
reason  that  the  obligor,  being  dead,  can  not  testify  to  a  transaction  that 
took  place  between  himself  and  the  witness,  who  is  the  plaintiff,  and  seek- 
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lug  to  charge  his  estate.    The  provisions  of  the  Code,  so  often  referred  to  in, 
other  oases,  makes  the  plaintiff  in  such  a  case  an  incompetent  witness. 

The  appellant  was  given  the  widest  range  in  the  attempt  to  show  his. 
pecuniary  oondition,  and  the  ability  on  his  part  to  furnish  the  intestate 
with  the  money  said  to  have  been  loaned  him,  and  evidenoed  by  the  execu- 
tion of  the  note,  and  the  court  below,  considering  the  entire  testimony,  ad- 
judged in  favor  of  the  defense  on  the  plea  of  no  consideration.  There  waa 
no  competent  testimony  offered  that  was  excluded  by  the  trial  judge,  and 
the  mere  order  of  proof  could  not  have  prejudiced  the  appellant. 

On  the  trial  of  the  issue  of  non  est  factum  the  court  also  adjudged  against. 
the  appellant,  deciding  both  issues  for  the  defendants.  When  witnesses, 
were  examined  by  the  appellant,  touching  the  genuineness  of  the  hand- 
writing of  Hayden  to  the  not*  in  controversy,  and  who  were  bis  neighbors,, 
and  some  of  them  familiar  with  his  handwriting,  a  number  of  spurloua 
signatures  to  writings  were  intermingled  with  the  writings  containing  the- 
genuine  signature  of  the  intestate,  and  on  cross  examination  the  wllneFst  s  for- 
the  plainltff  were  asked  to  select  from  those  writings  such  as  contained  the 
genuine  signatures  of  Hayden.  This  they  failed  in  some  instances  to  do, 
and  in  fact  it  would  have  been  difficult  for  the  most  experienced  expert  to 
have  detected  the  difference  between  the  genuine  -and  spurious  signatures. 
This  mode  of  testing  the  knowledge  of  the  witnesses  as  to  the  handwriting 
of  the  intestate  was  objected  to  by  the  appellant  at  the  time,  and  his  objec- 
tions were  disregarded.  Prior  to  the  act  of  May  17, 1886,  the  rule  of  evidence 
In  this  State  forbade  the  proof  of  handwriting  by  comparison,  but  under 
that  act  suoh  evidence  is  now  competent,  with  certain  restrictions.  The  gen- 
uineness of  the  writing  with  which  the  signature  or  writing  in  controversy 
is  to  be  oom pared  "should  be  proved  to  the  satisfaction  of  the  judge  by  other 
than  opinion  evidence."  It  must  also  appear  to  the  satisfaction  of  the. 
judge  that  the  writings  offered  for  comparison  "were  written  before  any 
controversy  arose  as  to  the  genuineness  of  the  writing  in  dispute,  and  that 
no  fraud  was  practiced  in  their  selection." 

The  party  proposing  to  introduce  snch  writings  must  give  reasonable  no^ 
tioe  of  his.intentton  to  the  opposite  party  or  his  attorney,  with  reasonable 
opportunity  to  examine  them  before  the  commencement  of  the  trial. 

The  admission  of  these  -spacious  signatures,  prepared  by  an  experienced  ex- 
pert for  the  purpose  of  being  presented  to  those  witnesses  for  the  plaintiff, 
was  manifestly  wrong.  They  wer*»  executed  with  such  skill  as  to  deceive 
any  ordinary  observer,  or  those  having  no  other  experience  than  their  famil- 
iarity with  their  neighbor  and  his  handwriting.  Such  writings  should  have 
been  excluded  because  tending  to  obstruct  the  proper  administration  of  the 
law,  and  deceiving,  by  the  skill  in  their  execution,  the  minds  of  honest 
men.  It  was  neither  a  just  nor  legal  test,  and  threw  no  light  on  the  issue 
presented.  This  testimony  could  not  have  controlled  the  trial  judge  in  bis 
decision  of  the  case,  and  we  are  satisfied,  with  all  the  facts  before  him,  he 
must  have  refused  to  consider  testimony  which  was  incompetent,  and  con- 
sidered alone  that  which  enlightened  him  on  the  issue.  With  the  facts  of 
this  case,  excluding  the  incompetent  testimony,  which  he  doubtless  did,  waa 
bis  judgment  proper? 

The  appellee's  intestate  was  a  man  of  means,  and  In  a  condition,  as  this 
record  shows,  to  become  a  lender  instead  of  a   borrower  of  money.    The 
bolder  of  this  note  was  a  man  of  limited  means,  and  living  upon  the  pro- 
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roods  of  his  daily  labor;  was  pecuniarily  embarrassed,  or  at  least  often  with- 
out means  to  pay  the  ordinary  expenses  of  life.  His  own  version  of  bow 
this  money  loaned  had  been  obtained,  and  every  fact  and  circumstance  con- 
nected with  this  case,  forbids  the  conclusion  that  the  intestate  of  the  appel- 
lees owed  the  appellant  any  sum  of  money  whatever.  We  have  read  the 
testimony  oarefully,  and  in  disposing  of  this  case  as  the  trial  judge  below, 
excluding  all  the  testimony  that  was  inoompetent  or  irrelevant,  and  the 
judgment  should  have  been  rendered  for  the  defendant. 

There  is  nothing  in  this  record  showing  that  the  judgment  was  the  result 
of  a  misconception  of  the  law,  for  if  such  was  the  case  we  would  reverse  it, 
although  satisfied  from  the  facts  that  no  recovery  should  be  had.  The  ex- 
perience of  every  one  familiar  with  the  trial  of  such  cases,  where  the  law 
and  facts  are  submitted  to  the  court,  has  taught  him  that  much  evidence  is 
often  introduced  that  the  trial  court  would  not  permit  to  go  to  the  jury  be- 
cause of  the  ability  of  the  judge  to  take  the  grain  from  the  chaff,  and  to  de- 
cide the  case  alone  upon  the  law  and  such  testimony  as  is  proper  to  he 
considered.  If  the  errors  committed  were  such  as  would  likely  have  con- 
trolled the  court  in  its  decision  another  trial  would  be  granted,  but  upon 
the  facts  as  presented  the  judgment  must  be  affirmed. 


SYPERT  v.  HARRISON,  &c. 

SAME  v.  HARRISON,  GUARDIAN,  &c. 

(Filed  April  20,  1889.) 

1.  Married  women— Decree  to  trade  as  feme  sole— Jurisdiction— In  a  pro- 
ceeding by  a  married  woman  seeking  a  decree  empowering  her  to  trade  as  a 
feme  sole,  publication  of  the  notice  required  by  the  statute  is  the  necessary 
jurisdictional  fact;  and  the  notice  being  published,  the  fact  that  the  judg- 
ment was  rendered  upon  insufficient  pleading  or  evidence  does  not  render  it 
void. 

2.  Same— Under  such  a  judgment  a  married  woman  can  bind  herself  in 
all  respects  as  if  she  were  unmarried,  and,  therefore,  can  become  surety  for 
her  husband. 

3.  Same— Such  a  decree  can  not  he  declared  void  upon  the  ground  that  the 
wife  did  not  understand  the  full  force  and  effect  of  it,  especially  where  third 
parties  have  given  her  credit  upon  the  faith  of  it. 

4.  Sureties— Consideration— A  surety  in  a  note  executed  for  borrowed 
money  was  bound,  although  the  principal  bad  received  the  money  sometime 
before  the  execution  of  the  note  by  the  surety,  it  being  a  condition  of  the 
loan  that  the  surety  should  sign  the  note.  It  being  all  one  transaction,  no 
new  consideration  was  necessary. 

5.  Practice— Although  appellee  had  no  lien  for  her  debt,  yet  as  the  prop- 
erty had  to  be  sold  to  satisfy  the  debts  of  creditors  who  did  have  liens,  it 
was  not  error  to  direct  the  payment  of  appellees1  debts  out  of  the  balance  of 
the  proceeds  after  satisfying  the  liens. 

Landes  &  Clark  for  appellant. 

E.  P.  Campbell,  K.  W.  Hines  and  C.  H.  Bush  for  appellees. 
Appeal  from  Christian  Circuit  Court. 
Opinion  of  the  court  by  Judge  Holt. 

The  appellant,  Martha  D.  Sypert,  was  made  a  feme  sole  in  1874  by  the 
judgment  of  a  court  of  competent  jurisdiction.    All  the  rights,  powers  and 


Digitized  by 


Google 


8YPERT  V.  HARRISON.  &C.  1053 

privileges  named  in  section  6,  article  2,  chapter  52  of  the  General  Statutes, 
were  thereby  conferred  upon  her.  This  includes  the  power  to  contract,  sue 
and  be  sued. 

She  now  complains  because  the  judgment  in  these  consolidated  actions 
make  her  personally  liable  upon  the  obligations  upon  which  it  is  based. 
Being  now  a  married  woman,  and  having  been  such  when  they  were  created, 
no  personal  judgment  could  have  been  rendered  against  her  unless  by  virtue 
of  the  power  above  named.  She  claims  that  the  judgment  conferring  it  was 
void.    The  notes  sued  upon  were  executed  by  her  subsequent  thereto. 

It  was  held  in  the  cases  of  Moran  v.  Moran,  12  Bush,  301,  and  Franklin, 
ex  parte,  79  Ky.,  497,  that  a  married  woman  can  not  be  empowered  to  act 
as  a  feme  sole  unless  it  be  made  to  appear  either  that  she  has  property,  or 
a  trade  or  business  requiring  it  for  her  proper  protection. 

In  this  instance  no  such  fact  was  stated  in  pleading  or  shown  by  proof. 
This  failure  did  not,  however,  render  the  judgment  void,  but  only  erroneous. 
The  jurisdiction  did  not  depend  upon  such  fact  being  stated  and  shown,  but 
upon  proper  notice  being  given  of  the  proceeding. 

The  section  of  the  statute  following  the  one  above  cited  provides:  "The 
court  shall  not  have  jurisdioton  to  render  such  judgment  until  notice  of  the 
filing  of  the  petition  and  object  thereof  shall  be  published  at  least  ten  days 
in  a  newspaper  designated  by  the  court,  or  clerk  thereof  in  vacation.  In 
counties  where  no  newspaper  is  published  the  clerk  of  the  circuit  court  shall 
give  twenty  doys'  notice,  by  three  written  posters,  posted  in  three  of  the 
most  public  places  in  the  county. " 

The  publication  is  the  necessary  juried iotional  fact.  (Mann  v.  Martin, 
Adm'r,  &c. ,  14  Bush,  763.)  In  this  instance  the  notice  was  properly  given; 
and  the  fact  that  the  judgment  was  rendered  upon  insufficient  pleading  or 
evidence  did  not  render  it  void.  This  being  so,  it  can  not  be  questioned  in 
this  independent  proceeding;  and  this  is  true,  although  it  was  necessary  for 
the  appellees  to  aver,  and  if  denied,  show  that  the  appellant  had  been  made 
a  feme  sole  in  order  to  obtain  judgment  in  personam. 

She  claims  that  she  did  not  understand  the  force  and  effect  of  the  judg- 
ment giving  her  the  rights  of  a  single  woman ;  and  that  in  all  she  had  to  do 
with  it  she  acted  under  the  direction  of  her  husband.  This  is  perhaps  true. 
She  doubtless  was  guided  by  his  advice,  and  the  more  specially  as  he  is  a 
lawyer.  This  is  likely  true  also  as  to  the  execution  of  the  notes  of  the  appel- 
lees. But  legal  duress  is  not  shown  as  to  either.  A  decree  making  the  wife 
a  feme  sole  can  not  be  declared  void  upon  the  ground  that  she  did  not  under- 
stand the  full  force  and  effect  of  it;  and  especially  where,  by  her  own 
action,  based  upon  the  power  and  rights  thereby  conferred,  the  interests  of 
third  parties  huve  become  involved,  and  they  induced  to  give  credit  to  her 
upon  the  strength  of  it.  It  could  at  most  only  furnish  ground  to  thence- 
forth annul  the  privilege.  She  cun  not  be  permitted  to  rely  upon  her  igno- 
rance of  the  effect  of  what  she  has  thus  willingly  done  as  a  ground  to  avoid 
her  contracts. 

In  this  instance  the  wife  never  raised  any  complaint  for  over  ten  years 
after  she  was  made  a  feme  sole.  In  the  meantime  she,  in  various  ways  and 
with  many  persons,  exercised  the  privileges  thereby  conferred  and  received 
the  benefits.  Credit  was  given  to  her  by  reason  of  her  having  been  made  a 
feme  sole,  and  the  fact  that  she  was  the  owner  of  property. 

The  evidence  is  conflicting  as  to  whether  she  executed  the  notes  to  the  ap- 
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pellees  as  a  joint  obligor  with  her  husband  or  only  as  a  surety.  It  matters 
not,  however,  whether  she  did  so  in  the  one  or  the  other  character.  When 
she  was  made  a  feme  sole  all  of  the  rights  enumerated  in  the  statute  wo* 
given  to  her.  She  became  in  law  as  to  them,  and  the  consequent  liability, 
a  single  woman.  She  could  then  bind  herself  in  all  respects  as  if  she  were 
unmarried,  could  enter  into  the  contract  of  suretyship  as  well  as  any  other, 
and  even  if  she  signed  the  Harrison  notes  as  a  surety  merely,  yet  she  is  per- 
sonally liable.    (Hart  v.  Grigsby,  14  Bush,  642.) 

It  is  urged,  however,  that  she,  as  surety,  signed  the  12.000  Harrison  note 
•  sometime  after  the  loan  of  the  money,  and  that  there  was,  therefore,  do 
consideration  for  its  execution  by  her.  It  is  evident,  however,  that  the  can- 
tract  of  borrowing  was  not  to  be  complete  until  the  execution  of  the  note  by 
the  appellant.  It  is  true  the  money  had  been  previously  banded  to  her  hat- 
band, but  it  was  upon  condition  that  the  appellant  was  to  sign  the  note  for 
the  loan,  and  not  until  then  was  the  contract  to  be  executed.  It  was  all  one 
transaction.    No  new  or  distinct  consideration  was,  therefore,  needfuL 

The  appellee,  Mrs.  Harrison,  acted  throughout  in  good  faith.  All  of  the 
equities  are  upon  her  side.  The  husband  of  the  appellant  is  her  brother. 
She  was  a  widow,  and  relied  upon  him  for  brotherly  counsel  and  advice.  A 
brother's  affection,  which  should  have  prompted  him  to  entire  and  absolute 
fair  dealing  with  her,  was  allowed  to  cringe  to  bis  own  purposes.  She  was 
promised  a  mortgage  upon  the  wife's  land  to  secure  her  in  the  loan.  It  was 
not  ffiven,  however,  he  representing  to  her  that  the  note  of  himself  and  wife 
amply  secured  her.  Promises  made  by  him  to  her  were  not  complied  with, 
and  advantage  was  taken  of  her.  The  appellant,  as  well  as  Mrs.  Harrison, 
knew  he  was  insolvent.  Evidently  Mrs.  Harrison  relied  upon  the  security 
furnished  by  the  wife's  name  being  to  the  paper  for  payment.  She  knew 
that  she  had  been  made  a  feme  sole,  and  the  appellant  evidently  knew  that 
she  was  looking  to  her  and  her  property  for  payment. 

The  judgment  can  not  fairly  be  regarded  as  adjudging  Mrs.  Harrison  a 
lien  upon  the  appellant's  land  for  the  payment  of  ber  debts,  but  rather  as 
directing  its  sale  for  the  payment  of  the  purchase  money  and  mortgage  liens 
thereon  of  the  other  appellees,  and  which  are  undisputed,  and  that  she  be 
paid  out  of  any  proceeds  remaining.  But  whether  its  language  has  the  one 
import  or  the  other  is  immaterial.  The  land  had  to  he  sold  to  pay  the 
liens,  and  while  Mrs.  Harrison's  claims  were  not  also  liens,  yet  subject  to 
the  liens,  it  was  liable  to  her  debts  because  it  belonged  to  the  appellant. 
She  is  not,  therefore,*  in  an  attitude  to  complain,  and  no  one  else  is  doing  so. 

Judgment  affirmed. 


HASSON  v.  COMMONWEALTH. 
(Filed  March  16,  1889-Not  to  be  reported.) 

1.  Change  of  venue— Upon  an  application  by  the  defendant  in  a  criminal 
case  for  a  change  of  venue  the  burden  is  upon  him  to  make  it  "appear"  to 
the  court  that  he  can  not  obtain  a  fair  trial;  and  when  the  testimony  opon 
the  question  is  conflicting  this  court  will  ordinarily  hesitate  to  distrust  the 
conclusion  of  the  trial  judge. 

2.  Verdict— When  a  verdict  is  read  by  the  clerk  in  the  presence  of  the  jury 
this  should  be  regarded  as  a  declaration  of  the  verdict  by  the  foreman. 
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3.  Evidence— A  witness  was  improperly  allowed  to  testify  that  the  de- 
ceased, when  notified  about  an  hour  before  the  killing  that  the  accused  was 
threatening  him,  said  he  had  no  pistol;  but  this  evidence  was  not  preju- 
dicial to  the  accused,  as  it  was  abundantly  shown  that  the  deceased  had  a 
pistol  when  the  killing  occurred. 

4.  Same— A  witness  was  offered  to  prove  a  threat  by  the  deceased  to  kill 
the  accused.  The  witness  said  he  was  informed  by  a  bystander  that  the  per- 
son making  the  threat  was  deceased.  This  bystander  being  introduced,  said 
be  did  not  remember  giving  any  such  information.  Held— That  the  testi- 
mony as  to  the  threat  was  properly  rejected. 

6.  Instruction  not  prejudicial— As  the  accused  was  found  guilty  of  man- 
slaughter only,  he  Avas  not  prejudiced  by  an  instruction  telling  the  jury  thut 
insulting  or  provoking  language  was  not  such  provocation  as  would  reduce 
the  killing  to  manslaughter. 

6.  Instruction  as  to  self  defense — The  court  Instructed  the  jury  that  "if  the 
accused  armed  himself  and  sought  the  deceased  for  the  purpose  of  killing' 
him,  and  upon  finding  him  engaged  in  a  rencounter  in  pursuance  of  such 
purpose,  then  he  could  not  rely  upon  the  ploa  of  self-defense/'  Held— That 
the  jury  could  not  have  understood  this  instruction  as  denying  to  the  ac- 
cused the  right  to  rely  upon  the  plea  of  self-defense  if  the  deceased,  after  the 
accused  found  him,  in  fact  became  the  aggressor  and  attacked  the  accused. 
Besides,  its  meaning  was  made  clear  by  another  instruction. 

7.  Instruction  not  prejudicial— An  instruction  leaving  it  to  the  jury  to 
determine  whether  they  lielieved  the  accused  had  been  threatened  by  the  de- 
ceased, instead  of  submitting  to  them  the  question  whether  the  accused  so 
believed,  was  erroneous  as  a  legal  proposition,  but  as  there  was  no  competent 
evidence  that  the  deceased  had  ever  threatened  the  accused,  the  latter  wa8 
not  entitled  to  an  instruction  upon  the  subject,  and,  therefore,  the  instruo* 
tion  given  w.is  not  prejudicial. 

8.  Failure  to  give  particular  instruction  not  prejudicial— While  an  instruc- 
tion telling  the  jury  thtc  "the  evidence  of  bad  character  of  the  accused  is 
admitted  to  only  affect  rhe  credibility  of  the  defendant  as  a  witness,  and  for 
no  other  purpose. "  would  have  been  proper,  the  failure  to  give  it  was  not 
prejudicial,  as  the  jury  could  not  have  understood  that  such  evidence  would 
authorize  them  to  convict  the  defendant. 

Miller  &  Morrison  and  W.  S.  Roberts  for  appellant. 

P.  W.  Hirdin  for  appellee. 

Appeal  from  Hancock  Circuit  Court. 

Opinion  of  the  court  by  Judge  Holt. 

In  December,  1887,  the  appellant,  John  H.  Hasson,  shot  and  killed  Jack 
O'Donnell.  He  was  indicted  ar.  the  May  term,  1888,  of  the  trial  court,  and 
the  case,  upon  his  application,  then  continued.  At  the  November  term  fol- 
lowing he  applied  for  a  change  of  venue,  and,  after  hearing,  it  was  refused, 
and  a  trial  had  resulting  1n  his  conviction  to  the  penitentiary  for  fourteen 
years. 

Prior  to  the  amendment  of  April  1,  1880,  to  the  General  Statutes  the  ac- 
cused was  entitled,  as  a  matter  of  right,  to  a  change  of  venue  upon  the  filing 
of  a  petition  verified  by  him  and  supported  by  the  affidavits  of  two  or  more 
credible  persons,  not  of  kin  to  or  oounsel  for  him,  and  who  were  acquainted 
with  the  state  of  public  opinion  in  the  county  objected  to,  stating  that  he 
oould  not  obtain  a  fair  trial  therein.  But  at  the  time  named  the  law  was 
so  changed  as  to  permit  the  court  to  hear  all  testimony  the  parties  might 
offer. 

The  question  is  now  raised,  whether  it  should  be  granted,  if,  upon  all 
the  evidence,  the  trial  judge  has  a  doubt  whether  the  accused  can  obtain 
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•uoh  a  trial,  or  whether  it  should  be  shown  by  a  preponderance  of  the  testi- 
mony that  he  oan  not. 

It  is  the  motion  of  the  accused.  In  the  language  of  the  law  It  Is  to  be 
granted  "if  it  appears  that  the  defendant  can  not  have  a  fair  trial  in  the 
county  where  the  proceeding  is  pending,"  and  the  court  shall,  "from  the 
evidence,  determine  whether  or  not  the  applicant  is  entitled  to  change  of 
venue."  The  burden  is  upon  him  to  make  it  "appear"  to  the  court  that  be 
oan  not  obtain  such  a  trial.  The  court  must  determine  upon  all  the  evi- 
dence whether  it  oan  be  bad,  and  if,  in  his  opinion,  based  upon  it,  it  is  not 
probable  that  a  fair  and  impartial  trial  can  be  had,  be  should  change  the 
venue. 

While  this  oourt  has  the  right  to  review  the  judgment  of  the  trial  judge 
upon  this  question,  yet  where  the  testimony  is  conflicting  it  would  ordinarily 
'  hesitate  to  disturb  bis  conclusion.  He  usually  knows  the  witnesses.  He 
-observes  their  manner  of  testifying,  and  has,  for  many  reasons,  a  better  op- 
portunity to  judge  of  the  weight  to  be  given  to  the  evidence.  In  this  in* 
stance  Ave  witnesses  were  introduced,  who,  in  substance,  stated  that,  In 
their  opinion,  the  appellant  could  not  obtain  a  fair  trial  in  the  county  where 
the  indictment  was  pending.  Upon  the  otner  hand  six  witnesses,  one  of 
whom  was  the  sheriff  of  the  county,  and  all  of  whom  appear  to  have  bad 
reasonable  opportunity  to  know  the  sentiment  of  the  county  as  to  the  case, 
testified  that,  In  their  opinion,  he  could;  and  upon  this  state  of  case  the 
conclusion  of  the  court  should  not,  of  course,  be  reversed. 

The  verdict  of  the  jury,  properly  signed,  was  returned  by  them  into  court, 
and  handed  by  the  foreman  to  the  judge,  and  by  him  to  the  clerk,  who  then 
read  it  aloud.  It  was  not  announced  by  the  foreman,  unless  the  reading  of 
it  by  the  clerk  under  the  circumstances  is  to  be  regarded  and  treated  as  a 
declaration  of  it  by  the  foreman. 

It  is  urged  that  for  this  reason  the  verdict  should  have  been  set  aside  by 
the  lower  court.  It  has,  however,  been  common  from  the  earliest  history  of 
the  courts  of  this  State  to  thus  receive  verdicts;  in  fact  Ho  usual  that  It  may 
be  regarded  as  the  general  practice.  It  is  true  section  265  of  the  Criminal 
Code  provides:  "When  a  jury  have  agreed  upon  their  verdict  they  must  be 
conducted  iuto  court  by  the  .officer  having  them  in  charge,  their  names 
called  by  the  clerk,  and,  if  they  all  appear,  their  foreman  must  declare  their 
verdict;"  but,  in  our  opinion,  when  a  verdict  is  announced,  as  was  done  in 
this  case,  it  should  be  regarded  as  the  declaration  of  it  by  the  foreman. 

The  evidence  in  the  case  is  somewhat  conflicting  as  to  whether  the  accused 
or  the  decased  fired  the  first  shot.  Indeed  a  considerable  portion  of  the  evi- 
dence tends  to  show  that  the  deceased  did  not  shoot  at  all.  However,  this 
may  be,  it  is  certain  the  accused  was  the  aggressor.  He  approached  the  de- 
ceased in  the  nighttime  with  his  pistol  in  hand,  and,  as  some  of  the  testi- 
mony shows,  with  it  presented  at  the  deceased,  when  the  latter  was  standing 
quietly  upon  the  street  and  had  made  no  aggressive  move  or  offer  to  draw  a 
weapon.  The  shooting  immediately  took  plaoe,  and  in  a  moment  Q'Donnell 
was  a  dead  man,  and  the  accused  running  away,  saying  be  "had  gotten  bis 
man,"  or  words  to  that  effect. 

The  consideration  of  the  remaining  questions  in  the  case  does  not  demand 
a  further  detail  of  the  circumstances  of  the  homicide. 

A  witness  was  improperly  allowed  to  testify  that  the  deceased,  when  noti- 
fied, about  an  hour  before  the  killing,  that  the  aooused  was  threatening 
him,  said  he  had  no  pistol.     This  evidence,  however,  was  not  prejudicial  to 
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the  accused  because  it  was  abundantly  shown  that  tbe  deceased  had  one 
when  the  killing  occurred;  and  in  fact  this  same  witness  testifies  that  at 
the  very  time  the  deceased  made  the  statement  he  gave  him  a  pistol,  although 
tbe  deceased  was  protesting  that  he  would  not  need  it. 

An  effort  was  made  to  prove  a  threat  to  kill  the  accused  by  the  deceased, 
but  the  witness  wbo  was  offered  to  prove  it  did  not  know  that  the  man  who 
made  it  in  his  bearing  was  the  deceased.  He  said  he  was  so  informed  by  a 
bystander,  but  when  the  latter  was  introduced  be  testified  that  while  be 
knew  tbe  deceased  well,  yet  be  had  no  recollection  of  giving  such  informa- 
tion.    Tbe  evidence  was,  therefore,  properly  rejected. 

The  instructions  to  the  jury  remain  to  be  considered.  Tbey  are  numerous 
and  prolix:  needlessly  so,  and,  therefore,  objectionable.  But  this  of  itself 
does  not,  of  course,  authorize  a  reversal  by  this  court.  The  law  as  to  mur- 
der and  manslaughter  was  correctly  announced. 

It  is  complained  that  the  jury  were  told  if  the  killing  was  upon  no  other 
provocation  than  insulting  or  provoking  language  it  would  not  reduce  the 
homicide  from  murder  to  manslaughter.  The  accused  was,  however,  con- 
vioted  of  the  latter  only. 

The  fifth  instruction  was  a  qualification  of  the  fourth,  and  by  it  the  jury 
were  informed  that  if  the  accused  armed  himself  and  sought  the  deceased  for 
the  purpose  of  killing  him.  and  upon  finding  biin  engaged  in  a  rencounter 
in  pursuance  of  such  purpose,  then  he  could  not  rely  upon  the  plea  of  self- 
defense,  although  the  deceased  may  have  threatened  him,  and  he  may  have 
supposed  he  was  at  tbe  time  in  imminent  danger.  It  is  true  the  accused 
might  have  armed  himself  and  sought  the  deceased,  and  then  engaged  in  a 
difficulty  with  him  without  being  the  offending  party  because,  upon  find- 
ing him,  the  deceased  might  have  become  the  aggressor  and  attacked  the 
accused,  giving  him  the  rigbt  to  engage  in  the  trouble  in  his  necessary  self- 
defense.*  The  jury  could  hardly  have  misunderstood  this  instruction,  how- 
ever. By  fair  interpretation  it  means  if  the  accused  armed  himself  and 
sought  the  deceased,  and  provoked  tbe  difficulty  with  the  intention  of  kill- 
ing him.  then  he  could  not  shelter  under  the  plea  of  self-defense.  The  in- 
struction expressly  says  if  the  appellant  "sought  deceased  for  the  purpose  of 
taking  bis  life,  and,  finding  him,  in  pursuance  of  such  purpose,  engaged  in 
a  renoounter,"  etc. 

Moreover,  the  next  instruction  fully  informed  the  jury  that  the  accused 
had  the  right  to  arm  himself  in  anticipation  of  an  attack  from  the  deceased, 
and  if  thereafter  he  casually  met  him  and  engaged  in  a  contest,  resulting  in 
bis  death,  this  would  not  constitute  "the  seeking  out"  referred  to  in  tbe 
previous  instruction.  The  two  instructions  considered  together  show  that 
tbe  jury  oould  not  have  been  misled  by  the  first  one,  and  indeed  these  three 
Instructions  are  fully  as  favorable  to  tbe  appellant  as  he  had  a  rigbt  to  de- 
mand. 

It  is  earnestly  insisted  that  the  tenth  instruction  was  so  erroneous  that  a 
reversal  must  follow.  It  informed  the  jury  that  if  they  believed  tbe  life  of 
the  appellant  had  been  threatened  by  the  deceased,  and  if  by  reason  thereof 
the  accused  believed,  and  had  reasonable  grounds  to  believe,  he  was  in  dan- 
ger, then  he  had  a  right  to  arm  himself  and  go  about  at  will,  but  not  in 
search  of  the  deceased  to  kill  him,  and  if  he  casually  met  him,  and  from  bis 
manner  and  the  existing  circumstances,  previous  assaults  and  threats,  the 
appellant  believed,  upon  reasonable  grounds,  that  the  deceased  was  then 
about  to  inflict  on  him  great  bodily  harm,  and  there  was  no  apparent  safe 
means  of  escape,  then  he  bad  the  right  to  shoot  him  in  self-defense. 
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This  instruction  as  a  legal  proposition  is  erroneous  in  leaving  it  to  the 
jury  whether  they  believed  the  accused  had  been  threatened  by  the  deceased, 
instead  of  submitting  to  them  the  question  whether  he  so  believed.  If  the 
evidence  had  warranted  the  instruction  the  proper  question  to  go  to  the  jury 
was  whether  the  appellant  believed,  and  had  reasonable  grounds  to  believe, 
he  had  been  so  threatened.      (Oder  v.  Commonwealth,  80  Ky.,  82.) 

This  record,  however,  fails  to  disclose,  by  any  competent  evidence,  that 
the  deceased  had  ever  threatened  the  accused.  It  shows  that  he  had  endeav- 
ored to  keep  out  of  his  way.  He  appears  to  have  regarded  the  threats  of  the 
appellant  toward  him  as  frivolous,  and  there  is  nothing  indicating  that  he 
was  seeking  a  difficulty  with  him,  or  that  he  intended  to  act  in  any  way 
save  in  self-defense.  The  iDStruotion  was,  therefore,  more  favorable  to  the 
accused  than  he  had  a  right  to  expect,  and,  considering  the  evidence  in  the 
case,  he  could  not  have  been  prejudiced  by  this  error. 

The  instructions  asked  by  him  and  refused  had,  in  so  far  as  they  con- 
tained the  law  of  the  case,  been  already  given  in  substance,  save  this  one: 
"The  court  instructs  the  jury  that  the  evidence  of  bad  character  of  the  ac- 
cused is  admitted  to  only  affect  the  credibility  of  the  defendant  as  a  witness, 
and  for  no  other  purpose. ' ' 

The  accused  had  testified  in  his  own  behalf.  Evidence  had  then  been 
offered  by  the  prosecution  tending  to  show  that  his  general  moral  character 
was  bad.  It  had  teen  admitted  without  objection  or  exception,  and,  in  any 
event,  was  competent  because,  as  heretofore  held  by  this  court,  an  accused, 
by  voluntarily  becoming  a  witness  in  his  own  behalf,  subjects  himself  to  all 
the  tests  applicable  to  other  witnesses.  (Lockard  v.  Commonwealth,  10  Ky. 
Law  Rep.,  102.) 

The  instruction  was  correct,  but  the  failure  to  give  it  was  not  prejudicial 
to  the  appellant  because,  first,  we  can  not  suppose  that  the  jury  believed 
they  were  authorized  by  this  evidence  to  convict  him  of  the  offense  charged 
because  of  bod  moral  character.  They  certainly  understood,  without  being 
thus  instructed,  that  this  testimony  could  not  be  considered  by  thera  for 
such  a  purpose.  However  slow  of  understanding  they  may  have  been,  it  is 
not.  supposable  that  they  so  believed. 

Moreover,  -giving  full  credit  to  the  appellant  as  a  witness,  yet  the  entire 
evidence  fully  authorized  the  finding  of  the  jury,  and  they  could  not  prop- 
erly have  failed  to  find  him  guilty  at  least  of  manslaughter. 

Judgment  affirmed. 


KENTUCKY  SUPERIOR    COURT. 


SADLER,  &c.  v.  HUFFHINES,  &c. 
(Filed  April  17,  1889.) 

1.  Limitation—New  promise— In  order  that  a  new  promise  to  pay  a  note 
may  be  available  to  take  the  debt  out  of  the  statute  of  limitation  it  must 
be  made  to  the  payee  or  some  one  acting  for  him. 

2.  Advancements— Where  a  parent  holds  the  child's  note  for  property  sold 
and  conveyed  he  can  not  convert  the  note  into  an  advancement  by  his  mere 
purpose  to  do  so.  And  for  a  stronger  reason  is  this  true  where  no  such  pur* 
pose  existed  until  after  the  note  was  barred  by  limitation. 
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A  father  held  his  son-in-law's  Dote  for  land  sold  and  conveyed.  There  Is 
no  report  of  anything  he  said  about  the  note  until  after  it  was  barred  by 
limitation.  He  then  said  it  had  "run  out  of  date,"  and  he  did  not  know 
"what  better  he  could  do"  than  tear  it  up  and  "make  a  charge"  of  it. 
After  his  death  his  administrator  brought  this  action  for  the  settlement  of 
the  estate,  in  which  he  sought  to  have  this  note  charged  as  an  advancement, 
which  the  lower  court  did.    Held— That  this  was  error. 

C.  \V.  Milliken  and  W.  W.  Bush  for  appellants. 

Geo.  C.  Harris  for  appellees. 

Appeal  from  Simpson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Bowden. 

Daniel  Huffhines  sold  and  conveyed  to  his  son  in -Jaw  a  tract  of  land  and 
took  his  note  therefor  for  $700,  dated  August  80,  1870,  at  one  day.  In  this 
action  by  the  administrator  of  Huffhines  for  the  settlement  of  the  estate 
and  adjustment  of  advancements,  and  in  which  it  is  alleged  that  Huffhines 
died  intestate  in  December,  1887,  be  sought  to  have  the  $700  charged  as  an 
advancement;  and  if  that  might  not  be,  then  to  have  judgment  for  the 
amount.  In  his  reply  he  alleges  that  about  the  year  1884  Sadler  promised 
the  decedent  to  pay  .the  amount:  and  while  this  promise  is  not  proved,  there 
is  evidence  that  about  that  time  he  told  others  of  the  family  that  he  would 
pay  it  if  they  did  not  make  him  mad.  It  thus  appears  that  as  late  as  1S84 
Sadler  himself  and  those  with  whom  he  spoke  regarded  it  as  a  debt  due;  but 
it  does  not  appear  chat  any  one  of  them  was  acting  in  the  matter  for  the 
payee  so  as  to  make  the  promise  available,  even  if  there  were  no  other  diffl- 
oulty.  The  statute  of  limitation  having  been  pleaded  a  personal  judgment 
could  not  be  rendered.  But  the  court  charged  the  $700  as  an  advancement 
to  Sadler,  upon  the  ground  that  the  decedent  forebore  to  sue  within  the  fif- 
teen years,  by  reason  of  a  determination  to  charge  it  as  an  advancement, 
whereby  Sadler  and  wife  had  the  same  benefit  as  if  it  had  been  a  gift  orig- 
inally. Unless  a  mere  failure  to  sue  would  sustain  this  conclusion,  we  find 
nothing  in  the  record  to  suggest  it.  There  is  no  report  of  anything  be  said 
about  the  note  till  after  the  fifteen  years  had  expired.  After  that  time,  and 
when  no  action  could  be  maintained  upon  it,  he  said,  with  regard  to  it  and 
another  note  in  a  similar  condition :  "These  two  notes  had  run  out  of  date, 
and  did  not  know  what  better  he  could  do  than  tear  the  two  notes  up,  and 
make  a  charge  of  them."  This  very  strongly  indicates  that  until  they  were 
barred  he  did  "know  what  better  he  could  do,"  and  that  the  notion  about 
charging  them  as  advancements  was  the  result  of  a  known  inability  to  coerce 
payment,  and  not  the  expression  of  a  purpose  he  had  while  he  still  had 
power  to  coerce.  His  widow,  who  testified,  said  he  had  not  intended  to  give, 
but  sold,  and  expected  to  be  paid.  The  records  in  that  county  were  burned 
a  few  years  ago,  and  it  can  not  be  known  whether  a  lien  was  leserved  or 
not.  Sadler,  independent  of  the  land,  seems  to  have  had  nothing.  This 
may  possibly  explain  the  forbearance. 

We  have  seen  no  case  in  which  it  is  held  that  a  parent  holding  a  note  for 
property  sold  to  a  child,  but  which  is  barred  by  limitation,  can  subject  that 
child  to  an  advancement  by  any  manifestation  of  purpose  to  do  so,  however 
formal  or  explicit.  In  this  case  it  appears  he  suggested  that  as  the  best  he 
could  do,  but  it  does  not  appear  that  he  definitely  decided  to  do  it.    So  that 
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even  if  his  purpose,  unoommunicated  and  not  consented  to,  could  convert 
into  an  advancement  a  claim  which  he  could  not  enforce,  it  would  require 
straining  to  show  that  such  purpose  was  fully  formed.  But  we  do  not 
understand  that  such  power  of  conversion  exists,  even  if  the  debt  is  not 
barred  when  the  parent  assumes  to  exercise  it.  (Clarke  v.  Clarke,  17  B. 
Mon.,  706. )  It  can  not  be,  and  it  is  not  claimed  that  the  land  was  conveyed 
as  a  gift.  If  the  parent  bad,  whether  within  or  after  the  fifteen  years,  de- 
livered the  note  as  a  gift  of  so  much  money,  or  had  executed  a  release,  and 
it  had  been  accepted  as  such  gift,  there  would  be  reason  to  say  that  he  bad 
given  the  sum  thus  released,  and  that  it  had  been  accepted.  Here  there  was 
not  only  no  acceptance  of  anything  that  purported  to  be  a  gift,  but  there 
was  no  offer  of  anything.  The  most  that  can  be  said  is  that  the  parent  bad 
a  purpose,  more  or  less  definite,  to  give,  but  it  can  not  be  said  that  he  ever 
sought  to  execute  that  purpose,  nor  that  it  was  in  his  power  to  do  so  after- 
the  note  was  barred. 

We  fail  to  see  any  analogy  between  this  onre  and  Barber  v.  Taylor's  Heirs, 
9  Dana,  84,  and  Stevenson  v.  Miller,  11  Bush,  487.  Here  the  land  was  not 
given,  nor  intended  to  be  given;  the  title  was  conveyed  to  Sadler  as  a  pur- 
chaser for  its  full  value.  There  was  but  one  thing  that  could  have  been 
given  after  the  deed  was  made,  and  that  was  the  note  itself;  but  this  never 
was  given;  the  payee  held  it  as  long  as  it  was  enforcible  without  the  slight- 
est bint,  so  far  as  this  record  declares,  that  he  intended  to  give  it  or  any 
part  of  it;  when  it  no  longer  had  any  legal  value,  except  in  so  far  as  Sadler 
might  concede  by  failing  to  rely  on  the  statute,  he  spoke  of  tearing  the  note 
up  and  charging  as  for  an  advancement.  Suppose  he  had  torn  it  up,  would 
that  be  a  gift?  He  did  not  even  propose  to  consult  the  payor.  He  thought 
merely  of  notifying  him  that  he  would  tear  it  up,  since  he  could  not  collect 
it,  and  thereby  create  a  charge  by  his  own  act  and  without  Sadler's  consent. 
But  he  never  did  what  he  suggested.  He  kept  the  note,  and  his  administra- 
tor sued  on  it,  asking  personal  judgment,  in  the  event  it  oould  not  be 
charged  as  an  advancement.  As  applicable  to  these  facts  we  refer  to  the 
cases  re  reported  and  annotated   in   53  Amer.  Dec,  406;  80  Araer.  Dec..  555. 

The  judgment  is  reversed,  with  directions  not  to  charge  Sadler  and  wife/ 
with  the  $700. 
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MAYSVILLK  &  BIG  SANDY  K.  R.  CO.  v.  URBAN. 

Piled   May  1,  1889.    Appeal  from   Greenup  Circuit   Court.    Opinion  of  the 
court  by  Presiding  Judge  Barbour,  affirming. 

1.  Evidence— In  this  action  against  a  railroad  company  to  recover  damages 
for  injury  to  plaintiff's  property  by  the  building  of  a  fill  in  the  construc- 
tion of  its  road  in  the  street  upon  which  plaintiff's  lot  abuts,  it  was  not  im- 
proper to  permit  the  question  to  be  asked  of  plaintiff  as  to  what  damage  to 
his  property  he  bad  sustained  by  reason  of  the  construction  and  operation  of 
the  road. 

2.  Same— Whether  the  best  evidence  of  plaintiff's  title  to  the  property 
alleged  to  have  be«*n  injured  was  produced  is  not  material,  as  that  which 
was  produced  was  heard  without  objection. 

Wadsworth,  Whitaker  &  Bennett  for  appellant;  E.  F.  Dulin  for  appellee. 

MAYSVILLE  &  BIG  SANDY  R.  R.  CO.  v.  URBAN,    &c. 

Filed  May  1,  1889.     Appeal  from   Greenup   Circuit   Court.     Opinion  of  the 
court  by  Presiding  Judge  Barbour,  reversing. 

1.  Injury  to  abutting  property  by  construction  of  railroad— In  this  action 
against  a  railroad  company  to  recover  damages  for  injury  to  plaintiff's  prop- 
erty, resulting  from  the  construction  of  its  road  in  the  street  upon  which  his 
lot  abuts,  the  damages  he  seeks  by  his  petition  to  recover  are  for  the  injury 
to  his  property  from  the  obstruction  of  his  ingress  and  egress.  Held— That 
It  was  not  competent  to  prove  the  flooding  of  his  property,  and  that  he  was 
damaged  on  that  account,  and  it  was  error  to  instruct  the  jury  that  be 
might  recover  therefor. 

2.  Same — Although  the  defendant  bad  the  right  to  run  its  road  along  the 
street  upon  which  plaintiff's  lot  abuts,  he  is  entitled  to  recover  such  dam- 
ages as  he  may  sustain  on  account  of  the  unreasonable  interference  with  his 
enjoyment  of  the  street-ln  connection  with  bis  property,  including  his  right 
to  Ingres**  and  egress. 

3.  Same— The  jury  should  nave  beefi  instructed  to  first  ascertain  what  the 
value  of  the  property  was  just  before  it  became  generally  known  that  the 
defendant's  road  was  to  be  constructed  in  the  street,  and  then  to  determine 
what  proportion  of  that  value  was  taken  from  the  property  by  the  obstruc- 
tion of  the  street. 

B.  F.  Bennett,  W.  H.  Wadsworth  and  E.  C.  Whitaker  for  appellant;  E.  F. 
Dulin  for  appellees. 

GERMAN  INSURANCE  CO.  v.  REEDS  EX'TX,  &c. 

Filed  May  1. 1889.    Appeal  from  Nelson  Circuit  Court.    Opinion  of  the  court 

by  Judge  Bowden,  reversing;  Judge  Ward  dissenting. 

The  death  of  the  assured  in  a  policy  of  fire  insurance  causes  a  change  in 
the  title,  and.  therefore,  terminates  the  liability  of  the  company  where  the 
policy  provides  that  it  shall  be  absolutely  void  if  any  change  takes  place  in 
the  title. 

John  S.  Kelly  for  appellant;  John  D.  Wiokliffe  for  appellees. 

GERMAN  INSURANCE  BANK  v.  JACKSON,  ASS'EE. 

Filed  May  1,  188ft.    Appeal  from   Louisville  Law  and  Equity  Court.    Opin- 
ion of  the  court  by  Judge  Bowden,  reversing. 
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Assignments  for  creditors— Set  off— An  assignee  for  creditors  is  a  volun- 
teer, and  must  submit  to  every  set-off  which  the  assignor  himself  could  not 
resist. 

In  this  action  by  an  assignee  for  creditors  to  recover  of  a  bank  money 
which  the  assignor  had  on  deposit  the  bank  is  entitled  to  set-off  a  demand 
which  it  has  against  the  assignor,  although  its  demand  did  not  mature  until 
after  the  assignment  was  made. 

Goodloe  &  Barr  for  appellant;  O'Neal,  Jackson  &  Phelps  for  appellee. 

ADAMS  EXPRESS  CO.  v.  SINGLETON. 
Filed  May  1,  18S9.     Appeal  from  Jefferson  Court  of  Common  Pleas.     Opin* 

ion  of  the  court  by  Judge  Bowden,  affirming. 

1.  Malicious  prosecution— In  this  action  against,  appellant  for  malicious 
proseoution,  upon  the  charge  of  larceny,  the  evidence  is  sufficient  to  support 
the  verdict,  which  was  for  plaintiff.  From  the  absence  of  probable  cause 
the  inference  of  malice*  could  be  drawn. 

3.  Excessive  verdict— The  verdict,  which  was  for  13.500,  is  not  excessive. 

3.  Prejudicial  errors— The  failure  of  the  oourt  to  limit  the  damages,  by  its 
instructions,  to  120,000,  the  amount  sued  for,  was  not  prejudicial. 

Hallam  &  Myers  and  John  T.  Milburu  for  appellant;  Hargis  &  East  in 
and  C.  A.  Wilson  for  appellee. 

CARTWELL  v.  THE  JOHN  WILLIAMS  CO. 
SAME  v.  SAME. 
Filed  May  1,  1889.     Appeal  from   Jefferson  Court  of  Common  Pleas.     Opin- 
ion of  the  court  by  Judge  Ward,  reversing. 

1.  Negotiable  instruments— As  between  themselves  the  parties  to  a  bill  of 
exohange  may,  by  an  agreement,  change  their  liability  from  what  it  appears 
to  be  on  the  bill,  but  to  do  so  the  allegations  and  evidence  should  be  specific 
as  to  the  terms  of  the  agreement. 

Appellee  was  both  the  drawer  and  payee  of  a  bill  of  exchange.  The  bill 
was  endorsed  by  both  appellee  and  appellant.  In  this  action  by  appellee 
against  appellant  upon  the  bill,  Held— That,  as  drawer,  appellee's  liability 
was  next  to  that  of  the  acceptor,  and  as  payee  he  must  have  been  the  first 
endorser  in  order  to  put  the  bill  in  circulation.  Therefore,  appellant  is  not 
liable  to  appellee  upon  the  face  of  the  paper;  and  in  order  to  make  him 
liable  there  inust  have  been  an  agreement  between  the  parties  that  their 
rights  and  liabilities  were  not  to  be  as  they  appear  upon  the  paper,  and  a 
promise  to  pay  and  be  bound  to  each  other  according  to  the  stipulations  of 
that  agreement. 

2.  Same— It  is  not  sufficient  to  change  the  liability  legally  resulting  from 
the  face  of  the  paper  for  one  of  the  parties  to  allege  that  he  accepted  the 
paper  with  knowledge  that  a  party  had  endorsed  it  for  the  credit  of  another, 
and  with  the  belief  that  such  endorser  would,  for  that  reason,  be  liable  to 
him.  Nor  is  the  fact  that  the  endorsement  was  at  the  instance  of  the  ac- 
ceptor and  for  his  credit  sufficient  to  change  the  rights  or  liabilities  of  the 
parties. 

D.  M.  Rodman  for  appellant;  J.  M.  Cbatterscn  for  appellee. 

MOOKE  v.  MOORE. 
Filed  May  1,  1889.    Appeal  from  Franklin  Circuit  Court.    Opinion  of  the 

court  by  Judge  Ward,  affirming. 

Divorce— In  an  action  for  a  divorce  from  bed  and  board,  as  well  as  in 
action  for  a  divorce  from  the  bonds  of  matrimony,  the  plaintiff  must  allege 
and  prove  a  residence  in  this  State  for  one  year  before  the  commencement  of 
the  action. 

Scott  &  Violett  for  appellant;  W.  C.  Herndon  for  appellee. 
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ABORTION— See  Criminal  Law,  70.  page. 

ACCEPTANCE-See  Deeds,  2,  4— 

of  work  done  in  improving  house — effect  of 5-45 

ACCIDENT— See  Insurance,  11. 

ACCOMPLICE— See  Criminal  Law,  1.  71;  Evidence,  6. 

ACCORD  AND  SATISFACTION  - 

1.  acceptance  of  part  of  debt  in  satisfaction  of  whole  not  good  .  .    .    404 

2.  sufficiency  of  plea 818 

ACCOUNTS-  -See  Burden  of  Proof,  1,6— 

party  is  bound  by  settlement   he   procures   by  holding  out  idea  that 

it  embraces  items  which  are  not  embraced 317 

ACKNOWLEDGMENT— Soe  Deeds,  20,  23. 

ACT  OF  1856— See  Assignments  by  Operation  of  Law. 

ACTIONS— See  Negligence,  6,  7;  Nulla  Bona— 

1.  particular   action   against   railroad  company,  both  transitory  and 
local 647 

2.  right   of  some  of  a  class  of  persons  having  a  common  interest  to 
sue  for  all 989-90 

3.  deed  to   railroad    of  strip  of  land  through  farm  in  consideration 
of  its  agreement  to  make  crossing — right   of    action   for  breach 

of  contract  i&  in  grantor,  although  he  has  sold  his  farm 1043 

4.  commenced  by  filing  petition  and  issuing  summons 405 

ACTIONS  TO  QUIET  TITLE  - 

action  to  have  deed  reformed  is  not,  and  plaintiff  need  not  allege 

possession 28 

ACTIONS  TO  RECOVER  POSSESSION  OF  PERSONAL  PROPERTY— 
separate  affidavit  not  part  of  petition  and  not  considered    on  de- 
murrer          77 

ADVANCEMENTS— See  Descent  and  Distribution,  3— 

1.  in  charging  advancements  certain  sums  due  heir  by  ancestor  de- 
ducted from  amount  advanced 72 

2.  declaration  of  father  that  he  intended  certain  sums  as  advance- 
ments will  not  prevail  against  language  of  mortgage 72 

8.  money  furnished  to  be  accounted  for  out  of  estate  was  advance- 
ment   390 

4.  claim  of  children  that  money  sought  to  be  charged   was  received 

by  father  from  their  mother  in  trust  for  them 929 

5.  note  tyeld  by  ancestor  against  heir  not  converted  into  advance- 
ment by  his  mere  purpose  to  do  so 1058 

ADVERSE   POSSESSION— See   Champerty,   5;   Ejectment,  5,  6,  10,  12; 
Ferries,  2;  Limitation,  28:  Passways,  3;  Trespass-  - 

1.  between   conflicting  claimants  constructive  possession  in  holder 

of  best  title 447 

2.  by  son  under  pprol  gift  from  father — effect  of   subsequent  devise 

by  father  to  another 607 

8.  title  not  acquired  by  possession  unless  it  is  adverse 687 

4.  of  passways 760 

5.  of  land  used  for  school  purposes — what  sufficient  to  constitute  .    .    851 

6.  failure  to  plead ,    .    . 961 
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ADVERSE  POSSESSION— Continued.  pao«. 

7.  possession  to  land  outside  of  conflict  of  boundary  did  not  ex- 
tend possession  to  land  within  conflict 961 

8.  particular  holding  not  adverse 849 

9.  presumption  of  grant  of  way  to  the  public  from  adverse  use  .  .    .    871 
AFFIDAVITS— 

1.  sufficiency  of  affidavit  made  by  attorney  for  client 692,  858 

2.  authority  of  attorney  to  make 692 

AGENTS— See   Banks,   7;   Corporations,   12;  Insurance,  6,  7,   10,  12,  17, 

81,  40,  41;  Powers  of  Attorney;  Railroads,  8j* — 

1.  in  action  by,  for  compensation  Tost  time  not  matter  for  counter- 
claim   280 

2.  principal  not  liable  upon  mere  declaration  of  agent  that  he  has 
authority.  .    .  283 

3.  agent  who  pays  money  to  protect  principal's  estate  is  not  volun- 
teer,  and   is   entitled   to   all  equities   principal  would  be  entitled 

to 623 

4.  notice  to  agent  was  notice  to  principal 775-76 

5.  general  agent  authorized  to  sign  principal's  name  to  note      .    .    .    967 

6.  agent  having,  by  mistake,  bought  crop  of  tobacco  he  was  not 
authorized  to  buy  can  not  look  to  principal  for  indemnity    •    -    .    317 

AIDERS  AND  ABETTORS -See  Criminal  Law.  18,  19;  Indictment,  10— 

an  aider  and  abettor  guilty  as  principal 1004 

ALIMONY  -See  Divorce— 

1.  action  for  may  be  maintained  without  prayer  for  divorce    ....    241 

2.  wife's  right  to  alimony  determined — amount  allowed  not  exces- 
sive   241 

ALLEGATION  AND  PROOF— See  Criminal  Law,  46  — 

variance  fatal  in  particular  case 281 

ALTERATION  OF  WRITTEN  INSTRUMENTS— 

presumption  as  to  time  of  alteration 816 

ANIMALS— See  Bills  and  Notes,  11. 

ANNUITY-See  Appeals,  59. 

APPEALS — See  Appeals  to  Circuit  Courts;  Bills  of  Exceptions;  Dam- 
ages, 15;  Depositions,  I,  2;  Final  Order;  Judgments,  1;  Judi- 
cial Sales,  2a;  Liens,  8;  Partnership,  10;  Practice  in  Civil 
Cases,  6,  8,  15,  17,  20;  Rex  Adjudicate  1;  Superior  Court;  Super- 
sedeas— 

1.  order  requiring  plaintiffs  to  elect  not  reviewed  unless  appealed 
from 10 

2.  appeal  improperly  taken  to  Superior  Court  treated  by  Court  of 
Appeals  as  if  it  had  been  pending  in  that  court  from  the  first    .    .      19 

8.  effect  of  order  granting  appeal  to  Supreme  Court      19 

4.  persons  who  did  not  pray  appeal  not  parties,  although  named  in 
statement 38 

5.  no  appeal  from  void  judgment  until  motion  to  set  aside 39 

6.  parties  can  not  give  jurisdiction  by  agreeing  to  judgment  for 
more  than  claimed 39 

7.  error  of  $10   too  small  to  authorize  reversal 89 

8.  value  in  controversy  in  contest  between  attaching  creditor  and 
claimant .........      40 

9.  second  judgment  of  conviction  affirmed  although  first  judg- 
ment under  same,  indictment  reversed  for  supposed  defect  in 
indictment,  then  incorrectly  copied 70 

10.  instructions    -how  made  part  of  record 78 

11.  court  not  authorized  to  accept  money  in  lieu  of  bond  for  costs  .    .  80 

12.  what  necesnary  to  make  complete  transcript 80 

18.  no   right    to    prosecute    appeal    on    partial    transcript    without 

schedule 80 

14.  in  actions  regulated  by  chap.  3,  title  10,  excerpt  of  any  one  cause 

of  action  may  be  made  by  bill  of  exceptions      80 
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15.  weight  given  judgment  of  chancellor  refusing  divorce 116 

16.  amount  in  controversy  determined— what  coats  excluded    ....    166 

17.  the  appellate  court  having  no  jurisdiction  of  appeal  granted, 
lower  court  may  continue  to  make  orders  in  the  case 156 

18.  errors  not  assigned  as  ground  for  new  trial  not  consid- 
ered       157,  721,  726 

19.  error  in  overruling  motion  for  new  trial  not  reversible  .  .  159,  656,  774 

20.  no  reversal  in  criminal  case  for  miscondnct  of  jury 159 

21.  appellant  trrnsferred  interest  in  property  in  controversy — right 

of  transferee  to  dismiss  appeal 174 

22.  appellee  died;  heir  executed  deed  of  trust;  trustee  asks  reversal: 
heir  claiming  that  deed  is  void  should  be  heard  on  appeal      .    .    .    174 

28.  no  reversal  for  admission  of  incompetent  testimony   which   was 

not  prejudicial     .    .        ....     178 

24.  particular  grounds  for  new  trial  too  general  to  be  considered  198 

25.  error  never  too  small  to  authorize  rever«al  if  plaintiff  has  re- 
covered more  than  he  claimed 194 

26.  error  prejudicial  which  denies  relief  appellant  is  clearly  entitled 

to 194 

27.  appeal  must  be  prayed  at  term  judgment  is  rendered  although  it 

be  a  special  term         197 

28.  error  of  $12.15  too  small  to  authorize  reversal 268 

29.  in  absence  of  instructions  and  part  of  evidence  from  bill  of  ex- 
ceptions alleged  errors  not  considered  .    .  282 

■30.  neither  instructions  nor  depositions  considered  unless  made  part 

of  record  by  order  of  court  or  bill  of  exceptions 288 

31.  what  considered  in  absence  of  part  of  evidence  283 

.32.  items  of  account  allowed  by  lower  court  because  erroneously  sup- 
posed not  to  be  denied — judgment  affirmed  on  evidence 293 

33.  judgment  settling  accounts  affirmed,  transcript  being  incom- 
plete  808 

34.  court  refused  relief  on  foreign  judgment  sued  on  but  gave  judg- 
ment on  account  on  which  it  was  based— on  defendant's  appeal 
court  can  not  consider  whether  relief  asked  should  have  been 
granted 819 

35.  assumed  that  evidence  announced  by  court  incompetent  was  not 
considered,  or  if  so,  that  it  was  not  objected  to 322 

36.  what  considered  in  absence  of  separation  of  conclusions  of  law 
and  facts 322,  938 

37.  schedule  necessary  in  all  cases  where  partial  transcript  is  de- 
sired— schedule  made  by  judge  of  court  not  sufficient 861 

38.  where  several  cases  tried  together  complete  transcript  as  to  any 
one  may  be  made  up  by  bill  of  exceptions 861 

89.  presumptions  as  to  correctness  of  judgment  of  lower  court    .    .    .    362 

40.  questions  treated  as  settled  on  second  appeal 362-63 

41.  appellate  jurisdiction  in  misdemeanor  cases 867,  422 

42.  error  is  reversible  unless  satisfactorily  shown  not  to  be  preju- 
dicial    899 

43.  conclusions  of  court  on  legal  issues  treated  as  verdict  of  jury,  400 

402,  406 

44.  where  contest  is  over  fund  in  court  no  damages  allowed    ....    402 
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and  Superior  Court  had  jurisdiction .    .    447 
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49.  weight  given  judgment  of  chancellor   .   .   .  240.  242,  447,  495,  565,  871 
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64.  findings  of  lower  court  not  disturbed  unless  clearly  erroneous  .    -    764 
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66.  judgment  not  rendered  void  by  reasons  given  for  affirmance  -    .    773 
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sidered           774 

68.  proper  for  appellate  court  to  express  opinion  as  to  effect  of  evi- 
dence   776 

69.  upon   appeal   from   Superior    Court   questions   of    practice   not 
raised  in  that  court  treated  as  waived 787 

70.  title  to  land  involved  in  particular  case  and  appeal  lies,  although 
amount  involved  leas  that  $100 793 

71.  transcript  in  misdemeanor  case  must  be  filed  in  sixty  days — time 
not  extended  by  extension  of  time  to  file  bill  of  exceptions  -    •    .    816 

72.  record  in  misdemeanor  case  must  show  date  of  judgment  ....    836 
78.  no  jurisdiction  where  value  of  personal  property  in  dispute  does 

not  appear 816 

74.  rejecting  evidence  not   reversible   error   unless  ground   for   new 
trial,  and  unless  it  appears  what  answer  would  have  been  ....    864 

75.  diminution  of  record  supplied  by  agreement 873 

76.  not  barred,  although  no  statement  indorsed  by  appellant  or  pro- 
cess issued  by  clerk  within  two  years .    .        .    ■    874 

77.  no  reversal  for  error  in  instructions  unless  all  included  in  bill  of 
exceptions 938 

78.  each  party  in  particular  case  required  to  pay  his  own  cost  .    .   .    948 

79.  Court  of  Appeal*  can  not  reverse  a  judgment  following  the  man- 
date of  Superior  Court      999 

80.  error  of  $5  too  small  to  authorize  reversal 1039 

81.  no  reversal  in  particular  case  for  errors  in  admitting  testimony 
where  law  and  facts  submitted  to  court 1050 

82.  where  special  findings  authorized  judgment  no  reversal  for  error 

in  instructions  under  which  general  verdict  was  found 249 

83.  cross-appeal  not  allowed  against  a  co-appellee 364 

84.  effect  of  order  showing  appeal  was  prayed,  but  failing  to  show  it 
was  granted 775 

APPEALS  TO  CIRCUIT  COURT— 

1.  clerk  of  county  court  need   not  certify  that  he   has   transmitted 
original    papers 543 

2.  motion  to  dismiss  for  failure  to  transmit  original  papers  ....    543 
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APPEALS  TO  CIRCUIT  COURT— Continued.                                             page. 
3.  amendment   of  statement  upon  appeal  to  circuit  court  in  con- 
demnation  proceedings 796 

APPEARANCE— See  Appeals.  54;  Pleading.  48;  Practice  in  Civil  Cases, 

11,12.13. 
APPLICATION  OF  PAYMENTS— See  Payment. 
APPLICATION  OP  PURCHASE  MONEY— See  Devise,  2,  15. 
APPRAISEMENT— See  Judicial  Sales,  14.  15,  17. 
ARBITRATION  AND  AWARD— 

1.  joint  award  in  consolidated  suit  was  proper 86 

2.  submission  by  order  of  court  not  intended  by  particular  agree- 
ment; but  even  if  there  was  any  such  purpose  it  was  aban- 
doned  408 

3.  certain  matters  properly  taken  into  account  by  arbitrators  .    .    .    -403 

4.  no  objection  to  award  in  particular  case  that  it  did  not  divide 
property 403 

5.  certain  notes  passed  under  general  provision  of  award 403 

6.  award  not  set  aside  for  mere  mistake  of  law   or  fact  ••....    404 

7.  where  controversy  grew  out  of  separation  of  husband  and  wife,  not 
improper  for  arbitrators  to  try  to  reconcile  them 404 

8.  umpire  can  not  hear  statements  of  arbitrators  and  decide  without 
notice  to  parties 440 

9.  mistakes  in  matters  of  judgment  not  corrected 935 

10.  certain  acts  not  sufficient  to  show  undue  partiality 935 

11.  objections  to  conduct  of  arbitrator  should  have  been  made  before 
award   was  returned 985 

12.  hearing  of  evidence  in  absence  of  parties 985 

18    private  consultation  of  arbitrators  with    pi  ant  iff1 8  counsel  after 

submission 985 

ARREST  OF  JUDGMENT— See  Practice  in  Criminal  Cases,  4. 
ASSAULT— See  Pleading,  43;  Questions  for  Court  and  Jury,  2. 
ASSIGNMENT— See  executions.  9:  Fraudulent  Conveyances,  4;  Pleading, 

67— 

1.  any  person  who  indorses  note  liable  as  assignor 187 

2.  consideration  for  accommodation  assignor's  contract  of  assign- 
ment    187 

8.  particular  delay  to  sue  was  unreasonable  and  released  assignor  .    188 

4.  agreement  by  assignor  to  remain  bound  was  without  considera- 

tion  188 

5.  particular  letter  of  assignor  not  withdrawal  of  request  not  to 
sue 188 

6.  when  assignor  is  not  released  by  assignee's  failure  to  obtain 
judgment 188 

7.  of  note  of  mortgage— no  warranty  that  mortgaged  property  was 
unincumbered 232 

8.  '*  without  recourse  " — effect  of — precludes  the  idea  of    a  warranty,  232 

9.  burden  on  defendant  to  show  right  to  set-off  as  sgainst  assignee,  242 

10.  liability  of  accommodntion  indorser— consideration  for  assign- 
ment / ...    359-60 

11.  diligence  required  of  assignee  to  preserve  recourse  against  as- 
signor   405 

12.  whether  assignee  has  exercised  required  diligence  is  question  for 
court,  if  facts  are  admitted 406 

13.  in  action  against  assignor  assignee  must  allege  facts  showing 
what  he  did 405 

14.  by  one  of  two  joint  owners — rights  of  assignee 447 

15.  assignee  may  agree  before  note  falls  due  to  remain  bound  with- 
out suit  against  maker 188 

ASSIGNMENTS  BY  OPERATION  OF  LAW— See  Conflict  of  Laws— 

1.  particular  contract  created  relation  of  vendor  and  vendee  and  not 
that  of   debtor   and   creditor;   and   delivery   in  compliance   with 


Digitized  by 


Google 


b  INDEX. 

ASSIGNMENTS  BY  OPERATION  OF  LAW-Continued.                           pao*_ 
contract  was  not  a  preference,  except  to  the  extent  it  was  in  pay- 
ment of  an  old  debt 182" 

2.  rights  of  bona  fide   purchasers 349- 

3.  intention  to  prefer  established  by  evidence  in  particular  case  .    .    364 

4.  equitable  jurisdiction  of  action  attacking  preference  is  exclusive, 
and  court  will  reverse  when  finding  of  fact  against  weight  of 
evidence 590 

5.  sufficient  in  such  a  case  to  deny  that  plantiffs  are  creditors  .    .   .    690 

6.  burden  of  showing  ignorance  of  his  insolvency  is  on  debtoi  .    -    -    690 

7.  the  fact  that  debtor  hopes  to  succeed  in  some  undertaking  and 
pay  his  debts  does  not  prevent  act  from  operating  as  assign- 
ment   591 

8.  creditor  having  lien  not  ooncluded  by  proceeding  under  the  stat- 
ute unless  he  was  a  partv 95& 

ASSIGNMENTS  FOR  CREDITORS— See  Assignments  by  Operation  of 
Law;  Attorney  and  Client,  7;  Homestead,  14;  Parties  to  Actions, 
1— 

1.  assignee  did  not  acquire  any  interest  in  exempt  property  ....      43- 

2.  debtor  failing  to  assert  any  claim  to  exempt  property,  it  should 
have  been  subjected  to  attachment 43 

3.  not  invalidated  by  failure  of  assignee  to  take  oath  and  execute 
bond 43 

4.  rule  as  to  bond  where  Fidelity  Trust  and  Safety  Vault  Co.  is  made 
assignee 43 

5.  the  intent  of  the  grantor  and  not  the  effect  of  the  deed  determines 
whether  it  is  fraudulent  and  void 43,  364 

6.  creditor  not  estopped  in  particular  case  from  questioning  valid- 
ity         44 

7.  to  render  deed  invalid  neither  assignee  nor  beneficiaries  need  par- 
ticipate in  fraud 44 

8.  assignee  not  purchaser  for  value  ..." 44 

9.  land  passed  to  assignee,  although  debtor,  and  assignee  thought  it 
was  exempt  as  homestead 247 

10.  levy  of  attachment  after  execution  of  deed  created  no  lien  .    .    .    247 

11.  allegation  that  personalty  and  realty  combined  will  pay  only  a 
small  part  of  indebtedness  authorized  sale  of  realty- — denial  "*  that 
personalty  and  realty  combined  will  pay,"  <fcc,  not  good  ....    318 

12.  where  deed  reserves  homestead,  creditor  may  join  issue  as  to 
right 424 

18.  deed  accepted  with  understanding  that  crops  were  excepted  .    .    .    424 

14.  assignee  not  culpable  in  not  renting  out  land 424 

15.  failure  of  debtor  to  surrender  notes  to  assignee  does  not  give  the 
debtor  the  right  to  sue  on  them .  437 

16.  rights  of  assignee  of  surety  as  against  the  creditor  seeking  to  be 
substituted  to  lien  held  by  surety  ....  475 

17.  administration  of  trust  improperly  taken  from  assignee 542 

18.  effect  of  delay  in  presenting  claim 816 

19.  executed  in  another  State  enforced  by  courts  of  this  State  .    .    .  1021 

20.  failure  of  assignee  to  execute  bond 1021 

21.  not  invalidated  by  fact  that  debtor  had  preferred  certain  creditors 
prior  to  assignment 1021 

22.  assignee  must  submit  to  every  set-off  assignor  could  not  resist  .    .  1062 
ATTACHMENTS— See   Assignments   for  Creditors,  2,  10;   Attachments 

for  Rent;  Bankruptcy,  6;  Garnishment;  Interest,  8;  Partnership, 
2— 

1.  on  ground  that  debtor  has  left  county  of  residence  "  to  avoid  the 
service  of  a  summons" 43 

2.  on  ground  that  debtor  has  disposed  of  property  with  fraudulent 
intent,  Ac , 4& 
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ATTACHMENTS— Continued.                                                                           paob* 
8.  error  to  dismiss  petition,  although  grounds  of  attachment  not 
sustained - 44 

4.  against  joint  debtors,  both  together  owning  sufficient  property 

to  satisfy  any  one  debt — ground  not  made  out 152V 

5.  not  authorized  in  particular  case  on  ground  of  fraudulent  dispo- 
sition of  property 153 

6.  bond  to  perform  judgment  discharges  attachment 541 

7.  such  bond  may  be  enforced  by  rule — on  footing  of  replevin 
bonds 542: 

8.  production   of    property   not  contemplated  by  such  bond— effect 

of  production  and  sale 542 

9.  suit  on  attachment  bond  and  separate  suit  for  seizing  exempt 
property — error  to  require  election    ...  545> 

10.  defendant's  insolvency  not  sufficient  to  authorize 685 

11.  right  to  attached  property  acquired  by  third  person  before  filing 

of  amended  grounds 635- 

12.  effect  of  forthcoming  bond 636- 

13.  on  ground  that  defendant  has  not  sufficient  property  to  satisfy 
plaintiff's  claim 63ft 

14.  measure  of  damages  for  unauthorized  sale  of  property  under.  .  777-78- 

15.  where  another  than  defendant  bound  for  debt,  plaintiff  must  show 
property  of  both  obligors  not  sufficient 87& 

16.  affidavit  for  may  be  made  by  plaintiff's  attorney  when  plaintiff 
absent  from  county — attorney's  verification  of  petition  sufficient 
affidavit 692 

ATTACHMENTS  FOR  RENT— 

1.  requisites  of  affidavit 35$ 

2.  bond  must  conform  to  Gen.  Stats,  and  not  Code 358 

3.  bond  without  date  not  invalid — presumed  executed  before  attach- 
ment issued 858 

4.  unattested  bond  not  invalid — officer  allowed  to  attest  nunc  pro 
tunc • 858 

ATTORNEY  AND  CLIENT— See  Affidavits,  1,  2;   Mortgages,   2;   Power 
of  Attorney — 

1.  contract  between  construed 80 

2.  fee  allowed  in  contested  will  case  reasonable .    .    195 

8.  particular  contract  with  client  invalid  as  against  public  policy  .    .    196 

4.  particular  contract  construed  not  to  require  attorney  to  take 
appeal 280 

5.  action  to  recover  of  attorney  money  collected — answer  con- 
strued   400 

6.  evidence  as  to  extraordinary  efforts  used  by  attorney  competent 
in  action  to  recover  compensation  for  services,  but  evidence  that 
execution  was  issued  contrary  to  client's  direction  was  irrele- 
vant    ...    401 

7.  attorney's  employment  ceases  when  he  accepts  another  employ- 
ment in  conflict  with  it — same  person  may  act  as  attorney,  both 

for  debtor  and  assignee  for  creditors 414 

8.  attorney  not  authorized  to  waive  client's  right  to  redeem  or  ajiy 
step  necessary  thereto    .    .  414 

9.  lien  of  attorney  for  fee  where  client  dismisses  action 689 

BAIL— 

1.  bond  taken  for  too  large  an  amount  was  void 873 

2.  sufficiency  of  summons  on  forfeited  bond 873 

BANKRUPTCY— 

1.  plaintiff  may  rely  upon  both  a  conditional  and  an  unconditional 
new  promise — the  two  not  inconsistent •  .    .    .     194 

2.  evidence  in  particular  case  supports  finding  of  unconditional  new 
promise 194 
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BANKRUPTCY— Continued.                                                                                pagb. 
^.  no  recovery  on  absolute  new  promise  upon  proof  of  conditional 
promise 281 

4.  no  recovery  on  conditional  promise  without  averment  that  con- 
dition has  happened 281 

5.  judgment  for  defendant  in  action  on  unconditional  promise  docs 
not  bar  action  on  conditional  promise 281 

6.  effect  on  attachment  lien 740 

7.  waiver  by  creditor  of  lien — waiver   for  benefit  of  assignee  alone,  740 

8.  property  fraudulently  conveyed  by  debtor  passed  to  assignee  .  .    -    740 
BANKS— See  Taxation,  7,  12,  31— 

1.  action  against  directors  for  negligence — bank,  not  depositors, 
proper  plaintiff 201 

2.  unties  and  liabilities  of  directors  determined 201 

8.  can  not  recover  amount  of  forged  check  paid  to  innocent  holder — 

but  even  if   rule  is  otherwise,  bank  can  not  recover  where  there 
has  been  unreasonable  delay  in  discovering  forgery 850 

4.  check  payable  to  fictitious  payee  treated  as  payable  to  bearer    .    -    350 

5.  national  banks  not  controlled  by  State  laws  on  subject  of    usury.  365 

6.  rights  of  bank  as  against  check-holder  where  depositor  has  become 
indebted  to  bank .    .    6f*4 

7.  cashier  acting  as  agent  of  depositor — notice  to  him  was  notice  to 
depositor 775-76 

8.  evidence  in  particular  case  did  not  show  contract  to  pay  interest 
on  deposit  beyond  the  time  it  was  actually  paid  by  placing  it  to 
depositor's  credit ...     775 

9.  mortgage  to  president  upon  promise  by  him  to  pay  debt  due  by 
mortgsgor  to  bank — trust  created  in  favor  of  bank 943 

10.  estoppel  by  act  of  president 44 

BAR — See  Criminal  Law,  53:  Ren  Ad  judicata, 
BASTARDS— 

right  of  legitimate  children  of  bastards  to  inherit 136 

BAWDY  HOUSES— See  Criminal  Law,  8,  42. 
BENEFIT  SOCIETIES— 

1.  member  of  "Presbyterian  Mutual  Assurance  Fund"  may  designate 
collateral  kindred  as  beneficiaries       37 

2.  no  right  in  particular  case  to  recover  premiums  paid  under  mis- 
take   155 

BILLS  AivO  NOTES — See  Asnignment:  Corporations,  9:  Evidence,  22,  51: 
Joinder  of  Actions,  1:  Negotiable  Instruments:  Parties  to  Actions. 
2;  Payment,  3;  Physicians;  Sureties,  )8,  15 — 

1.  defendant  impeaehed  consideration  for  note  sued  on — what 
plaintiff  was  required  to  prove,  under  pleadings,  determined  .  .    .     157 

2.  note  signed  by  two  obligors  payable  "to  order  of  myself" — parol 
evidence  competent  to  expl.iin 810,  987 

3.  one  note  given  as  collateral  security  for  another  by  same  obligor  — 
right  of  action  on  collateral  paper  and  extent  of  liability.  .    .        .    359 

4.  particular  writing  construed  to  be  promissory  note,  and  denial  of 
sureties  that  they  promised  to  pay,  &c,  was  not  good 362 

5.  although  note  stale*  money  was  borrowed  for  corporation,  the 
persons  who  sign  it.  and  not  the  corporation,  are  bound 407 

6.  effect  of  note  signed  by  payee  with  others  ...  ...  407.  987 

7.  where  plaintift"  alleges   particular  consideration   he  must  prove  it 

as  alleged 534 

8.  what   necessary  to   prove   where  one  sues  on    lost    note — no   pre- 

•     sumption  of  fraud      534 

9.  merger  of  note  sued  on  in  another — plea  of  payment— compe- 
tency of  evidence 541 

10.  note  signed  "Edward  (his  x  mark)  Maloney"  without  attestation  — 
failure  to  prove  that  note  was  executed  by  Maloney -    589 

11.  that  jack  for  which  note  was  given  was  not  a  foal-getter  did   not 
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BILLS  AND  NOTES— Continued.  pagh. 

show  failure  of  consideration — damages  for  breaeh    of    warranty 

might  have  been  pleaded  as  counterclaim 875 

12.  promissory  note  payable  to  maker  and  endorsed  by  him 987 

18.  note  prima  facie  evidence  of  consideration  .    -    1049 

BILLS  OF  EXCEPTIONS— See  Appeals,  14,  29,  80,  88;  Burden  of  Proof, 
8:  Practice  in  Civil  Cases.  4 — 

1.  statement  by  judge  appended  to  bill  will  not  be  considered    -    .    .    167 

2.  must  include  depositions  read  on  trial  of  ordinary  action    ....    198 

3.  when  evidence  must  be  stated  in  full 193 

4.  must  be  both  objection  and  exception  to  giving  of  instruction  .    .    194 

5.  court  has  no  power  to  extend  time  for  filing  beyond  next  term 
after  motion  for  new  trial  overruled 282 

6.  not  considered  if  not  signed,  although  order  recites  it  was 
signed 282 

7.  where  special  judge  presided  tender  to  regular  judge  is  of  no 
avail 495 

8.  order  filing  entered  mine  pro  tunc 495 

9.  if  tendered  in  t;me  delay  of  court  does  not  prejudice  appel- 
lant   548,  1025 

10.  effect  of  word  "refused  "  at  foot  of -instruction  where  body  of*bill 
states  that  the  instruction  was  given .    721 

11.  powers  of  special  judges  with  reference  to      873 

BILLS  OF  LADING  - 

1.  owner  may  transfer  so  as  to  vest  title  in  assignee,  but  does  not 
possess  characteristics  of  bill  of  exchange ....    243 

2.  pledgee  of,  acquires  merely  a  lien,  and  may,  by  his  conduct, 
estop  himself  from  complaining  of  delivery  of  property  to  con- 
signees     243 

BILLS  OF  REVIEW— See  Judgments,  9,  10. 

BOARD— See  Private  Entertainment. 

BONDS— See  Attachments,  6,  7,  8,  9,  12:  Attachments  for  Rent.  2,  8,  4: 

Forcible  Detainer;  Indemnifying  Bonds:  Landlord  and  Tenant,  5; 

Sheriffs,  1— 

1.  another  bond  fraudulently  substituted  for  that  read  to  obligor  .    .      38 

2.  penalty  fixed  at  *■ thousand  dollars" — bond  not  void 38 

3.  all  sureties  need  not  sign  on  same  day 118 

4.  effect  of  officer's  representations  as  to  effect  of  bond 542 

BONDS  FOR  COSTS— See  Appeals,  11. 

BOUNDARY— 

1.  conflict  of  in  deeds  executed  on  same  day — a  call  in  one  of  the 
deeds  showing  it  was  executed  first 960 

2.  a  grantee  bound  by  the  calls  of  his  deed 687 

BUILDING  ASSOCIATIONS— 

provisions  in  charter  as  to  interest  unconstitutional 830 

BURDEN  OF  PROOF— See  Criminal   Law;   Railroads.   6;   Slander   and 
Libel,  13:  Wills,  5— 

1.  on  plaintiff  in  particular  case  to  show  that  credit  was  given  de- 
fendant in  a  settlement  for  sums  admitted  to  have  been  paid.  319.  320 

2.  on  defendant  in  pavticolar  action  on  insurance  policy    ....  380,  883 

3.  being  on  plaintiffs,  they  were  entitled  to  concluding  argument  to 
jury .    571 

4.  in  action  by  surety  against  co-surety  for  contribution 634 

5.  on  party  attacking  settlement  to  show  proper  credits  were  not 
given  - 816 

6.  on  clerk  to  show  excuse  for  failing  to  issue  execution 874 

7.  error  as  to  not  waived  by  instruction  asked 883 

8.  sufficiency  of  bill  of  exceptions  as  to  court's  rulings 883 

CAMP-MEETINGS— See  Corporations,  18. 
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CARRIERS— Fee  Bills  of  Lading;  Railroads,  6,  16,  18,  19,  21,  22— 

1.  liability  after  arrival  of  goods  at  destination— express  company's 
evidence  not  conclusive  that  it  had  exercised  ordinary  care  in 
keeping  package  of  money 358 

2.  measure  of  damages  for  failure  to  deliver  goods        449 

3.  contract  against  liability  for  injnry  to  glassware  not  enforce- 
able.   . 540 

4.  provision  as  to  presentment  of  claim  in  writing  with  contract 
attached  not  enforceable 540 

5.  can  not  contract  against  liability  for  negligence 726 

6.  action  against  properly  brought  by  sole  consignee,  although 
others  interested  with  him 859 

CAVEAT— 

1.  plaintiff's  relying  on  patent  had  no  right  to  enter  caveat 694 

2.  failure  of  caveat  to  correctly  describe  land      695 

CERTIFICATE— See  Deeds,  19,  20,  28;  Depositions,  8. 
CHAMPERTY- 

1.  statute  as  to  does  not  apply  to  judicial  sales 2 

2.  sale  by  one  tenant  in  common  to  co-tenant  not  champertous  ...      17 

3.  particular  sale  was  champertous  and  void 17 

4.  statute  applies,  although  both  parties  claim  through  same  ven- 
dor  550 

5.  entries  on  land  to  get  timber  and  coal  did  not  constitute  adverse 
possession  so  as  to  render  conveyance  champertous  .......    622 

6.  assignor  of  account  may  agree  to  sue  for  assignee's  benefit    •   .    .    636 

7.  deed  made  pursuant  to  title  bond  executed  before  adverse  posses- 
sion began. 858 

CHANGE  OF  VESUE— See  Venue. 
CHURCHES- - 

deed  to,  did  not  prohibit  erection  of  parsonage  on  land 402 

CLERICAL  MISPRISION  — 

failure  to  give  admitted  credit  was  clerical  misprision 292 

CLERKS— See  Burden  of  Proof,  6— 

liability  for  failure  to  issue  execution 873,  874 

COLLATERALS— See  Bills  and  Notes,  3;  Sureties,  2,  8,  4,  5. 
COMMENCEMENT  OF  ACTION— See  Actions,  4. 
COMMISSIONERS  IN  CHANCERY— See  Partnership.  14,  16. 
COMMONWEALTH'S  ATTORNEYS— See  Criminal  Law,  25. 
COMPENSATION— See  Quantum  Meruit;  Trusts,  6,  7. 
COMPROMISE -See  Accord  and  Satisfaction:  Interest,  7. 
CONDEMNATION  OF  LAND-See  Eminent  Domain. 
CONFLICT  OF  LAWS— See  Assignments  for  Creditors,  19;  Interest,  3, 

4:  Lex  Loci  Contractus;  Limitation,  20,  ssl;  Pleading,  41 — 
mortgage   executed   and   recorded   in   another    State    on    property 

there,  if  valid  there,  can  not  be  attacked  here  under  act  of  1856.  .    982 
CONSIDERATION— See  Assignment.   2,  10;    Bills   and  Notes,  1,  7,  38; 

Contracts,  1,  2,  8,  4,  5,  6,  7;   Decedents'  Estates,  5;  Deeds,  12,  22: 

Sales  of  Personal  Property,  10. 
CONSTITUTIONAL  LAW— See   Building    Associations;   Contracts,    13; 

Courts,  1;  Criminal  Law,  64,  65;  Equalization  Board,   1;   Local 

Option,  i);  Municipal  Corporations,  8;  Taxation,  34  — 

1.  no  special  privilege  conferred  by  particular  statute 29 

2.  act  imposing  tax  on  the  several  owners  to  fence  a  large  body  of 
land  by  one  common  fence  unconstitutional 371 

3.  Legislature  has  power  to  hire  labor  of  convicts  and  change  place 

of  confinement 440 

4.  title  of  particular  act  sufficient 486, 661,  59£ 

5.  Legislature  may  authorize  corporation  to  act  as  guardian  without 
other  security  than  its  capital  stock 8€0 
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CONTINUANCE—  pa&b. 

1.  asked  because  of  absence  of  counsel  properly  refused  ......      88 

2.  on  ground  of  absence  of  witness  properly  refused 90 

3.  properly  refused  in  particular  case  .    .    .  181,  195, 196,  726,  877-8,  1004 

4.  asked  after  submission  for  argument  properly  refused  in  partic- 
ular case 240 

6.  error  to  refuse  where  deposition  had  been  lost  without  applicant's 
fault 817 

6.  refusal  in  particular  case  not  prejudicial 339 

7.  properly  refused  where  evidence  of  absent  witness  merely  cumu- 
lative   656 

8.  should  have  been  granted,  exceptions  to  depositions  being  sus- 
tained   729 

9.  because  of  absent  witnesses 746 

10.  refusal  to  admit  statements  of  affidavit  as  true 877-8 

CONTRACTS— See  Acceptance;  Actions;  Attorney  and  Client,  1,  8,  4; 
Convicts;  Decedents'  Estates,  5;  Married  Women,  1;  Partnership, 
2;  Purchasers,  2 — 

1.  valuable  consideration   defined 33 

2.  to  pay  another  to  refrain  from  immoral  practices  without  con- 
sideration        38 

3.  sufficiency  of  petition  as  to  consideration 88 

4.  promise  to  pay  grandson  to  quit  use  of  tobaoco— consideration 
sufficient .    .      33 

ft.  consanguinity  not  sufficient  to  uphold  promise  to  pay  money  .    .      33 

6.  by  one  partner  to  pay  firm  debt —consideration  sufficient  ....      37 

7.  to  give  property  in  consideration  of  support — failure  to  support,     37 

8.  contract  between  railroad  contractor  and  subcontractor  con- 
strued— engineers  estimates  from  time  to  time  as  to  work  done 
not  conclusive 292 

9.  work  stopped  by  subcontractor  under  notice  from  contractor — 
right  to  recover  for  materials  purchased — claim  for  prospective 
profits   not    allowed 292 

10.  construction  of  written  contract  a  question  for  court 319 

11.  party  having  received  full  benefit  of  contract  can  not  complain 
that  the  other  party  had  no  power  to  make  contract 440 

12.  writing  signed  with  understanding  that  it  was  not  to  be  enforced,  503 

13.  State  can  not  pass  law  impairing  obligation  of  her  own  contract,  506 

14.  by  A.  with  B.  for  C.'s  benefit  discharged  by  payment  to  B.  .    .    .    648 

15.  " to  live  with  and  support"  another  construed 723 

16.  contract  for  monument— mistake  in  inscription — rights  of  par- 
ties   , 776 

17.  to  furnish  brick — action  to  recover  price —allegations  as  to  per- 
formance not  sufficient 817 

18.  to  guarantee  a  certain  dividend  on  stock  in  consideration  of  div- 
idends actually  earned.  .   .    . 985 

19.  by  two  heirs,  one  being  also  executor,  to  pay  other  heirs  a  certain 
amount  not  to  contest  will  bound  the  obligators  individually 
and  not  the  estate,  but  liability  limited  by  value  of  estate      .    .    .  1033 

20.  contract  of  by  B.  to  build  wall,  work  to  be  at  his  risk  during  its 
progress 589 

CONVERSION— 

by  vendee,  of  articles  which  did  not  pass  as  fixtures— right  to  sue 

without  demand 496 

CONVEYANCES— See  Deeds;  Fraudulent  Conveyances. 
CONVICTS— 8ee  Constitutional  Law,  8— 

lessees  had  power  under  contract  with  State  to  hire  convicts  to  labor 
in  mines  owned  by  others 440 


Digitized  by 


Google 


12  INDEX. 


PAGE. 

CORPORATIONS— See  Banks;  Bills  and  Notes,  5;  Constitutional  Law, 
6;  Contracts,  18;  Evidence,  22;  Venue,  2— 

1.  transfers  of  stock  good  against  creditors,  although  not  entered  od 
books  of  company 59 

2.  particular   purchase  of  stock  was  bona  fide  transaction  ....      59 

3.  act  extending  charter  does  not  create  a  new  charter 507 

4.  note  signed  by  president  and  directors  intended  to  bind  corpora- 
tion       543 

6.  authorized  to  purchase  timber  lands —particular  purchase  not 
ultra   vires 139 

6.  power  to  borrow  money — estopped  to  deny  that  necessity  ex- 
isted     .  " 634 

7.  Legislature  can  not  consolidate  without  consent  of  stockholders, 
and  any  one  of  the  stockholders  may  sue  to  prevent  consolida- 
tion     669-70 

8.  averment  that  consolidation  was  ratified  by  stockholders  taken  to 
mean  that  it  was  ratified  by  majority 1570 

9.  liability  of  directors  on  note  executed  by  them 269.  854 

10.  presumed  that  necessary  steps  were  taken  to  perfect  incorpora- 
tion      725 

11.  agreements  made  with  corporation  before  its  incorporation  en- 
forced      725 

12.  when  liable  for  tort  committed  by  agent 781 

18.  police  regulation  in  charter  of  camp-meeting  association  en- 
forced   781 

14.  created  under  Gen.  Stats. — validity4of  acts  of 796 

15.  compensation  of  officers 833 

16.  a  purchaser  of  ail  the  stock  in  a  corporation  bound  by  a  contract 
made  by  the  corporation  before  his  purchase  ...        3M 

COSTS— See  Appeals,  78:  Executors  and  Administrators,  10;  Wills.  2 — 

1.  creditor  of  decedent  entitled  to  costs  against  personal  representa- 
tive  449 

2.  judgment  for  against  appellant  in  felony  case 846 

COUNTERCLAIM— See   Agents,  1;  Bills  and  Notes.  11;  Descent  and  Dis: 

tribution,  1:  Garnishment.  6 — 

1.  allowed  not  only  against  plaintiff,  but  against  him  and  another — 
necessary  parties  to  counterclaim  should  have  been  summoned    .    658 

2.  particular  answer  not  good  as 773-74 

3.  what  demands  may  be  used  as 865 

4.  party  may  decline  to  plead  without  losing  redress 875 

5.  unliquidated  claim  may  be  used  as 937 

COUNTIES  -See  County  Courts— 

not  liable  for  torts  committed  by  them 105 

COUNTY  COURTS- 

1.  validity  of  county  levy — records  sufficiently  show  by  whom  court 
was   held "...        .   '. ". 118 

2.  order  of.  assuming  to  pay  attorney's  fees  incurred  by  taxpayers — 
amount  allowed  did  not  bear  interest,  and  parol  testimony  not 
competent  to  show  agreement  to  pay  interest 682 

3.  justices  must  act  with  county  judge  to  make  appropriation  of 
money  valid,  but  county  judge  alone  may  be  compelled  by  man- 
damus to  cause  tax  to  be  levied  and  collected  to  pay  bonds  issued 

to  pay  subscription  to  stock  of  corporation 217 

COUNTY  JUDGE— See  County  Courts,  3;  Mandamus,  8— 

1.  is  liable  for  taking  bond  from  guardian  without  •  surety ;  he  must 
know  that  surety's  name  is  signed  so  as  to  bind  him 123 

2.  liability  in  matter  of  taking  security  from  guardians      814 

COUNTY  LEVY -See  Sheriffs,  1;  Sureties. 
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C0URT8— See  County  Courts—  paob. 

1.  Legislature  may  confer  civil  jurisdiction  on  police  courts  .    .    .    .    718 

2.  swearing  judges  off  the   bench — affidavit   must  state  facts  upon 
which  belief  is  founded 1039 

8.  objection  to  trial  judge  is  waived  if  not  made  before  appearance 

to  merits  of  action  or  submission  of  preliminary  motions  ....  1039 
4.  special  term  held  week   before  regular  term  not  regarded  as  part 

of  regular  term 197 

COVENANTS— See  Actions,  8. 

CRIMINAL  LAW — see  Aiders  and  Abettors;  Appeals,  9;  Dying  Declara- 
tions; Evidence,  3,  6,  8,  9,  11,  28,  24,  25,  29,  36,  41,  43,  44; 
Gaming;  Indictment;  Jurisdiction,  2,  3:  Liquor-selling:  Local 
Option:  Nuisance;  Peremptory  Instructions  ;  Practice  in  Criminal 
Cases;  Verdicts — 
1-  testimony  of  accomplice — what  necessary  to  constitute  an  ac- 
complice            1 

2.  object  intended  to  be  accompanied  by  criminal  statute  consid- 
ered   .    .    .    .' 29 

3.  drifting  unrafted  logs — evidence  not  sufficient  to  convict  ....      %y 

4.  testimony  sufficient  to  support  conviction  for  rape      64 

6.  killing  in  resistance  of  arrest  attempted  in  bad  faith 120 

6.  error  to  submit  felony  case  in  absence  of  accused — such  error  re- 
versible unless  it  affirmatively  appears  nonprejudicial 122 

7.  insufficient  instruction  as  to  self-defense 143 

8.  letting  house  for  purposes  of  prostitution — sufficiency  of  indict- 
ment     154,  722 

9.  no  reversal  because  of  remark  by  jailer  to  juryman 159 

10.  right  to  punish  at  hard  labor  for  nonpayment  of  fine    .    .  176,  682,  683 

11.  words  of  reproach  not  sufficient  to  reduce  killing  to  man- 
slaughter   222 

12.  requisites  of  indictment  for   keeping  tippling-house 280 

13.  what  constitutes  keeping  tippling  lor  three  months  at  one  time  .    280 

14.  use  of  force  in  preventing  trespass  upon  property — rights  of 
owner  and  trespasser  respectively— one  of  two  joint  owners  of 
chattel  attempting  to  take  it  from  the  other's  premises  was  a 
trespasser 285- 

15.  one  who  provokes  a  quarrel  and  begins  attack  not  justified  in 
slaying  adversary  to  protect  himself .....    285 

16.  charge  of  forgery  not  sustained  by  proof  in  particular  case  .    .    .    329 

17.  C.  and  F.  jointly  indicted;  F.  convicted  and  on  trial  of  C.  the 
fact  of  F.'s  conviction  was  shown  ;  competent  to  show  that  on 
trial  of  F.  neither  F.  nor  C.  testified 380 

18.  mere  presence  at  difficulty  did  not  make  one  aider  and  abettor  .    330 

19.  instruction  making  conviction  of  one  charged  as  aider  and 
abettor  turn  upon  whether  principal  offender  intentionally 
brought  on  difficulty  was  erroneous 330 

20.  when  one  may  act  in  defense  of  another 330 

21.  shooting  of  wife  by  hnsbhnd — that  wife  had  been  unfaithful  to 
marriage  vows  no  defense 339 

22.  perjury  committed  by  falsely  testifying  that  one  was  drunk  one 
may  commit  perjury  as  to  mere  matter  of  opinion 340 

23.  penalty  for  failure  of  nonresident  to  file  description  of  land  with 
county  clerk  for  purpose  of  assessment 341 

24.  breaking  into  tobacco  barn  not  a  breaking  into  "outhouse'1  but  a 
breaking  into  "storehouse  or  warehouse'' 422 

25.  effect  of  Governor's  respite  as  to  commission  of  Commonwealth's 
attorney — right   to  continue    imprisonment 426 

26.  evidence  sufficient  to  authorize  conviction  of  murder 433  ~ 

27.  court  properly  refused  to  instruct  as  to  self-defense 438 

28.  evidence  sufficient  to  convict  for  obtaining  money  under  false 
pretenses 468 
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CRIMINAL  LAW— Continued.                                                                          page. 
29.  failure  to  instruct  as  to  self-defense  not  prejudicial 553 

80.  where  several  persons  present  and  acting  in  committing  homicide, 
one  guilty  of  murder  and  another  of  manslaughter 558 

81.  failure  to  affirmatively  instruct  as  to  reasonable  doubt  not  preju- 
dicial  559 

82.  accused  had  no  right  to  rely  on  self-defense  "  if  he  brought  on  the 
difficulty  " — instruction  not  misleading 582 

38.  breaking  into  depot  with  intent  to  steal — evidence  authorized 
conviction 597 

84.  libel  on  several  persons  by  single  publication — defendant  may 
justify  as  to  one  and  plead  not  guilty  as  to  others— entire  publi- 
cation competent  evidence 611 

35.  frauds  in  municipal  elections 617 

36.  fraudulent  sale  of  mortgaged  property — intent  to  defraud  must 
appear 638 

37.  drunkenness  may  be  proved  as  bearing  on  existence  of  malice  .    656 

38.  Instruction  as  to  insanity  properly  refused  where  only  proof  of 
temporary  drunkenness 656 

39.  evidence  as  to  uncommunicated  threats  upon  trial  for  murder  .    .    672 

40.  competent  to  prove  defendant  advised  absent  witness  not  to  go  .    672 

41.  between  May  17,  1886,  and  March  81,  1888,  no  penalty  for  selling 
liquor  by  the  drink  without  license 721,  815 

42.  renting  of  house  to  be  kept  as  bawdyhouse 722 

43.  pollution  of  stream  by  permitting  still-slops  to  flow  into  it   .   .   .    723 

44.  under  indictment  for  nuisance  by  polluting  stream  there  may 
be  conviction  under  statute,  although  no  annoyance  to  public  be 
shown 723 

45.  attempt  to  commit  rape 747 

46.  obtaining  money  under  false  pretenses — variance  between  indict- 
ment and  proof  as  to  owner  of  money 823 

47.  State  can  not  punish  railroad  for  inevitable  results  of  operation 

of  road 872 

48.  no  offense  to  haul  saw-logs  over  a  public  road 875 

49.  erroneous  instructions  as  to  self-defense 885,  914,  975 

50.  competency  of  co-defendants  to  testify  for  each  other  where  al- 
leged conspiracy  not   proved 893 

51.  competency  of  declaration  of  a  conspirator  against  his  oo-con- 
spirators 895 

52.  cellar  broken  into   held   to   be   part  of  dwelling 910 

58.  two   indictments   for   nuisance   against   railroad,  charging   same 

time— when  acquittal  under  one  bar  to  trial  under  the  other  .    .   .    919 

54.  court  erred  in  summing  up  facts  and  telling  jury  if  these  facts 
existed  they  should  convict  defendant  of  murder — jury  should 
have  been  allowed  to  say  whether  killing  was  in  sudden  heat  and 
passion ...    927 

55.  discharge  of  jury  in  felony  case  after  trial  begun  operates  as  ac- 
quittal and  bars  another  trial 972 

66.  failure  of  indictment  for  bigamy  to  give  real  name  of  defendant's 
last  wife  not  fatal 972 

57.  right  of  father  to  protect  daughter  from  husband's  assaults  .    .    ■    975 

58.  what  necessary  to  reduce  homicide  from  murder  to  manslaugh- 
ter    975 

59.  erroj  in  particular  case  to  give  ordinary  instruction  as  to  man* 
slaughter 975 

60.  although  the  jury  found  defendant  guilty  of  manslaughter  only, 
court  reverses  for  error  in  instruction  as  to  manslaughter  ....    975 

61.  competent  upon  issue  of  self-defense  to  prove  threats  by  de- 
ceased      975 

62.  in  absence  of  error  of  law  verdict  must  stand  if  there  is  any  evi- 
dence to  support  it 1004 
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CRIMINAL  LAW— Continued.  page. 

63.  construction  of  statute  making  it  unlawful  for  physician  to  pre- 
scribe whisky  unless  "  absolutely  required  as  a  medicine  "...  1008 

64.  such  a  statute  unconstitutional  if  construed  to  require   physician 

to  act  on  his  peril 1008 

65.  when  Legislature  may  cast  burden  of  proof  on  accused 1009 

66.  burden  on  defendant  on  application  for  change  of  venue  ....  1064 

67.  particular  instruction  as  to  self-defense  not  misleading  .....  1055 

68.  particular  instruction  as  to  threats  by  the  deceased  was  errone- 
ous, but  not  prejudicial,  as  there  was  no  evidence  of  any  threads, 1055 

69.  failure  to  give  instruction  limiting  effect  of  evidence  as  to  bad 
character  was  not  prejudicial 1055 

70.  where  death  results  from  abortion  it  is  murder  or  manslaughter 
and  not  involuntary  manslaughter  or  an  offense  under  the  stat- 
ute  517 

71.  deceased  in  such  case  not  accomplice,  and  conviction  may  be  had 

on  her  statements  alone 517 

CROSS  PETITION  -See  Garnishment,  6— 

not  allowed  against  plaintiff  alone  or  jointly  with  another  .   .    .  494,  668 

DAMAGES— See  Appeals,  44  ;  Attachments,  14  ;  Carriers,  1  ;  Deceit ;  Em- 
inent Domain.  2,  3,  10  ;  Quantum  Meruit;  Railroads.  38,  41,  45  ; 
Supersedeas — 

1.  finding  of  negligence  authorizing  exemplary  damages 212 

2.  verdict  for  $10,000  for  personal  injuries  not  excessive 212 

3.  measure  of  for  breach  of  contract  to  feed  cattle 819 

4.  instructions  as  to  punitive  and   compensatory  damages 735 

5.  measure  of  for  refusal  of  defendant  to  permit  plaintiff  to  comply 
with  contract  to  saw  lumber    .    . 786 

6.  measure  of  for  refusing  to  open  boom  across  river*  and  thus  de- 
taining plaintiff's  rafts      985 

7.  measure  of  for  removal  of  dirt  from  plaintiff's  land — evidence 
as  to  what  it  would  cost  to  fill  up  pit  and  as  to  what  dirt  was 
worth  to  defendant   incompetent      937 

8.  right  to  recover  punitive  damages  for  trespass      987 

9.  right  to  recover  for  mental  suffering 938 

10.  evidence  sufficient  to  authorize  jury  to  conclude  plaintiff  re- 
ceived some  physical  injury ....    988 

11.  effect  of  incompetent  evidence  on 852 

12.  compensatory  damages  defined — particular  instruction  not  preju- 
dicial to  defendant 170 

18.  not  presumed  that  jury  considered  elements  of  damages  dis- 
claimed by  attorney ....    170 

14.  jury  not  authorized  by  particular  instruction  to  find  punitive 
damages ...    170 

16.  judgment  reversed  as  to  punitive  and  affirmed  as  to  actual  dam- 
ages   628 

16.  where  propertv  is  destroyed   plaintiff  can  not  recover  on  account 

of  inability  to  instantly  supply  himself  with  other  property      .    .    401 

17.  instruction  ignoring  mental  suffering  as  an  element  of  compen- 
satory damages  properly  refused 871 

DEBTOR  AND  CREDITOR— See  Assignments  by  Operation  of  Law  ; 
Assignments  for  Creditors — 

1.  rights  of  creditor  where  debtor  improves  another's  property  .    .    561 

2.  right  of  creditor  to  make  one  pay  for  gratuitous  service  rendered 

by   debtor 803 

DECEDENTS'  E8TATE8— See  Advancements  ;  Costs,  1  ;  Descent  and 
Distribution  ;  Devise,  1,  2  ;  Executors  and  Administrators ;  Ex- 
emptions, 8  ;  Judgments,  12 ;  Liens,  8 ;  Res  Adjudicata,  4,  6  ; 
Trusts,  3— 
1.  creditor  may  bring  action  to  settle  his  rights,  although  there  has 
been  injunction  against  creditors  in  action  to  settle  estate  .   .    .    123 
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DECEDENTS*  ESTATES— Continued.  pao* 

2.  liability  of  one  acting  as  administrator  without  appointment  .   .    566 

3.  after  filing  answer  too  late  to  complain  of  want  of  verification 
and  demand  of  claim 590 

4.  interest  accruing  after  death  of  debtor  being  allowed  without  ob- 
jection, assumed  that  plaintiff  could  have  shown  proper  affidavit 
and  demand  within  one  year,  although  affidavit  in  record  not  suf- 
ficient      590 

5.  debts  due  decedent  pass  to  administrator — promise  by  debtor  to 
pay  widow  or  children  of  creditor  is  without  consideration  .    .    .    684 

6.  claims  against  necessity   for  demand 495,  755 

7.  where  suit  to  sell  real  estate  prosecuted  in  interest  of  sole  cred- 
itor, error  to  make  allowance  to  attorney  of  administrator  out  of 
proceeds     1015 

8.  creditor  of  general  legatee  can  not  acquire  lien  on  his  interest 
without  making  personal  representative  a  party 1022 

9.  verification  .and  demand  not  necessary  where  claim  accrues  against 
estate  after  death  of  intestate  or  testator 361 

10.  in  proving  claim  against,  witnesses  not  required  to  state  that 
they  know  claim  to  be  just 312 

11.  error  to  dismiss  entire  claim  where  one  item  properly  proved  .   .    312 

12.  where  administrator  dies  pending  action  another  demand  unnec- 
essary     .    449 

DECEIT— 

in  sale  of  jack—  measure  of  recovery  amount  paid  for  jack — verdict 
for  greater  amount  excessive — no  right  to  recover  for  expenses  in 

keeping   jack 77 

DEDICATION— 

of  land  for  common  school  purposes 851 

DEEDS— See  Actions  to  Quiet  Title  ;   Boundary  ;    Judicial    Sales,    11 : 
Patents  ;    Water  Courses — 

1.  when  reformed  on  ground  of  mistake 23 

2.  acceptance  presumed  by  execution,  acknowledgment  and  delivery,     36 

3.  habendum  yields  to  granting  clause  where  there  is  a  clear  repug- 
nance— habendum  to  grantee  for  life  and  then  to  heirs  construed,  134 

4.  defectively   executed — presumption  of  acceptance 470 

5.  set  aside  because  mind  impaired  from  age,  disease,  <te 478 

6.  petition  by  husband  to  set  aside  deed  to  wife  for  undue  influence,  485 

7.  grantor  not  estopped  to  attack  deed  because  he  has  purchased 
interest  of  an  heir  of  grantee 48* 

8.  unrecorded  deed  not  good  against  one  without  actual  notice  .   .    550 

9.  reformed  so  as  to  make  life  estate  absolute  fee,  although  remain- 
der had  been  sold  under  decree 615 

10.  to  mother  and  children,  mother  takes  life  estate,  remainder  to 
children 669 

11.  effect  of  habendum  in  construing — intention  must  control — partic- 
ular deed  construed  to  create  life  estate  with  remainder  .    .        .    .    779 

12.  parol  testimony  not  competent  to  increase  consideration  recited,  815 

13.  of  life  tenant  purporting  to  convey  fee  with  warranty — remain- 
derman barred  to  extent  of  estate  received  from  grantor — answer 
sufficient  to  require  plaintiffs  to  account  for  estate  received  .    .    .    737 

14.  presumption  that  deed  was  recorded  at  instance  of  grantee  .    .    .  1000 

15.  evidence  in  particular  case  shows  that  holding  was  under  deed 
and  not  under  parol  gift  subsequently  ratified  by  will 1000 

16.  deed  by  two  of  three  joint  owners  to  the  third  with  certain  limi- 
tations did  not  affect  title  to  the  other  third .  1013 

17.  to  300  acres  of  land  to  be  set  apart  out  of  larger  boundary — effect 

of  conveyance  by  grantee  of  300  acres  by  metes  and   bounds  .    -  1029 

18.  no  evidence  of  fraud  in  procurement  of 386 

19.  testimony  contradicting  clerk's  certificate  not  being  satisfactory, 
deed  upheld f 386 
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DEEDS— Continued.  paO*. 

20.  under  Revised  Statutes  clerk's  certificate    of    married    woman's 

acknowledgment  merely- prima  facie  evidence  of  free  execution.  .    880 

21.  from  one  as  heir  not  competent  evidence  without  evidence  of  heir- 
ship   447 

22.  conflict  between  deed  and  a  separate  writing  as  to  consideration.  508 

23.  deputy's    memorandum    of    married    woman's    acknowledgment 
treated  as  certificate 681 

24.  reservation  in  habendum  of  part  of  land— effect  of 852 

25.  between  joint   tenants   reformed    to   conform  to  actual  division 
made 859* 

26.  construed  merely  as  releasing  claims  against  estate  of  decedent, 
and  not  as  conveying  interest  in  land  of  decedent 922 

27.  validity  of  provision  restricting  alienation  .        982 

28.  plea  denying  delivery  and  acceptance  must  be  certain  and  positive,     36 
DELIVERY— Bee  Gifts,  8. 

DEMAND— See  Conversion;  Decedents'  Estates.  6,  9,  12;  Taxation,  22 — 

1.  necessary  where  property  not  converted  is  sued  for  . 496 

2.  not  necessary  ia  particular  case,  but  if  necessary  error  to  dismiss 
absolutely 19& 

DEPOSITIONS— See  Divorce,  3;  Wills,  1— 

1.  exceptions  presumed  properly  overruled,  it   not  appearing  that 

all  evidence  heard  on  their  trial  is  in  record 726 

2.  exceptions  not  acted  on  by  lower  court  treated  as  waived 819 

3.  sufficiency  of  certificate  as  to  presence  of  parties 89 

4.  time  for  filing  exceptions 729 

DEPUTIES-See  Sheriffs,  3,  5. 

DESCENT  AND  DISTRIBUTION— See  Bastards;  Executors  and  Admin- 
istrators, 12;  Husband  and  Wife,  26;  Infants,  1 — 

1.  action  by  executors  on  note  executed  to  them  by  a  devisee — de- 
fendant claims  credit  by  her  share  of  estate  and  pleads  as  counter- 
claim a  debt  against  testator 494 

2.  land  descended  to  heirs  with  execution  lien  on  it  for  debt  for 
which  ancestor  was  surety  for  one  of  heirs — enforcement  of  lien 

in  suit  for  partition \    •    • 783 

3*  estate  descends  to  heir  free  of  lien  for  debts  due  by  him  to  estate, 
but  he  must  account  for  advancements,- as  must  one  who  pur- 
chases his  interest   ....        390 

4.  verbal  agreement  to  discharge  notes  by  conveyance  of  land   did 

not  cause  notes  to  pass  to  heir  on  death  of  payee 437 

DEVISE— See  Adverse  Possession,  2;  Trusts,  5— 

1.  of  land  to  A  with  direction  that  he  pay  one-fifth  of  its  value  to 
each  of  other  devisees — manner  of  contribution  to  pay  debts, 
some  of  devisees  being  insolvent 85 

2.  to  pay  debts— purchaser  bound  to  see  to  application  of  purchase 
money,  but  executor  having  sold  land  can't  enforce  lien  in  his 
own  behalf 89 

3.  to  one  and  the  "lawful  heirs  of  her  body"  construed 99 

4.  not  competent  to  prove  what  testator  intended  to  express  ....      99 
6.  widow  electing   to  take  under  will  must  comply  with  requests  at- 
tached to  devise 107 

6.  one   who  accepts  testator's    property   devised   to  him  is  estopped 

to  claim  his  own  property  devited  to  another 107 

7.  no  trust  created  by  particular  request 154 

8.  estate  to  be  deemed  fee  simple  unless  different  purpose  appears — 
wife  took  absolute  estate,  although  testator  provided  merely  for 
use  of   income 209 

9.  devise  over  in  event  of  dying   without  children   construed,   345,  469, 

562 

10.  construed  as  to  time  of  vesting  of  estate  devised 469 

11.  particular  will  disposed  of  testator's  entire  estate 562 

vol.  10—2 
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DEVISE— Continued.  page. 

12.  particular  devise  was  vested  and  not  contingent 696 

18.  "upon  her  death  to  descend  to  her  heirs"  construed 697 

14.  "bodily  heirs"  construed  to  mean  children 708 

15.  construed  as  to  application  of  purchase  money 7S3 

16.  devisee  dead  before  making  of  will 840 

17.  of  proceeds  of  land— interest  in  proceeds  may  be  passed  by  devi- 
see's conveyance  of  land 937 

DISTILLERS— See  Liquor  Selling,  3. 

DISTRESS  WARRANT— 8ee  Landlord  and  Tenant,  1,  9,  10,  11. 

DIVORCE— See  Alimony;  Appeals,  16;  Husband  and  Wife— 

1.  plaintiff  must  allege  and  prove  actual  and  not  merely  legal  resi- 
dence in  State  for  one  year  before  action 252 

2.  judgment  granting  divorce  can  not  be  reversed,  but  judgment 
ganting  alimony  may 688 

3.  certificate  to  deposition  proving  facts  as  to  residence  of  parties.  683 

4.  court  should  allow  wife  maintenance  until  she  can  prepare  action 

for  trial 688 

6.  both  the  original  abandonment  and  its  continuance  in  particular 
case  was  wife's  fault,  and  she  was  not  entitled  to  alimony   ....    684 

6.  from  bed  and  board— plaintiff  must  allege  and  prove  residence  in 
State  for  one  year  before  action 1062 

7.  although  divorce  was  obtained  by  husband,  so  much  of  judgment 

as  refuses  wife  alimony  may  be  reversed 288 

8.  to  obtain  divorce  for  abandonment  applicant  must  be  without 
fault 284 

9.  decree  construed  as  restoring  to  husband  certain  property  con- 
veyed to  wife,  and  sale  under  execution  against  him  passed  title,  409 

10.  decree  restoring  property  to  husband  should  have  given  wife  a 
lien  for  money  paid  to  husband 409 

11.  judgment  reversed,  with  directions  to  grant  husband  a  divorce  •    -    878 

12.  h  writing  executed  by  the  parties  did  not  justify  the  inference 
that  separation  was  by  mutual  consent 930 

13.  wife  entitled  to  in  particular  case,  but  husband  not 984 

DOMICILE— See  Guardian  and  Ward,  4;  Homestead,  13;  Wills,  6— 

actual  residence  distinguished  from  legal  residence 252 

DOWER— 

1.  when  devise  construed  as  in  lieu  of 107 

2.  widow  of  testator  not  entitled  to  unless  will  renounced  in  twelve 
months 107 

3.  right  exists  in  land  in  which  husband  had  defeasible  fee 1018 

4.  court  not  bound  to  order  sale  of  land  unincumbered  by  contin- 
gent right  upon  mere  suggestion  of  husband  and  wife,  in  answer 
that  they  desire  value  of  dower  allowed  out  of  proceeds,  wife  not 
being  bound  by  answer 318 

5.  widow  entitled  to  in  land  owned  by  husband  during  marriage    .    .     668 

6.  when  widow  estopped  by  representations  from  claiming  .  .    .    7fe0 

7.  sale  of  inchoate  right  of  lunatic — effect  of  bond  required  by 
statute 924 

8.  value  of  inchoate  right  where  wife  has  united  in  mortgage  ....    924 
DRUNKENNESS— See  Crininal  Law,  37. 

DRUGGISTS— See  Liquor  Selling. 
DYING  DECLARATIONS— 

1.  proper  to  permit  one  making  to  state  all  he  desires,  but  although 
dying  man   was  prevented  from  stating  all  he  desired,  what  he 

did  state  was  competent  in  particular  case    .....        330 

2.  admissible  as  well  for  accused  as  for  prosecution — error  in  partic- 
ular case  to  exclude  part  of 380 

3.  properly  admitted  in  particular  case 51t< 

4.  error  in  admitting  not  prejudicial 518 
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BASEMENTS—  paox. 

pertaining  to  adjoining  lots  owned  by  different  persons  extinguished 

where  same  person  became  owner  of  both  lots 383 

EJECTMENT— 

1.  islands  joined  by  filling  up  channel — title  to  accretions 471 

2.  purchaser  from  life  tenant  can  not  question  his  title  to  prevent 
recovery  by  remaindermen,  and  can  not  compel  remaindermen  to 

to  show  connected   title  from  Commonwealth 1029 

3.  parties  to  action 388 

4.  defendant's  claim  of  title  not  sustained,  deed  to  his  vendors  being 
fraudulent,  and  they  never  having  claimed  under  said  deed  .    .    .    550 

•5.  may  be  maintained  upon  possessory  title  alone 849,  851 

6.  plaintiff 8  had  right  to  rely  upon  either  adverse  possession  or  ded- 
ication, and  it  was  error  to  require  them  to  elect 851 

7.  when  posession   of  plaintiff  and   entry  on   it  by   defendant   are 
shown,  defendant  must  show  title  or  authority  to  enter 648 

8.  where  possession  obtained  by  hiring  plaintiff's  tenant  to  leave  .    643 

9.  verdict  reformed  after  it  was  returned  so  as  to  describe  land — not 
prejudicial  error 661 

10.  plaintiff  may  recover  upon  possessory  title 661 

11.  plaintiff  required  to  show  connected  claim  of  title  from  Common- 
wealth      676 

12.  defendant  pleading  possessory  title,  and  also  that  plaintiff's  pur- 
chase was  ohampertoas,  error  to  refuse  to  instruct  as  to  these 
defenses 676' 

13.  court  erred  in  assuming  in  instructions  that  plaintiff  had  made 
out  proper  paper  title,  no  patent  being  in  evidence 676 

14.  error  to  refer  in  instructions  to  recovery  from  defendant  of  land 
not  in  controversy 676 

ELECTION— See  Appeals,  1  ;  Attachments,  9  ;  Ejectment,  6  ;  Pleading, 
17— 

ELECTION8— 

election  for  justice  of  peace  a  ** county  election"  within  meaning  of 
local  option  law 407 

EMINENT   DOMAIN— See  Appeals  to  Circuit    Courts,  3;  Street   Rail- 
ways— 

1.  before  property  can  be  taken  compensation  must  be  made — exe- 
cution of  bond   not  sufficient 146.  185 

2.  measure  of  damages  in  condemnation   of  property  for   railroad 
purposes 146 

3.  measure  of  damage — what   may  be  deducted  on  account  of  bene- 
fits to  accrue — verdict  construed 185 

4.  proceedings  to  condemn  land  for  railroads,  Ac. — what  statement 
filed  as  basis  of  action   must   contain 796 

5.  dismissal  of  proceeding  without  hearing  on  merits  no  bar  to 
another  proceeding 796 

6.  upon  appeal  from  county  court  in  proceeding  to  condemn  land, 
damages  assessed  as  of  time  of  trial  of  appeal 1071 

7.  evidence  in  such  case  should  have  been  confined  to  value  of  land 

in  its  actual  condition  at  lime  of  trial 1021 

8.  error  to  allow  witnesses  in  valuing  fruit  trees  to  assume  that  they 
were  trees  of  good  quality 1021 

9.  error  to  direct  evidence  to  value  of  improvements  independent 

of  land 1021 

10.  owner  should  be  allowed  value  of  land  taken,  and  diminished  value 

of  balance  of  property 1021 

EQUALIZATION    BOARD— 

1.  act  creating  is  not  unconstitutional 25 

2.  may  equalize  assessments  of  "stores" 25 

8.  may  act  from  its  own  knowledge 25 
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ESTATES  OF  DECEASED  PERSONS— See  Decedents'  Estates.  paob. 

ESTOPPEL— See    Assignments   for   Creditors,   6;   Banks,   10:   Bills   of 

Lading,  2;  Contracts.  11;  Corporations,  6:  Deeds,   7;  Devise,   6; 

Dower,  6;  Ejectment,  2;  Executors  and  Administrators,  8;  Judicial 

Sales,  36;  Payments,  2 — 

1.  third  party  estopped  to  assert  claim  to  mortgaged  property  ...      80 

2.  to  claim  estate  plaintiff  has  induced  defendant  to  buy 643 

3.  mortgagee  not  estopped  to  enforce  mortgage  by  consenting  to 
voluntary  conveyance  to  mortgagor's  wife 793 

EVIDENCE— See  Attorney  and  Client,  6;  Bills  and  Notes,  2;  Contracts, 
12:  County  Courts,  2;  Criminal  Law,  17,  37.  39,  40,  50.  51,  61; 
Damages,  6;  Deeds,  12;  Devise.  4;  Dying  Declarations;  Eminent 
Domain,  7,  8.  9;  Insurance,  8,  20;  Local  Option,  3,  4;  Malicious 
Prosecution,  1;  Practice  in  Civil  Cases.  18;  Practice  in  Criminal 
Cases.  2,  3;  Railroads,  19,  26.  27,  29,  33;  Sheriffs,  9,  10:  Slander 
and  Libel,  2,  4,  14;  Witnesses — 

1.  as  to  entries  in  account  book  against  decedent 36 

2.  husband  competent  witness  for  wife  in  certain  cases 95 

3.  on  trial  for  murder  tending  to  show  defendant's  feelings  towards 
deceased  was  competent 122 

4.  Commonwealth  had  no  right  to  contradict  witness  as  to  collateral 
matter 122 

5.  any   circumstance   tending  to  make  proposition  at  issue  either 
more  or  less  probable  is  competent  ...        155 

6.  corroboration  of  evidence  of  accomplice — instruction  as  to  .    .    .    16!* 

7.  as  to  what  witness  "thinks"  was  said  in  conversation   incompe- 
tent  175 

8.  right  of  defendants  jointly  indicted  to  testify  for   each  other  .    .    178 

9.  particular  testimony  on  trial  for  murder  incompetent 176 

10.  presumed  not   prejudicial,  jury  being  instructed   not  to  consider 

it 178 

11.  copy  of  another  indictment  against  defendant  incompetent  .    .    .    178 

12.  ••stubs''  of  license  book  evidence  of  what  city  clerk  had  received  .    198 

13.  ua  book  of  original  entries"  denned 314 

14.  evidence  as  to  transactions  with  decedent,  318,  535.  589.  732,  943, 

1049 

15.  error  in  admitting  not  prejudicial.  ... 321 

16.  parol  testimony  incompetent  to  vary  terms  of  rent  note      ...    358 

17.  action  for  breach  of  contract  to  make  ditches  and  keep  them 
cleaned  out — evidence  as  to  value  of  land  under  different  condi- 
tions competent  ...  363 

18.  farmers  familiar  with  lands  and  system  of  ditcher,  although  not 
surveyors  or  engineers,  competent  to  testify  as  to  capacity  of 
particular  ditch  as  compared  with  others 363 

19.  evidence  as  to  condition  of  ditches  subsequent  to  bringing  of 
action  not  competent 363 

20.  declarations  of  man  in  charge  of  railroad  engine  not  competent 
against  company  in  particular  case  as  part  of  res  gesta*      ....    399 

21.  evidence  as  to  plaintiff's  liability  to  contract  disease  while  suffer- 
ing from  injuries  sued  for  incompetent 399 

22.  obligors  in  a  note  can  not  show  that  they  intended  to  bind  a  cor- 
poration for  which  they  were  agents,  and  not  themselves  ....    407 

23.  that  defendant  had  stolen  money  from  deceased  competent  on  trial 

for   murder 433 

24.  competent  for  Commonwealth  to  prove  that  defendant  feigned 
insanity 434 

25.  as  to  statements  by  wife  of  defendant  in  his  presence  explaining 

his  possession  of  stolen  goods 597 

26.  right  of  party  by  rule  or  suit  to  require  another  to  produce  books 

or  documents  in  his  possession 635,  980- 
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EVIDENCE— Continued.  page. 

27.  ex  parte  affidavit  read  as  deposition 636 

28.  contradiction  of  witness  by  proving  statements  inconsistent  with 

hie  testimony , 685 

29.  under  indictment  for  keeping  bawdy  house ' 722 

80.  recalling    witnesses 722 

31.  expressions   of  disgust    at   ordors   competent  to    show    force  of 
stench  under  indictment  for  nuisance • 723 

32.  action  for  price  of  monument — not  competent  to  show  that  de- 
fendant made  up  her  mind  before  monument  was  completed  not 

to  accept  it 776 

38.  refusal  to  allow  writing  read  not  prejudicial,  existence  and  terms 

of  writing  being  admitted 777 

84.  not   competent   to  show  plaintiff's  acts  on  former   occasions  to 

prove  contributory  negligence  at  time  of  injury  sued  for  ....    791 

35.  to  contradict  witness  foundation  must  be  laid 914 

36.  upon  trial  of  father  for  killing  daughters  husband,  competent  to 
show  previous  bad  treatment  of  daughter  by  her  husband  ....    975 

37.  no  reversal  for  rejecting  evidence  merely  cumulative 975 

38.  to  explain  ambiguous  writing 985 

39.  properly  admitted  as  part  otres  gestce 1004 

40.  all  surrounding  circumstances  competent   to   be  considered  upon 
issue  as  to  whether  alleged  contract  was  made 1038 

41.  upon  trial  of  W.  for  murder  sgine  circumstances  pointed  to  G.  as 
guilty  party — competent  to  show  that  W.  and  G.  were   killed    at 

the  same  time  and  by  same  person 1036 

42.  proof  of  handwriting  by  comparison 1049 

48.  upon  trial  for  murder  error  to  allow  witness  to  state  that  deceased 

said  before  killing   that   he  had   no   pistol,   but  error  not  preju- 
dicial    1055 

44.  testimony  as  to  threat  properly  rejected,  person  making  it  not 
being  identified  as  deceased 1055 

45.  in  action    against    railroad  for  injury  to  abutting  property   by 
construction  of  road 1061-2 

46.  whether  best  evidence  of  title  was  produced  not  material,  that  pro- 
duced being  heard  without  objection 1061 

47.  as  to  size  of  plaintiff's  family  in  action  for  damages  for  personal 
injuries,  if  incompetent  not  prejudicial  in  particular  case  .    .    .    .    212 

48.  executors  competent  witnesses  as  to  whether  they  could  have  col- 
lected notes  which  came  to  their  hands 239 

49.  when  witness  required  to  produce  account  book 241 

50.  court  properly  refused  to  allow  witness  to  be  re-interrogated  aboat 
matters  as  to  which  he  had  repeatedly  testified 358 

51.  loan  alleged  as  consideration  for  note  being  denied  competent  for 
defendant  to  show  that  he  had  large    bank   deposit  lying  idle  and 

for  plaintiff  to  show  his  ability  to  make  loan 535 

EXCEPTIONS— See  Bills  of  Exceptions;  Witnesses— 

to  evidence,  never  being  called  up,  were  waived 292 

EXECUTIONS— See    Clerks;   Descent  and    Distribution,    2;     Liens,    4; 
Mortgages,  4:  Railroads.  46:  Sheriffs,  2,  8 — 

1.  action  to  recover  sum  bid  at  execution  sale — effect  of  denial    that 
defendant  agreed  to  pay 79 

2.  error  in  selling  for  more   than    debt,  if  any,  waived    by   refusing 
excess  and  directing  that  sale  should  stand 223 

3.  execution  of  deed  by  successor  of  sheriff  who  sold  land — purchaser 
need  not  produce  certificate  of  former  sheriff 223 

4.  sheriff  may  convey  although  execution  defendant  has  died.  .    .    .    223 

5.  lien  lost  by  deley  in  enforcing  levy 604 

<J.  purchase  of  land  for  defendant,  and  payment  of  purchase  money 

by  him  placed  title  as  if  no  sale  had  been  made 793 
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EXECUTIONS— Continued.  pa 

7.  lien  should  have  been  enforced  by  ven.  ex.  and  not  by  action  .    .    88* 

8.  to  whom  directed  and  by  whom  executed — execution  by  jailer  in 
particular  cage  was  void 91* 

9.  interest  in  proceeds  of  land  not  subject  to  levy  and  sale 987 

10.  right  of  creditor  to  have  execution  levied  on  land  as  foundation 

for  coming  into  pending  action  to  enforoe  lien 98* 

11.  lien  not  defeated  by  deed  executed  pursuant  to  previous  verbal 
sale 96$ 

12.  what  necessary  to  constitute  a  good  levy  on  land 969 

18.  after  death  of  plaintiff  must  be  indorsed  as  Code  provides;  if  not, 

it  does  not  stop  running  of  limitation 263- 

EXECUTORS  AND  ADMINISTRATORS— See  Decedents'  Estates,  2,  5; 
Descent  and  Distribution,  1;  Devise,  2;  Heirs;  Infants,  2;  Judg- 
ments. 5;  Remainders;  Res  Adjudicate,,  3;  Set-off,  2 — 

1.  action  does  not  lie  to  compel  executor  to  settle — a  right  to  sur- 
plus assets  must  be  averred  .    .        79 

2.  right  of  executor  who  has   overpaid  creditors  to  be  relieved  ...      89 

3.  power  of  executor  to  sell  land  under  particular  will  determined  .      94 

4.  new  bond  does  not  release  surety  as  to  acts  theretofore  done.  .    .    140 

5.  commission  to  be  allowed  to  some  extent  in  discretion  of  court  .    239 

6.  sale  of  personal  property  in  country  town  on  public  day  re- 
lieved executors  from  responsibility  for  any  sum  in  excess  of 
proceeds 289 

7.  executor  in  particular  case  became  trustee,  and  sureties  not  lia- 
ble   339 

8.  effort  of  sureties  to  prevent  executor  from  wasting  assets  did  not 
estop  them  from  denying  their  liability 339 

9.  liability  of  assignee  of  note  under  fraudulent  assignment  as  exec- 
utor de  son  tort  of  assignor 419 

10.  no  demand  of  representative  necessary  where  defendant  dies  pend- 
ing action,  but  plaintiff  must  make  required  affidavit — liability 
for  costs  where  plaintiff  failed  to  make  affidavit 489 

11.  executor's  liability  in  particular  case  was  a  debtor,  and  not  as  ex- 
ecutor,  and  surety  in  bond  not  liable 689 

12.  where  administrator  has  made  distribution  pursuant  to  agree- 
ment among  heirs,  the  heirs  are  bound  thereby 729 

EXEMPTIONS— 

1.  exempted  property  in  transit  can  not  be  taken,  but  debtor  can  not 
locate  family  in  another  State  and  maintain  exemption  here  in- 
definitely   119 

2.  in  lieu  of  exempted  articles  not  on  hand — substitution  can  not  be 
made  out  of  proceeds  of  land 159 

3.  to  widow  and  infant  children  out  of  decedent's  estate 410 

4.  act  of  April  22,  1894,  applied  to  debt  created  while  it  was  in 
force 634 

5.  pleading  insufficient  to  show  right  to 845,589 

6.  one  who  had  removed  his  family  to  another  State,  but  had  not  yet 
gone  himself,  was  still  a  housekeeper 669 

7.  debtor  owning  cow  and  calf  and  two  heifers,  the  cow  and  calf 
primarily  exempt,  and  officer  liable  for  seizing  them 669 

8.  construction  of  statute  providing  for  appraisement  and  sale  where 
debtor  selects  cow  and  calf  worth  more  than  $60 669 

EXHIBITS— See  Pleading,  88— 

1.  can  not  supply  defect  in  pleading 369 

2.  not  part  of  record  in  ordinary  action  unless  used  on  trial  .    .   -    -    119 
EXPRESS  COMPANIES— See  Carriers. 

FENCES— 

1.  statute  prohibiting  removal  of  partition  fence  construed  ....      87 

2.  barbed  wire  fence  not  a  nuisance,  and  owner  not  liable  for  injury 

to  stock 771 
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FERRIES —  paob. 

1.  question  as  to  ownership  of  ferry  privilege  in  particular  case  de- 
termined  940 

2.  illegal  use  of  ferry  landing  did  not  ripen  into  perfect  title  ....    940 
FINAL  ORDER— See  Judicial  Sales,  41— 

1.  particular  decree  for  partition  in  a  final  order 72 

2.  judgment  allowing  claims  against  decedent's  estate  was  final  ...      85 
8.  order  on  rule  requiring  money  to  be  paid  back  which  had  been 

withdrawn  from  court  was  final 160 

4.  judgment  declaring  existence  of  .partnership  taken  in  connection 
with  order  distributing  assets  was  final 808 

5.  order  striking  out  part  of  answer  not  final  ...  817 

6.  particular  order  of  sale  was  final  and  an  appeal  lies 400 

7.  particular  order  was  expression  of  opinion  and  not  final  judg- 
ment      450 

8.  particular  order  as  to  distribution  not  final 748 

9.  an  appeal  may  be  prosecuted   from  order  requiring  production 

of  books 980 

FIXTURES  - 

1.  as  between  vendor  and  vendee  in  sale  of  distillery 498 

2.  ice  in  ice-house  passed  under  sale  of  realty 541 

FORCIBLE  DETAlNER- 

1.  to  maintain  proceeding  plaintiff  must  have  resided  on  prem- 
ises   547 

2.  no  question  of  title  or  right  of  possession  arises  ...  ...    547 

8.  traverse  bond   being  defective,  court  should  have  permitted  new 

one  to  be  executed 722 

FOREIGN  LAWS— See  Conflict  of  Laws;  Insurance,  4;  Limitation,  20,  21; 

Pleading,  41. 
FORGERY— See  Criminal  Law,  16. 
FORMER  ACQUITTAL -See  Criminal  Law,  58,  55. 
FORMER  ADJUDICATION— See  Res  Adjudicata. 
FORTHCOMING  BOND -See  Attachments,  12. 
FRAUD— See  Bonds,  1 ;  Corporations,  2;  Deceit;  Fraudulent  Conveyances; 

Judgments,  18;  Judicial  Sales,  27— 

1.  sale  of  lunatic's  estate  set  aside  for  fraud 19 

2.  false  representations  treated  as  fraudulent,  although  not  known  to 

be  false 540-41 

8    in  eale  of  trade-mark 689 

4.  inadequacy  of  price  is  always  badge  of  fraud,  and  may  become 

'  actual  fraud 651 

5.  transfer  by  an  old  woman  to  her  nephew  of  a  large  part  of  her 
estate  was  not  procured  by  fraud 72ft 

6.  charge  of  in  procuring  execution  of  note  not  sustained 878 

FRAUDS,  STATUTE  OF— See  Executions,  11;  Partition,  8;  Vendor  and 

Vendee,  10— 

1.  action  to  recover  sum  bid  at  execution  sale  for  both  real  and  per- 
sonal property — general  demurrer  does  not  reach  question  whether 
promise  to  pay  for  real  estate  is  within  statute 79 

2.  contract  within  statute  where  property  sold  is  not  to  be  paid  for 
within  a  year,  but  vendee  may  rely  on  contract  to  restrict  recovery 
and  vendor  to  show  value 688 

8.  promise  by  mortgagee  to  pay,  out  of  proceeds  of  mortgaged 
property,  debt  due  by  mortgagor  to  another  not  within  statute,  943 
FRAUDULENT  CONVEYANCES— See  Assignments  for  Creditors,  6; 
Bankruptcy,  8;  Ejectment,  4;  Homestead,  10;  Husband  and 
Wife,  2,  10,  22,  29;  Joinder  of  Actions,  2;  Voluntary  Convey- 
ances— 

1.  facts  sufficient  to  give  notice  to  mortgagee  of  mortgagor's  fraud- 
ulent purpose    .    .        116 

2.  mortgage  attacked  for  fraud  held  valid 882 
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FRAUDULENT  CONVEYANCES— Continued.  fagi. 

3.  creditors  can  not  complain  of  conveyance  of  part  of  debtor's  home- 
stead   : 410 

4.  rights  of  creditors  against  one  to  whom  debtor  has  fraudulently 
assigned  a  note ' 410 

5.  court  will  not  aid  either,  party  to  a  fraudulent  conveyance   ....    437 

6.  particular  transaction  designed  to  defraud  creditors 437 

7.  by  father  to  sons  to  avoid  liability  as  sheriff  set  aside 484 

S.  particular  conveyance  from  father  to  son  not  fraudulent,  but,  if 

so,  the  son  can  not  plead  the  fraud 600 

9.  particular  conveyance  by  husband  to  wife  not  fraudulent  ....    568 

10.  return  of  "no  property''  necessary  in  order  to  set  aside  conveyance 
made  by  another  at  debtor's  instance 709 

11.  of  homestead  exceeding  in  value  $1.000 — rights  of  grantee  and 
creditors  respectively 856 

12.  land  purchased  by  debtor  as  pretended  agent  of  his  son  and  con- 
veyed to  his  wife  —deed  set  aside 856 

13.  conveyance  by  husband  to  wife  pursuant  to  agreement  to  invest 
proceeds  of  her  property  for  her  benefit 896 

14.  set  aside  and  land  purchased  by  debtor's  wife — presumption  that 
she  paid  for  land  with  husband's  money,  and  land  still  liable  for 
husband's  antecedent  debts 949 

15.  purchasers  without  notice  of  fraud  not  affected  thereby,  but  land 
in  which  the  fraudulent  vendees  have  invested  the  proceeds  of 
the  land  fraudulently  conveyed  may  be  subjected 949 

16.  right  to  sue  without  return  of  "nulla  bona,"  debtor  being  dead 
and  no  administration  granted 950 

GAMING— See  Statutes- 
statute  providing  for  recovery  of  money  lost   at  gaming  embraces 
gambling  in  "futures''-  -when  money  is  lost   at   ''one  time"  deter- 
mined      ....    271 

GARNISHMENT— See  Judgments,  8;  Supersedeas— 

1.  defendant  not  prejudiced  by  order  requiring  garnishees  to  pay 
into  court  money  not  due  him 38 

2.  claimants  of  attached  fund  should  have  been  heard 3* 

3.  cause  of  action  against  garnishee  must  be  stated  with  particu- 
larity   79.  360 

4.  garnishee  who  was   party  defendant   had   notice  prior  to  service 

of  attachment    of  proceeding  to  subject  what  he  owed 293 

5.  mere  failure  of  garnishee  to  answer  does  not  authorize  judg- 
ment against  him 360 

<3.  garnishee's  claim  for  damages  for  being  kept  out  of  money  not 
good  as  counterclaim  or  cross  petition 634 

7.  rights  of  garnishee  who  is  surety  for  principal  defendflnt    .    .    .    .    722 

8.  unless  there  has  been  return  of  "no  property''  garnishee  can  not 

be  made  party  until  he  fails  to  make  satisfactory  disclosure  ...    360 
GIFTS— See  ties  Adjudieata,  4— 

1.  particular  state  of  facts  constituted  gift  of  note  causa  mortis    .    .    288 

2.  by  father  to  son  good  against  father's  creditors — change  of  pos- 
session sufficient 819 

3.  delivery  necessary  to  complete,  but  may  be  proved  by  donor's 
declarations— a  writing  where  parties  were  living  together  wa*> 
sufficient  evidence  of  delivery 681 

GRANTS— See  Patents. 

GRATUITY-  See  Trust*,  7. 

GUARANTY   -See  Sureties. 

GUARDIAN  AD  LITEM— See  Imbeciles,  2— 

1.  affidavit  for  appointment  sf  made  by  attorney 858 

2.  authority  of  clerk  to  appoint — sufficiency  of  affidavit £87 

3.  ratification  by  court  of  previous  unauthorized  appointment  ...    887 

4.  allowance  to — by  whom  paid 108 
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GUARDIAN  AND  WARD— See  Constitutional  .Law,  6;  County  Judges,  1, 
2;  Judgments,  15;  Sales  of  Infants*  Real  Estate — 

1.  sale  by  administrator  of  personal  property  set  apart  to  wards 
from  their  fathers  estate  as  exempt  from  distribution — ratified  by 
guardian 39 

2.  settlement  between,  after  ward  arrived  at  age  and  acquiesced  ,in 

for  several  years,  sustained 79 

3.  right  of  guardian  to  fell  trees — ward  can  not  recover  from  pur- 
chaser from  guardian,  although  guardian  had  no  right  to  fell 
them 230 

4.  domicile  of  ward  for  purpose  of  taxation  determined 401 

5.  judgment  against  guardian  in  particular  case  was  proper — interest 

on  balance  found  properly  allowed      404 

6.  guardian  entitled  to  credit  by  what  maintenance  of  ward  was 
worth,  which  was  question  of  fact  for  jury 404 

7.  party  seeking  to  recover  entire  sum  received  by  guardian  must 
allege  that  he  failed  to  spend  any  part  of  it 446 

8.  particular  allegation  did  not  entitle  ward  to  interest  from  guar- 
dian's appointment 446 

9.  marriage  of  ward  terminates  guardianship.,  and  interest,  with 
biennial  rests,  can  not  be  thereafter  recovered 446 

10.  marriage  of  female  guardian- -liability  of  husband 446 

11.  mere  statement  of  fact  that  guardian  has  received  credit  for  a 
debt  does  uot  entitle  creditor  to  recover 496 

12.  guardian  having  filed  answer,  immaterial  that  he  was  not  sum- 
moned   615 

13.  effect  of  death  of  surety  in  guardian's  bond 814 

14.  insolvent  guardian  accepted  from  his  predecessor,  as  cash,  his 
own  note  held  by  the  hitter  -former  guardian  not  liable  to  wards,  954 

HEIRS- -See  Bastards;  Deeds.   21;  Descent  and    Distribution;  Executors 
and  Administrators,  12:  Judgments.  12;  Patents:  Pleading,  58;i?<w 
Adjudicata.  4;  Title  Bond,  1;  Trusts,  Z — 
right  to  sue  for  debts  due  intestate 360 

HOMESTEAD— See   Assignments   for   Creditors,  9,  12;  Fraudulent  Con- 
veyances, 3,  11 

1.  rule  as  to  rents,  improvements  and   taxes  where  one  is  deprived 

of,  presumed  rent  equivalent  to  interest  and  taxes  on  value    ...      27 

2.  not  barred  by  mortgage  executed  by  husband  alone 173 

3.  error  to  sell  land  subject  to  if  worth  less  than  $1,000 173 

4.  facts  in  particular  case  show  abandonment  of 247 

5.  debtor  not  entitled  to,  where  he  never  resided  on  land  up  to  time 

it  was  sold  under  decree 424 

6.  in  land  acquired  by  descent         424,  783 

7.  in  property  owned' jointly  by  husband  and  wife 429 

8.  claim  in  particular  case  held  to  be  res  adjudicata 598 

9.  sufficiency  of  petition  to  recover  .   .    .        598 

10.  conveyance  of  not  fraudulent  as  to  creditors 548 

11.  conveyance  of,  with  reservation  to  grantor  of  use  for  life,  can 
not  be  set  aside  either  before  or  after  grantor's  death,  except  to 
extent  of  excess  in  value  over  $1.000 548-  49 

12.  included  in  mortgage  by  fraud 742 

13.  recital  of  mortgage  not.  conclusive  as  to  defendant's  home  ....     742 

14.  reserved  by  deed  of  assignment  but  lost  by  abandonment    ....    811 

15.  right  lost  by  failure  to  assert  it  at  proper  time — question  res 
adjudicata .    .     954 

16.  where  husband  barred,  wife  also  barred — husband  may  sue  or  be 
sued  for  without  wife  being  joined 954 

17.  of  wife,  at  her  death,  passes  to  husband  and  children 957 

18.  no  abandonment  in  particular  case SbO 
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HOMESTEAD— Continued.  fao*. 

19.  in  land  held  under  title  bond 881 

20.  can  not  be  claimed  as  against  note  executed  by  vendee  to  creditor 

of  vendor  in  part  payment  of  purchase  money 890 

21.  sold  and  proceeds  invested  in  another 998 

22.  right  does  not  exist  as  against  debts  created  prior  to  June   1, 
1866 763 

HOUSEKEEPERS— See  Exemptions. 

HUSBAND  AND  WIPE— See  Deeds,  6;  Divorce;  Evidence,  2.  25;  Praud- 

ulent  Conveyances,   18,  14;    Guardian    and   Ward,    10;    Married 

Women;  Partnership,  8, 16;  Separate  Estate — 

1.  what  sufficient  to  authorize  decree  empowering  wife  to  trade,  Ac.,    75 

2.  purchase  by   wife  at  sheriff's  sale — money  paid  by  husband  as 
wife's  agent — not  fraudulent  as  to  husband's  creditors 94 

3.  rents  of  wife's  land  exempt  from  husband's  debts 95 

4.  rights  of  husband's  creditor  where  he  has  improved    wife's  estate,  867 

388 

5.  note  executed  by  married  woman  a  mere  nullity 398 

6.  married  woman  may  resist  judgment,  although  she  did  not  plead 
coverture ....    898 

7.  personal  judgment  can  not  be  rendered  against  wife,  altboogfa  her 
property  is  liable 405 

8.  that  credit  was  given  to  wife  need  not  be  expressly  averred  in  order 

to  subject  her  estate;  it  may  be  inferred 405 

9.  notes  held  by  husband  in  trust  for  wife  became  his  property  upon 
her  death 487 

10.  sale  of  personal  estate  by  husband  after  separation  not  fraudulent 

as  to  wife 498 

11.  husband's  land  may  be  sold  to  pay  alimony 493 

12.  conveyance  by  husband  to  wife— wife's  claim  subordinate  to  claim 

of  husband's  vendor,  although  no  lien  retained  in  deed 601 

13.  husband  having  voluntarily  performed  judgment  ordering  con- 
veyance of  wife's  land,  immaterial  that  he  was  not  summoned  -   .    615 

14.  rights  of  husband's  creditors  where  he  improves  wife's  land  .    .    .    551 
16.  right  of  wife  to  recover  real  estate  conveyed  during  coverture — 

action  not  barred  if  in  three  years  after  disability  removed  •    .   .    641 

16.  husband's  abandonment  of   wife  does  not  remove   disability   to 
sue — disability  removed  by  decree  to  trade  as  feme  sole       ....    641 

17.  entry  of  husband  upon  land  under  title  bond  from  wife's  father — 
right's  of  wife's  heirs 690 

18.  liability  of  husband  for  wife's  debts  contracted  before  marriage.  691 

19.  proceeds  of  wife's  land  invested  by  husband — rights  of  husband's 
creditors        702 

20.  decree  to  wife  to  trade  as  feme  sole  properly  granted 727 

21.  attempt  by  wife's  heirs  to  enforce  agreement  by  husband  to  invest 
money  for  benefit  of  wife  and  her  heirs 755 

22.  deed  by  husband  in  trust  for  wife  in  consideration  of  money  ad- 
vanced by  her  brother  good  against  creditors ...    769 

23.  where  wife  enters  into  a  partnership,  husband  entitled  to  profits,  775 

24.  where  wife  sells  her  interest  in  partnership  she  is  bound  by  terms 

of  contract 775 

25.  separate  estate  in  personal  property 818 

26.  wife's  separate  estate  in  bank  stock  passes  upon  her  death  to  her 
heirs — not  to  her  husband 867 

27.  liabilities  of  wife  having  decree  to  trade  as  feme  sole 937 

28.  where  coverture  is  not  pleaded  evidence  of  fact  may  be  answered 

by  record  conferring  powers  of  feme  sole 937 

29.  property  purchased  with  money  earned  by  wife  and  conveyed  to 
her  subject  to  husband's,debts 998 

30.  gift  of  land  was  to  wife  alone,  and  husband  had  only  curtesy    .    .  1001 
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HU8BAND  AND  WIFE— Continued.  paob. 

31.  although  husband  and  wife  by  their  joint  labor  have  paid  for 
property  the  husband  must  be  regarded  as  having  made  such 
payment 38& 

IMBECILES— See  Mental  Capacity— 

1.  duty  of  chancellor  to  protect,  and  not  error  to  grant  relief  not 
expressly  asked  by  guardian  ad  litem 10$ 

2.  can  not  be  deprived  of  right  to  manage  property  without  hearing,  154 
IMPROVEMENTS— See  Rents  and  Improvements. 
INDEMNIFYING  BONDS— See  Malicious  Prosecution.  4— 

1.  particular  bond  not  that  provided  for  by  sec.  641  of  Code  .    .    .  360-61 

2*  not  authorized  under  execution  for  a  fine . 721 

INDICTMENT— See  Criminal  Law,  8,  12,  66;  Local  Option,  2,  12;  Prac- 
tice in  Criminal  Cases,  5 — 

1.  for  house-breaking  sufficiently  certain 100 

2.  for  uttering  forged  writing  sufficient 102 

8.  for  vote-selling  sufficient  on  motion  in  arrest  of  judgment    .    .    .    176- 

4.  for  selling  liquor  in  "second  magisterial  district"  not  sufficient  to 
show  that  sale  was  made  in  that  district 446. 

5.  for  murder  where  death  results  from  abortion 517 

6.  averment  that  libel  was  printed  and  published  not  legal  conclu- 
sion     611 

7.  for  making  up  fraudulent  poll-book  —no  misjoinder 617 

8.  sufficiency  of  indictment  for  bribery— no  misjoinder 621 

9.  for  murder — word  '•willful'*  not  necessary  in  accusatory  part  .   .    .    66ft 

10.  Against  aiders  and  abettors  for  murder 658 

11.  for  keeping  bawdy  house  sufficient 722 

12.  for  nuisance  by  pollution  of  stream  did  not  charge  two  offenses,  72a 

13.  where  act  charged  as  common  nuisance  is  prohibited  by  statute,  728 

14.  charge  that  defendant  sold  liquor  "by  the  drink"  equivalent  to 
charging  he  sold  it  as  "a  beverage" 728 

15.  sufficient  if  words  used  convey  same  meaning  as  statute 778 

16.  effect  of  allegations  as  to  time  of  offense 815 

17.  particular  indictment  bad  for  uncertainty 819 

18.  when  indictment  in  language  of  statute  sufficient 910 

19.  sufficiency  of  indictment  for  breaking  into   dwelling  bouse    .    .    .    910 

20.  charge  that  acts  constituting  nuisance  were  ''habitual"  was  sur- 
plusage          919 

21.  against  school  trustee  for  accepting  bribe 778 

INFANTS— See  Judgments,  10;  Sales  of  Infants*  Real  Estate;  Summons, 

1;  Title  Bond,  2— 

1.  legal  title  to  personal  estate  of  one  dying  in  infancy  passes  as  that 

of  an  adult 360 

2.  necessity  for  appointment  of  administrator  of  one  dying  in  in- 
fancy   860 

INJUNCTIONS— See  Decedents*  Estates,  1;  Municipal  Corporations,  3, 
5;  Taxation,  4.  26,  26— 

1.  damages  on  dissolution  of  injunction  to  stay  collection  of  money,  263 

2.  only  technically  violated,  rule  for  contempt  not  granted  ....    395 
8.  proper  remedy  to  prevent  improper  use  of  party  wall 446 

4.  trespasses  on  plaintiff's  premises  by  stock  in  adjoining  pasture 
not  sufficient  to  authorize  injunction 68& 

5.  against  construction  of  railroad  along  street 90O 

6.  action  to  enjoin  collection  of  tax  to  pay  county  bonds — holders 
of  such  bonds  may  sue  on  injunction  bond,  although  not  defend- 
ants to    action  when  injunction    was    obtained 990 

7.  transfer  of  injunction  suit  to  United  States  Court  did  not  affect 
liability  of  sureties  in  injunction  bond 990 

8.  assessment  of  damages  on  dissolution  of  injunction  necessary 
only  where  proceedings  on  judgment  enjoined 990 
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INJUNCTIONS— Continued.  paoi. 

9.  to  prevent  trespasses  on  land 871 

10.  upon  final  judgment  dissolving  injunction  right  of  action  on  bond 

immediately  follows 990 

INJURY  TO  PERSON— See  Damages,  10. 
INSANITY— See  Criminal  Law.  3S;  Insurance,  29— 

INSTRUCTIONS  TO  JURY— See  Appeals.  10.  80,  62,  77;  Criminal  Law, 
64— 

1.  that  they  are  to  judge  of  credibility  of  witnesses,  <fcc,  errone- 
ous   " ...  143.  518 

2.  facts  admitted  by  pleadings  should  not  be  submitted  to  jury.  .    .    157 

3.  even  in  criminal  cases  must  be  based  on  some  evidence  -instruc- 
tion as  to  manslaughter  in  particular  case  properly  refused  -    .    .    222 

4.  as  to  matters  not  pleaded  were  misleading 399,  541 

5.  as  to  credibility  of  witnesses.  <fcc.,   erroneous,  but  not  prejudicial,  618 

6.  failure  to  give  instruction  ny ;  r.sKed  not  error 540 

7.  court  only  bound  to  give  p;o-.  er  instructions  when  requested.  «34,  638 

8.  instruction  singling  out  one  fact  of  many   properly  refused  -    .    .    587 

9.  failure  of  court  to  submit  a  question  as  to  which  there  was  no 
evidence  was  not  error 970.   1035 

10.  upon  trial  for  murder  particalir  instruction  not  prejudicial  be- 
cause defendant  was  found  guilty  of  manslaughter  only  ...    .    -  H>55 

11.  failure  to  limit  damages  to  amount  sued  for  not  prejudicial  .  .    .  1062 

12.  appellant  can  not  deny  correctness  of  instruction  given  on  his 
motion 871 

INSURANCE— See  Benefit  Societies;  Burden  of  Proof.  2;  Limitation.  27— 

1.  waiver  of  provision  requiring  notice  of  additional  insurance  .    .      13 

2.  agreement  that  insured  might  take  additional  insurance  when  she 
made  additions  to  her  stock  of  goods .80 

3.  owner  of  house  built  on  another's  land  has  insurable  interest  .    .    117 

4.  policy  void  where  property  sold  without  company's  consent  .    .    .     117 
6.  proof  of  loss  waived  and  duty  to  make  proof  not    revived  by  sub- 
sequent statements  of  company  254 

6.  power  of  agent  to  appoint  subagent — circumstances  of  particu- 
lar case  show  that  person  claimed  to  be  subagent  did  not  repre- 
sent company 254 

7.  condition  against  additional  insurance  waived  by  silence  of  com- 
pany after  notice;  and  knowledge  of  agent  imputed  to  com- 
pany         254 

8.  contract  may  be  changed  by  parol,  although  policy  provides  not,  1*54 

9.  policy  construed    most  strongly  against  company 254 

10.  powers  of  agent  -agent  to  deliver  policy,  <fcc.  may  waive  for- 
feiture     254 

11.  accident  policy  construed,  and  what  is  an  accident  determined  .    260 

12.  company  liable  when  property  burns  after  application  and  pre- 
mium have  been  accepted  by  agent,  although  never  received  by 
company -    276 

13.  contract  not  avoided  by  false  statement  in  application,  the  fads 
being  indorsed  by  agent  upon  the  application !?76 

14.  condition  as  to  occupancy  not  broken  by  temporary  vacation  of 
premises  between  going  out  of  one  tenant  and  coming  in  of  an- 
other   282 

15.  where  valuations  se  parate  contract  severable,  although  premium 
entire 282 

16.  payment  of  loss  on  one  subject  not  waiver  of  proof  of  loss  as  to 
another  . 282 

17.  power  of  agent  to  make  contract  not  implied  from  power  to  take 
applications 283 

18.  proofs  of  loss  waived  by  company 497,  587.  984 

19.  overvaluation    does  not  avoid  policy  unless  fraudulent 497 


Digitized  by 


Google 


INDEX.  29 

INSURANCE— Continued.  page. 

20.  competency  of  evidence  as  to  misrepresentation     ....'...!    497 

21.  amount  of  recovery  where  distinct  classes  of  property  insured  sep- 
arately            .    .    .   \   .    497 

22.  insured  can  not  recover  for  "wearing  apparel"  of  housekeeper  .    497 
28.  where  ignorant  person  trusts  to  agent'**  superior  knowledge,  mis- 
representations in  application  or  policy  treated  as  act  of  com- 
pany  523 

24.  knowledge  of  agent  as  to  title  knowledge  of  company 573 

25.  where  agent  can  make  complete  contract  he  is  treated  as  princi- 
pal   573 

26.  insured  having  only  dower  interest  that  was  secured,  although 
policy  provided  it  should  be  void  if  interest  less  that  fee  .    .  575 

27.  widow  having  relieved  real  estate  of  descedent  from  vendor's  hen 
had  insurable  interest  to  that  extent 573 

28.  facts  not  sufficient  to  authorize  reformation  of  policy 573 

29.  construction  of  provision  that  policy  shall  be  void  if  insured 
"shall  die  by  his  own  hands  while  insane  " 577 

30.  policy  not  avoided  by  immaterial  misrepresentation 577 

31.  where  misrepresentation  is  fault  of  agent  company  estopped  .    .    577 
82.  no  misrepresentation  as  to  title  in  particular  case 588 

33.  insured  property  not  "  in  litigation"  in  meaning  of  policy.  .    .    .    589 

34.  where  no  policy  issued  provisions  of  policy  in  general  use  by 
company   control 718 

85.  action  barred  because  not  brought  in  12  months  after  loss    .    .    .    718 

86.  change  of  title  or  possession 727 

37.  that  assured  has  sold  "some  interest"  in  property  no  defense  .    .    817 

38.  right  of  company  to  cancel  policy 817 

39.  taking  additional  insurance 817 

40.  question  of  authority  of  person  assuming  to  be  agent  should  have 
been  submitted  to  jury 817 

41.  that  one  solicited  insurance  as  agent  not  evidence  that  he  was, 
agent,  and  his  act  not  ratified  by  mere  issual  of  policy  upon  his 
application 817 

42.  risk  increased  by  occupation  of  neighboring  buildings 818 

43.  increased  risk  to  house  was  increased  risk  to  goods 818 

44.  loss  before  notice  that  application  will  not  be  accepted 984 

45.  misrepresentation  as  to  vnlue  not  fatal  unless  fraudulent  ....    984 

46.  effect  of  company's  failure  to  inquire  as  to  extent  of  interest  of 
insured 984 

47.  insured  entitled  to  recover  only  value  of  his  interest 984 

48.  death  of  assured  in  fire  policy  terminates  company's  liability    .    .  1061 

49.  in  pleading  indorsement  on  policy  of  consent  to  keep  gunpowder, 
pleader  should  state  what  was  written 445 

50.  insufficient  averment  as  to  change  in  business 445 

INTEREST— See  Building  Associations  ;    County    Courts,   2  ;  Guardian 

and   Ward,  6,  &,  9;  Partnership,    9;  Remainder;   Taxation,  30; 
Trusts,  2— 

1.  under  provisions  of  particular  will  widow  not  chargeable  with 
interest  on  sums  in  her  hand 108 

2.  not  recoverable  on  running  accounts  without  agreement  to  pay  it,  819 

3.  rate  governed  by  law  of  State  where  note  was  executed 499 

4.  presumption  as  to  rate  of  another  State 499 

6.  to  authorize  recovery  of  more  than  six  per  cent,  under  conven- 
tional interest  law  not  necessary  to  fix  time  for  maturity  of  prin- 
cipal debt 1011 

6.  rate  of  interest  after  payor's  death 1011 

7.  compromise  agreement  not  intended  to  settle  right  to 743 

8.  on  damages  on  attachment  bond 777 

ISLANDS— See  Ejectment,  1. 
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JACKS— flee  Bills  and  Notes,  11—  paob. 

JOINDER  OF  ACTIONS— See  Ejectment,  6;  Liens;  Pleading— 

1.  action  against  obligor  in  note  and  action  to  recover  note  from 
one  in  possession  claiming  it  improperly  Joined,  but  objection 
waited  by  failing  to  require  plaintiff  to  elect 808 

2.  pingle  action  may  be  brought  to  subject  separate  tracts  of  Land  in 
different  counties 950 

JOINT  TENANTS— See  Assignment,  14. 

JUDGMENTS— See  Appeals,  5,  66;  Bills  of  Exceptions,  8;  Husband  and 
Wife,  6,  7;  Imbeciles,  1,2;  Judicial  Sales,  22;  Limitation;  Partner- 
ship, 10;  Pleading;  Practice  in  Civil  Cases;  Res  Adjudicata; 
Sheriff's;  Wills,  5,  7,  8— 

1.  rendered  after  final  judgment  and  appeal  granted  was  void      .    .      39 

2.  plaintiff  entitled  to  personal  judgment,  although  no  actual  service 

of  summons,  defendants  having  filed  answer 44 

3.  in  Louisville  Chancery  Court  not  revocable  after  sixty  days  ...      72 

4.  agreed  judgment  for  certain  amount  settled  issue  as  to  usury  .    .      77 

5.  action  sought  to  make  defendants  personally  liable—error  to  ren- 
der judgment  against  them  as  executors 77 

6.  all  orders  made  on  same  day  treated  as  one,  but  doubtful  whether 
this  rule  applies  to  order  giving  attorney  a  lien  after  petition  was 
dismissed 77 

7.  without  service  of  process  void 164 

8.  action  as  to  garnishee,  defendant  was  dismissed — motion  to  set 
aside  judgment — judgment  against  garnishee  at  next  term  was 
proper,  as  he  was  still  in  court 293 

9.  right  to  vacate  judgment  after  expiration  of  term 308 

10.  right  of  infant  to  vacate  judgment — right  to  answer  petition,  308,  817 

11.  void  judgment  may  be  resisted  in  any  court  of  general  jurisdic- 
tion     393 

12.  for  sale  of  decedent's  land,  heirs  not  being  before  the  court,  was 
void. 456 

19.  set  aside  because  obtained  by  fraud 540 

14.  too  uncertain  to  be  executed      542 

15.  money  collected  by  guardian  on  judgment  subsequently  reversed 

— restitution  enforced  by  rule 644 

16.  for  one  of  several  payments  due  for  property  determines  right  to 
recover  on  contract,  but  judgment  for  payments  not  due  is  mere 
surplusage,  and  not  reversible  error 638 

17.  conclusiveness  of  judgment  against  married  woman 688 

18.  lost  judgment  re-entered  and  enforced  in  absence  of  pleadings  .    711 

19.  pursuant  to  oral  agreement  binding 748 

20.  not  void,  although  relief  granted  was  not  prayed  for 768 

21.  court  not  authorized  to  render  default  judgment  until  damages 
assessed 776 

22.  effect  of  mistake  in  description  of  land  to  be  sold 814 

23.  sufficiency  of  description  of  land  to  be  sold 814 

24.  effect  of  reversal  where  land  of  another  than  defendant  has  been 
sold 430 

25.  judgment  for  defendant  in  action  on  assigned  note- -note  re- 
assigned to  original  assignors,  who  sue — former  judgment  a 
bar 436 

26.  right  to  set  aside  order  of  nale  after  expiration  of  term 343 

JUDICIAL  NOTICE— 

of  counties  in  which  towns  are  situated 167 

JUDICIAL  8ALES— See  Champerty,  1;  Devise,  2;  Liens,  6;  Purchasers; 
Sales  of  Infants'  Real  Estate;  Sureties;  Trusts — 

1.  purchaser  can  not  complain  if  he  obtains  title  the  court  proposed 

to   sell 2 

2.  single  bond  for  aggregate  price  of  separate  tracts  not  invalid  •    .        3 

3.  reservation  in  judgment  of  power  to  put  purchaser  in  possession,       3 
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DDIOIAL  SALES— Continued.  paos. 

4.  decree  may  empower  commissioner  to  deliver  possession  after 
certain  time 77 

5.  tract  of  land  containing  106  acres  presumed  to  be  divisible    ...      91 

6.  right  of  commissioner  to  designate  what  part  of  tract  he  will 
offer 91 

7.  what  description  of  land  necessary  in  advertisement  and  report  of 
sale 119 

8.  when  disturbed  because  of  inadequacy  of   price 119,  419 

9.  property  surrendered  by  purchaser  to  be  re-sold  brought  less  at 
second  sale— surety  liable  for  difference 160 

10.  city  had  no  right  to  withdraw  part  of  purchase  price  left  in  oourt 

to  pay  alleged  claim  for  taxes  without  proving  its  claim  ....    160 

11.  deed  executed  by  mistake  to  husband  instead  of  wife  reformed  .    166 

12.  proper  to  have  master  report  as  to  taxes  that  title  may  be  freed 
from  claim 362 

13.  statute  providing  for  redemption  applies  to  sales  of  assigned  prop- 

14.  too  ancertain  to  be  execnted 545 

erty  under  decree  obtained  by  assignee  for  creditors 414 

15.  where  that  act  applies  sale  can  not  be  made  without  appraise- 
ment   414 

15.  not  necessary  that  judgment  should  direct  appraisement,  but  par- 
ticular judgment  virtually  forbade  appraisement  .    .  ....    414 

16.  commissioner  presumed  to  have  done  his  duty —sufficiency  of  re- 
port     419 

17.  error  of  judgment  on  part  of  appraisers 419 

18.  sale  not  set  aside  upon  guaranty  of  advanced  pi  ice 419 

19.  presumption  that  sale  was  properly  advertised,  arising  on  face  of 
report,  rebutted  by  commissioner's  testimony 419 

20.  sale  Ret  aside  because  not  shown  to  have  been  properly  adver- 
tised     419 

21.  confirmation  of  report  does  not  aid  void  judgment 456 

22.  response  of  purchaser  to  rule  was  in  effect  motion  to  set  aside  void 
judgment  and  entitled  him  to  appeal 456 

23.  failure  of  report  to  show  for  what  price  land  sold,  or  that  less 
than  whole  tract  was  offered 711 

24.  failure  of  purchaser  to  execute  bond 660 

25.  that  purchaser  holds  in  trust  for  another  not  declared  except  upon 
dear  and  satisfactory  evidence 685 

26.  error  in  judgment  as  to  manner  of  sale 740 

27.  fraud  of  plaintiff  admitted  by  demurrer  to  answer,  which  was  sus- 
tained—sale made  at  a  sacrifice  should  be  set  aside,  plaintiff  be- 
ing the  purchaser 742 

28.  lien  to  secure  re -investment  of  purchase  money 753 

29.  sale  of  equity  of  redemption  on  plaintiff's  motion 822 

30.  after  property  has  been  redeemed  by  debtor  plaintiff  can  not 
have  it  re-sold  to  pay  unpaid  balance  of  debt 847 

31.  amended  petition  treated  as  exceptions  to  report  of  sale  ....    860 

32.  sale  set  aside — defendant  not  entitled  to  credit  which  appears  on 
sale  bond  executed  by  purchaser 890 

33.  no  irregularity  in  manner  of  advertising  or  making  sale  in  partic- 
ular case 894 

34.  sale  not  invalidated  by  appraiser  becoming  purchaser 894 

35.  court  may  set  aside  sale  if  irregular,  although  made  in  conformity 

to   judgment 906 

36.  error  to  sell  large  body  of  land  without  offering  it  in  parcels — 
defendant  not  estopped  to  object,  although  sale  made  under  super- 
vision  of  counsel 906 

37.  purchaser  not  entitled  to  coats,  on  trial*  of  exceptions  if  sale  set 
aside 906 

38.  record  lost — conflicting  evidence  as  to  land  purchased 916 


Digitized  by 


Google 


32  INDEX. 

JUDICIAL  SALES— Continued.  PAOm. 

39.  discretion  of  commissioner — where  mistake  made  in  announcing 
purchaser,  sale   proceeded  with 917 

40.  creditor  may  have  execution  levied  after  sale  and  come  into  action 
and  file- exceptions  to  report 962 

41.  order  confirming  report  of  sale  is  final  judgment  which  can  not  be 

set  aside  after  expiration  of  term. 1C0S 

42.  failure  of  commissioner  to  notify  attorney  of  time  of  sale  sufficient 

to  defeat  confirmation 100ft 

48.  failure  to  oppose  confirmation 1006 

JURIES— See  Criminal  Law,  6;  Practice  in  Criminal  Cases.  1,  6;  Pre- 
sumptions, 1«— 

in  Louisville  Chancery  Court  not   entitled  to  pay 629 

JURISDICTION— See  Appeals.  6,  46,  50,  63,  70,  73;  Judgments,  11;  Plead- 
ing; Sales  of  Infants'  Real  Estate,  8;  Venue — 

1.  where  court  has  jurisdiction  of  subject-matter  right  to  object  on 
other  ground?  may   be   waived 224 

2.  of   misdemeanors 445 

3.  not  conferred  on  county  judge  by  act  giving  justice  of  the  peace 
jurisdiction  of  offense #    .    .  1021 

4.  of  action  to  vacate  patent  issued  by  Kentucky  to  land  in  Tennes- 
see under  a  compact  with  that  State 891 

LANDS— See  Ejectment. 

LANDLORD  AND  TENANT— See  Attachment  for  Rent;  Malicious  Prose- 
cution— 

1.  landlord  lost  statutory  Men  by  delay  in  issuing  distress  warrant, 
the  lien  under  which  was  inferior  to  mortgage  lien  acquired  prior 

to  its  issual 22$ 

2.  contract  of  tenant  to  pay  rent  when  he  "could  dispose  of  crop" — 
landlord's  lien  on  crop  as  against  purchaser 241 

8.  particular  acts  of  landlord  did  not  amount  to  eviction 812 

4.  tenant  and  sureties  made  liable  for  year's  rent  by  holding  over  .    814 

5.  evidence  insufficient  to  show  alteration  of  rent  bond 814 

6.  acceptance  of  mortgage  by  landlord  was  upon  sufficient  consider- 
ation, and  rent  was  due  at  time  fixed  therein 874 

7.  landlord  having  sued  to  enforce  his  statutory  lien,  abandoned  his 
mortgage  lien       874 

8.  attornment  of  tenant  to  stranger  is  void 64S 

9.  where  statement  of  landlord  shows  any  part  of  rent  has  been  due 
more  than  six  months,  distress  warrant  is  void S6S 

10.  landlord  may  assert  lien  in  action  to  settle  tenant's  estate  as  in- 
solvent  without  distress  warrant  or  attachment 363- 

11.  landlord,  having  taken  possession,  treated  as  re-entering  under 
provision  of  lease  and  not  under  purchase  under  void  warrant — 
rights  as  against  other  creditors  as  to  rents  after  re-entry,  and  as 

to  insurance  premiums,  repairs,  &c 364 

12.  landlord,  having  lien  on  all  tenant's  goods,  mast  first  bd  paid  out 

of  goods  upon  which  others  have  no  lien 364 

LETTERS— 

right  to  require  production  of  by    rule 980 

LEX  FOKI—&ee  Limitation. 

LEX  LOCI  COX rXACTrS—See  Conflict  of  Laws- 
controls  in  determining  whether  note  is  negotiable,  and  if  note  is  ne- 
gotiable by  that   law  it  will  be  so  treated  here  and  no  set -off  will 

be   allowed » 267 

LIBEL — See  Criminal  Law,  34;  Indictment. 
LICENSE— See  Mandamus-  - 

1.  to  retail  liquor- -special  statutes  giving  cities  and  towns  exclu- 
sive power  to  grant  license  to  sell  within  their  limits  not  re- 
pealed by  general  revenue  law 1031 
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2.  county  clerk's  receipt  for  State  tax  all  the  State  license  required  to 
authorize  city  to  grant  license,  and  clerk  may  be  compelled  by 
mandamus  to  give  receipt 1031 

3.  power  to  grant  license  to  retail  liquor  involves  discretion  to  re- 
fuse    1081 

LIENfl— See  Decedents'  Estates,  8;  Landlord  and  Tenant,  1,  7,  10,  12; 
Mechanics'  Liens;  Fledge;  Purchasers:  Sale  of  Personal  Property, 
9;  Subrogation,   3;  Tax  Sales,  3;  Vendor  and    Vendee,  3,  7,  17; 
Warehouse  Receipts —  ♦ 

1.  contract  for  lien  on  crop  not  planted  sustained  in  equity  against 
purchaser  with  notice 229 

2.  to  secure  advancements  not  perfected  by  wrongful  posession.  .    .    539 

3.  not  perfected  until  after  death  of  debtor  not  enforceable  against 
intervening  rights  of  decedent's  creditors 589-40 

4.  unrecorded  lien— effect  of  notice  to  execution  creditor 984 

5.  claims  maturing  pendente  lite — amended  petitions  stating  maturity 
treated  as  "suggestions  of  record"  and  no  summons  neces- 
sary  343 

6.  lien  note  maturing  after  sale  ordered  and  term  had  passed  treated 

as  maturing  pPndente  lite 343 

7.  two  notes  against  different  persons  secured  by  lien  on  same  land — 
both  liens  may  be  enforced    in  same  action 361 

8.  although  in  enforcing  various  liens  the  chancollor  has  erred  in  his 
conclusions  of  law,  the  judgment  will  not  be  reversed  if  the  result 
would  not  be  altered 864 

LIFE  ESTATES— See  Deeds,  9,  10,  11,  13;  Remainders- 
purchaser  from  life  tenant  can  not  show  by  parol  a  holding  contrary 

to  deeds  of  record  evidencing  the  title 1001 

LIMITATION-  See  Adverse  Posession;  Executions,  5;  Husband  and  Wife, 

15;  New  Trial;  Pleading,  40,  45;  Railroads,  8;  Sheriffs,   7;  Sureties; 

Usury,  3,  5— 

1.  as  to  sale  bonds— effect  of   order  staying  execution 8 

2.  sureties  in  sale  bond  not  released  by  failure  to  issue  execution  for 
one  year 39 

3.  how  pleaded 112,  150 

4.  presumption  that  party  to  whom  action  accrued  was  under  no 
disability 112 

5.  statute  having  commenced  to  run  continues 112 

6.  when  action  on  note  is  brought  by  administrator  defendant  need 
not  state  facts  showing  statute  was  not  suspended 112 

7.  time  in  which  suit  may  be  brought  not  extended  beyond  four 
years  after  death  of  person  to  whom  right  accrued  .    .  ...     112 

8.  where  several  notes  executed  for  purchase  price  of  land,  effect  of 
payment  on  one 112 

9.  saving  in  favor  of  infants 123 

10.  judgment  satisfied  by  sale  of  land  under  decree;  decree  after- 
wards set  aside  and  plaintiff  compelled  to  restore  proceeds  of 
land — judgment  not  barred,  although  no  execution  issued  for  fif- 
teen  years 268 

11.  statute  as  to  merchants' accounts  does  not  apply  to  items  not  con- 
cerning trade  of  merchandise 406 

12.  statute  does  not  apply  w  here  goods  sold  under  agreement  to  credit 
them  on  account 406 

13.  amended  petition  not  filed  within  statutory  period 417 

14.  censed  to  run  on  claims  against  lunatic  upon  filing  of  suit  to  settle 

his  estate 448 

15.  upon  claims  of  partners  against  each  other  growing  out  of  part- 
nership   • 448 

16.  agreement  to  pay  by  rendering  legal  services— limitation  did  not 
begin  to  run  iiiitil  promissor  refused  to  render  services 448 

vol.  10—3 
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39.  di  J*  ..ft/*  ^  by  widow  of  obligor  do   not  suspend 

T  .rfK* -  ^f    • *» 

40.  I0f/J'*r*#*tf  ■  •  ;/rieire  of  vendee  who  ask  for  deed 458 

t*' l*i&  p'l&tfW  *ae  trustee  of  an  express  trust 460 

41  ,<  ^^beP^^tioxi  brought  applies 499 

M>f/%f^Mrned •.499 

/*  K-for*'*  tto  rQn  npon  issuing  of  summons,  although  return- 

#-Z*<>€term 514 

&•  fbie  to  "'^Fery  of  land  barred  by  adverse  possession 525 

,t  Meti"" Mitrtion  law  in  charter  of  corporation  not  repealed  by 

Strfis***** M2 

*  ***?i»*flte  mav  De  relied  on  by  demurrer 542 

j£  ***Jr one  defendant  does  not  innre  to  benefit  of  others.  .    .    .    590 
$$.  P^fa'f  of  contract  period  falling  on  Sunday,  plaintiff  had  right 

*/.  ^  the  next  day 608 

^fieienoy  of  plea 637 

&'  'faction  against  railroad  oompany  for  damages  to  abutting  prop- 

**  eity  from  construction  and  operation  of  road 677-78 

^  did  not  run  against  remaindermen  until  life  tenant  died,  690,  737,  871 

*\.  thirty  years'  statute  construed 701 

Hi]  where  wrong  party  is  sued  plaintiff  can  not  bring  in  proper  party 

by  amendment  after  statute  has  run -    896 

S$,  action  for  purchase  price  of  land  recited  in  deed  is  upon  "  contract 

in  writing  " 958 

34.  new  promise  to  remove  bar  must    be  made  to    creditor  or  his 

agent 1058 

UQUOR  SELLING — See  License;  Local  Option;  Mandamus,  8 — 

1.  sales  by  druggists,  "  Druggist  Act "  construed 490 

2.  no  penalty  for  between  May  17,  1886,  and  March  81,  1888  .    .721,  815 

3.  right  of  each  of  several  partners  in  distillery  to  sell 938 

LIS  PENDENS— 

lost  by  delay  in  prosecution  of  suit 750,  752 

LOCAL  OPTION— 

1.  where  in  force  other  laws  against  liquor  selling  repealed  .    .    .  280,  307 

2.  indictment  must  allege  facts  showing  law  to  be  in  force 307 

3.  evidence  that  defendant  had  license  from  United  States  is  incom- 
petent. .  ' \ 307 

4.  certificate  of  examining  board  not  sufficient  evidence  that  election 

was  properly  held 307 

5.  may  be  voted  on  at  election  for  justice  of  the  peace 407 

6.  repealed  by  new  town  charter  in  so  far  as  it  affected  particular 
town 407 

7.  local  act  for  * 'District  No.  3  in  Garrard  county"  construed  ....    561 

8.  act  to  take  effect  when  approved  by  majority  of  votes  east — allega- 
tion that  it  was  approved  by  majority  of  voters  of  county — com- 
petency  of  evidence 594 

9.  title  of  particular  act  sufficient 561,  595 

10.  time  when  operation  of  law  begins 595 

11.  evidence  in  particular  case  sufficient  to  oonvict 595 

12.  sufficiency  of  indictment  under  local  option  law 681 

13.  right  of  civil  district  to  prohibit  sale  of  liquor  not  taken  away  by 
particular  charter  of  a  town  in  the  district 681 

14.  county  judge  oan  not  limit  or  extend  by  his  order  the  question  to 

be  voted  on  ... ' 683 

15.  words  at  head  of  poll-book  are  sufficient  if  they  indicate  how  the 
voters   voted 683 

16.  effect  of  certificate  of  officers  of  election    ....  - 595,  683 

17.  time  of  election  immaterial  if  law  in  force  at  time  of  sale  ....    683 

18.  failure  of  special  statute  to  provide  board  for  comparing   polls, 
Ac. — duty  devolved  on  board  provided  by  general  law 874 
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LOCAL  OPTION— Continued.  paob. 

19.  officers  who  were  candidates  for  re-election  not  authorized  to  cer- 
tify result]  . 874 

20.  local  act  providing  for  vote  to  be  taken  as  required  by  general 
law  without  providing  what  should  be  the  effect  of  the  vote  if 
against  the  sale  of  liquor 561 

LOST  RECORDS— 

how  supplied 711,  873 

LOST  WRITING8— See  Bills  and  Notes,  8. 
LOTTERIES— 

1.  franchise  can  not  be  assigned  and  divided,  but  another  may  be 
permitted  to  enjoy  profits 847 

2.  court  will  not  put  in  hands  of  receiver 347 

LUNATICS — See  Dower,  7;  Fraud,  1 ;  Imbeciles;  Limitation,  14;    Revivor, 

3— 

action  not  dismissed  because  plaintiff  is  lunatic 401 

MALICIOUS  PROSECUTION— 

1.  for   attempting  to  evade  payment  of  toll — competency  of  evidence 

in  action  for 687 

:2.  particular  record  supports  allegation  that  plaintiff  was  tried  and 

acquitted 638 

■3.  probable  cause  properly  defined  in  instruction 638 

4.  execution  of  indemnifying  bond  by  plaintiff  in  distress  warrant 
does  not  preclude  defendant  from  bringing  an  action  for  mali- 
ciously suing  out  distress  warrant 775 

5.  malice  inferred  from  absence  of  probable  cause 1062 

6.  verdict  for  $2,500  not  excessive 1062 

MANDAMUS— See  County  Courts,  3— 

1.  mayor  and  council  of  city  compelled  by,  to  levy  tax 40 

2.  to  compel  city  council  to  levy  tax 724 

3.  does  not  lie  to  compel  connty  judge  to  grant  license  to  sell  liquor, 

ns  he  has  a  discretion 811 

MARRIED  WOMEN— See  Husband  and  Wife;  Judgments,  17;  Wills,  8— 

1.  ratification  of  contract  after  becoming  discovert  not  binding    .    .    540 

2.  her  separate  estate  not  bound' for  note  executed  by  partner.  .    .    .    543 
8.  no  personal  judgment  against  administrator  on  note  executed  by,  732 

4.  power  to  make  will 952 

5.  county  court  should  subject  will  of,  unless  it  appears  estate  was 
such  as  the  statute  empowered  testatrix  to  devise  .    . 952 

6.  decree  to  trade  as  feme  sole  not  void  if  notice  was  published  .    .    .  1052 

7.  may  become  surety  for  husband  under  such  decree 1052 

8.  failure  to  understand  effect  of  such  decree  does  not  render  it 
void 1062 

9.  power  of  attorney  by  married  woman  void 457 

10.  can  not  take  advantage  of  their  own  wrong 641 

11.  title  bond  executed  by  married  woman  void 849 

MARSHAL— See  Officers. 

MARSHALING  ASSETS— See  Landlord  and  Tenant,  12. 
MASTER  AND  SERVANT— See  Railroads— 

1.  master's  promise  to  repair  defective  machinery  places  risk  on 
him 209 

2.  railroad  liable  where  engineer  on  one  train  injured  by  negligence 

of  engineer  on  another— maxim  respondeat  superior  applies  .    .    .    170 
8.  liability  of  master  where  he  has  employed  inoompetent  servant  .  .  248 

4.  wrongful  discharge  of  servant — necessary  allegations  in  petition 

to  recover  therefor 687 

5.  servant  not  entitled  to  reoover  for  neglect  of  fellow  servant   .   .    .    970 
MEASURE  OF  COMPENSATION— See  Quantum  Meruit. 
MECHANICS'  LIEN— 

1.  where  materials  purchased  to  be  used  in  constructing  several 
houses 41 
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MECHANICS'  LIEN— Continued.  page. 

2.  application  of  payments 41 

3.  under  particular  contract  court  could  only  rent  out  property  until 
debt  was  satisfied 402 

4.  construction  of  law  applicable  to  Louisville  and  Jefferson  county.  773 
MENTAL  CAPACITY— See  Deeds,  5— 

defease-  of  want  of  not  sustained 967 

MISJOINDER— See  Indictment,  7.  8;  Joinder  of  Actions. 
MISTAKE— See  Benefit  Societies,  2:  Judicial  Sales,  11;  Taxation,  29— 

1.  allegation  as  to  in  drafting  contract   not  sustained  by  proof  .    .    .     155 

2.  recovery  of  money  paid  by  mistnke      635 

MONUMENTS— See  Contracts,  16. 

MORTGAGES— See  Assignment,  7;  Conflict  of  Laws;  Criminal  Law, 
36;  Estoppel,  1.  3;  Frauds,  Statute  of,  3;  Fraudulent  Convey- 
ances, 1;  Homestead,  12,  13;  Liens,  4;  Pledge;  Sureties;  19; 
Warranty  — 

1.  what  necessary  to  enable  mortgagee  to  recover  possession  of 
mortgaged  personalty        77 

2.  action  by  mortgagee  to  recover  possession  of  property  from 
officer  who  had  levied  execution — petition  dismissed — error  to 
give  defendant's  attorney  lien  for  more  than  amount  of  execu- 
tion    78 

3.  provision  for  payment  of  attorney's  fee  and  trustee's  commis- 
sions is  void,;  intervention  of  trustee  does  not  make  such  a  pro- 
vision valid 156 

4.  rights  of  holder  of  unrecorded  mortgage  as  against  execu- 
tion lien  . 1517 

5.  where  mortgagee  permits  sales  and  replenishment  of  mortgaged 
stock  of  goods,  burden  on  him  to  show  goods  covered  by  mort- 
gage      332 

6.  instrument  enforced  as  mortgage  where  so  intended :  form  is  im- 
material         364 

7.  mortgage  on  stock  of  goods  giving  lien  on  additions  to  be  made 
valid  as  between  parties  as  to  such  additions — stock  having  been 

,  sold  at  instance  of  creditors,  they  must  clearly  identify  goods 
sold  as  additions  to  mortgaged  stock  before  they  can  claim  pro- 
ceeds  ....  364 

8.  mortgagee  entitled  upon  payment  to  written  release,  duly 
acknowledged 47S 

9.  to  secure  future  advances 591 

10.  provision  that  debt  is  to  become  due  upon  failure  to  pay  taxes  on 

mortgaged  property  is  enforceable 1012 

MUNICIPAL  CORPORATIONS-See  Turnpikes,  3— 

1.  power  to  pass  ordinances  implied,  but  not  power  to  tax  or  pre- 
scribe fines,  or  to  create  debt  where  town  has  no  funds 4O0 

2.  no  power  to  create  debt  for  street  improvements  where  citizens 
may  be  called  on  to  work  the  streets 400 

3.  contract  by  city  to  furnish  water  in  consideration  of  right  of  way 
to  lay  water  pipes — city  has  no  right  to  sever  connection  with 
reservoir  and  may  be  enjoined,  as  may  water  company  claiming 
under  it,  and  both  are  proper  parties  to  action 462 

4.  water  company  regarded  as  having  notice  of  contract  spread  on 
records  of  city  council  and  incorporated  in  grant  of  right  of 
way  .    : 462 

5.  right  of  taxpayer  to  enjoin  misappropriation  of  public  funds    .    .    591 

6.  general  laws  operate  in,  unless  otherwise  clearly  provided    ....    617 

7.  general  grant  of  power  does  not  authorize  city  to  make  ordi- 
nance punishing  act  made  punishable  by  laws  of  State 617 

8.  provision  in  charter  creating  police  court  is  valid,  although  noth- 
ing in  title  of  act  to  suggest  the  provision 938 

9.  rule  against  to  compel  repair  of  street 9S9 

10.  power  to  employ  attorney :    .    .    .  984 
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NATIONAL  BANKS— See  Banks,  5;  Taxation,  7.  page. 

NAVIGATION— 

1.  right  of  State  Legislature  to  authorize  building  of  bridge  ....    625 

2.  grant  to  railroad  company  to  bridge  Green  and  Barren  rivers  valid 
against  navigation  company,  and  the  latter  can  not  complain  of    ' 
obstruction  in  repairing  bridge 625 

NEGLIGENCE— See  Damages,  1;  Evidence,  20,  34;  Master  and  Servant; 
Pleading,  42;  Railroads — 

1.  contributory  negligence  must  be  pleaded  by  defendant 65 

2.  verdict  will  not  cufe  failure  to  plead  contributory  negligence ...      65 

3.  concurrent  negligence — plaintiff  allowed  to  recover,  although  neg- 
ligent        65 

4.  action  under  statute  for  wilful  neglect — what  must  be  alleged     .    .      68 

5.  death   from    liquor   given    by    another — no  action  for  wilful  neg- 
lect        68 

•6.  action  under  statute  for  wilful  neglect  can  not  be  brought  by  the 
father  of  the  person  killed 198,  321 

7.  personal  representative  alone  can  sue  under  sec.  1,  chap.  57,  Gen. 
Stats ■ 198 

8.  of  railroad  company  at  crossing  only  ordinary,  and  not  gross  or 
wilful 528 

9.  particular  averments  not  good  as  plea  of  contributory  negli- 
gence .    .  554 

10.  right  to  plead  contributory  neglect  in  an  actions  for  wilful  neglect,  554 

11.  particular  facts  do  not  show  negligence  in  packing  of  fish  ....    591 

12.  defendant  guiltv  of  wilful  neglect  can  not  plead  contributory  neg- 
lect   " 721 

13.  instructions  defining  gross  and  wilful  neglect  not  abstract  ....    721 

14.  in  action  for,  special  verdict  entitled  defendant  to  judgment  .    .    .    966 

15.  degree  need  not  be  alleged:  it  is  matter  of  proof 211 

16.  gross  negligence  defined —conductor  grossly  negligent  in  per- 
mitting movement  of  train  while  brakeman  was  making  coup- 
ling  212 

17.  in  action  for,  it  was  not  error  to  refuse  to  direct  jury  to  find 
whether  injury  resulted  from  accident 212 

18.  in  action  under  statute  for  wilful  neglect  plaintiff  may  recover  for 
ordinary  neglect,  although  petition  does  not  allege  that  the  de- 
cedent was  not  in  defendant's  employment  614 

NEGOTIABLE   INSTRUMENTS— See   Banks,  3,  4,  6;  Bills   and  Notes; 
Bills  of  Lading — 

1.  note  not  negotiable  unless  actually  discounted 187 

2.  diversion  of  accommodation  paper  from  purpose  for  which  it  was 
given 235,  396 

3.  to  change  liability  of  parties  from  what  it  appears  on  bill  allega- 
tions and  evidence  must  be  specific        1062 

4.  one  who  endorsed  bill  jointly  with  one  who  was  both  drawer  and 
payee  not  liable  to  the  latter 1062 

5.  effect  of  endorsement  made  at  instance  of  acceptor  and  for  his 
credit 1062 

NEW  TRIAL— See   Appeals,   18,   24,  61,  74;  Practice  in  Civil  Cases,  20; 
Verdict,  6— 

1.  motion  must  be  made  in  three  days,  although  jury  waived — time 
not  extended  by  court's  failure  to  separate  conclusions 117 

2.  affidavit  not  sufficient  to  show  that  appellant  was  prevented  by 
unavoidable  accident  from  making  motion  in  three  days    ....    359 

3.  on  ground  of  newly-discovered  evidence  properly  refused     .    .  399,  587 

4.  action  for  barred  after  three  years 460 

5.  ruling  upon  objection  to  pleading  need  not  be  made  ground  for,  153 

6.  lost  record  found — want  of  diligence  in  search 724 

7.  particular  grounds  too  general 726 

&.  Sundays  not  counted  in  estimating  time  for  making  motion  .    .    .    787 
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NEW  TRIAL— Continued.                                              .               . "                    pack. 
9.  where  grounds  for  point  out  certain  instructions   as   erroneous, 
objections  to  all  others  are  waived 1034 

10.  properly  granted  in  independent  action  for 767 

11.  in  action  for,  error  to  hear  whole  case  on  merits 768 

12.  in  action  for,  motion  for  new  trial  not  necessary 768 

18.  granted  to  wife  because,  by  husband's  neglect,  real  defense   was 

not  made 769 

14.  too  late  to  file  additional  grounds  after  motion  overruled     .    .    -   .    358 
NEXT  FRIEND— See  Persons  of  Unsound  Mind,   1,  2;  Practice  in  Civil 

Cases,  10;  Sales  of  Infants'  Real  Estate,  6,  7. 
NOTICE — See  Agents,  4;  Banks,  7;  Deeds,  8;  Fraudulent  Conveyance**, 
1,  15;  Garnishment,  4;  Liens,  4;  Municipal  Corporations,  4;  Pur- 
chasers, 1;  Warehouse  Receipts,  1. 
NUI8ANCE— See  Criminal  Law,  43,  44,  53;  Fences;  Indictment,  12,  13, 
20— 

1.  use  of  vacant  lot  for  pasturing  breachy,  noisy  animals,  causing 
annoyance  to  neighbors 685- 

2.  may  exist  as  the  result  of  a  single  act 723 

3.  public  nuisance  may  become  private  nuisance 100ft 

NULLA  BONA— See  Fraudulent  Conveyances,  10,  16— 

necessity  for  return  of  in  order  to  maintain  certain  actions    ....    367 
NUNC  PRO  TUNC  ORDERS— See  Bills  of  Exceptions,  8. 
OFFICERS— See  Schools;  Sheriffs;  Sureties— 

under  particular  town  charter  marshal  not  entitled  to  collect  taxes 
without  executing  distinct   bond  as  taxcollector,  and  a  collector 
other  than  marshal  having  been  appointed,  presumption  that  it 
was  done  after  marshal's  time  for  teadering  bond  had  expired  .   .    162 
ORDERS- 

agreement   by   drawee  to  pay   when  indebtedness  to  drawer   should 

reach  amount  of 585* 

PARENT  AND  CHILD— 

1.  what  must  be  proved  to  enable  son  to  recover  of  father  compen- 
sation for  services 281 

2.  father  liable  for  necessaries  (board)  furnished  child 239 

3.  right  to  custody  of  child  determined 454 

PARTIES  TO  ACTIONS— See  Actions,  2,  3;  Assignments  by  Operation 

of  Law,  8;  Banks,  1;  Carriers,  6;  Corporations,  7;  Decedents'  Es- 
tates, 8;  Ejectment,  3;  Judgments,  12;  Municipal  Corporations,  3; 
Negligence,  6,  7;  Remainders.  2 — 

1.  in  action  to  sell  property  held  in  trust  for  creditors  .    .    .    .   #  .    .   414 

2.  nominal  payee  of  note  not  necessary  party  to  action  by  holder.  .    396 
8.  in  action  to  reform  deed  remaindermen  were  necessary  parties  .    .    658 

4.  person  with  whom  contract  is  made  for  another's  benefit  proper 
person  to  sue — beneficiary  not  necessary  or  proper  party    ....    684 

5.  particular  defendant  improperly  joined 818 

6.  when  grantor  not  necessary  party  to  action  to  reform   deed   .   .    .    99ft 
PARTITION— See  Descent  and  Distribution,  2,  3— 

1.  report  of  commissioners  subject  to  exception  only  because  judg- 
ment was  disregarded 72 

2.  right  of  one  who  was  not  a  party  to  proceeding  for  partition  to 
have  a  re-division 931 

3.  parol  division  of  land  conferred  no  right 931 

4.  right  of  one  who  has  made  improvements  to  have  that  part  of 
land  allotted  to  him 588 

PARTNERSHIP— See  Contracts,  6;  Limitation,  15;  Set-off,  7— 

1.  one  partner  can  not  sell  definite  interest  in  partnership  realty, 
and  where  he  undertakes  to  do  so  is  not  liable  for  damages  for 
failing  to  comply 38 

2.  particular  contract  as  to  stallion  made  parties  joint  owners  and 

not  partners — rights  of  attaching  creditors  determined 155. 
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PARTNERSHIP— Continued.  paoje. 

3.  one  partner  denied  relief  against  party  who  has  partnership 
assets  taken  in  payment  of  individual  debt  of  the  other  partner,  193 

4.  partner's  ratio  of  interests  may  be  left  to  be  determined  by  what 
they  may   contribute — particular  contract   valid 197 

5.  partner  can  not  bind  co-partner  by  note  for  firm  debt  after  notice 
of  dissolution,  but  action  on  account  not  barred  by  judgment  for 
defendant  in  suit  on  note— effect  of  allegation  that  when  plaintiffs 
accepted  note  they  released  defendant  .    .  281 

6.  action  by  surviving  partner  agsinst  estate  of  deceased  partner  for 
settlement — claim  being  stale  should  be  clearly  proved 239 

7.  for  purchase  of  notes  did  not  end  until' notes  were  collected  .    .    .    448 

8.  partner  not  bound  for  advances  made  to  firm  with  knowledge  that 

he  was  not  to  be  responsible 726 

9.  allowance  of  interest  in  settlement  of  accounts 748* 

10.  several  judgments  may  be  rendered  against  each  partner,  and  joint 
judgment  may  be  reversed  as  to  one  and  affirmed  as  to 
other 778 

11.  sale  by  partner  of  his  interest  to  stranger — liability  of  out-going 
partner  for  amount  paid  of  old  firm's  debts 545 

12.  liability  of  partner  upon  contracts  made  by  remaining  members 

of  firm  after  his  withdrawal 670 

18.  liability  of  dormant  partner 570 

14.  commissioner's  settlement  of  accounts  being  unsatisfactory  as  to 
some  items,  judgment  reversed  as  to  them  and  a  reference  to 
book-keeper  ordered 833 

15.  deposit  by  partner  of  money  belonging  to  his  wife — other  part- 
ners not  liable  to  wife  after  money  withdrawn  by  husband.  .    .    .    936 

16.  settlement  of  accounts  by  commissioner  sustained  .......    947 

17.  partner  not  allowed  to  profit  by  his  failure  to  keep  accurate  ac- 
counts   947 

PARTY  WALLS— See  Injunctions,  3— 

defined,  and  rights  of  parties  as  to  use  of  determined 445-6 

PASSWAYS— See  Adverse  Posession,  4,  9  — 

1.  grantee  permitting  obstruction  can  not  claim  new  way 281 

2.  change  amounting  to  a  destruction  will  not  be   allowed 543 

8.  adverse  possession  of 760 

4.  jury  having  awarded   damages  for  past  obstruction,  the  action 

being  then  transferred  to  equity,  the  court  properly  enjoined  fu- 
ture obstruction      593 

PATENTS— See  Water  Courses- 
issued  to  one  who  is  dead— heirs  take  title 784 

PAYMENT— See  Bills  and  Notes,  9;  Burden  of  Proof,  1,  5;  Limitation, 
8;  Mechanics'  Liens,  2;  Usury,  7 — 

1.  plea  of  need  not  state  how  payment  was  made 78 

2.  defendant  having  received  credit  in  one  action,  although  by  mis- 
take, estopped  to  claim  same  credit  in  another  action 320 

•  3.  presumption  of  payment  arising  from  lapse  of  time  rebutted  by 

existence  of  notes 458 

4.  answer  not  good  as  plea  of  entire  payment .    818 

5.  plea  sustained  by  evidence 819 

6.  defendant  entitled  to  credit  for  amount  paid  to  discharge  lien  on 
property  for  which  note  was  executed 819 

7.  application  of,  when  creditor  holds  several  debts —creditor  en- 
forced lien  which  he  held  for  security  of  all  his  debts— rights  of 
surety  in  one  of  the  debts  as  to  application  of  proceeds  .    .   •  199,  235 

8.  may  be  applied  by  creditor  in  absence  of  direction,  but  must  be 

to  enforceable  demand  and  not  to  usury 440 

PENITENTIARY— See  Convicts. 
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PEREMPTORY  INSTRUCTIONS—  page. 

1.  for  defendant  in  particular  criminal  case  was  proper 412 

2.  error  in  giving  not  prejudicial 450 

3.  proper  in  particular  case 526 

PERJURY— See  Criminal  Law,  22. 

PERSONAL  PROPERTY— See  Actions  to    Recover  Personal   Property: 

Sales  of  Personal  Property. 
PERSONS  OF  UNSOUND  MIND— See  Imbeciles;  Lunatics— 

1.  right  to  sue  by  next  friend 478 

2.  proper   procedure  where  one   for    whom  action  purports   to   be 
brought  by  next  friend  insists  that  he  is  not  of  unsound  mind  .    .    478 

PHYSICIANS— See  Criminal  Law,  63,  64- 

suit  on  note  executed  in  consideration  of  surgical  operation — what 
plaintiff  was  required  to  prove  under  pleadings 157 

PLEADING — See  Actions  to  Recover  Personal  Property;  Allegation  and 
Proof;  Appeals,  1 ;  Assignment,  13;  Assignments  for  Creditors,  11: 
Attorney  and  Client,  5;  Bankruptcy,  1;  Bills  and  Notes,  4;  Con- 
tracts, 8,  17;  Corporations,  8;  Deeds,  28;  Executions,  1;  Exemp- 
tions, 5;  Exhibits;  Fraud,  Statute  of,  1;  Guardian  and  Ward,  7; 
Imbeciles.  1;  Judgments,  20;  Liens,  5;  Limitation,  8,  25,  26.  28: 
Master  and  Servant,  4;  Negligence,  18;  Payment,  1,  4;  Practice 
in  Civil  Cases,  5,  9,  16;  Prejudicial  Errors,  2?  Railroads,  9;  lies 
Adjudicate,  10;  Revivor,  4:  Sales  of  Personal  Property,  1;  Slander 
and  Libel,  1,  11,  12;  Street  Improvements,  4,  5;  Taxation.  25; Tax 
Sales,  8;  Warranty,  1 — 

1.  particular  averment  a  conclusion  of  law  and  properly  stricken 
out .    .  10 

2.  treated  as  alleging  particular  fact,  although  not  alleged  in  terms*     23 

3.  the  improbability  of  facts  alleged  not  considered  on  demurrer  .    .      37 

4.  plea  must  clearly  appear  to  be  false  to  constitute  sham  plea  ...      38 

5.  evidence  and  not  fact  alleged  in  particular  case 38 

6.  sufficiency   of  answer  relying   on  former   judgment  on   same   lia- 
bility        40 

7.  under  old  Code  no  reply  necessary 77 

8.  question  as  to  defect  of  parties  should  be  raised   by  special  de- 
murrer     78 

9.  blanks  required  to  be  filled  on  motion  and  not  by  demurrer.  .    .       79 

10.  general  issue  abolished — denial  that  defendant  is  indebted  not 
good 151 

11.  consideration  being  denied,  not  necessary  to  deny  alleged  agree- 
ment          ....  153 

12.  facts  admitted  by  pleadings  in  particular  case  .        157 

13.  denial  that  defendant  had  knowledge  or  information  sufficient  to 
form  a  belief  good  in  particular  case 197 

14.  allegation  may  be  avowedly  made  on  information 197 

15.  the  word  "charges"  means  alleges 197 

16.  denial  that  there  was  ever  any  indebtedness  and  plea  of  payment 
not  inconsistent 197 

17.  court  may,  upon  or  without  motion,  require  party  to  elect  be- 
tween inconsistent  pleas,  but  can  not  elect  for  him  or  strike  out 
both    pleas 197 

18.  objection  that  pleading  is  indefinite  not  made  by  general  de- 
murrer     271 

19.  defect  cured  by  verdict 280,  445 

20.  particular  allegation  the  allegation  of  an  erroneous  legal  conclu- 
sion      281 

21.  amended  petition  offering  to  file  written  contract,  whereas  original 
petition  did  not  aver  that  contract  was  in  tcriting%  properly  re- 
fused   "  .    .    318 
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PLEADING— Continued.  page. 

22.  action  on  foreign  judgment — foreign  record  not  properly  authen- 
ticated— error  to  render  judgment  on  account  recitud  as  basis  of 
foreign    judgment 318 

23.  plaintiff  should  have  been  allowed  to  file  amended  petition  and 
plead  limitation  after  court  indicated  opinion 318 

24.  sufficiency  of  denial  of  "knowledge  or  information" 293 

26.  petition  and  amendment  set  out  only  one  cause  of  action — the  con- 
version of  property  in  which  plaintiff  had  an  interest,  that  interest 
being  merely  stated  differently  in  the  two  pleadings 823 

26.  where  amended  petition  setting  up  new  cause  of  action  had  been 
filed,  motion  to  strike  from  files  properly  overruled      323 

27.  construction  of  provision  of  Code  requiring  want  of  legal  capacity 

to  sue  to  be  taken  advantage  of  by  special  demurrer    ......    360 

28.  one  can  not  sue  on  bond  and  recover  on  different  cause  of  ac- 
tion   360 

29.  answer  traversing  legal  conclusion  resulting  from  admitted  facts 
not  good 362 

30.  after  protracted  litigation  and  hearing  on  merits  pleadings  lib- 
erally construed 862 

31.  departure  in  reply — pleading  of  equitable  matter  in  avoidance  or 
estoppel 873 

32.  plaintiff  need  not  show  that  nothing  has  transpired  since  execu- 
tion of  contract  that  would  excuse  defendant  from  complying  .    .     380 

33.  must  be  construed  as  a  whole  and,  if  possible,  so  as  to  sustain  the 
verdict 400 

34.  failure  to  deny  allegation  cured  by  verdict 401 

35.  plaintiff  allowed  to  file  reply  on  return  of  case .    402 

86.  particular  averment  was  mere  legal  conclusion 445,  872 

37.  denial  of  agreement  "for  any  time  whatever"  sufficient  denial  of 
agreement  for  particular  year 447 

38.  variance  between  pleading  and  exhibits  as  to  location  of  land  .    .    470 

39.  plea  of  nnn  est  factum  insufficient 499 

40.  plea  of  limitation  defective,  but  defect  cured  by  reply 497 

41.  law  of  another  State  must  be  pleaded 499 

42.  in  action  against  railroad  for  loss  of  life  by  wilful  neglect  ....    514 

43.  petition  for  assault  must  allege  facts  constituting  assault .       .  523,  525 

44.  failure  to  deny  general  allegation  was  immaterial,  a  more  specific 
allegation  being    denied 526 

45.  requisites  of  petition  where  action  for  fraud  brought  after  five 
years 581 

46.  petition  to  recover  for  goods  furnished  and  labor  performed  de- 
fective—defect cured  by  verdict 545 

47.  reply  which  in   effect  corrected  an  allegation  in  petition  was  not 

a  departure,  and  should  have  been  filed 588 

48.  answer  objecting  to  jurisdiction  of  person  does  not  enter  appear- 
ance, and  objection  to  jurisdiction  not  waived  by  answering  to 
merits  under  protest 646 

49.  party  may  deny  making  contract  and  yet  rely  on  any  defense  he 
has  to  the  contract  alleged 718 

50.  failure  to  allege   when  plaintiff,  a  corporation,  was  incorporated, 

or  how — objection  should  have  been  by  motion 725 

51.  averment  that  defendant  could  have  sold  tobacco  at  a  certain  ad- 
vance was  mere  conclusion      734 

52.  petition   alleging   no  part   of  claim  has  been  paid    "except 

dollars  "  not  good 776 

63.  particular  defect  reached  only  by  motion 814 

54.  sufficiency  of  petition  in  action  to   recover  price  of  bricks  made 

for  defendant 817 

€6.  refusal  to  strike  out  part  of  answer  was  not  prejudicial,  plaintiff 

failing  to  make  out  his  case 863 
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PLEADING— Continued.  paok. 

56.  construed  most  strongly  against  pleader 872 

57.  demurrer  waived  by  failure  to  have  court  act  upon  it 889 

58.  sufficiency  of  petition  by  brothers  and  sisters  of  a  decedent  to  re- 
cover as  his  heirs — averment  that  plaintiff's  are  4ithe  only  heirs" 

a  conclusion  of  law 905 

59.  petition  on  note  must  allege  promise  to  pay 936 

60.  pleading  filed  in  vacation  recognized  as  part  of  record 937 

61.  in  action  to  mate  devisee  liable  for  testator's  debt,  the  prayer  for 
proper  relief  authorized  sale  of  land  devised  instead  of  personal 
judgment 948 

62.  even  though  court  erred  in  refusing  to  require  plaintiff  to  elect, 
defendant  can  not  complain  if  it  worked  out  equitably 963 

68.  failure  to  allege  promise  in  action  on  note — objection  waived  by 
.  failure  to  demur 686 

64.  defect  in  petition  cured  by  verdict  for  plaintiff 637 

65.  answer  and  amended  answer  inconsistent— inconsistent  allegations 

of  former  property  stricken  out 637-8 

66.  amended  petition  offered  during  trial  should  have  been  filed  .    .    874 

67.  assignee  suing  on  assigned  note  entitled  to  benefit  of  assignor's 
reply 875 

PLEDGE— See  Sureties— 

1.  pledge  in  actual  possession  not  affected  by  mortgage 815 

2.  particular  acts  amounted  to  transfer  of  possession  of  pledgee  .    .    815 
POLICE  COURTS -See  Courts,  1. 

POSSESSION— See  Adverse  Possession;  Deeds,  15;  Pledge;  Sales  of  Per- 
sonal Property,  9 — 
change  of,  sufficient  in  particular  case  to  make  gift  from  father  to 
son  good  against  creditors 819 

POWER  OF   ATTORNEY— See  Married  Women,  9;    Practice  in   Civil 
Cases,  12,  13— 
to  represent  creditors  in  bankrupt  proceedings  construed 986 

PRACTICE  IN  CIVIL  CASES- See  Actions,  4;  Appeals;  Bill*  of  Excep- 
tions; Demand;  Evidence,  27,  HO,  35,  49;  Instructions  to  Jury; 
Sureties;  New  Trial;  Passways,  4;  Persons  of  Unsound  Mind; 
Pleading;  Presumptions;  Revivor;  Sales  of  Infants'  Real  Estate, 
6;  Verdict— 

1.  transfer  to  ordinary  docket  of  legal  issues  in  equity  action  ...       31 

2.  weight  given  verdict  of  jury  where  there  is  such  a  transfer  ...       31 

3.  weight  given  judgment  of  chancellor.  .    .  240,  242,  447,  495,  565,  871 

4.  whether  deposition  taken  in  another  case  was  read  as  admission 
against  appellant  in  his  absence  can  only  appear  by  bill  of  excep- 
tions   322 

5.  where  demurrer  to  answer  sustained,  and  leave  not  asked  to  amend, 
proper  to  render  judgment  for  plaintiff 380 

6.  denial  of  concluding  argument  to  party  entitled  is  reversible 
error  381 

7.  premature  submission— party  objecting  need  not  afterwards  make 
motion  to  set  aside  judgment 388 

8.  where  mandate  filed  in  open  court  no  notice  required 430 

9.  petition  seeking  division  of  land  need  not  be  verified 435 

10.  failure  of  next  friend  to  file  required  affidavit 435 

11.  writing  by  heirs  consenting  to  sale  of  land  did  not  enter  their  ap- 
pearance to  action  for  that  purpose 456 

12.  authority  to  enter  appear* nee  is  void  if  given  before  action 
brought 456 

13.  evidence  as  to  free  execution  of  writing  authorizing  entry  of  ap- 
pearance    456 

14.  motion  to  transfer  to  common  law  docket  came  too  late 574 

15.  separation  of  findings  not  necessary  in  equity 574 
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PRACTICE  IN  CIVIL  CASES— Continued.  paob. 

16.  presumption  that  time  was  given  defendant  to  plead  farther  upon 
overruling   demurrer  to  role 66O 

17.  misconduct  of  counsel  in  argument  not  considered  on  appeal,  no 
objection  or  exception  being  taken  at  time 1035- 

18.  order  of  introduction  of  testimony  where  several  issues  pre- 
sented. " 1049 

19.  where  lands  sold  to  satisfy  liens  not  error  to  direct  payment  of 
unsecured  debt  out  of  proceeds .        1052 

20.  action  of  court  in  setting  aside  verdict  for  appellant  not  reviewed 
on  appeal  in  absence  of  bill  of  exceptions  embracing  evidence 
heard  on  that  trial ' .    858 

PRACTICE  IN  CRIMINAL  CASES— See  Criminal  Law,  6,  9,  25.  56,  66; 
Evidence,  4,  80,  85;  Verdicts,  1— 

1.  no  error  to  allow  jury  to  take  indictment,  although  former  verdict 

of  guilty  indorsed 70 

2.  when  defendant  offers  himself  as  witness  his  general  moral  charac- 
ter may  be  impeached 102 

8.  where  venue  is  not  proved  court  should  hear  evidence  to  deter- 
mine the  jurisdiction,  so  that  the  case  may  be  transferred  ....    167 

4.  ground  upon  which  judgment  can  be  arrested 175 

5.  provisions  of  Code  as  to  presentment  of  indictment  complied 
with 178 

6.  defendant  need  not  be  present  each  time  jury  returns  to  consult- 
ing room 181 

7.  court  can  not  be  required  to  exclude  from  court  room  attorneys 
who  are  witnesses 582 

8.  examination  of  witnesses — delay  of  State  in  procuring  witness  .    .    74ft 
PREJUDICIAL  ERRORS— See  Appeals,  23,   26,  42,  48;  Continuance,  6; 

Criminal  Law.  6.  29,  81,  60,  68.  69;  Damages,  12;  Dying  Declara- 
tions, 4;  Ejectment,  9;  Evidence,  10,  15,  83,  87,  43,  47;  Garnish- 
ment, 1;  Instructions,  5,  10,  11;  Liens,  8;  Peremptory  Instructions, 
2;  Pleading,  55,  57,  62;  Practice  in  Civil  Cases,  6;  Railroads,  81; 
Verdicts,  1 — 
1.  setting  aside  one  order  of  sale  and  entering  another  not  preju- 
dicial   343 

%.  failure  to  give  time  to  answer  not  prejudicial 343 

PRESUMPTIONS— See  Alteration  of  Written  Instruments:  Appeals,  39, 
55,  62;  Attachments  for  Rent,  8:  Damages,  13;  Deeds.  4,  14; 
Evidence,  10;  Fraudulent  Conveyances,  14;  Interest,  4;  Judicial 
Sales,  5;  Limitation,  4;  Officers;  Payment,  8;  Railroads,  7,  10, 
17;  Slander  and  Libel,  7,  8;  Taxation,  57;  Vendor  and  Vendee, 
1— 

1.  that  remark  of  judge  was  not'  heard  by  jury 497 

2.  that  railroad  contractors  acted  under  license  of  company  in  tak- 
ing dirt  from  another's  land  to  make  fill. 937 

3.  that  sheriff  paid  claims  out  of  fund  out  of  which  he  was  directed 

to  pay  them 240> 

PRINCIPAL  AND  AGENT— See  Agents. 
PRIVATE  ENTERTAINMENT— 

law  does  not  imply  contract  to  pay  board — sufficiency  of  evidence  to 

sustain  claim  for  compensation 1015- 

PROCESS— See  Executions;  Summons- 
proper  officer  to  execute 912 

PROHIBITION— See  Liquor  Selling;  Local  Option. 

PURCHASERS— See  Assignments  by  Operation  of  Law,  2;  Tax  Sales— 

1.  having  notice  of  enough  to  put  them  on  inquiry,  are  chargeable 
with  notice  of  lien 195 

2.  transfer  of  bid  by  purchaser  at  sale  made  both  for  taxes  and  un- 
der execution  held  to  include  all  his  title,  although  only  execution 
purchase  mentioned 21& 
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QUANTUM  MERUIT—  page. 

measure  of  compensation  for  nursing  one  with  loathsome  disease  .  240 
QUESTIONS  FOR  COURT  AND  JURY— See  Assignment,  12;  Contract*, 

10;  Guardian  and  Ward,  6;  Railroads,  23;  Slander  and  Libel,  5; 

Street  Improvements,  2 — 

1.  whether  or  not  purchaser  of  personal  property  offered  to  return 
the  property  within  a  reasonable  time  after  the  discovery  of  fraud 

is  a  question  of  law  for  the  court 196 

2.  what  constitutes  an  assault  a  question  of  law  for  the  court  .  .  523.  625 
QUIA  TIMET— See  Actions  to  Quiet  Title. 

RAILROADS— See  Actions,  3;  Carrier*:  Criminal  Law,  47;  Eminent  Do- 
main; Evidence,  20,  45;  Injunctions,  6:  Limitation,  *_*J:  Master 
and  Servant;  Negligence;  Piesv.mptions,  2;  Street  Railways:  Tax- 
ation, 8,  28;  Venue,  2— 

1.  duty  as  to  persons  on  track  in  places  thickly  populated 65 

2.  word  "crossing"  used  in  verdict  construed  to  mean  public  cross- 
ing       65 

3.  finding  of  jury  that  danger  could  have  been  discovered  in  time  to 
check  train  authorized  judgment  for  plsintiff 65 

4.  immaterial  in  particular  case  whether  signal  of  train's  approach 
was  given 65 

5.  duty  to  trespassers  on  track — conductor  on  detached  flat-car  neg- 
ligent in  not  putting  on  brakes  instead  of  shouting 81 

6.  as  carriers  of  live  stock — when  burden  of  proving  negligence  on 
owner  and  when  on  company 117 

7.  presumption  of  negligence  in  killing  of  stock   not  overcome  .    .    118 

8.  where  one  company  leases  another's  road,  provision  of  lessee's 
charter  as  to  limitation  of  actions  does  not  apply  to  injury  occur- 
ing  on  leased  road 251 

9.  to  recover  damages  mentioned  in  section  6  of  chapter  57.  General 
Statutes,  not  necessary  to  allege  that  road  was  not  enclosed  .    .    .    321 

10.  what  necessary  to  rebut  presumption  of  negligence 321 

11.  not  beyond  power  of  to  procure  certain  evidence 321 

12.  notice  for  appointment  of  appraisers  of  stock  and  order  appoint- 
ing being  defective,  plaintiff  not  entitled  to  twenty-five  per  cent, 
damages.  321 

13.  statute  requiring  spark-arresters  construed .'  328 

14.  duty  where  view  of  persons  approaching  crossing  is  obstructed.  .  402 

15.  care  required  of  traveller  in  crossing  railroad  track 402 

16.  liability  after  consignee  has  had  opportunity  to  receive  goods  .    .  494 

17.  presum ption  as  to  negligence  in  killing  of  stock  overcome.  .    .    .  495 

18.  rights  of  passengers— assignment  to  different  coaches 497 

19.  competency  of  particular  evidence  in  action  for  refusal  to  allow 
plaintiff  to  enter  the  car  selected  by  her 498 

20.  injury  to  brakeman  from  improper  loading  of  cars — failure  to 
prove  that  he  was  acting  und^r  conductor's  orders 526 

21.  contracts  for  shipment  of  stock — agreement  to  give  notice  of  claim 
for  damages  before  removing  stock — compliance  with  provision 
waived        654 

22.  negligent  in  furnishing  unsafe  platform  to  unload  stock 554 

28.  injury  to  one  riding  horse-back  near  railroad  from  frightening  of 

horse — for  jury  to  say  whether  it  would  have  been  prudent  to  have 
sounded  whistle  for  application  of  brakes 590 

24.  purchase  of  one  road  by  another — liability  of  vendee  for  damages 
done  by  vendor's  operation  of  road ......    678 

25.  judgment. for  company  in  action  to  enjoin  building  of  road  no 
bar  to  action  for  damages  from  construction  and  operation  of 
road 678 

26.  in  action  against  for  injury  to  team  at  crossing,  competent  to 
prove  driver  was  drunk  to  show  contributory  negligence  ....    682 
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RAILROADS— Continued.  page. 

27.  town  ordinance  regulating  speed  of  trains  not  competent  evi- 
dence upon  issue  as  to  whether  speed  in  particular  case  was  neg- 
ligence    682,  777 

28.  running  train  through  town  at  more  than  six  miles  an  hour  not 
conclusive  evidence  of  negligence 682 

29.  record  of  appraisers  of  stock  not  competent  evidence 682 

30.  instruction  ignoring  any  duty  except  preventing  collision  was 
error    .    . 682" 

31.  paramount  duty  of  employes  to  prevent  injury  to  train  and  con- 
tents, but  failure  to  so  instruct  jury  in  particular  case  not  preju- 
dicial   • 685 

32.  that  passenger  would  not  have  been  injured  if  he  had  not  been 
standing  did  not  excuse  the  company 621 

33.  damages  to  abutting  property  from  construction  of  road — evi- 
dence as  to  value  of  property  before    road  was  constructed,  725,  900, 

1061 

34.  duty  to  female  passengers 735 

35.  duty  to  trespassers .    .    757 

86.  instruction   as   to   duty    of   those  "in  charge   of    train"    includes 

brakeman  or  flagman 758 

37.  instructions  ignoring  question  of  plaintiff's  negligence  at  crossing 
were  erroneous 777 

38.  right  of  conductor  to  eject  drunken  and  disorderly  passengers  .    .    798 

39.  party  claiming  contract  by  company  to  receive  freight  at  other 
than  regular  station  must  show  agent's  authority  to  make  con- 
tract     1020 

40.  not  liable  for  delay  caused  by  unexpected  pressure  of  business  .    .  1020 

41.  measure  of  damages  for  delay  in  transporting  freight 1020 

42.  delay  in  transportation  not  excused  by  fact  that  some  of  com- 
pany's cars  were  off  on  other  roads 1021 

43.  duty  as  to  signals  where  track  crosses  highway  on  a  trestle.  .        .  1023 

44.  negligence  of  traveler  on  highway  in  not  looking  for  train  at 
crossing 1023 

45.  measure  of  damages  for  breach  of  contract  to  make  crossing    .    .  1043 

46.  real  estate  necessary  to  operation  of  road  not  subject  to  levy    .    .    637 

47.  liability  for  medical  services  rendered  injured  employe 637 

RAPE — See  Criminal  Law,  45. 

RECEIVERS— See  Lotteries  — 

1.  leave  of  court  must  be  obtained  to  sue  receiver 715 

2,  allowance  in  particular  case  excessive 1025 

REDEMPTION— See  Judicial  Sales,  13.  30. 

REFORMATION  OF    WRITTEN    INSTRUMENTS- -See    Deeds,  1,  9,  25; 
Insurance,  28;  Judicial  Sales,  11  — 

evidence  not  sufficient  to  authorize  in  particular  case 639 

REMAINDERS-  See  Deeds,  9,  10,  11,  13;  Ejectment,  2;  Limitation,  30— 

1.  upon  death  of  life  tenant  interest  on  fund  passed  to  his  personal 
representative  and  not  to  remainderman 116 

2.  right  of  action  to  recover  fund  loaned  out  by  life  tenant  was  in 
remainderman  and  not  in  administrator  of  life  tenant 361 

3."wife,  life  tenant,  loaned  fund  to  her  husband — he,  and  not  re- 
mainderman, entitled  to  interest  accrued  during  her  life 361 

4.  husband  entitled  to  credit  by  sums  paid  remainderman,  his  step- 
son, after  the  latter  arrived  at  age,  but   not  to  sums   paid  during 

infancy 361 

REMOVAL  OF  CAUSES— See  Transfer  of  Suits. 
RENT— 

legal  title  to  passes  with  reversion 444 

RENTS  AND  IMPROVEMENTS -See  Homestead,  1— 

rights  of  purchaser  as  to.  where  sale  of  lunatic's  land  set  aside  .    .    .    879 
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KEPEAL  OF  STATUTES— See  Statutes,  6,  9.  fao«. 

BES  ADJUDICATE  A—  See  Appeals,  40;  Bankruptcy,  5;  Eminent  Domain, 

5;  Homestead,  8,  15;  Judgments,  25;  Partnership,  5;  Pleading,  6? 

Railroads,  25 — 

1.  in  particular  case  opinion  on  former  appeal  does  not  prevent 
sufficiency  of  petition  from  now  being  considered 193 

2.  where  certain  matters  set  up  in  answer  were  evidently  treated  as 
not  in  the  case,  they  may  be  inquired  into  in  another  action  .    .   .    241 

3.  liability  of  executor's  sureties  was  not  res  adjudicate  in  particular 
case 336 

4.  judgment  settles  all  questions  "coming  within  the  legitimate  pur- 
view of  the  action" — judgment  in  suit  for  settlement  and  distri- 
bution of  estate,  in  which  an  account  was  taken  of  advancements, 

a  bar  to  action  by  heir  claiming  note  as  gift  causa  mortis  .    .        .    238 

5.  judgment  is  bar  only  as  to  matters  in  issue— title  to  note  not  in 
issue  in  particular  case 308 

6.  sufficiency  of  affidavit  of  claimant  against  decedent's  estate  res 
adjudicata  in  particular  case 449 

7.  judgment  in  suit  for  settlement  of  trust  bar  to  action  as  to  mat- 
ters which  might  have  been  embraced  in  former  suit 460 

8.  judgment  conclusive  as  to  claim  which  should  have  been  asserted,  598 

9.  particular  judgment  conclusive  as  to  title  to  land 622 

10.  plea  must  aver  that  judgment  relied  on  is  in  force 636 

11.  former  judgment  to  be  a  bar  must  have  been  on  merits — pre- 
sumption and  burden  of  proof 140 

12.  where  judgment  relied  on  has  been  affirmed    opinion  of   appellate 
court  determines  whether  there  was  a  decision  on  merits 140 

RESCISSION— See  Sales  of  Personal  Property.  2;  Turnpikes,  1;  Vendor 

and  Vendee,  1,  fi,  15. 
BES  GESTJS—See  Evidence,  20. 
RESPITE— See  Criminal  Law,  25. 
RESTITUTION— See  Judgments.  15,  24. 
REVIVOR— See  Executors  and  Administrators,  10  — 

1.  administrator  treated  as  plaintiff  without  being  formally  substi- 
tuted           3 

2.  mere   entry   of    order  in  12  months  not  sufficient;  copy  must  be 

'  placed  in  officer's  hands 196 

3.  in  name  of  plaintiff's  administrator,  although  plaintiff  was  lu- 
natic  401 

4.  amended  petition  reviving  action  not  being  objected  to    treated 

as  sufficient,  although  filed  in  vacation 435 

5.  sufficient  in  particular  case 449 

ROADS— See  Adverse  Possession,  9;  Passways. 

SALE  BONDS— See  Judicial  Sales,  2;  Limitation,  1,  2;  Sureties,  8— 

chancellor  may  enforce  by  rule 450 

SALE  OF  INFANTS'  REAL  ESTATE— See  Vendor  and  Vendee,  13— 

1.  sale  properly  adjudged  in  particular  case 663 

2.  ward  being  defendant  to  original  action,  not  necessary  for  guar- 
dian to  make  her  defendant  to  his  answer  asking  sale 663 

3.  jurisdiction  of  suit  when  land  lies  in  several  counties 663 

4.  necessity  for  execution  of  bond  by  guardian 663,  674 

5.  when  estate  owned  jointly  with  another 674,  887 

6.  infant  may  sue  by  guardiin  or  next  friend — effect  of  suit  by 
both.  .    .  * 674 

7.  if  next  friend  files  affidavit  showing  right  to  sue  before  sale  is 
confirmed,  purchaser  acquires  title 674 

8.  may  be  made,  although  after-born  children  may  have  an  interest,  887 

9.  when  sale  under  section  489  of  Code  is  authorized 887 

SALES  OF  PERSONAL  PROPERTY— See  Bills  and  Notes,  11;  Deceit— 

1.  purchase  with  fraudulent  intent  not  to  pay — facts  alleged  did  not 
•  amount  to  averment  of •    • 38 
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SALES  OF  PERSONAL  PROPERTY— Continued.  page. 

2.  to  enable  purchaser  to  rescind  for-  fraud  he  must  offer  to  return 
property  in  reasonable  time — delay  in  particular  case  unreason- 
able  196 

8.  liability  of  vendee  where  corn  purchased  was  flooded  by  reason  of 
his  failure  to  receive  it •    •    • 482 

4.  title  to  timber  did  not  pass  under  particular  contract 639 

5.  title  to  lumber  sold  had  not  passed  when  attachment  was  levied,  774 

6.  sale  conditional  upon  approvnl — warranty  not  implied — agree- 
ment to  pay  expense  of  trial    .    .       777 

7.  rights  of  vendor  where  vendee  refuses  to  receive  goods— vendee's 
selection  of  place  of  delivery  conclusive      817 

8.  sale  of  hogs  by  father  to  infant  son  good  against  creditors        .    .    819 

9.  without  change  of  possession  void  as  to  creditors,  but  purchaser 
has  lien  for  what  he  has  paid        984 

10.  waiver  of  right  of  action  for  failure  to  deliver,  provided  vendor 
would  thereafter  deliver,  based  on  sufficient  consideration   ....    639 

SCHEDULES— See  Appeals,  18,  87. 

SCHOOLS— See  Dedication- 
liability  of  commissioner  and  sureties — the  fact  that  commissioner 
failed  to  collect  school  fund  to  his  credit  does  not  relieve  sureties 
from  liability 815 

SELF-DEFENSE— See  Criminal  Law,  7,  15,  20,  27,  29,  32,  49,  67. 

SEPARATE  ESTATE— See  Husband  and  Wife,  25,  26;  Married   Women, 
2— 

1.  provision  prohibiting  alienation  did  not  apply  where  wife  created 
estate  .    , 377 

2.  antenuptial  contract  created  separate  estate '.    .    .    .    877 

8.  may  be  disposed  of  by  husband  under  power  of  attorney      .    .    .    378 

SEPARATION  OF  CONCLUSIONS— See  Appeals,  36;  Practice   in   Civil 

Cases,  15. 
SET-OFF— See  Assignment,  9;  Assignments  for  Creditors  22;  Lex  Loci 

Contractus;  Sureties,  9  — 

1.  debt  due  defendant  jointly  with  another  can  not  be  used  as    .    .    .^289 

2.  debt  due  by  testator  not  good  as  set-off  to  note  given  to  executor,  494 
8.  claim  for  unliquidated  damages  can  not  be  pleaded  as  set-off.  589,  774 

4.  unliquidated  demand  may  be  used  as,  if  plaintiff  is  nonresident 

or  insolvent 865 

5.  party  may  decline  to  plead  without  losing  redress 875 

6.  not  allowed  because  not  pleaded 818 

7.  partner  can  not  set-off  firm  debt  against  individual  debt    ....  937 
SETTLEMENT— See  Accounts;  Burden  of  Proof.  1,  6. 

SHERIFFS— See  Burden  of  Proof,  1,  5;  Executions,  3,  4;  Presumptions, 
8;  Sureties,  6— 

1.  validity  of  county  levy  bond  determined — proper  court  to  take 
bond 118 

2.  failure  to  return  void  execution  —  right  to  control  judgment  as- 
signed to  him 156 

8.  deputy  removed  at  instance  of  his  sureties  and  new  deputy  ap- 
pointed to  collect  taxes — liability  of  several  parties  determined,  194 

4.  as  against  balance  due  on  levy  of  1881  not  entitled  to  credit  by 
payments  directed  paid  out  of  levy   for  1882 240 

5.  liability  of  deputy  and  sureties  to  sheriff 320 

6.  the  placing  of  a  county  claim  on  a  list  delivered  by  the  clerk  to 
the  sheriff  is  not  indispensable  to  the  right  to  recover  against 
sheriff's  sureties 934 

7.  limitation  as  to  distraint  for  fees  and  as  to  action  therefor    .   .    .    687 

8.  entitled  to  no  commission  for  making  ineffectual  levy 687 

9.  in  action  against,  upon  note  executed  to  receiver  upon  settle- 
ment, report  of   former  receiver  made  basis  of   settlement  was 
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SHERIFFS— Continued.  pao*. 

competent  evidence  upon   issue  as  to  whether   particular  credit 

was  given 31S* 

10.  sheriff's  settlement  and  orders  of  county  court  relative  to  pay- 
ment of  county  claims  competent  evidence  against  sheriff  and 
sureties       934 

SLANDER  AND  LIBEL— 

1.  petition  and  amendments  set  up  but  one  cause  of  action    ....    320 

2.  other  words  than  those  admitted  competent  to  show  malice  .    .    .    321 

3.  words  spoken  to  one  interested  in  exonerating  her  child  not  priv- 
ileged   321 

4.  evidence  that  plaintiff  was  subject  to  hallucinations,  <fcc.,  not  com- 
petent  *    321 

5.  words  proved -must  be  substantially  same   as   words   charged — 
whether  they  are   is   question  for  court 322 

6.  charge  that  man  has  two  wives  will  support  action  .    .  ...    363 

7.  inference  that  crime  was  committed  in  State  where  charge  is 
made 353 

8.  certain  crimes  presumed  to  be  punishable  under  laws  of  other 
States 363 

9.  words  charging  offense  punishable  by  law  of  State  where  spoken 
are  actionable,  although  offense  not  punishable  where  committed,  353 

10.  words  not  intended  and  not  understood  by  hearers  as  charging 
larceny  were  not  actionable 863 

11.  amended  petition  slleging  special  damages,  offered  during  trial, 
properly    refused 861 

12.  petition  must  allege  malice,  but  an  answer  merely  denying  malice 

or  tha't  the  words  were  "  false  or  slanderous/'  is  not  good  ....    935 

13.  burden  on  defendant  if  he  admits  publication 935 

14.  endorsement  on  warrant  of  arrest  introduced  by  defendant  was 
competent  evidence  for  plaintiff 935 

SPECIAL  JUDGES— See  Bills  of  Exceptions,  7,  11;  Courts,  2,  3. 

SPECIAL  VERDICTS— See  Appeals,  82;  Instructions  to  Jury.  9:  Verdict, 
2.  3,  G,  11,  12. 

STATUTE  OF  FRAUDS -See  Frauds,  Statute  of. 

STATUTES— See  License,  1;  Limitation,  24;  Local  Option,  1,  6;  Taxa- 
tion, 3— 

1.  statutes  in  derogation  of  common  law  not  strictly  construed.  .    .     136 

2.  the  reason  for  must  be  kept  in  view  in  construing 341 

3.  a  local  statute  declaring  certain  contracts  to  be  gaming  does  not 
show  that  such  contracts  were  not  intended  to  be  included  in  the 
general  statute  against  gaming 271 

4.  penal  statutes  are  construed  to  carry  out  legislative  intention  .    .    271 

5.  construed  according  to  spirit  and  not  the  letter 323 

6.  repeal  of  law  which  repealed  another  law 487 

7.  must  be  construed  so  as  to  give  some  effect — absurd  construction 
ought  not  to  be  adopted  ....        561 

8.  when  applied  to  pending  actions.  .    .        873 

9.  repeal  of  does  not.  terminate  pending  prosecutions 618.  621 

STREET  IMPROVEMENTS— 

1.  "square"  defined— particular  way  held  to  be  an  alley  and  not  a 
principal  street.       406 

2.  whether  a  particular  way  is  a  principal  street  a  question  of  fact  .    406 

3.  cost  of  curbing  apportioned  against  property  fronting  improve- 
ment    493 

4.  traverse  of  averment  that  an  alley  is  a  public  way 493 

5.  sufficiency  of  petition  and  answer  in  action  to  recover  for  ....     493 

6.  engineer's  reception  of  work  conclusive  as  to  what  ? 494 

7.  contractor  may  sue  both  lot  owner  and  city,  and  petition  being 
dismissed  as  to  former,  judgment  may  be  had  against  latter.  .    .  1G22 
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STREET  RAILWAYS—  pag*. 

1.  franchise  may  be  granted  to  company  to  operate  road  in  particu- 
lar street,  although  similar  franchise  has  been  granted  to  another 
company,  bnt  if  same  track  is  used  compensation  must  be  made,  125 

2.  measure  of  compensation  for   use  of  track  determined — contract 

by  one  company  for  use  of  another's  track  construed 125 

STREETS  AND  ALLEYS— 

right  to  use  of  alley  in  particular  case  determined 333 

SUBROGATION— See  Agents,  3;  Assignments  for  Creditors,  16;  Sureties, 

11— 

1.  right  did  not  exist  in  particular  case 390 

2.  right  of  creditor  to  be  substituted  to  lien  of  surety— effect  of  delay 

-  in  asserting  right 475 

3.  A.  agrees  with  B.  to  pay  debt  B.  owes  C,  and  B.  retains  lien  on 
A.'s  property  to  secure  payment — C.  entitled  to  lien 785- 

SUBSCRIPTIONS— 

to  corporations  payable  when  certain  amount  subscribed — effect  of 

change  of  purpose  as  to  amount  to  be  raised 725 

SUBSTITUTION -See  Subrogation. 
SUMMONS— See  Liens,  5— 

1.  service  on    infant 456 

2.  attempt  to  amend  return  after  judgment  was  of  no  avail  ....     456 

3.  not  void,  although  made  returnable  to  term  commencing  within 
ten   days   ....        614 

4.  officer's  return  amended  after  exceptions   to  report  of  sale  .    .    .    887 
SUNDAY — See  Limitation,  27;  New  Trial.  8;  Executors  and  Administra- 
tors, 4,  7.  8,  11. 

SUPERIOR  COURT— See  Appeals,  2,  46.  50,  52,  69,  79— 

where  the  validity  of  a  statute  is  well  settled  the  court  will  not  en- 
tertain an  objection  to  its  validity  for  the  purpose  of  transferring 
the  appeal  to  the  Court  of  Appeals 938 

SUPERSEDEAS— 

1.  no  damages  on  judgment  dissolving  injunction  restraining  col- 
lection of  execution— judgment  itself  and  not  recital  of  bond  de- 
termines nature  of  judgment 263 

2.  contest  over  fund  in  hands  of  garnishee;  garnishee  becoming  in- 
solvent surety  in   supersedeas  bond  not  liable 283 

SURETIES— See  Descent  and  Distribution;  Garnishment,  7;  Guardian 
and  Ward,  13;  Payment;  Res  Adjudicata,  3;  Schools:  Sheriffs;  Sub- 
rogation— 

1.  in  bond  of  agent  not  entitled  to  notice  of  acceptance 38 

2.  not  released  by  failure  of  creditor  to  sell  collaterals  upon  the 
maturity  of  a  prior  note  for  which  they  were  first  pledged  ...      97 

3.  not  released  in  particular  case  because  whisky  pledged  sold  for 
less  than-  market  value 97 

4.  not  released  by  agreement  of  president  of  bank  (the  creditor)  to 
look  to  collaterals  alone        97 

5.  not  released  because  notes  to  which  collaterals  were  to  be  first 
applied  contained  usury 97 

6.  some  sureties  on  county  levy  bond  not  liable,  others  not  ....    240 

7.  effect  of  surety  erasing  his  name  from  power  of  attorney  to  sign 
bond  after  others  had  signed 240 

8.  on  sale  bonds  not  released  by  delay  in  issuing  executions,  delay 
being  at  their  instance,  especially  as  they  agreed  in  writing  to  re- 
main bound      160 

9.  of  city  clerk  for  one  term  can  not  set-off  salary  due  him  for  a  sub- 
sequent   term 198 

10.  guarantor  or  surety  may  stand  on  very  terms  of  contract — cred- 
itor can  not  accept  offer  o".  suretyship  on  terms  different  from  those 
proposed 822 

vol.  10—4 
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SURETIES— Continued.  page. 

11.  creditor   has   no   right  of   subrogation    to    securities    given  by 
stranger  to  indemnify  surety 868 

12.  authority* to  sign  name  must  be  in  writing,  whether  obligation  is 
pri  i  ato  or  official 451 

18.  when  obligor  in  note  may  show  he  was  only  surety 451,  465 

14.  renewal  note  invalid,  obligation  on  originr.1  note  revives — proper 
practice  when  non  est  factum  is  pleaded  to  renewal  note 461 

15.  one  may  show  he  was  merely  surety  for  a  prior  surety,  and  recover 

of  the  latter  what  he  has  had  to  pay 465 

16.  creditors  from  time  obligation  is   entered  into,  and  may  use  all 
provisional  remedies  allowed  creditors  generally 722 

17.  right  of  surety  to  compel  principal  to  pay  debt 788 

18.  bound,  although  principal  received  money  before  note  was  exe- 
cuted  .m 1052 

19.  note  and  mortgage  to  one  held  in  trust  for  others 628 

20.  right  to  contribution  from  co-sureties 634 

TAXATION— See  Constitutional  Law,  2;  Equalization  Board;  Guardian 

and  Ward,  4;  Judicial  Sales.  12;  Officers— 

1.  school  tax  may  be  imposed   on  district  without  vote 9 

2.  statute  providing  for  submitting  question  of  tax  to  voters  may 
be  modified  after  vote — therefore  taxing  district  may  be 
changed 9 

3.  irregularities  in  election  of  trustees  cured  by  subsequent  statute.     10 

4.  mere  opinion  that  assessment  is  too  high  no  ground  for  enjoin- 
ing .    .    .  25 

5.  by  city  for  schools  —no  discretion  under  particular  statute  as  to 
levying  tax,  when  amount  fixed  by  school  trustees 40 

6.  if  owner  is  known  assessment  must  be  made  against  him;  com- 
missioner can  not  be  required  to  list  estate  in  his   hands   ....    166 

7.  national  banks  can  be  taxed  no  more  than  State  banks 221 

8.  railroad  not  liable  to  tax  to  aid  in    building  schoolhouse    ....    227 

9.  exemption  from  is  personal  privilege,  which  does  not  run  with 
property  exempted,  and  can  not  be  transferred 325 

10.  provision  in  charter  of  corporation  fixing  rate  constitutes  bind- 
•  ing  contract  which  can  not  be  altered  without  consent,  unless  the 

State  reserves  that  right 507 

11.  provision  exempting  corporation  includes  city  and  county  taxes.  507 

12.  taxation  of  banks 507 

18.  situs  of  steamboats  for  purposes  of  taxation 539 

14.  of  property  not  specifically  mentioned  in    section    4,   article   1, 
chapter  92,  General  Statutes 5S9 

15.  power  of  city  under  charter  to  tax  choses  in  action 682 

16.  privilege  conferred  on  corporation  as  to  assessment  of  propeity 
not  transferable  by  sale  or  succession 706 

17.  taxation  of  fund  in  hands  of  receiver 714 

18.  county  court  may  direct  elerk  to  take  list  of  delinquent 715 

19.  statute  construed  to  give  city  council  a  discretion  as  to  amount 

of  tax  to  be  levied  for  schools .    .    :    .    .    724 

20.  residents  of  town  taxed  to  repair  streets  may  be  also  taxed  by 
county  to  repair  roads 821 

21.  of  corporations — where  stockholders    required  to   list  stock,  cor- 
poration not  liable  for  tax ...     836 

22.  Auditor's  agent  act  construed   liberally — to  authorize  proceeding 
under,  demand  on  taxpayer  not  necessary 836 

23.  objection  to  information  not  made  in  county  court  is  waived  .   .    836 

1020 

24.  upon  failure    of    assessor  to   assess  property  duty  devolves  on 
others 872 

25.  what  petition  must  show  to  entitle  taxpayer  to  injunction    .    .    .     872 
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TAXATION— Continued.  paob- 

26.  failure  of  assessor  to  deduct  indebtedness  does  not  authorize  in- 
junction   872 

27.  where  no  assessment  was  made,  presumed  that  books  of  previous 
year  were  delivered  to  sheriff 872 

28.  of  railroad  by  county  to  pay  county  subscription  to  stock  ....    806 

29.  right  to  recover  taxes  paid  under  mistake 807,1046 

30.  interest  not  allowable  on  taxes.  .        807 

81.  of  bank's  real  estate  for  city  purposes  819 

32.  of  corporations — right  to  deduct  indebtedness 596 

33.  of  corporations  and  stockholders 1020 

34.  lands  on  public  road  can  not  be  taxed  to  pay  cost  of  converting 

it  into  turnpike 899 

36.  by  city  of  whisky  of  unknown  owners  in  possession  of  distillers,  902 

36.  license  tax  paid  by  distillers  as  wholesale  liquor  merchants  not  a 
disoharge  of  taxes  on  whisky  in  their  warehouses 902 

37.  particular  city  charter  authorizes  taxation  of  money  and  choses 
in  action  as  well  as  visible  personalty,  and  the  legal  situs  of  such 
property  is  the  domicile  of  the  owner 1046 

38.  owner  of  land  on  wbioh  city  was  built  reserved  right  to  operate 
ferry— this  reservation  does  not  exempt  from  city  taxation  the 
ferry  boats.       539 

TAX  SALES— See  Purchasers,  2— 

1.  land  listed  in  name  of  one  not  owner— title  did  not  pass 301 

2.  sale  of  land  did  not  pass  title,  no  effort  being  made  to  subject 
personalty  and  no  receipt  being  tendered 301 

3.  failure  to  give  purchaser  at  void  sale  lien  for  taxes  paid  not  error, 

no  lien  being  claimed  ...  '. 301 

4.  purchaser  in  particular  case  acquired  no  title 862 

TIME — See  Indictment,  16;  Limitation,  27:  New  Trial,  8;  Questions  for 

Court  and  Jury.  1. 
TITLE  BOND— See  Married  Women.  11;  Vendor  and  Vendee,  4,  14— 

1.  execution  of  by  ancestor  of  those  claiming  as  heirs 764 

2.  execution  of  by  infant— infancy  not  pleaded 764 

TORTS  —See  Corporations.  12;  Counties. 

TRADE-MARKS— See  Fraud,  3— 

right  to  use  of,  transferred  with  manufactory 638 

TRANSFER  OF  SUITS— See  Practice  in  Civil  Cases,  1~ 

1.  removal  of  causes  to  United  States  Court— the  mere  filing  of  pe- 
tition does  not  work  a  removal  unless  cause  is  removable-^ 
amount  in  controversy 365 

2.  removal  of  causes  to  United  States  Court— jurisdiction  of  that 
court  attaches  upon  approval  of  bond 283 

TRANSITORY  ACTIONS— See  Actions.  1. 

TRESPASS— See  Criminal  Law,  14;  Damages,  8;  Injunctions,  4,  9;  Pre- 
sumptions. 2 — 
one  in  adverse  possession  for  fifteen  years  may  maintain  action    .    .    375 

TRUSTS — See  Advancements,  4;  Appeals,  22;  Banks.  9;  Devise,  7;  Judi- 
cial Sales.  25:  Limitation,  19;  Partnership,  15; Sureties,  19 — 

1.  resulting  trust  may  be  established  by  parol  evidence,  but  it  must 

be  clear  and  satisfactory 92 

2.  trustee  properly  charged  with  principal  of  trust  fund  which  he 
failed  to  collect,  but  erroneously  charged  with  interest  in  settle- 
ment with  remaindermen 116 

8.  land  of  decedent  redeemed  by  one  of  several  heirs  held  by  him  in 
trust  for  others 566 

4.  promise  of  debtor  to  pay  creditors  out  of  certain  note  did  not 
transform  it  into  trust  fund 410 

6.  created  by  will,  was  to  terminate  in  particular  case  when  disabil- 
ity of  infancy  was  removed 345 

6.  trustee  entitled  to  compensation,  although  trust  was  not  enforced,  402 
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TRUSTS— Continued.  paob. 

7.  right  of  trustee  to  compensation  where  service  rendered  under 
belief  there  was  to  be  no  charge 808 

8.  trustee  entitled  to  be  re-imbursed  for  money  advanced  to  discharge 
lien 943 

TURNPIKES— See  Corporations,  7,  9— 

1.  contract  to  pass  one  and  family  free  of  toll  as  consideration  for 
purchase  of  land — company  not  entitled  to  rescission 384 

2.  right  to  toll  where  distance  traveled  less  than  one  mile.  -    •  587 

3.  relative  rights  and  duties  of  town  and  company  as  to  repair  of 
part  of  road  included  in  town  limits 844 

4.  election  of  officers 486-7 

5.  act  regulating  election  of  directors  in  roads  in  which  8tate  is  in- 
terested repealed  as  to  particular  company 486-7 

UNDUE  INFLUENCE  -See  Deeds,  6. 

USURY — See  Building  Associations:  Judgments,  4;  Sureties,  5 — 

1.  statement  of  defendant  that  he  was  confident  certain  amount  of 
debt  sued  for  was  usury  was  too  indefinite 77 

2.  no  payment  of  until  debt  with  legal  interest  paid 448 

3.  action  to  recover  barred  after  year  from  payment 448 

4.  provisions  of  Revised  Statutes  of  United  States  as  to  usury  con- 
strued  365 

5.  where  usury  has  been  paid  on  judgment  subsequently  reversed, 
statute  of  limitation  as  to  recovery  of  usury  does  not  apply  to 
proceeding  to  enforce  restitution        998 

6.  effect  of  renewal  of  note  embracing  usury 993 

7.  payments  made  treated  as  payments  on  principal  and  legal  inter- 
est, although  paid'  as  usury 993 

VARIANCE— See  Allegation  and  Proof;  Pleading,  38. 

VENDOR  AND  VENDEE— See  Conversion;  Ejectment,  2,   4;  Fix  tares: 

Homestead.  20;  Husband  and  Wife,  12;  Limitation,  33;  Payment, 

6;  Title  Bond;  Warranty— 

1.  no  rescission  upon  petition  of  one  of  two  joint  owners 8 

2.  vendee  must  tender  purchase  price  in  order  to  recover  damages 
for  vendor's  failure  to  convey— presumption  that  he  was  to  pay 
bash 8 

3.  vendor  has  no  lien  in  particular  case 16 

4.  action  for  breach  of  bond  for  title — sufficiency  of  petition  .    ...      78 

5.  vendee  entitled  to  rescission,  such  a   deed  not  being  tendered  as 

.    he  is  entitled  to  under  his   contract 996 

6.  vendee  had  right  to  rely  upon  vendor's  representations  as  to  his 
title,  and  was  not  required  to  notice  record 996 

7.  particular  facts  alleged  show  existence  of  lien  as  against  vendee,  569 

8.  exchange  of  land — right  of  one  to  have  land  restored  upon  fail- 
ure of  the  other  to  make  good  title 853 

9.  objection  to  title  because  of   contingent  right  of  dower  removed 

by  death  of  grantor's  wife 383 

10.  error  to  require  vendee  to  pay  for  land  not  embraced  in  written 
contract 383 

11.  widow  of  vendee  can  not  recover  payments  made  by   her;  vendor 
having  purchased  land  at  sale  for  balance  due 497 

12.  purchase  by  vendee  of   outstanding  legal  title — vendor   entitled 

to  value  of  interest  to  which  he  had  title 731 

13.  sale  by   father  of  land  belonging  to   his  infant  children  not  en- 
forced          757 

14.  description  of  land  in  title  bond  insufficient 877 

15.  right  of  vendee  holding  under  deed  to  demand  a  rescission    .    .    .    936 

16.  personal  judgment  against  vendee  in  particular  case  was  proper.  965 

17.  vendor's  lien  not  wuived  by  accepting  note  of  another  than  ven- 
dee   967 
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VENDOR  AND  VENDEE— Continued.  paob. 

18.  M.  sold  to  J.  a  tract  of  land  he  had  previously  sold  to  H. — the  re- 
linquishment by  H.  to  M.  of  all  his  right  inured  to  J.'s  benefit, 
as  did  a  deed  executed  to  H 1037 

VENUE— See  Criminal  Law,  66;  Joinder  of  Actions,  2;  Jurisdiction; 
Practice  in  Criminal  Cases,  3;  Sales  of  Infants'  Real  Estate,  3 — 

1.  of  action  to  set  aside  voluntary  conveyance  of  land 380 

2.  of  actions  against  railroad  companies 728 

3.  right  of  defeudant  to  change  in  criminal  case 656 

VERDICTS— See  Damages,  2;  Ejectment,  9;  Malicious  Prosecution,  6— 

1.  recomending  that  defendant  be  given  credit  by  time  served  under 
'   former  conviction — court  reduced   punishment  as  recomended — 

defendant  not  prejudiced 70 

2.  special,  like  general,  verdict  not  disturbed  unless  flagrantly  against 
evidence 211 

3.  special  interrogatories  not  improper  because  they  indicate  how  to 
find  to  authorize  a  judgment  for  the  one  party  or  the  other  .    .    212 

4.  must  be  tested  by  instructions 240 

5.  for  compensation  for  nursing  one  with  loathsome  disease  not  ex- 
cessive    240 

6.  special  findings  inconsistent,  appellant  entitled  to  new  trial  .    .   •    254 

7.  for  "amount  claimed  in  petition"  was  sufficiently  certain  ....    545 
♦    8.  for  $100  not  excessive  in  particular  case 590 

9.  particular  verdict  not  excessive 735 

10.  fixing  punishment  at  confinement  for  99  years  reformed  so   as  to 

fix  it  at  confinement  for  life 909 

11.  disagreement  of  jury  as  to,  or  failing  to  answer,  some  questions 
propounded  not  fatal  to  special  verdict 966,  970 

12.  special  findings  entitled  to  same  weight  as  general  verdict  .    .    .    970 

13.  direction  as  to  how  amount  of  verdict  to  be  paid  treated  as  sur- 
plusage .    .  " 1033 

14.  read  by  clerk  in  presence  of  jury  is  declaration  by  foreman  .    .    .  1054 

15.  not  sufficient  to  authorize  punishment  at  hard  labor  for  nonpay- 
ment of  fine 176 

VOLUNTARY  CONVEYANCES— See  Venue  — 

gift  of  property  by  debtor  does  not  defeat  rights  of  existing  cred- 
itors    380 

WAIVER — See  Acceptance;  Appeals,  69;  Bankruptcy,  7;  Burden  of  Proof, 
7;  Exceptions;  Executions,  2;  Insurance,  1,  5,  7,  16,  18,  23,  24; 25; 
Joinder  of  Actions,  1;  Jurisdiction,  1;  Pleading,  48;  Railroads,  21; 
Taxation,  23;  Vendor  and  Vendee,  17. 

WAREHOUSE  RECEIPTS— 

1.  language  of  receipt  sufficient  to  give  notice  that  purchase  money 
was  unpaid,  and  to  give  lien  therefor 448 

2.  can  not  be  issued  to  one  person  for  property  of  another 725 

WARRANTY— See  Assignment,  8;  Deeds,  13;  Sales  of  Personal  Property, 

6— 

1.  assignment  of  mortgage — breach  of  not  well   alleged 233 

2.  what  necessary  to  enable  vendee  to  maintain  action  on  covenant,  958 
WATER  COMPANY— See  Municipal  Corporations,  3,  4. 

WATER  COURSES— See  Navigation- 
patent  calling  to  run  with  meanders  of   navigable  stream  construed 

— title  to  bed  of  river  and  right  to   use  of  water 139 

WILLS — See  Devise;  Married  Women,  4,  5 — 

1.  manner  of  taking  depositions  of  attesting  witnesses 729 

2.  unsuccessful  contestant  not  entitled  to  costs 355 

8.  not  revoked  by  marriage  of  testatrix  in  particular  case,  execution 
of  will  and  antenuptial  contract  and  performance  of  marriage 
ceremony  being  as  closely  connected  as  to  make  the  whole  but 
one  transaction 824 

4.  when  once  revoked  not  revived  by  mere  recognition  ......    824 
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WILLS — Continued.  faoz. 

5.  burden  on  party  assailing  judgment  of  probate  to  show  that  court 
had  no  jurisdiction 1015 

6.  effect  of  recital  in  will  as  to  residence  as  affecting  jurisdiction  to 
probate — declarations  of  testatrix  allowed  to  control 1015 

7.  probate  in  county  in  which  testatrix  did  not  reside  was  void,  and, 
therefore,  could  be  disregarded  or  could  be  attacked  in  any  suit 

in  which  it  was  relied  upon  .    .    . 1015 

8.  judgment  admitting  copy  of  will  to  probate  not  void 1015 

9.  error  to  instruct  jury  in  contested  will  case  that  they  must  be- 
lieve testatrix  had  a  mind  "in  a  proper  state"  to  dispose  of  her 
estate  with  reason,  Ac 845 

WITNESSES— See  Practice  in  Criminal  Cases,  2.  7,  8— 

general  objection  to  competency  does  not  raise  question  whether 
particular  part  of  evidence  is  illegal 240,   241 
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